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BY ARTHUR L. PRESSMAN 

You may recall Shakespeare’s line from 
Henry VI, Part 2, Act IV, Scene 2, spoken by 
the noted legal scholar Dick the Butcher, “the 
first thing we do, let’s kill all the lawyers.” 
If we’re talking about fixing arbitration, law-
yers aren’t the problem. They’re the solution 
if they keep a few things in mind. So, to take 
another page from the Great Bard, here are 
the 10 Things an Arbitrator Hates About Ar-
bitration, starting with No. 1.

1. Efficiency, economy and finality are the 
keystones of a successful arbitration. 
Without each of these elements solidly in 
place, arbitration as a method of dispute 
resolution suffers. The more a lawyer 
tries to make arbitration into something it 
is not — a trial — the less likely it will 
be efficient, economical or final, and the 
result may unduly influence perception 
of arbitration as an experience. Too of-
ten, arbitrating lawyers see an award that 
did not go their way as a referendum on 
arbitration and not as a judgment of the 
merits of the legal positions asserted. So, I 
hate it when lawyers deny the weaknesses 
of their own cases and blame the system 
their client has chosen for the award they 
receive.

2. Lawyers sometimes forget that they can 
change the arbitration clause that their 
transactional colleagues wrote/copied/
did not really think about years ago when 
the contract was written. Yes, arbitration 
is a matter of agreement but that doesn’t 
require blind adherence to the clause that 
you’ve inherited. If it doesn’t suit your 
purposes when the dispute arises, reach 
out to your arbitration provider and op-
posing counsel and discuss what you need 
today to put your case on. Arbitration 
service providers are open and willing to 
help parties adjust their arbitration clauses 
upon joint request. If the clause is a prob-
lem to you, it is likely a problem to your 
opponent as well. 

3. While you are thinking about ways to 

improve how your client’s dispute gets 
resolved, consider talking with opposing 
counsel about agreeing on requirements 
for arbitrator qualifications, discovery, 
remote witnesses, venue, time frame, ar-
bitral service provider and anything else 
you both agree upon. Memorialize your 
bespoke arbitration clause and go to work 
with the roadmap you’ve drawn, not the 
one your transactional colleagues (who, 
by the way, have never tried an arbitration 
or anything else for that matter) thought 
was exhaustive of all possible procedural 
and substantive routes, detours and scenic 
overlooks along the road to resolution. I 
hate it when lawyers accept the hand they 
have been dealt (for example, an arbitra-
tion clause that names an arbitration pro-
vider that’s been out of business for 20 
years) and do not work to improve it.

4. When I see an arbitration clause that seeks 
to recreate litigation by the importing of 
judicial procedural and evidentiary rules, 
including free-ranging discovery, I hate it. 
This clause shouts, “yes, we agree to arbi-
trate but only if we can do it according to 
the Federal Rules of Civil Procedure and 
Evidence.” This passive-aggressive ap-
proach to arbitration has two problems: 1) 
more likely than not, the arbitrator is not 
a potted plant and will not let counsel get 
away with undermining what is supposed 
to be an efficient and economical system 
and, 2) neither will your client when they 
realize that you have jettisoned their ex-
pectation of efficiency and economy in fa-
vor of your desire to earn your trial lawyer 
chops.

5. As an arbitrating lawyer, unlike a court-
room lawyer, you get to choose the de-
cision-maker, or at least be involved in 
their selection. At best, you and opposing 
counsel may cooperate in the selection of 
an arbitrator that you each respect and has 
industry experience. At worst, you may 
reflexively strike everyone on the list of 
prospective arbitrators you received from 
the provider except your choice out of 
fear that your opponent may like someone 
else on the list. If you follow this latter 
approach, you are making it more likely 
that you will not get anyone’s choice be-

cause counsels’ respective choices do not 
overlap. When that happens, you get an 
arbitrator that no one has selected. So, 
call counsel to talk over arbitrator quali-
ties that you both want and come to an 
agreement if you can. You are not limited 
to potential arbitrators on any list you re-
ceive from the provider. You can augment 
the provider’s list with your own agreed-
upon selection with the specialized indus-
try knowledge and experience you want. 
So, when I hear complaints from a law-
yer about an arbitrator who did not know 
anything about the specialized industry 
involved in their dispute, I ask the law-
yer what they did to cooperate with their 
opponent to select an arbitrator. When 
they tell me they did nothing to expand 
the search or agree upon a selection and 
instead accepted whatever choice the pro-
vider made for them, I hate it. 

6. Unlike a juror, arbitrators (especially the 
ones you will select) have gone to law 
school; have a history of trying cases, 
both in court and in arbitration; and enjoy 
the respect of their peers. The panels of 
reputable dispute resolution providers are 
not open to everyone who applies. More 
to the point, not only do arbitrators know 
what hearsay is, they also know what, if 
any, weight to give it. Arbitrators also 
know that one of the few ways an award 
can be vacated under the Federal Arbitra-
tion Act is for a refusal to hear evidence. 
Please do not get exercised when your ar-
bitrator overrules your hearsay objection 
— it’s for your own good. The arbitrator 
will give it the weight it deserves (per-
haps, none), and in doing so, will insulate 
the award winner from having to defend 

Continued on page 3
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a petition to vacate based on the arbitra-
tor’s refusal to hear evidence. So, I hate 
it when a lawyer complains that an award 
did not go their way because the arbitrator 
allowed hearsay testimony. 

7. In court, motions to dismiss are de riguer 
— at a minimum, they slow the process 
and may even result in the trimming of 
claims or parties. Not so in arbitration, 
or at least not as automatically so as in 
litigation. Reread AAA Commercial Rule 
R-33 and JAMS Rule 18. Both permit dis-
positive/summary motions on request and 
approval of the arbitrator with adequate 
notice and opportunity to respond for the 
opposing party. But do not litter your ar-
bitration with overly technical motions 
that would not abbreviate the proceed-
ings if granted — remember, arbitration 
is all about economy and efficiency, and 
pretending that the same tactics that work 
in litigation will work in arbitration is a 
mistake that I hate to see lawyers make. 

8. If you need wide-ranging discovery to 
prove your case, arbitration is likely not 
for you — and I hate it when lawyers 

forget that by agreeing to arbitrate, their 
client did not empower them to turn over 
every rock in the discovery garden; the 
client’s goal was more modest — resolve 
the dispute with the least possible inter-
ruption to its business and in the fastest 
possible time. When you appear for a pre-
liminary hearing, please do not tell the 
arbitrator you need five to six depositions 
when two will do. Limit your discovery 
requests to what is essential for the arbi-
trator to understand your case, but be pre-
pared to prove your case from your own 
documents and from the mouths of your 
own witnesses. 

9. Remember that histrionics have no place 
in arbitration. Be the efficient and pre-
pared professional that your client expects 
you to be. However extensive (or not) your 
jury trial experience is, there is no jury in 
the arbitration room. Your only audience 
is the one person who is going to decide 
your case. Appeal to the arbitrator by the 
correctness of your legal position, and 
not by groans, moans and stage whispers 
when things do not go your way. Think of 
your best self, and make sure that is who 
you are while trying your case. If you 
don’t, you’ll hate it.

10. Do not forget that just 
because arbitration has 
started, it is not too late 
to settle. Keep the chan-
nels of communication 
open. Arbitration, like a trial, takes unex-
pected turns. Your service provider will 
facilitate mediation in the middle of an 
arbitration. Just ask. And your arbitrator 
should be happy to accommodate a short 
recess for you to participate in a settle-
ment conference before another alterna-
tive dispute resolution professional. If you 
do not take advantage of a settlement op-
portunity, you’ll hate yourself and perhaps 
the results if the award does not go your 
way.

So, unlike Dick the Butcher, let’s not 
kill the lawyers. Instead, let’s help them rec-
ognize all the opportunities that arbitration 
gives them to improve their clients’ and their 
own experiences of dispute resolution. In the 
end, perhaps 10 Things I Love About Arbitra-
tion will result.  
                                                              
1. Shakespeare’s “Taming of the Shrew” is considered the 

basis for the movie, “10 Things I Hate About You.”
2. Heath Ledger, R.I.P., was the star of said movie.

Arbitration 
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BY CRISTINA F. FREITAS AND  
DEBBIE F. FREITAS

Kids are different. But that well-known 
truth to date has omitted the critical age group 
that straddles childhood and adulthood: tran-
sition-age youth who are over 18 years old 
but still developing cognitively. This group 
of youth should be treated differently, too. 
Scientific research has confirmed that adoles-
cents and young adults are highly amenable to 
change. The malleability of this special popu-
lation is best harnessed by the Massachusetts 
Juvenile Court because of its unique legal 
tools and its specially trained professionals 
who understand adolescent brain develop-
ment and mobilize its tenets every day to fun-
damentally change each youth’s knowledge, 
attitudes, beliefs and behaviors. 

From the attorneys to probation to the 
judges, the youth who come before the Juve-
nile Court experience a very different system 
than those that appear in District Court. More 
than any other court in the commonwealth, 
the Juvenile Court focuses on a holistic ap-
proach to not only ensure youth don’t reoff-
end, but also to support the youth in becom-
ing their best selves — accessing education, 
learning vocational skills, and achieving their 
life goals in a way that both reduces recidi-
vism and puts kids on a path to future suc-
cess. With so-called “raise the age” bills in 
process in the legislature, it’s time to address 
all of the perceived barriers that have stalled 
Massachusetts from realizing this needed ju-
risdictional change for transition-age youth.

If Massachusetts does not raise Juvenile 
Court jurisdiction beyond 18 years old, it’s 
not because the Juvenile Court doesn’t have 
experience in dealing with this special popu-
lation — because it does. The Juvenile Court 
has already been engaging successfully with 
youth who are 18-22 years old in the con-
text of permanency for young adult (PYA) 
cases involving older foster youth who sign 
on voluntarily with the Department of Chil-
dren and Families (DCF). These PYA cases 

have allowed youth to grow 
into incredible adults with 
the support of Juvenile Court 
professionals. The Juvenile 
Court also already has the le-

gal tools necessary to address serious violent 
crime in adolescence. Indeed, the Juvenile 
Court already has a youthful offender statute 
that allows the Juvenile Court to tailor effec-
tive individualized sentences for youth that 
can include the identical sentence a Superior 
Court could impose upon an adult. 

If Massachusetts does not raise Juvenile 
Court jurisdiction beyond 18 years old, it’s 
also not because the Juvenile Court system is 
already burgeoning — because it is not. The 
commonwealth’s youth justice system has 
continued to dramatically shrink, as docu-
mented by the Emerging Adult Justice Project 
at the Columbia University Justice Lab in No-
vember of 2020. The Massachusetts Juvenile 
Court caseload has decreased over time — a 
24% decline in delinquency and 51% reduc-
tion in youthful offender case filings occurred 
between 2014 and 2020 even though the Mas-
sachusetts Juvenile Court started serving 
a larger pool of youth with the inclusion of 
17-year-olds in its jurisdiction.

If Massachusetts does not raise Juvenile 
Court jurisdiction beyond 18 years old, it’s 
also not because the additional older youth 
will overburden the Juvenile Court — be-
cause they will not.

According to data compiled by the Mas-
sachusetts State Police, there was a 75% de-
cline in arrests of youth under the age of 18 
from 2008-19. In the same time period, the 
number of arrests of youth ages 18-20 de-
clined 70% as well. These figures demon-
strate that expanding Juvenile Court jurisdic-
tion to transition-age youth will not affect the 
capacity of the Juvenile Court to extend its 
life-changing outcomes to older youth.

If Massachusetts does not raise Juvenile 
Court jurisdiction beyond 18 years old, it’s not 
because only jails have room for older youth 
— because that’s not accurate. The number 
of youth detained at the Department of Youth 
Services (DYS) has declined over the last de-
cade by 78%, with more than half of this to-
tal decline occurring after 17-year-olds were 
included in the Juvenile Court’s jurisdiction. 
Similarly, the number of committed youth de-
clined 76% from 2008 to 2020. DYS has long 
been recognized to better align with what we 
know youth need to be successful and strives 

to provide the young people it encounters 
with the skills, supports and resources neces-
sary to engage safely with their communities 
and lead productive and fulfilling lives. Older 
adolescents and young adults could also bene-
fit from the positive youth development model 
DYS utilizes.

If Massachusetts does not raise Juve-
nile Court jurisdiction beyond 18 years old, 
it’s not because public safety will be harmed 
— because it won’t. Public health research 
identified by the Centers for Disease Control 
and Prevention has shown that transition-age 
youth exhibit lower recidivism rates when 
they were maintained in the juvenile legal 
system versus the adult legal system. Far 
from harming public safety, expanding Ju-
venile Court jurisdiction beyond 18 years old 
will both improve public safety and decrease 
crime.

So, what is holding Massachusetts back 
from implementing this smart, effective and 
necessary reform? Hopefully nothing in 2023. 
The Juvenile Court has the capacity and skill 
to address the needs and barriers that tran-
sition-age youth are encountering in their 
journey to adulthood. It’s time we give the Ju-
venile Court the jurisdiction it needs to help 
transition-age youth become their best selves. 
We owe it to the youth and to our communi-
ties to implement this reform. JW

IT’S TIME TO RAISE THE AGE OF JUVENILE COURT JURISDICTION IN MASSACHUSETTS.  
SO, WHAT’S HOLDING US BACK?

CRISTINA F. FREITAS 
and DEBBIE F. FREITAS 
are members of the 
Massachusetts Bar 
Association’s Juvenile & Child 
Welfare Section Council. 
Cristina and Debbie are 
law partners at Freitas & 
Freitas LLP in Lowell, where 
they represent parents and 
children in the child welfare 
and juvenile legal systems. 
They have been in practice 
since 2010. The opinions 
expressed herein are their 
own.

JUVENILE & CHILD WELFARE LAW



JANUARY/FEBRUARY 2023 — PAGE 5

September/october 2018

www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

section review

inSide thiS iSSue

criminaL Law

 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case .........................
.... 1

Labor & empLoYment Law

 sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents ........................
.. 3

 pay equity preparation: consideratons for coMpliance and self-evaluation .........................
....................... 5

pubLic Law 

 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ........................
.... 7

 What cities and toWns can do to regulate adult MariJuana use ........................
.........................

........................
9

Law practice management

 quick takeaWays froM the laW practice launchpad series ........................
.........................

.........................
............11

diSpute reSoLution 

 Just hoW iMportant is neutrality in Mediation? ........................
.........................

.........................
.........................

.........13

 the laWyer/Mediator dance in divorce Mediation ........................
.........................

.........................
.........................

....14

 the benefits of early Mediation ........................
.........................

.........................
.........................

.........................
...................16

September/october 2018

www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

section review

inSide thiS iSSue

criminaL Law

 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case ............................. 1

Labor & empLoYment Law

 sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents .......................... 3

 pay equity preparation: consideratons for coMpliance and self-evaluation ................................................
5

pubLic Law 

 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ............................ 7

 What cities and toWns can do to regulate adult MariJuana use .................................................
........................ 9

Law practice management

 quick takeaWays froM the laW practice launchpad series .................................................
.....................................11

diSpute reSoLution 

 Just hoW iMportant is neutrality in Mediation? ................................................
.................................................

...........13

 the laWyer/Mediator dance in divorce Mediation .................................................
.................................................

.....14

 the benefits of early Mediation ................................................
.................................................

..............................................1
6

September/october 2018www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

section review

inSide thiS iSSue
criminaL Law
 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case ............................. 1

Labor & empLoYment Law
 sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents .......................... 3
 pay equity preparation: consideratons for coMpliance and self-evaluation ................................................ 5

pubLic Law 
 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ............................ 7
 What cities and toWns can do to regulate adult MariJuana use ......................................................................... 9

Law practice management
 quick takeaWays froM the laW practice launchpad series ......................................................................................11

diSpute reSoLution 
 Just hoW iMportant is neutrality in Mediation? ............................................................................................................13
 the laWyer/Mediator dance in divorce Mediation .......................................................................................................14
 the benefits of early Mediation ...............................................................................................................................................16

September/october 2018www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

section review

inSide thiS iSSue
criminaL Law
 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case ............................. 1

Labor & empLoYment Law
 sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents .......................... 3
 pay equity preparation: consideratons for coMpliance and self-evaluation ................................................ 5

pubLic Law 
 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ............................ 7
 What cities and toWns can do to regulate adult MariJuana use ......................................................................... 9

Law practice management
 quick takeaWays froM the laW practice launchpad series ......................................................................................11

diSpute reSoLution 
 Just hoW iMportant is neutrality in Mediation? ............................................................................................................13
 the laWyer/Mediator dance in divorce Mediation .......................................................................................................14
 the benefits of early Mediation ...............................................................................................................................................16

September/october 2018

www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

section review

inSide thiS iSSuecriminaL Law
 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case ............................. 1
Labor & empLoYment Law sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents .......................... 3
 pay equity preparation: consideratons for coMpliance and self-evaluation ................................................ 5
pubLic Law 
 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ............................ 7
 What cities and toWns can do to regulate adult MariJuana use ......................................................................... 9
Law practice management quick takeaWays froM the laW practice launchpad series ......................................................................................11
diSpute reSoLution 
 Just hoW iMportant is neutrality in Mediation? ............................................................................................................13
 the laWyer/Mediator dance in divorce Mediation .......................................................................................................14
 the benefits of early Mediation ...............................................................................................................................................16

September/october 2018

www.maSSbar.org/Sectionreview

M a s s a c h u s e t t s  B a r  a s s o c i a t i o nsection review

inSide thiS iSSue
criminaL Law
 Massachusetts supreMe Judicial court liMits iMpact of landMark identification case ............................. 1

Labor & empLoYment Law sexual harassMent settleMets as tax policy: non-deductibitlity of settleMent payMents .......................... 3

 pay equity preparation: consideratons for coMpliance and self-evaluation ................................................ 5

pubLic Law 
 field sobriety tests and operating a Motor vehicle under the influence of MariJuana ............................ 7

 What cities and toWns can do to regulate adult MariJuana use ......................................................................... 9

Law practice management quick takeaWays froM the laW practice launchpad series ......................................................................................11

diSpute reSoLution  Just hoW iMportant is neutrality in Mediation? ............................................................................................................13

 the laWyer/Mediator dance in divorce Mediation .......................................................................................................14

 the benefits of early Mediation ...............................................................................................................................................16

Visit 
www.MassBar.org/SectionReview  

for past issues.

PROBATE LAW

BY KATHRYN M. BARRY

Can a trust be amended by email? This 
was the issue in a recent case, In Re Omega 
Trust, decided by the New Hampshire Su-
preme Court. In this case, the petitioner ar-
gued that a series of emails between the 
grantor and his attorney should constitute a 
valid amendment to the Omega Trust. In July 
of 2019, the grantor told his trustee that he 
was planning to amend the trust. In August 
of 2019, the grantor sent his attorney an email 
with instructions to draft the Third Amend-
ment to the Omega Trust and update other 
estate plan documents, while informing the 
attorney that he had substantial health prob-
lems. The Third Amendment would make 
significant changes to the Omega Trust by 
adding four new beneficiaries and making 
changes to the successor trustees and succes-
sor trust protectors.1 On Aug. 12, 2019, the 
attorney replied with questions about the pro-
posed changes. On Aug. 16, 2019, the attorney 
sent an email summarizing the changes and 
stated that the documents were in the process 
of being drafted. The grantor replied, “very 
nice job there are just a few suggested changes 
as noted below,”2 on the same day the attorney 
confirmed the documents would incorporate 
the changes. On Aug. 18, 2019, the grantor 
died without signing the Third Amendment.  

The lower court decided that the se-
ries of emails was not enough to amend the 
trust. The lower court noted that the trust had 
been amended twice before, and therefore the 
grantor knew that an amendment required his 
signature and must be received by the trustee. 
In addition, the lower court noted that the at-
torney’s emails indicated that the documents 
were being prepared for the grantor’s final 

review and signature. The lower court deter-
mined that since the documents were still be-
ing drafted and had not received the grantor’s 
final approval, they could not be considered a 
completed amendment. 

The New Hampshire Supreme Court dis-
agreed with the lower court’s findings, deter-
mining that the series of emails could be con-
sidered an alternative method of amending the 
trust provided for in the Uniform Trust Code. 
The court reasoned that the Uniform Trust 
Code “provides that a settlor may revoke or 
amend a revocable trust by two methods: first, 
‘substantial compliance with a method pro-
vided in the terms of the trust,’ or, second, by 
‘any other method manifesting clear and con-
vincing evidence of the settlor’s intent if the 
terms of the trust do not provide a method or 
do not expressly prohibit methods other than 
methods provided in the terms of the trust.’”3 
The court reasoned that the second method 
governed and that the emails should be con-
sidered as an alternative method to amend 
the Omega Trust. The first prong of this test 
is to determine if the language of the trust 
provides a method for amending the trust and 
if it “expressly prohibits methods other than 
that provided by the trust terms.”4 The court 
concluded that the Omega Trust did provide 
a method for amending the trust. However, 
the court also concluded that the trust did not 
expressly prohibit other methods of amending 
the trust. Therefore, the series of emails could 
be considered as an alternative method not 
provided in the trust terms. 

The second prong of the test is whether the 
alternative method clearly shows the grantor’s 
intent. The Uniform Trust Code states, “even 
absent substantial compliance with the trust’s 
terms, a settlor may still revoke or amend a 

revocable trust by ‘any other method mani-
festing clear and convincing evidence of the 
settlor’s intent.’”5 The court determined that 
whether an alternative method clearly shows 
convincing evidence of the grantor’s intent is 
a question of fact, not a question of law. The 
court remanded the case to the trial court to 
determine if the series of emails is clear and 
convincing evidence of the grantor’s intent 
and can be considered as a valid amendment 
by an alternative method. 

The New Hampshire Supreme Court’s 
reasoning raises a question for us to consider 
when drafting future trusts. Do we keep the 
language for amending a trust broad, thereby 
allowing potential alternative methods to be 
used, or do we narrow the language to ensure 
that certain formalities must be met for an 
amendment to be considered valid? 
                                                                 
1. “A trust protector . . . is any person, other than a trustee, 

who under the terms of the trust, an agreement of the 
qualified beneficiaries, or a court order has a power or duty 
with respect to a trust.”

2. In Re Omega Trust, No.2021-0138, (2022), page 3.
3. Id. at pages 4 and 5.
4. In Re Omega Trust, No.2021-0138, (2022), page 5.
5. Id.
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BY JOBLIN C. YOUNGER

Public administrators (“PA” or “PAs”) 
are governed by Mass. Gen. Laws ch. 194, 
and have been a part of probate administra-
tion in Massachusetts for over 200 years. 
Each county is allotted up to five PAs (six in 
Suffolk and Middlesex). PAs are appointed by 
the governor, subject to the advice and con-
sent of the Governor’s Council, and serve a 
five-year term. 

The role of a PA was incorporated into 
the Massachusetts Uniform Probate Code in 
§ 3-203 under the rules for priority for ap-
pointment of a personal representative (“PR”) 
of an estate. Thus, service as a PA grants to 
them priority for appointment as PR of an es-
tate, but only in limited circumstances: (1) if 
there is no last will and testament left by the 
decedent, and (2) if there are no heirs-at-law 
located within the commonwealth. 

However, a third circumstance for ap-
pointment exists: (3) a PA may be nomi-
nated by the Division of Medical Assistance 
(MassHealth) if the heirs-at-law (within the 
commonwealth or otherwise) fail to timely 
administer the estate (often, developers, ten-
ants and others seek this route as well). But, 
if a PA files a petition for administration, and 
an heir-at-law thereafter claims the “right of 

administration,” the PA must 
step aside if the heir-at-law 
pursues the estate adminis-
tration, but if the heirs-at-law 
fail to pursue the estate ad-

ministration in a timely manner, the PA may 
proceed. 

Although a PA’s appointment as PR of an 
estate is governed by its own chapter of the 
general laws, their duties are largely the same 
as PRs of estates. Where they differ is inter-
esting: a PA’s service as PR is almost always 
under a bond with sureties; an inventory is 
required; an annual account is required; the 
state treasurer must be made a party to the 
petition and be given due notice of all subse-
quent proceedings; a PA may not file a probate 
petition within 10 days of the death of the de-
cedent; the time limits for licenses to sell real 
estate do not generally apply; if there are no 
known heirs-at-law, the balance of the estate 
is paid to the state treasurer; and if a PA fails 
to file an inventory or account, or turn the bal-
ance of funds over to the state treasurer, they 
“shall” be prosecuted by the district attorney. 

In my practice, every PA case I have ad-
ministered came across my desk as a referral 
from MassHealth’s Estate Recovery Unit (but 
not all), and there were known heirs-at-law. 
In about half of the cases, there were funds 
in excess of the MassHealth claim, which was 
paid to the heirs-at-law. I have always been 
able to find the heirs-at-law, with thanks to the 
ability to research extensive databases online. 
PAs are paid from the assets of the estate they 
administer, subject to Supreme Judicial Court 
Rule 1:07, and accordingly can only be paid 
with the assets they administer if judicial ap-
proval is granted. 

If you are aware of property owned by 

someone who died and their estate has not 
been timely administered, you should contact 
a PA. You can find all PAs listed by county 
here: https://appointments.state.ma.us/. First, 
select “Miscellaneous” in the “Policy Area” 
dropdown, and then select the PA role by   
county. 

Moreover, if you are interested in be-
coming a PA, you can indicate your interest 
by clicking on “Apply for this Board/Com-
mission” on the same page indicated above. 
Thereafter, the governor’s Boards and Com-
mission Office will ask you to complete a full 
application (due within three days), and once 
reviewed and preliminarily approved, you 
will then receive a background check applica-
tion (also due within three days). Once cleared 
(which often takes several months), the gov-
ernor’s nomination is sent to the Governor’s 
Council for advice and consent, which is typi-
cally called for a vote within two weeks. 

PL
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BY MARK J. ESPOSITO

In Barbetti v. Stempniewicz, 490 Mass. 
98 (2022), the Supreme Judicial Court faced 
the question of whether an attorney-in-fact 
acting under the authority granted by a du-
rable power of attorney may use that authority 
to establish a trust in the name of their prin-
cipal. In a case of first impression, the court 
ruled that, at least where the power to create 
a trust is not expressly delegated in a power 
of attorney, an attorney-in-fact has no author-
ity to create a trust on the principal’s behalf. 
The related question of whether an explicit 
delegation of trust-creation power is permis-
sible was left open for a future case, and the 
court invited the Legislature to weigh in so 
that the court would not have to provide its 
own answer.

As is far too often the case, Barbetti arose 
out of a dispute between various members of a 
family as to the appropriate disposition of as-
sets left by a dead relative. Lubov Stempnie-
wicz was the grandmother of the plaintiffs, 
and was the mother and grandmother of the 
defendants, who thus were the uncle and 
cousins of the plaintiffs.

When Lubov was 91 years old, she exe-
cuted a durable power of attorney (the “POA”) 
appointing her son Edward as her attorney-in-
fact. At the same time, Lubov executed a new 
will, replacing a different will from a number 
of years before. Lubov was not represented by 
an attorney regarding the drafting or execu-
tion of the POA or will.

Four years later, Edward created and 
signed the Lubov Trust (the “Trust”) on be-
half of Lubov and on his own behalf. Edward 
signed under the POA for Lubov as she was 
the named grantor, under the POA for Lubov 
as she was the first co-trustee, and in his 
own name as the second co-trustee. By its 
own terms, the Trust was intended to benefit 
Lubov during her life and, upon her death, to 

benefit Edward and his own 
children, with small distribu-
tions to be made to the chil-
dren’s cousins.

Acting under the POA, 

Edward transferred two pieces of real estate 
into the Trust and established six bank ac-
counts for the Trust, which he funded most-
ly, or perhaps entirely, with Lubov’s money. 
After Lubov died, the plaintiffs attempted to 
probate the old will, and Edward objected. 
While that litigation was ongoing, the plain-
tiffs brought a separate, 14-count Superior 
Court action challenging the validity of the 
Trust and Edward’s actions.

A Superior Court judge granted the plain-
tiffs summary judgment on the counts of the 
complaint seeking a declaration that the Trust 
was invalid and that Edward held Trust as-
sets in constructive trust for the benefit of the 
plaintiffs. After a separate and final judgment 
was entered as to those counts, Edward filed 
an appeal. Due to the unresolved legal issue 
at the heart of the case, the Supreme Judicial 
Court transferred the case from the Appeals 
Court on its own initiative.

A large portion of the Supreme Judicial 
Court’s opinion is taken up with a discussion 
around the technical question of whether the 
entry of a separate and final judgment on the 
two counts of the complaint on which sum-
mary judgment was granted was appropriate. 
Ultimately, the court resolved that prelimi-
nary issue in a manner allowing it to reach the 
merits of the case.

It is an open question whether a settlor 
may delegate the power to create a trust at 
common law or under the Massachusetts Uni-
form Trust Code (MUTC) enacted in 2012 
and codified at Chapter 203E of the General 
Laws. Section 401 sets forth three methods 
for trust creation, none of which involves del-
egation to an agent under a power of attorney. 
The list of methods in Section 401, however, 
is not exhaustive. Section 402 provides that a 
trust can only be created if the purported set-
tlor has capacity and intends to create a trust.

Section 602 of the MUTC allows an 
attorney-in-fact to exercise a settlor’s au-
thority relating to revocation, amendment or 
distribution of trust property when either the 
power of attorney or the trust document itself 
expressly so provides. The MUTC is silent, 

though, on whether the power to create a trust 
may be delegated.

In its review of the law of other states, 
the court perceived a common “underlying 
principle: where the power to create a trust is 
delegable, either pursuant to a statute or ju-
dicial opinion, it is only so where there is an 
express grant of the power to create a trust in 
the power of attorney.”

After scrutinizing the specific power of 
attorney at issue, the court ruled that it did 
not empower Edward to establish a trust with 
Lubov as settlor. Accordingly, the Trust was 
void ab initio, and summary judgment on that 
point was properly granted. The court left 
for another day the question of “whether, as 
a matter of law, a settlor may ever delegate 
the authority to create a trust pursuant to a 
power of attorney.” Based on dicta immedi-
ately following the preceding quote, there are 
reasons to doubt that the court would answer 
that question in the affirmative. Rather than 
squarely addressing that question, though, the 
court “conclude[d] that, at this time, the more 
prudent path is to allow the Legislature the 
opportunity to decide whether and how to al-
low delegation of the power to create a trust.”

Whether the Legislature will seize that 
opportunity still remains to be seen. PL
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TIME ENOUGH AT LAST: TAXPAYERS NOW HAVE FIVE YEARS TO FILE ESTATE TAX RETURN 
TO MAKE PORTABILITY ELECTION

BY FRANCIS R. MULÉ

The Tax Relief, Unemployment Insur-
ance Reauthorization, and Job Creation Act of 
2010 ushered in a new era of estate tax plan-
ning, introducing the concept of “portability” 
to the federal estate tax system for decedents 
who died on or after Jan. 1, 2011. For federal 
estate tax purposes, everyone has an “exemp-
tion amount” — an amount which that person 
can transfer to non-spouses free of federal es-
tate taxes (the amount a person can transfer 
to a spouse free of federal estate taxes is un-
limited assuming the spouse is a U.S. citizen). 
Pre-2011, the exemption amount was non-
transferrable, meaning that if a person died 
leaving everything tax-free to their spouse, 
their exemption amount disappeared. Porta-
bility allows the surviving spouse to instead 
add their deceased spouse’s unused exemp-
tion amount to their own exemption amount.

The primary benefit of portability is 
that it allows married couples who may not 
have engaged in tax-based planning to still 
take advantage of their combined exclusion 
amount, whereas previously, the first spouse’s 
exclusion amount would have been “wasted” 
at their death. To illustrate, let’s assume that 
A and B are married. They have a combined 
estate of $20 million, and all of their assets 
either are jointly owned or list each other as 
the primary beneficiary. Under federal law, 
they each have a roughly $12 million estate 
tax exemption amount in 2022. When A dies, 
their share of the combined estate is worth 
$10 million and automatically passes to B. 
Under the pre-2011 rules, A’s $12 million 
exemption amount disappears, meaning that 
when B dies, they will be able to leave $12 
million free of federal estate taxes, and the re-
maining $8 million will be subject to federal 
estate taxes. With the existence of portability, 
however, B is able to add A’s unused $12 mil-
lion exemption amount to B’s own $12 million 
exemption amount, meaning that B’s exemp-
tion amount is now effectively $24 million. In 
other words, upon B’s death, all $20 million of 
the estate passes free of federal estate taxes.

The catch with portability, though, is that 
it is not automatic. In the example above, in or-
der for B to add A’s unused exemption amount 

to their own, A’s estate would 
need to file a federal estate tax 
return (even though the return 
is not otherwise required be-
cause A’s estate is below the 

exemption amount) and elect to transfer A’s 
unused exemption amount to B (often called 
“electing portability”). Ordinarily, an estate 
tax return is required to be filed within nine 
months of death (15 months if an extension 
is filed within nine months). Since A and B 
were not particularly proactive about estate 
tax matters during their lifetimes, it stands to 
reason that B might not be particularly proac-
tive after A’s death, either.

In fact, the IRS’s own experience bore 
this out. In the first few years after porta-
bility became the law of the land, estate tax 
returns were still required to be filed within 
nine months of death even if the sole reason 
for filing was to elect portability. This led to 
a surge of individual private letter ruling re-
quests being filed to ask the IRS to allow a 
decedent’s estate to elect portability late (after 
the nine-month mark). Because private letter 
rulings are time-consuming and expensive, 
the IRS sought to reduce the volume of re-
quests by issuing Rev. Proc. 2017-34 in June 
2017, which effectively extended the amount 
of time to elect portability from nine months 
to two years. While this helped somewhat, it 
appears that the IRS was still being inundated 
with private letter ruling requests because it 
issued a new revenue proce-
dure (Rev. Proc. 2022-32 — 
www.irs.gov/pub/irs-drop/
rp-22-32.pdf) in July of this 
year. Rev. Proc. 2022-32 
repeals and replaces Rev. 
Proc. 2017-34, extending 
the time to elect portability 
from two years to five years. 
The new procedure also ap-
plies retroactively (meaning 
that the estate of a decedent 
who died in, for instance, 
January 2018 has until Janu-
ary 2023 to file to elect por-
tability).

It is extremely impor-
tant to note that Rev. Proc. 
2022-32 only applies to es-
tates that were not otherwise 
required to file a federal 
estate tax return. If a dece-
dent’s estate was required to 
file an estate tax return for 
any other reason (e.g., be-
cause the value of the gross 
estate was greater than the 
exemption amount), Rev. 

Proc. 2022-32 does not apply, and the estate 
tax return (including the portability election) 
must be filed within the normal nine-month 
deadline (15 months if an extension is time-
ly filed). Equally important to remember is 
that portability only applies to federal estate 
taxes; it does not apply to federal generation-
skipping transfer taxes or to Massachusetts 
state estate taxes.

Even with those caveats in mind, Rev. 
Proc. 2022-32 is a welcome bit of relief for 
surviving spouses who may have otherwise 
missed the opportunity to take advantage of 
portability at the federal level. 

FRANCIS R. MULÉ is an 
associate attorney with 
the Boston firm of Bass, 
Doherty & Finks PC, where 
he concentrates his practice 
in estate and tax planning 
and estate and trust 
administration. He is an active 
member, and the current chair, of the Massachusetts Bar 
Association’s Young Lawyers Division; a member of the 
MBA’s Probate Law Section Council; and a member of 
the Massachusetts LGBTQ Bar Association.
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YOUNG LAWYERS DIVISION

LAW AS LORE

BY ELIJAH ROCKHOLD

I came to law school with the under-
standing that I would be entering a language 
school. A speaker (and therefore, a student) 
of English and French, this framework made 
the prospect of professional school slightly 
less daunting. I had experience studying lan-
guage; I spent my time in college studying 
English, interrogating the attention we pay to 
texts. Through the canons and classic reading 
lists, I learned about the study of lore — the 
vestigial remnants of culture, tradition and 
practice in various cultures and communities. 
Broadly, the study of lore may examine why 
we sing a song on the anniversary of some-
one’s birth, the American obsession with the 
idea of a “melting pot” nation, or how vari-
ous tea-drinking practices root firmly in most 
of the world’s cultures. Lore may begin as an 
informal practice in a community and evolve 
into a systematic being. Literary studies of 
lore — my first exposure to this discipline — 
examine, among other things, oral histories or 
generational knowledge in various communi-
ties. 

Through the dregs of my first semester 
of law school, I saw the same patterns of lore 
unfold in the practice of law. The inheritance 
of an English common law system in prop-
erty, torts or contract was not more than a 
continued application of tradition. Common 
law is the remnant of these collaborative and 
ancient practices. I learned early as a student 
of this profession and language the comfort 
we take in these traditions; the structure of 
“law” is lore, and the quotidian practice relies 
on various constructions, or “legal fictions.” 
The “reasonable person standard” and “ob-
jective or subjective” tests are apocryphal in 

daily practice — doubtfully true but accepted 
and presumed as such. Property law exists 
because of a deeply shared concern for prop-
erty rights and the connection between prop-
erty and liberty. Noting these connections in 
class, Pierson v. Post was more than a case 
everyone read, but part of a greeting into the 
community and language of the legal world. 
These shared experiences, vocabulary and as-
sumptions allow us budding lawyers to enter 
the profession inheriting the knowledge and 
histories of the practitioners before us. The 
inheritance gives us tools to ask novel ques-
tions about how law affects our world.

After the first semester, more confident 
with my new vocabulary, I entered constitu-
tional law — a discipline and practice pre-
mised on telling a story of ourselves and our 
country. In essence, a doctrine of lore. The 
Massachusetts state constitution tells a differ-
ent story than the national one, and lawyers in 
Massachusetts — as I learned in my intern-
ship with the Superior Court — are proud of 
the legal lore that dictates their practice. An 
understanding of law as lore unveils similar 
anxieties within modes of legal interpreta-
tions. Originalists are concerned with steriliz-
ing the intent and genius of the writers of our 
country’s founding documents. In response, 
other interpretative schools challenge the al-
lowance of static ideas to control fundamen-
tally new questions. Lore studies grapple with 
the same issues: “In a world full of change, 
persistence to tradition requires some expla-
nation.” Looking beyond our practice may 
give us some interpretative methods to help 
unpack our thinking.

Many genres of classic lore studies focus 
on language: stories, speaking tones, systems 
of writing and more. It is only natural that the 

practice of law, understood as a type of lore, 
starts with a text. Sometimes a statute, a con-
stitution, a bylaw or a provision in a contract; 
“text” comes from the Latin textum, “that 
which is woven.” Thus, the starting point of 
all legal practice begins with a discipline wo-
ven and imbued with history, with an under-
standing of process and precedent built into 
the documents. From there, our interpreta-
tion, argument or construction of those texts 
falls into categories the legal community rec-
ognizes. 

What is unique about law as lore is that it 
has the state’s power behind it. Even the most 
established practices in a community may not 
have formalized power. Prosecutors and de-
fense attorneys use their identical knowledge 
to balance power against justice; corporate 
types speak a language of reducing barriers 
to economic flow; family lawyers help draft 
the instruments to ensure that others’ stories 
and legacies make it to the next generation. 
That my peers and I enter a profession where 
not only do we become part of the commu-
nity of law but of the enforcement of the law 
is weighty. When we inherit the massive com-
munity of law, we also inherit a responsibility 
to ensure its legacy carries a just practice — 
furthering the tradition for which we want to 
be known. 

ELIJAH ROCKHOLD is a 
second-year law student at 
Boston College Law School. 
Originally from Minneapolis, 
Minn., he graduated from 
Drake University with a 
degree in English.
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BY PETER R. CHANDLER

Superior Court Rule 9A has served its 
purpose and should be put out to pasture. As 
discussed below, there are a number of rea-
sons for this. However, the strongest of these 
reasons is that it can easily be weaponized by 
the non-moving party. 9A’s inherent promo-
tion of gamesmanship detracts from the pur-
suit of justice and should result in its demise.

At the outset, an additional set of rules to 
comply with, like the Superior Court Rules, 
is the last thing practicing attorneys need. 
We already have a very large set of rules 
called the Massachusetts Rules of Civil Pro-
cedure, which should be the one-stop shop 
for civil practice in Massachusetts. Adding 
an additional set of rules, in an entirely dif-
ferent publication (or website), is superfluous 
and confusing and simply encourages non-
compliance. As it stands, in terms of motion 
practice, at least in the Superior Court, the 
Superior Court Rules are arguably more im-
portant than the Massachusetts Rules of Civil 
Procedure. This seems backward because it is 
backward.

9A creates a bunch of unnecessary work. 
Instead of a motion and maybe a memoran-
dum of law, like other states, 9A hits a moving 
party with a laundry list of non-substantive 
to-dos. For instance, 9A mandates a handful 
of arguably unnecessary motion filings, like 
compliance affidavits, certificates of service, 
and a notice of filing listing all documents. 
Much of the aforementioned documents, it 
should be noted, could easily be combined 
into a few extra lines within a motion. Instead, 
if you fail to file one of those documents, your 
motion runs the risk of being rejected, be-
cause 9A values form over substance.

9A also shifts the onus of the entire mo-
tion filing onto the moving party, which pro-
longs the actual filing of a motion. Indeed, the 
moving party is responsible for serving his 
initial moving papers on the non-moving par-
ty, then collecting the non-moving party’s op-
position, and filing the entire motion package. 
In other words, 9A forces the moving party 
to do the non-moving party’s work. And, if 
the non-moving party concedes the issue, no 
record of the dispute is recorded on the docket 
because no filing has been made. Again, this 

seems backward because it is 
backward.

Even ignoring these 
items, 9A’s framework inher-
ently promotes gamesman-

ship. Learning the 9A labyrinth and how it 
can be weaponized against you is an impor-
tant coming-of-age moment for practitioners. 
It is amid the confusing fog of the 9C con-
ference and the mandated waiting period for 
motion filing that the traps for the unwary lie.

In addition to complying with the items 
previously discussed, a moving party typi-
cally must also comply with Superior Court 
Rule 9C. In short, the moving party and the 
non-moving party must confer, at a so-called 
9C conference, prior to service of the moving 
papers. This area is ripe for abuse and encour-
ages sharp practice.

Indeed, the 9C conference is where the 
fun begins. Suddenly, the once always-avail-
able attorney has become an elusive, hide-
and-go-seek champion. There is zero incen-
tive for the non-moving party to engage with 
the moving party. He knows why you are call-
ing, and he is going to delay that 9C confer-
ence for as long as possible. Thus, as the mov-
ing party may find, they will occasionally be 
forced to get creative with the 9C conference 
ambush.

The 9C conference, while nice in theory, 
almost never results in the parties coming to 
an agreement, particularly for non-discovery-
related motions. Instead, the 9C conference 
just adds unnecessary time, encourages delay 
tactics and usually ends with the service of 
moving papers anyway. It puts the parties in 
the exact same place they would have been 
without the conference, just at a much later 
date, and with even less time left on the clock.

Also, in that interim coordinating-a-con-
ference period, when the non-moving party 
knows a motion is afoot, on occasion, whilst 
in hiding, the non-moving party will majes-
tically transform into a moving party, eager 
to discuss each party’s respective motions at 
the 9C conference. The framework of 9A in-
centivizes the non-moving party to behave in 
this fashion. Thus, while you were diligently 
following the dictates of 9A (and 9C), running 
around seeking a conference, opposing coun-
sel was warming up his keyboard to draft a 
separate motion, obfuscating all pertinent 
issues. Now, when all is said and done, two 
simultaneous, competing motions will have 
been filed, which would not have been the 
case, but for 9A.

Assuming you have survived this cat-
and-mouse game unscathed, then you enter 
the motion service stage. Again, as the mov-
ing party, you have to file the full motion set, 
which includes the non-movant’s paperwork. 

This is where the gamesmanship really kicks 
into high gear. 

As the time to oppose dwindles further 
and further, a funny thing occasionally hap-
pens. The non-moving party decides, sua 
sponte, to take the wind out of the motion-
sails by conveniently conceding the issue. 
Now, because of 9A, you have no record of 
filings delineating the parties’ respective 
conduct and, as the moving party, you have 
wasted a whole bunch of time and effort (e.g., 
coordinating the 9C conference, drafting the 
moving papers, doing research, etc.). You 
have, in essence, achieved a pyrrhic victory 
— you get what you want, after a substan-
tial hassle, but the opposing party did no real 
work, made you do a lot of work and incurred 
no consequence. It leaves one to inquire: Who 
really won?

Putting this into perspective, creative at-
torneys, particularly those defending corpo-
rations looking to withhold the smoking gun, 
can get away with rampant discovery abuses, 
because 9A caters to this type of misbehavior. 
9A creates a tremendous amount of inertia 
that must be overcome to file a simple motion. 
And, once the moving party has overcome 
all that inertia, the non-movant can simply 
concede the issue and encounter no recourse. 
Moreover, as nothing has been filed, it is as 
though it never even happened — because 
there is no record of it — and the bad behavior 
goes unnoticed and unchecked. And, because 
it was an effective strategy, this cycle will re-
peat itself in subsequent interactions, whether 
in this case or the next.

To recap, 9A is found in a separate set of 
rules, requires a variety of superfluous filings, 
shifts the onus of the entire motion filing onto 
the moving party and encourages the non-
moving party to engage in sharp practice. If 
the idea behind civil practice rules is to level 
the playing field and promote the pursuit of 
justice, Superior Court Rule 9A fails on all 
counts. As such, the time has come to put 9A 
out to pasture. 

LET’S PUT 9A OUT TO PASTURE PETER R. CHANDLER is 
a personal injury attorney 
at Sheff & Cook LLC in 
Boston. He currently serves 
on the Massachusetts Bar 
Association’s Young Lawyers 
Division Board, where he 
is chair of the Technology Committee. His practice 
is focused on professional liability, product liability, 
premises liability, catastrophic motor vehicle accidents, 
construction site accidents and wrongful death.
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For years, practitioners in the probate and 
family courts throughout the commonwealth 
have struggled to explain to clients that al-
though their spouse has not paid alimony and/
or child support in accordance with a court 
order, they may be stuck incurring legal fees 
to recover the monies owed to them. Although 
a state statute provides that a judgment of 
contempt for failure to comply with an order 
for monetary payment creates a presump-
tion that the plaintiff is entitled to receive 
attorneys’ fees from the defendant, the issue 
remains that there must be a “judgment of 
contempt.” A judgment of contempt requires 
a finding from the Probate and Family Court 
that the defendant is in arrears at the time of 
the hearing. Although recovering attorneys’ 
fees seems feasible when reading the statute, 
it allowed for the defendant to wait until the 
eve of trial to make a payment, thus avoid-
ing having to pay the plaintiff’s attorney’s 
fees. With the backlog in the court due to the 
COVID-19 pandemic, this could mean that a 

plaintiff who is owed alimony, 
child support or a monetary
payment could wait months
or even up to a year for a pay-
ment that is owed to them and 

still be responsible to pay their attorney’s fees. 
Throughout the commonwealth, there is 

an increased awareness of the cost of repre-
sentation, and there often becomes a practi-
cal question that individuals must ask them-
selves: Does the cost of hiring an attorney 
outweigh the amount of money owed to me? 
Is it worthwhile to proceed, or do I just let it 
go despite being owed the money? 

A recent decision in the Appeals Court 
may have provided a remedy for just that situ-
ation. In a case decided in November 2022, 
a husband owed the wife $2,475 in past-due 
alimony payments, which he proceeded to 
pay only after the complaint for contempt was 
filed. In Girouard v. McSweeny, 21-P-696, the 
court ruled that although as of the date of the 
contempt trial the husband was no longer in 
contempt, it should not absolve him of pay-
ing the wife’s reasonable attorney’s fees that 
were incurred to enforce the divorce judg-
ment. Although this was a decision pursuant 
to M.A.C. Rule 23.0 and therefore only has 
persuasive value, it provides practitioners im-
portant guidance. In essence, the court deter-
mined that all reasonable attorneys’ fees that 
were incurred to enforce the judgment, up un-
til the time of the payment, are recoverable by 
the plaintiff. While this provides some relief 

to the plaintiff, the question that remains is 
whether this decision goes far enough to pro-
tect plaintiffs. In order to recover attorneys’ 
fees up until the point of payment, the plain-
tiff must still proceed to court, in turn forc-
ing the plaintiff to incur more attorneys’ fees, 
which will not be ordered to be paid by the 
defendant. 

Although this is undoubtedly a step in the 
right direction for plaintiffs in the Probate and 
Family Court, it remains only a persuasive 
decision. 

MEAGAN R. KING is a 
partner of King & Farrell Law 
and excels at working closely 
with clients to deliver the best 
results. King has represented 
clients on Cape Cod and the 
Islands throughout her career 
as a family law attorney 
after graduating from Suffolk University Law School 
magna cum laude. King is an active member of the 
Massachusetts Bar Association, entering her second 
year serving as a board member of the Young Lawyers 
Division, and is actively involved in the local community 
as a member of Cape Cod Young Professionals (CCYP) 
and the Barnstable County Bar Association. 

PAYMENT ON THE EVE OF TRIAL: NO LONGER A TACTIC TO LEAVE YOUR EX-PARTNER 
TRAPPED WITH LEGAL FEES 
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