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BY R. VICTORIA FULLER AND  
JESSICA GRAY KELLY

Intellectual property attorneys face mal-
practice risks unique to their specialty. Avoid-
ing claims from clients and complying with 
the rules of professional conduct require prac-
titioners to exercise constant vigilance. 

Understanding both the circumstances 
that tend to drive claims and the types of con-
flicts that trip up IP practitioners will help you 
mitigate your risk. Recent data trends show 
claims arise from foreign filings, poor or late 
communications with domestic-based clients, 
and clerical or scrivener’s errors with filing or 
docketing. Malpractice claims arising out of 
IP litigation are not as common but are much 
more likely to result in large damages awards.

How can IP practitioners mitigate their 
risk? The following tips, while not exhaus-
tive, provide a framework for best practices:

1. ROBUST CONFLICT CHECKS 

Ensure you have a robust conflict check 
process that screens out potential conflicts ei-
ther with current or former clients. To avoid 
conflicts arising from corporate affiliates, in-
clude any subsidiaries, parent or other closely 
related entities of the client in the conflict 
check. Err on the side of being overly inclu-
sive of potential adverse parties. 

2. SCREEN FOR SUBJECT MATTER 
CONFLICTS 

IP attorneys need to be especially careful 
about potential subject matter conflicts, e.g., 
representing different clients who are pur-
suing patents for the same technology. You 
should run the name of the potential client’s 
competitor(s) in the same technology space as 
adverse parties. This check may need to be 
re-run periodically as the technology or the 
industry develops. For a trademark subject 
matter conflict check, the attorney should run 
a search for the proposed mark as well as a 
search for similar goods or services.

3. USE TAILORED ENGAGEMENT LETTERS 

Engagement letters should be tailored 
to specifically identify who the client is (and 

who the client is not, through a representa-
tional disclaimer, when necessary). It should 
also specify who will pay the bills (if not the 
client) and the scope of the representation. If 
the scope of representation changes, a new 
engagement letter may need to be sent to 
avoid engagement creep. 

4. ROBUST CALENDARING SYSTEMS

Make sure you have a robust calendaring 
system with a backup calendaring system. 
The lawyer should always confirm calen-
dared dates are accurate, because it will be on 
you if a deadline is missed.

5. GOOD CLIENT COMMUNICATION 

Communicate with your client often and 
especially when important decisions need to 
be made. Follow up any verbal conversations 
with a letter or electronic mail to confirm 
your advice and the client’s decision. Many 
claims can be avoided by clear communica-
tion with the client during the representation. 

6. PAY ATTENTION TO POTENTIAL 
ARISING CONFLICTS

Be wary that potential conflicts could 
arise during the representation. For example, 
you are defending a CEO and a company in 
litigation when you learn that the CEO was 
fired. You may no longer be able to simulta-
neously represent both clients. You must deal 
with this arising conflict as soon as possible. 

7. USE DISENGAGEMENT LETTERS 

At the end of a representation, send a dis-
engagement to the client making it clear the 
representation has terminated.

8. THINK HARD BEFORE SUING CLIENTS 
FOR FEES

Many fee suits against clients are coun-
tered with a malpractice claim against the 
lawyer or law firm. Think carefully about 
whether the potential collection of fees is 
worth the risk. 

9. DO NOT REPRESENT YOURSELF

Abraham Lincoln’s time-worn wisdom 
that an attorney “who represents himself has 
a fool for a client” remains true today. Do not 

try to resolve a problem with a client your-
self. Do not represent yourself or your firm 
against a malpractice claim. Doing so can 
compromise both your insurance coverage 
and your defense strategy. Attorneys facing 
malpractice claims need the experience and 
skill of malpractice specialists.

10. DO NOT WAIT TO PUT YOUR  
      CARRIER ON NOTICE 

Professional liability policies are claims-
made policies. Failing to timely provide notice 
may jeopardize your coverage. This means 
you should not wait until a claim becomes a 
lawsuit to notify your carrier. 

***
Following these best practices should 

significantly reduce your risk of malpractice 
claims. While lawyers are not required to be 
perfect, attorneys would do well to remem-
ber that implementing strategies to reduce 
malpractice risk, and preventing claims from 
arising in the first place, permits you to focus 
your time and energy on your clients and your 
practice, rather than your defense. 
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BY AMANDA R. PHILLIPS 

In response to the judiciary’s request for 
feedback from the bar, the Complex Com-
mercial Litigation Section Council hosted 
a panel to discuss the future of remote pro-
ceedings in the commonwealth as we emerge 
from the pandemic. Hon. Brian A. Davis 
moderated the panel, which consisted of ex-
perienced commercial litigators Kendra Be-
rardi (Robinson+Cole), Keith Carroll (Mintz 
Levin), Bruce Falby (DLA Piper), Giselle 
Joffre (Foley Hoag) and Danielle Andrews 
Long (Robinson+Cole). The council also so-
licited feedback from council members and 
from others in the bar. Below is a summary of 
the panel discussion and additional attorney 
feedback received by the council. 

ADVANTAGES OF REMOTE 
PROCEEDINGS

The panel and other members of the bar 
unanimously report that a primary advantage 
of remote proceedings is increased efficiency 
for lawyers and clients. Remote proceedings 
have also improved clients’ access to and in-
terest in the courts. For routine scheduling 
and status conferences, remote hearings save 
an unnecessary trip. Though some attorneys 
still prefer in-person hearings for significant 
motions like dispositive motions, the broad 
consensus is that remote hearings improved 
appellate arguments and motion hearings be-
cause they are more interactive, litigants and 
the judges can see each other better, the style 
is more conversational, and argument tends 
to focus on the merits quickly. 

DISADVANTAGES OF REMOTE 
PROCEEDINGS 

Many report that having less control over 
witnesses is a disadvantage of remote pro-
ceedings: the examining lawyer cannot see 
what the witness is doing with his hands or 
whether the witness is looking at documents 
or messages off screen. The lack of person-
al interaction is also a challenge. Some say 
that remote proceedings are less helpful for 
evidentiary hearings and trials because live 
witnesses are more impactful. Others report 
that they lose something by not being in the 
courtroom, and that they prefer to be in the 
courtroom for “bigger events” like trial, evi-

dentiary hearings and dispos-
itive motions. Many report 
that technical failures are 
a disadvantage, especially 
when attorneys and witness-

es do not have professional IT help at home. 
Another technical issue arises when witness-
es appear via mobile phone, with associated 
signal problems or inability to view exhib-
its while testifying. Some report that it feels 
“clunky” to use Zoom for trial, and a remote 
trial lacks drama. The physical courtroom 
inspires gravitas that is missing over Zoom. 
And when layered on top of everything else 
that trial lawyers worry about, preparing for 
remote proceedings leads to more missteps 
than one might be expect, which can throw 
a trial lawyer off her game. Preparing for re-
mote trials takes more time, and internal and 
external deadlines need to adjust accordingly. 

CLIENTS

While some lawyers miss the opportu-
nity to connect with the client in person at 
hearings or depositions, overall, their clients 
interact with the remote format much better. 
Clients can see exhibits on screen and see 
exactly what the witness sees. Client inter-
est and attendance at court has dramatically 
increased with remote proceedings. With in-
person hearings, if the client is too far away 
or the time commitment too daunting, the 
client might attend less often. With remote 
hearings, clients have increased access to the 
courts, and they very much like the ability to 
attend Zoom hearings. Clients can attend to 
their regular business and log in when conve-
nient, instead of taking an entire day to travel 
and attend in person. 

While it is nice to connect with the cli-
ent at in-person hearings, that is not neces-
sarily quality time with the client. It is often 
a stressful time. Client contact does not need 
to be at a deposition or hearing, and attorneys 
can make other opportunities for client con-
tact, such as client dinners. Clients appreciate 
not having to travel and appear at depositions 
and in court. 

While clients do pay attention to travel 
time and billing, clients defer to judges and 
attorneys and are not necessarily pressur-
ing attorneys to have remote proceedings for 
cost-saving reasons. If a judge prefers a pro-
ceeding to be live, then the client recognizes 
that it would be a disadvantage to request a 
remote hearing. For depositions, clients might 
prefer remote depositions for cost savings, 
but recognize that cost savings are balanced 
against disadvantages of remote depositions. 
With government interviews, clients rely on 
their attorney’s judgment of whether it would 
be an advantage or disadvantage to be in the 
same room. 

CIVILITY AND INTERACTIONS WITH 
OPPOSING COUNSEL 

Many attorneys report that they miss 
interaction with opposing counsel because 
those interactions can facilitate better work-
ing relationships and sometimes settlement. 
Losing those interactions with opposing 
counsel is a bigger loss than losing client in-
teraction at hearings, as attorneys can sched-
ule client dinners to make up for that lost 
contact. One attorney wonders if she has had 
more trials recently because she is not inter-
acting with opposing counsel as much. Just 
as opposing counsel can sometimes be more 
aggressive over email while more congenial 
when on the phone, opposing counsel can be 
more aggressive or distant over Zoom com-
pared to in person. Another attorney observes 
that remote proceedings can lead to more ci-
vility because attorneys are more careful not 
to interrupt during a remote proceeding. 

PROFESSIONAL DEVELOPMENT OF 
JUNIOR ATTORNEYS 

Junior attorneys can get more substan-
tive experience with remote proceedings. For 
example, while it may not be cost-effective to 
have a junior attorney assigned to an entire 
in-person trial, the remote trial allows the 
flexibility to have more junior attorneys take 
certain witnesses without having to be pres-
ent for the entire trial. Junior attorneys can 
take a more active role instead of observing. 
Junior attorneys are also getting more expe-
rience arguing motions over Zoom, with the 
supervising attorney appearing on screen and 
emailing or messaging tips. Additionally, for 
large trials with a 20-person trial prep team, 
the associates appreciate being able to con-
nect remotely and see the results of their 
hard work, which they would not be able to 
do with in-person trials. The opportunities 
to take a more meaningful role at trials and 
hearings, however, can be offset by the lack 
of in-person mentoring and training of junior 

Continued on page 4
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attorneys. Part of the learning experience is 
being able to pop into someone’s office and 
ask for help, which is lost. A junior attorney 
also notes that it is equally important for ju-
nior attorneys to have the experience of ac-
tually appearing in the courthouse before a 
judge, and she hopes that is not lost as remote 
hearings become ingrained. 

EFFICIENCY 

Efficiency is the primary advantage of 
remote proceedings. Attorneys can be in 
different courts or different jurisdictions on 
the same day, which allows an individual at-
torney to handle more cases. Attorneys can 
also work on other matters, appear in court, 
then go back to working on other matters, 
which they are less able to do while traveling 
to hearings. Attorneys can take more cases 
across the country, and they do not have to fly 
to and from a faraway location for a two-hour 
argument. Another efficiency is that attorneys 
do not have to show up for motion hearings 
at 2 p.m. and wait until 4 p.m. to be called; 
they can instead log in at a scheduled time, 
or they can log in and work on other matters 
while they wait to be called. Remote proceed-
ings have also facilitated trial testimony for 
witnesses located in other countries. And of 
course, they have cut down on travel time on 
client bills. 

ECONOMICS 

Some attorneys report that the economic 
effect of remote proceedings on their prac-
tice is neutral, while others report a positive 
economic effect. For example, attorneys who 
can take on more cases because they can be 
in more jurisdictions at once report a positive 
economic effect on their practices. Attorneys 
can jump from Zoom to Zoom, and they can-
not fly from place to place as easily. This al-
lows them to be more productive and more 
profitable. Another attorney notes that if she 
and the client are on the fence about taking a 
deposition, they might choose not to take the 
deposition if they have to fly to another state, 
but if the deposition is remote, they might 
choose to take it. Some firms report reduced 
expenses while billing the same number of 
hours, but that is not necessarily a result of re-
mote proceedings; it might instead be caused 
by remote working more generally. 

QUALITY OF LIFE

Most attorneys report that practicing law 
remotely has improved their quality of life. 

Attorneys can spend more time with spouses 
and children because they can be home with 
family as soon as the deposition or hearing 
ends. Parents are more able to be home to 
pick up children from school or put them to 
bed. Especially with nonbillable civic activi-
ties that happen in the evenings, such as com-
mittees or board meetings, Zoom allows the 
attorney to attend from the home office and 
then have dinner with family. There is also a 
mental health boost to working from the com-
fort of one’s home and eliminating the stress 
of traffic and getting to court on time. Ad-
ditionally, the time savings allow attorneys to 
participate in more activities. One attorney 
reports that he was able to visit colleges with 
his high-schooler while taking time out peri-
odically for remote hearings on the road; in 
the past, he would have had to reschedule the 
hearings or cancel the trip. It is a great benefit 
to be able to appear in multiple places, from 
anywhere.

DIFFERENCES ACROSS COURTS 

Attorneys report different preferences 
across jurisdictions and courts, and that even 
within the same court, some judges will have 
different preferences. Some judges prefer 
having routine scheduling and status con-
ferences all on Zoom, and other judges still 
prefer in-person proceedings even for those 
small matters. Some attorneys note that it is 
helpful to have uniformity in pretrial orders. 
Judges sometimes have different technology 
preferences, where one judge prefers a certain 
technology when he is at home and another 
judge uses a certain technology while at the 
courthouse. Attorneys express a preference 
for uniformity within a particular court sys-
tem. For example, it would be nice to know 
that if one is in the commonwealth, the hear-
ing will be on Zoom rather than Teams or 
some other platform. 

HYBRID PROCEEDINGS 

Hybrid proceedings — where some par-
ticipants are in person while others are remote 
— can put enormous pressure on attorneys to 
appear in person even if they might prefer 
remote. Some attorneys report that they feel 
like they lose a strategic advantage by not 
being in person. They do not want to be the 
one sitting at home while everyone else is in 
person. If it gives the in-person participants 
an unfair advantage, the attorneys will get in 
the car and go if the other side is going. To 
counter this pressure, another state court will 
go fully remote if any party objects to the hy-
brid hearing because the court does not want 
to force any party to do anything uncomfort-

able. Additionally, technol-
ogy in the courts can be a 
challenge because the court 
needs more than one camera 
in the courtroom for hybrid 
hearings. 

DEPOSITIONS, TRIALS AND WITNESSES

Examining witnesses remotely at trial or 
deposition is a challenge. Attorneys have less 
control over the witness. Attorneys report 
that they have a much better feel for the wit-
ness when they see the witness in person and 
are better able to observe body language. It 
is also important to see what the witness is 
doing with his hands, and if he is looking at 
documents or messages off screen. 

Because of this, most attorneys report 
that they prefer defending depositions over 
taking them remotely. Some comment that 
remote depositions work well for neutral or 
third-party witnesses, but a lot is lost when 
examining party witnesses. It is easier, how-
ever, to control documents using the share 
screen function. 

For trials, it is also helpful to see attor-
neys and parties in person, and to see what 
people are doing in the courtroom. One at-
torney also notes that she likes the judge to 
see how prepared she is compared to the other 
side. Another attorney comments that court is 
like a performance on stage, and that Zoom 
trials lose the drama. Those kinds of intan-
gibles are lost in remote proceedings. Others 
report that Zoom feels “clunky” for trial and 
leads to more missteps than you might ex-
pect, which can throw off trial attorneys. 

Remote hearings might be easier for 
lawyers at firms with easy access to a confer-
ence room or other Zoom-appropriate space. 
It may be harder for solo practitioners to find 
good space and appropriate technology for 
Zoom hearings and trials. That disparity is 
likely more pronounced in evidentiary hear-
ings and trials. 

Remote trials require more preparation. 
Attorneys need to anticipate a little more and 
be hyper-organized. If a trial is document-in-
tensive, it can be more costly because the trial 
team has to organize the documents, down-
load and upload them, and have hard copies 
sent to the court, parties and witnesses. One 
attorney reports that she is unsure if that in-
creased cost is balanced with less travel time. 
Attorneys report pushing out internal and ex-
ternal pretrial deadlines so they can have all 
exhibits done far ahead of time and can focus 
the last few weeks on witness preparation and 
motions in limine. 

Remote Proceedings 
Continued from page 3 CC

Continued on page 5



JANUARY/FEBRUARY 2022 — PAGE 5

SETTLEMENT CONFERENCES AND 
MEDIATIONS 

Some attorneys report having settled cas-
es via mediation over Zoom, but it is harder. 
The intangible benefits of being in the same 
room with the people involved in trying to re-
solve a lawsuit are lost when settlement con-
ferences and mediations are held remotely. 
Zoom’s virtual breakout rooms simulate the 
physical setup at mediation, which is helpful. 
When the mediator returns to a Zoom break-
out room, however, she cannot knock before 
entering, so attorneys have to be careful 
about conversations and screen sharing with 
the client during breakout sessions.

APPELLATE ARGUMENTS 

Attorneys report that they prefer Zoom 
for appellate arguments because the argu-
ment is more conversational and interac-
tive. Remote appellate arguments have less 
“speechifying,” and fewer attempts to orate 
and impress. It allows the arguing attorney to 
focus better. The panel is right in front of the 
attorney, and the attorney can see the panel 
more clearly. It is easier to read the judges 
close up, and the argument becomes more of 
a conversation. It is also easier to have the ap-
pellate record at one’s fingertips. In certain 
circuits where judges ask questions in turn 
rather than a free-for-all, a single judge can-
not dominate the proceeding. It allows for a 

more orderly and fuller presentation by coun-
sel and an articulation of a wider range of 
views by the bench. 

TRANSCRIPTS 

A few attorneys commented that pres-
ervation of the record is made more difficult 
by remote proceedings. For whatever reason, 
some courthouses have been unable to pro-
vide clean audio to the office of transcription 
services. 

HOPES FOR THE FUTURE OF REMOTE 
PROCEEDINGS

Nearly all attorneys prefer remote pro-
ceedings for routine motion hearings and 
conferences, as the efficiency outweighs any 
benefit of in-person appearances. Less con-
sensus emerges about dispositive motions, 
with some attorneys preferring remote pro-
ceedings and others preferring in person. For 
both jury and jury-waived trials, the broader 
consensus is that in-person trials are better 
than remote trials because of the issues of 
control over witnesses and the courtroom. In 
a pinch, attorneys can do trials over Zoom, 
but an in-person trial is preferred. 

Nearly all attorneys report that they ap-
preciate having the option, and, ideally, in 
post-pandemic times, the decision should be 
made on a case-by-case basis, with attorney 
agreement wherever possible. Some trials 
might be better suited to Zoom than others. If 
a court can proceed either way, it should ask 
the attorneys. For routine things and smaller 

motions, Zoom should be 
presumed. For dispositive 
motions and trials, remote 
proceedings should be an 
option and the decision made 
on a case-by-case basis, but 
nobody should be able to force anyone into 
a virtual hearing if they want an in-person 
hearing. The presumption should be that tri-
als are live, but that parties should be able to 
opt in to a Zoom trial, much like parties can 
opt in to a jury-waived trial. One attorney 
suggests that those who opt in will lead the 
way, and eventually remote jury trials may 
become commonplace. 

For appeals, attorneys would like the 
court to set up both a Zoom docket and a live 
docket and let the parties choose. Hybrid is 
not recommended or preferred for appellate 
argument. 

Attorneys also report that uniformity 
among courts would be helpful. If witness-
es are to appear remotely, there should be a 
baseline technology requirement for all wit-
nesses; for example, witnesses should not be 
allowed to testify over Zoom on their phone 
with a spotty connection and the phone ring-
ing in the middle of the witness’ testimony. 

Overall, with some reservations about 
evidentiary hearings and trials, the panel 
and those informally surveyed are positive 
about remote proceedings and see a place for 
them in the future as we emerge from the 
pandemic. 

Remote Proceedings 
Continued from page 4 CC
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JUVENILE & CHILD WELFARE LAW

MOVING FROM ‘PRIORITIZING RACIAL JUSTICE’ TO PRIORITIZING RACIAL JUSTICE

BY CRISTINA F. FREITAS AND  
DEBBIE F. FREITAS

As the Massachusetts budget process for 
each state agency continues this winter and 
each agency submits spending plans in antici-
pation of the governor’s proposed budget, we 
encourage every family- and youth-serving 
agency to prioritize racial justice. Not just 
nominally, in speeches or in written reports, 
but in every aspect of their operations. There 
is a lot of work to be done by each one of us, 
and the agencies we work for, contract with 
or encounter.

Currently, children of color are out-
numbered three to one in the Department of 
Children and Families’ (DCF) caseload when 
calculated according to their proportion of 
the child population in Massachusetts (2020 
DCF Annual Report, p.4). Likewise, although 
youth of color represent approximately 33% 
of youth under age 18 in Massachusetts, they 
represent 70% of the Department of Youth 
Services (DYS) committed population (2020 
DYS Annual Report, p. 3). The same is true 
of the children we encounter in court, where 
children of color account for more than 50% 
of those charged with delinquency cases 
(Mass. Juv. Ct. tableau FY2020). As attorneys 
whose work focuses on representing parents 
and children in juvenile court through con-
tracts with the Committee for Public Counsel 
Services (CPCS), our caseloads reflect these 
racial disparities as well.

Yet, none of these statistics are new or 
surprising. Year after year, the same unfair-
ness and injustice that have plagued our state’s 
children and families of color continue. At 
the same time, however, none of us who enter 
these family- and child-serving fields enter 
with a desire to perpetuate this unacceptable 
result. But here we are. And here we can stay 
no more.

In order to move us forward toward a 

more racially just society, each one of us 
must embrace change — we must acknowl-
edge that merely doing (and spending critical 
dollars on) the same thing this coming fiscal 
year as we have every prior year will pre-
dictably result in the same outcome we have 
today: significant racial disparities in every 
realm. Agencies that have “prioritized racial 
justice” in their yearly goals must commit 
to more than saying those words; they must 
fund that goal. Each of us must hold each oth-
er accountable in identifying and addressing 
barriers to achieving racial equity. Agencies 
must be bold and deliberate, not passive and 
traditional, in addressing racial disparities 
lest 2022 go down in history as more of the 
same.

Importantly, in a state system where 
virtually all DCF, DYS and CPCS direct cli-
ent services are outsourced to independent 
contractors for foster placement, services, 
medical and psychiatric treatment, or legal 
representation, this means engaging every 
extension of the system in this bold and de-
liberate effort to eradicate racial disparities. 
There is a place for each of us in achieving 
racial justice. It also means listening to and 
including those tangled up in these systems 
in our efforts to change these systems for 
the better. There is no doubt that it will not 
be easy, but it is necessary to ensure a fairer 
system. Agencies must bring all these people 
to the table — tables whose composition tra-
ditionally may have been seen as complete 
without them.

This true engagement has to happen not 
once a year or semiannually, but every day. 
Requesting and receiving feedback has to be 
a reiterative process, and one rooted in fair-
ness and humility, too. Those same agencies 
must be cautious of not creating additional 
time or financial burdens for those caught up 
in these systems or those already doing this 
work in order not to increase stress on fami-

lies or lengthen waitlists for services, foster 
homes or attorneys. It requires family- and 
youth-serving agencies returning to their 
roots, seeing their work — and the people 
they work with and for — as part of their own 
community.

So, to every person in our community 
reading this piece in every role across our 
commonwealth, what is your agency, compa-
ny, law firm, office or unit doing differently 
this year to disrupt racial disparities and ra-
cial inequities? What are you personally do-
ing? How much of your budget is allocated 
for that? How much of your time will you 
dedicate to that? If we aren’t taking on bold 
and deliberate efforts to effectuate change, 
we must ask ourselves, “Why not?” and 
“How will this prioritize racial justice?”

It may be hard, expensive, humbling 
or just different, but isn’t it worth it? If we 
cannot commit to moving from “prioritizing 
racial justice” to actually prioritizing racial 
justice, at the end of this year we may find 
that instead of taking significant strides in 
eradicating racial injustice, we may just have 
been running in place. 

CRISTINA F. FREITAS, 
JD, MPH and DEBBIE F. 
FREITAS, JD, MPH are the 
co-chairs of the Massachusetts 
Bar Association’s Juvenile & 
Child Welfare Section Council. 
Cristina and Debbie are law 
partners at Freitas & Freitas 
LLP in Lowell, where they 
represent parents and children 
in the child welfare and 
juvenile legal systems. They 
have been in practice since 
2010. The opinions expressed 
herein are their own.
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PROBATE LAW

A SLAPP IN THE FACE: IN RE HAMM AND THE APPLICABILITY OF MASSACHUSETTS’  
ANTI-SLAPP STATUTE TO PROBATE COURT PROCEEDINGS

BY FRANCIS R. MULÉ 

How do we, as a society, balance provid-
ing open access to the court system to redress 
violations of individual rights while at the 
same time implementing rules and standards 
to prevent the abuse of that system in order 
to punish the exercise of such rights and chill 
their exercise in the future? That question 
is at the heart of state anti-SLAPP statutes, 
which seek to curb the use of so-called “stra-
tegic litigation against public participation 
(SLAPP).” As the Massachusetts Supreme 
Judicial Court (SJC) explained in Blanchard 
v. Steward Carney Hospital (477 Mass. 141), 
a SLAPP suit is a lawsuit brought primarily 
to chill the valid exercise of the constitutional 
rights of freedom of speech and/or petition 
for the redress of grievances. The motivation 
behind a typical SLAPP suit is not necessar-
ily to win on the merits, but rather to cause 
the defendants to spend (often considerable) 
time and money defending against the claims, 
thereby causing them and others like them to 
think twice about engaging in such activities 
in the future.

In response to concerns about the use 
of SLAPP suits to chill otherwise protected 
speech, states began passing “anti-SLAPP” 
statutes to provide a special, expedited proce-
dure for defendants to attack alleged SLAPP 
actions, usually in the form of a special mo-
tion to dismiss (known colloquially as an 
“anti-SLAPP motion”). Massachusetts’ anti-
SLAPP statute (G.L. c. 231, § 59H), for in-
stance, stays all discovery proceedings upon 
the filing of an anti-SLAPP motion and re-
quires the motion to be heard and decided as 

expeditiously as possible. As is commonly 
provided in anti-SLAPP statutes, a success-
ful anti-SLAPP motion in Massachusetts re-
quires the court to award costs and attorney’s 
fees to the moving party.

As you might imagine, the consequences 
of losing an anti-SLAPP motion mean that 
the opposing party will often contest it vig-
orously. One area of frequent contestation is 
whether the anti-SLAPP statute even applies 
in the first place, either because the moving 
party’s activity is outside the scope of the ac-
tivity covered by the statute or because the 
underlying action is outside the scope of the 
statute.

The SJC recently weighed in on an argu-
ment over the latter, holding in In re Hamm 
(487 Mass. 394) that Massachusetts’ anti-
SLAPP statute does not apply to an objection 
to a conservator’s final account. In Hamm, 
a conservator filed final accounts for all 17 
years of their conservatorship, to which the 
protected person filed an objection. In re-
sponse, the conservator filed both a motion 
to dismiss or strike the objection and an anti-
SLAPP motion. Both motions were denied on 
their merits by the Probate and Family Court, 
appealed by the conservator, and ultimately 
heard by the SJC after the protected person 
filed for direct appellate review.

The SJC, rather than denying the anti-
SLAPP motion on the merits, determined that 
the anti-SLAPP statute simply does not apply 
to an objection to a conservator’s account be-
cause such an objection does not constitute a 
claim, counterclaim or cross claim under the 
statute. In its decision, the SJC relied on its 

own precedent, Duracraft v. Holmes Prod-
ucts (427 Mass. 156), where it held that the 
anti-SLAPP statute only applies to SLAPP 
suits and not to suits arising in “wholly dif-
ferent circumstances.” Here, the SJC deter-
mined that there was a fundamental differ-
ence between the types of actions that led the 
legislature to enact the anti-SLAPP statute 
and an accounting in a conservatorship on the 
grounds that a conservatorship involves a fi-
duciary relationship between the conservator 
and the protected person and a statutory duty 
by the conservator to provide an accurate ac-
counting to the protected person.

If the purpose of anti-SLAPP statutes is 
to balance the need to be able to access the 
court system with the need to prevent the 
abuse of that system, In re Hamm sends a 
signal that the SJC is not going to allow Mas-
sachusetts’ anti-SLAPP statute to be used to 
prevent protected persons from objecting to 
the actions of those with a duty to act in their 
best interests. 

FRANCIS R. MULÉ is an 
associate attorney with the 
Dedham firm of Samuel, 
Sayward & Baler LLC, 
which focuses on advising 
its clients in the areas of 
estate planning, estate 
settlement and elder law 
matters. He is an active member, and the current 
chair-elect, of the Massachusetts Bar Association’s 
Young Lawyers Division, a member of the Massachusetts 
Bar Association’s Probate Law Section Council, and a 
member of the Massachusetts LGBTQ Bar Association.

 

 

  

  1 9 1 1


M

a
s
s

a
c

h
u

s e
t t s  B a r  a

s s
o

c
ia

t
io

n


HEALTH & 
WELL-BEING

WWW.MASSBAR.ORG/WELLBEING

http://www.massbar.org/wellbeing


JANUARY/FEBRUARY 2022 — PAGE 8

HORNIBROOK V. RICHARD: CONSERVATOR AS A QUASI-JUDICIAL OFFICER EXPLAINED 
(OR NOT!)
BY MARLEE S. COWAN AND  
STEPHANIE ADDEO

In Hornibrook v. Richard, 488 Mass. 74 
(2021), the Massachusetts Supreme Judicial 
Court (SJC) has held that a conservator ap-
pointed by the Probate Court acting pursuant 
to judicial approval is a “quasi-judicial officer” 
and is thus entitled to immunity while acting 
within the scope of express judicial approval. 
The SJC also stated that when a conservator’s 
actions are not specifically authorized or ap-
proved by the Probate Court, the conservator 
is no longer acting as an agent of the court 
and may therefore be held personally liable. 
However, the SJC did not address whether a 
court-appointed conservator would be held 
personally liable for acts that are based on the 
statutory powers automatically provided for 
under Massachusetts law. Certainly, the out-
come in Hornibrook raises several questions 
for those in the world of probate. Specifically, 
what does this mean not only for future con-
servators, but also other instances in which a 
person is placed in a fiduciary role? Did the 
SJC in its decision inadvertently put in place 
a new unwritten procedure wherein a conser-
vator is now inclined to seek express permis-
sion from the Probate Court for nearly any 
action to be taken in order to ultimately be 
protected under quasi-judicial immunity? If 
so, what impact will this have on the Probate 
Court?

In Hornibrook, the Probate Court ap-
pointed Cherilyn Richard (“Richard”) as 
conservator for Kathleen Hornibrook (“Kath-
leen”). In her capacity as conservator, Rich-
ard sought permission from the Probate Court 
for inter alia a license to sell real estate — 
Kathleen’s house. For sake of brevity, after a 
few years in this role, Kathleen’s son, Kevin 
Hornibrook (“Kevin”), acting in his capacity 
as guardian and then personal representa-
tive, brought suit against Richard for breach 
of fiduciary duty, malpractice, conversion 
and fraud. Kevin argued that Richard wasted 
Kathleen’s resources during the process of 
trying to sell Kathleen’s house. The Superior 
Court held that a conservator is privy to qua-
si-judicial immunity when acting within the 
scope of his or her duties, and that in order 

to prevail, Kevin needed to 
demonstrate that Richard was 
acting outside the scope of 
the express judicial approval 
afforded to her. Following an 

appeal from the Superior Court on the judge’s 
denial of the motion to dismiss on the breach 
of fiduciary duty and conversion counts, the 
SJC transferred the case to its court on its 
own motion.

In its standard of review, the SJC reiter-
ated the well-settled principle of judicial im-
munity extending to judges, and cited cases 
to show that judicial immunity has been 
extended to individuals who perform quasi-
judicial functions. In making such a deter-
mination, the court will look at the “nature 
of the duties performed” and whether those 
duties are “closely associated with the judicial 
process.” The SJC relied on the public policy 
that when an officer of the court is considered 
to be essential to the judicial process, that of-
ficer should be able to act freely without fear-
ing the threat of a lawsuit. As such, the SJC 
ruled that quasi-judicial immunity applied to 
Richard with regard to selling the home be-
cause she was “acting under the authority of 
the court in effectuating the sale of the house” 
and the related eviction proceeding. The SJC 
noted that when a person is “acting as direct-
ed or authorized by a judge … [such person] 
… functions ‘as an arm of the court.’” 

However, the SJC warned that quasi-ju-
dicial immunity granted to conservators for 
actions taken with the express authority of the 
Probate Court “does not mean that conserva-
tors are entitled to absolute immunity in all 
circumstances.” Importantly, the SJC does 
not address the “extent to which a conserva-
tor may be held liable personally when acting 
within his or her statutory authority but with-
out express authorization or approval of the 
probate court.”

It is no secret that the Probate Court is 
consistently inundated with a tremendous 
caseload and staffing shortages, even more 
so given the COVID-19 pandemic, which has 
significantly impacted how a case makes its 
way through the court and the way attorneys 
practice. With this recent holding, attorneys 
and fiduciaries may now be inclined to obtain 
unambiguous judicial approval for any ac-
tions to be taken to ensure their actions are 
considered to be executed as an arm of the 
court. However, from a practical perspec-
tive, if a conservator is acting in good faith 
within the parameters of the statutory powers 
afforded, it seems logical that an argument 
could be made that the conservator should be 
protected from liability. Furthermore, con-
servators who have obtained sureties on their 

bond should also take comfort in the protec-
tion provided by the bond.

It will be interesting to see how the 
Hornibrook ruling affects the future han-
dling of conservatorship matters and whether 
fiduciaries elect to file petitions and motions 
seeking specific authorization from the Pro-
bate Court for certain actions. As a result, 
will this produce an unmanageable amount of 
work for the Probate Court, particularly when 
often such requests are sought on an expedit-
ed basis? On the other hand, fiduciaries may 
feel comfortable that quasi-judicial immunity 

MARLEE S. COWAN is a 
partner with Rubin & Rudman 
LLP in Boston. She focuses 
her practice on probate 
litigation, guardianships, 
conservatorships, trust 
disputes, will contests, estate 
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current vice president of the Board of Directors for the 
Massachusetts Guardianship Association, where she also 
previously served as president of the Board of Directors 
and co-chair for the Annual Guardianship Conference. 
Cowan is also a member of the Board of Directors for the 
Boston Estate Planning Council, co-chair of the Fiduciary 
Litigation Subcommittee for the Boston Bar Association, 
a member of the Probate Law Section Council for the 
Massachusetts Bar Association and a club development 
director for USA 500 Clubs. Cowan has been designated 
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University of California at Berkeley and New England 
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awards. 
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associate attorney with Rubin 
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BY MOLLY R. SOIFFER

This case is about the estate of Ms. 
Warne, who died a domiciliary of California. 
During her lifetime, Ms. Warne and her hus-
band executed the Warne Family Trust, which 
became the majority member of various 
family limited liability companies (LLCs). 
Ms. Warne, as trustee of the Warne Family 
Trust, managed all of the LLCs. Ms. Warne’s 
husband predeceased Ms. Warne. Upon the 
death of Ms. Warne, the terms of the Warne 
Family Trust stated that all the LLC interests 
held by the Warne Family Trust, other than 
the interests held in Royal Gardens LLC, 
were to be distributed to family members. 
Royal Gardens LLC was a single-member 
LLC, with the Warne Family Trust as the sole 
member. It held a mobile home park. Pursu-
ant to the terms of the Warne Family Trust, 
a 75% interest in Royal Gardens LLC was to 
be distributed to the Warne Family Charita-
ble Foundation, a private family foundation 
that qualified as a charity under 501(c)(3) of 
the Internal Revenue Code; and a 25% inter-
est in Royal Gardens was to be distributed to 
St. John’s Lutheran Church. On Ms. Warne’s 
timely filed federal estate tax return, her es-
tate took a 100% charitable deduction for 
Royal Gardens LLC. 

The IRS audited Ms. Warne’s estate tax 
return and found that Ms. Warne’s estate had 
undervalued all of the estate’s LLC interests, 
that the estate took an excessive charitable 
deduction, and that the estate owed addition-
al estate taxes. The executor of Ms. Warne’s 
estate objected to these findings. During the 
course of the audit, the IRS and Ms. Warne’s 
estate agreed that the value of Royal Gar-
dens LLC was $25,600,000. The value of 

Ms. Warne’s interests in the 
other LLCs remained disput-
ed throughout the trial. The 
court ultimately valued those 
LLC interests, relying on dif-

ferent portions of the appraisals submitted by 
the parties. Although the valuations were an 
important part of the ultimate findings, they 
are not the concern of this review.

The remaining issue in this case was the 
100% charitable deduction that Ms. Warne’s 
estate took for the charitable distributions of 
Royal Gardens LLC. The IRS maintained that 
Ms. Warne’s estate should not get a 100% de-
duction for the value of Royal Gardens LLC, 
because the deduction should have been dis-
counted for a lack of control and marketabil-
ity. Ms. Warne’s estate claimed that it should 
receive a complete charitable deduction for 
the value of Royal Gardens LLC, because the 
entirety of Royal Gardens LLC was being 
distributed to charity, regardless of the fact 
that the interests in Royal Gardens LLC were 
divided among charities. The court found that 
the estate could not claim a full deduction for 
Royal Gardens LLC.

According to the opinion, there are two 
different valuation determinations that need 
to occur when an LLC interest is included in 
an estate and being distributed from the es-
tate to charity. The first is the inclusion value. 
When valuing the asset for estate inclusion 
purposes, the valuation should reflect the val-
ue to the estate, regardless of who the donees 
of the interest are. In this case, Royal Gardens 
LLC was valued at $25,600,000 without any 
discounts, as the entirety of the LLC was held 
by the Warne Family Trust. 

The second valuation is used to deter-
mine the deduction for the distribution to a 
charity. A decedent may only take a deduc-
tion for the value that is actually received by 
the charity, which is not necessarily the value 
of the interest in the estate. In this case, be-
cause the estate’s interest in Royal Gardens 
LLC was distributed to multiple charities, 
the estate needed to take discounts for lack 
of marketability and lack of control when de-
termining the charitable deduction available 

to the estate. Ultimately, the parties stipulated 
that a 27.385% discount was appropriate for 
the interest donated to St. John’s Lutheran 
Church (the 25% interest) and that a 4% dis-
count was appropriate for the interest donated 
to the family foundation (the 75% interest).

Although this case demonstrated how 
discounts can be used by the IRS to limit 
charitable deductions taken on estate tax 
returns, it also gives insight to practitioners 
as to how to avoid this issue. If Ms. Warne’s 
estate had left the entirety of Royal Gardens 
LLC to a donor-advised fund, with a letter 
of intent stating that it was her wish that the 
donor-advised fund distributed the interests 
in Royal Gardens LLC to the family founda-
tion and the church in the percentages listed 
above, presumably the court would have al-
lowed the 100% charitable deduction, be-
cause no discounts would be available, as the 
donee of the Royal Gardens LLC would be a 
single charitable entity. 

would extend to actions taken pursuant to 
statutory powers because by nature of the 
decree appointing them as fiduciaries, they 
are provided express authorization from the 
Probate Court to act in accordance with the 
statute. Finally, time will tell to see how the 
Hornibrook ruling extends to other court-
appointed fiduciaries.

PL
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BY TAYLOR CALLAHAN

When I was in the first grade, I had the 
daunting assignment of writing my first book, 
a thrilling tale of a trip to my grandparents’ 
house a few miles down the road. More than 
20 years later, the book has not surprisingly 
failed to become a bestseller, but the “About 
the Author” section still stands out clearly in 
my mind. The last sentence reads: “When I 
grow up, I would like to be a lawyer.” 

I like to think I was pretty advanced in 
predicting my career goals, but the reality is 
it didn’t quite take a crystal ball to see what 
inspired me. My parents are attorneys, as was 
my grandfather, who was also a commercial 
law professor at Suffolk Law for many years. 
Add in the fact many of my aunts and uncles 
are attorneys, and, well, you can clearly see 
where I got the idea. However, the road to my 
own legal career didn’t follow what I once 
considered the “traditional” path, and every 
time I missed a step in that journey, I thought 
I had failed. But now I’ve realized the only 
failure was in my thinking. 

I wish I had learned earlier — from 
someone outside my parents — that it’s okay 
not to follow the conventional path. Just be-
cause you aren’t taking the same steps as 
someone else doesn’t make you any less of an 
attorney. In fact, it can assist in bringing out 
the best qualities from within. 

Throughout college and my postgradu-
ate years, I constructed in my head what I 
thought was the only path to becoming the 
best lawyer. Step one: Choose a legal-orient-
ed college major. Step two: Get into a top-10 
law school “day” program and graduate cum 
laude. Step three: Get a summer associate po-
sition each summer in big law. And step four: 
Get a job offer and work at said big law firm. 
While this is a fabulous and well-respected 
route, I think there is often a misconcep-
tion in the legal field that only this trajectory 
produces the best attorney. Even among law 
students, those invited to participate in on-
campus interviews are often rumored to be 
the best and brightest in the class. Each time 
I didn’t hit one of the aforementioned mile-
stones or decided to take a different turn, the 
“failures” kept stacking up in my head. But I 
soon learned that what I gained by not choos-
ing this so-called “traditional” attorney path 
has helped me in more ways than I could ever 
imagine. 

I graduated from Fairfield University 

with a double major in communication and 
music and a minor in Spanish — my first self-
attributed “fail” in my path to be a lawyer. I 
then spent a year working as an administra-
tive assistant as I pondered law school and 
studied for the LSATs. Working full-time and 
the other responsibilities of adulthood made it 
harder to go to law school through a day pro-
gram, so I ultimately settled upon the evening 
J.D./MBA program at Suffolk University — a 
fantastic program but not what I had planned 
for myself. Cue my second “fail” in the un-
orthodox lawyer trajectory. I also knew that 
while continuing to work, I wouldn’t be able 
to pursue a summer associate job, where most 
law students can get their foot in at a presti-
gious firm. That meant I probably wouldn’t 
start my career at a big law firm — a “double 
fail” in my mind. Truthfully, I wasn’t even 
sure if I wanted to work in big law or in-house, 
but I thought starting at a more prominent law 
firm (or even at a law firm, in general) was 
the only and best way I could start my career.

My misconceptions couldn’t have been 
further from the truth. While I was so-called 
“failing,” I was actually growing in my ca-
reer in more ways than one. I gained further 
interest in the investment management and 
securities regulation legal field at the invest-
ment consulting firm I worked at. I eventually 
became an investment contract specialist in 
our OCIO/Discretionary department, where 
I worked closely with our legal team and 
gained a vast amount of knowledge. At the 
same time, I earned a role as a research assis-
tant to one of my professors at Suffolk Law, 

assisting him with various tasks for a text-
book he was co-developing, which furthered 
my passion in the investment management 
regulation field. I passed the ever-so-daunting 
bar exam and joined the Massachusetts bar in 
November 2018. 

I continued my work on our OCIO team 
but still wondered, was this what I was sup-
posed to be doing? Did I make the right 
choice? Then, finally, this summer, it clicked. 
I was presented the opportunity to join our 
legal team as assistant counsel and realized 
at that moment every step I had taken before 
was the right one. Whenever I thought I had 
“failed,” I was really failing to realize, every-
thing I had done was a step in the right di-
rection. It led me to exactly what I ultimately 
had always wanted — an in-house counsel 
position. 

I would not be where I am today had I not 
followed the path meant for me. You always 
hear, “it’s not just the result, but how you got 
there that counts,” and, as cliché as it sounds, 
it’s true. It’s hard to remember that in the mo-
ment, and I wish following a nontraditional 
path was highlighted to law students beyond 
just “J.D. Alternative” job postings or that all 
law schools offered evening programs. It’s 
okay not to be invited to “on-campus inter-
views”; it’s okay that you don’t have a sum-
mer associate position. In the end, you’ll be 
proud of your journey and how it shaped the 
person you’ve become. 

All of this is to say: You don’t always 
need to race to the finish line. Instead, enjoy 
the journey you are on. Too often, we worry 
about what we aren’t doing or if we are doing 
enough or as much as someone else. This is 
your reminder that you are exactly where you 
need to be.  

  

ENJOY THE JOURNEY

TAYLOR CALLAHAN works 
as assistant counsel at 
NEPC LLC in Boston. She 
currently serves on the 
Board of the Massachusetts 
Bar Association’s Young 
Lawyers Division, where she 
is co-chair of the Community 
Service Committee. In her free time, she enjoys 
spending time with her family and friends, traveling 
(outside of a global pandemic), being “auntie” to her 
nephew and six nieces, spending time by the ocean, 
being active, and creating and listening to music.
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