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BY ADAM M. HAMEL

“How much money did you make last 
year?” Would you be willing to answer that 
question? Would you want your co-workers to 
know your salary? Would you like to know 
what your co-workers are making? Pay trans-
parency — the practice of disclosing some 
level of information about pay practices — 
has been getting a lot of attention as a pos-
sible tool in closing the gender pay gap.

While there are many ways to analyze 
the data and theorize the reasons, there can 
be no question that there is a gender pay gap 
in Massachusetts and in the United States 
generally. In Massachusetts, women earn 
about 84% of what men earn. Nationally, 
women earn on average approximately 78% 
as much as men. When race and ethnicity are 
taken into account, the differences between 
men’s and women’s salaries are even more 
pronounced. 

In 2018, Massachusetts enacted a new 
Equal Pay Act prohibiting employers from 
paying employees of different genders dif-
ferently for comparable work. The new law 
also makes it illegal for employers to ask job 
candidates about their salary histories, and 
prevents employers from prohibiting em-
ployees from discussing their salaries among 
themselves. One thing that the Massachusetts 
Equal Pay Act does not do is require employ-
ers to disclose information about pay practic-
es to employees. However, a growing number 
of employers are choosing to become more 
transparent about their pay practices. 

Pay transparency can take a number of 
forms along a spectrum from describing the 
criteria used to set salaries, to disclosing pay 
ranges by position, all the way up to revealing 
detailed information about actual employee 
salaries. A company that has taken pay trans-
parency to the extreme is Buffer, a social 
media company that posts information on 
its company website about the formulas and 
methods it uses to set compensation, along 
with a spreadsheet listing every employee in 
the company and his or her salary. Most em-
ployers would not be interested in that level 
of transparency. However, some degree of 
transparency may be attractive for a variety 
of reasons. 

There are a number of potential benefits 
to adopting more transparent pay practices. 

These benefits can include:

• Reduction in Pay Disparities: Disclosure 
of pay practices or even actual salaries will 
bring any differences in employee pay into 
the light of day. Employees will demand 
that employers explain these disparities. If 
the employer does not have good — and 
legally justifiable — reasons for the differ-
ences, employers will face pressure, and 
possibly legal liability, to eliminate the 
disparities. 

• Employee Motivation: Some employers 
believe that, if the salary ranges for each 
level within the organization are widely 
known, employees will be motivated to 
get the skills and experience necessary to 
advance within the company and increase 
their pay. This is one of the reasons that 
Whole Foods, an early adopter of pay 
transparency, revealed its pay ranges to 
employees.

• Increased Employee Retention: Research 
has suggested that money is not a primary 
motivator for employees. However, this 
presumes that employees believe that they 
are being paid fairly. If employees know 
and understand how an employer struc-
tures its compensation, and if they believe 
that those practices are fair and reasonable, 
employees are more likely to be satisfied 
and stay loyal to the company. 

• Simplification of the Hiring Process: If 
a company’s pay practices are transparent, 
with clearly defined pay scales and criteria 
for setting starting salaries and awarding 
pay increases, the influence of negotia-
tion and subjective managerial discretion 
is greatly diminished. This can lead to a 
more equal application of compensation 
across the company. One company that has 
transparent pay practices deals with salary 
negotiations by considering whether add-
ing or changing responsibilities to a job 
might justify a higher salary. 

• Control Over Information Flow: Thanks 
to websites like GlassDoor and PayScale, 
and good old-fashioned water cooler gos-
sip, information about an employer’s pay 
practices will come out. Information re-
vealed in this manner is often incomplete 
or inaccurate. An employer that adopts 
transparent pay practices can maintain 

some control over what information about 
its compensation is disclosed and how that 
information is communicated. 

There are, however, a number of draw-
backs to pay transparency — some of which 
are the mirror image of the benefits.

• Employee Resentment: There is a risk 
that lower-paid workers may become re-
sentful of higher-paid workers, especially 
if the contributions that the higher-paid 
workers make to the organization are not 
readily apparent or objectively measur-
able. This resentment could harm relation-
ships among employees and damage work-
place morale.

• Dissatisfaction with Compensation: 
Studies have shown that many employees 
have an overinflated sense of their job per-
formance and the value of their contribu-
tions to the company. One survey of 700 
engineers revealed that 40% of them be-
lieved that they were in the top 5% of per-
formers. Disclosure of salary information 
could be disappointing for employees who 
find out that they are not paid at the top of 
the company’s pay scale.

• Loss of Employee Privacy: For many 
people, financial matters are private. Some 
employees may prefer that their salary in-
formation not be shared with co-workers. 

• Loss of Flexibility in Hiring and Com-
pensation: While transparent pay practic-
es can simplify hiring and compensation 
by reducing the influence of negotiation, 
rigid pay ranges makes it harder for com-
panies to deal with unique situations and 
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BY SHARON C. LINCOLN

On April 24, 2020, the Paycheck Protec-
tion Program and Health Care Enhancement 
Act (PPP & HCE Act) was signed into law. 
This new federal relief legislation includes 
$310 billion of additional funding to restart 
the Paycheck Protection Program (PPP).

The PPP is an economic stimulus initia-
tive that makes it easier for eligible organiza-
tions to obtain loans through the Small Busi-
ness Administration (SBA) in order to keep 
operations running and retain employees. 
Under the PPP, an eligible organization may 
receive a loan covering up to 2.5 months of 
its average monthly payroll costs (with some 
limitations). A significant portion of the loan 
may be eligible for tax-free forgiveness.

The Coronavirus Aid, Relief, and 
Economic Security Act (the CARES Act) 
launched the PPP. However, the $349 billion 
originally earmarked to provide funding for 
the PPP ran out less than two weeks after the 
first PPP applications were accepted. 

The PPP & HCE Act also includes $60 
billion to provide additional funding for the 
SBA’s Economic Injury Disaster Loan pro-
gram (EIDL).

The SBA periodically updates a list of 
frequently asked questions regarding the PPP, 
which can be found here. 

Although the PPP & HCE Act increased 
the funding available for the PPP, organiza-
tions that would benefit from a PPP loan are 
advised to apply as soon as possible.

A summary of the PPP is as follows, up-
dated as of April 27, 2020:

DURATION AND TERMS

The PPP is available until June 30, 2020, 
or until the SBA loan guarantees that are au-
thorized under the PPP & HCE Act reach the 
new $310 billion limit.

Interest on loans made under the PPP is 
1%. In addition, payments of principal, inter-
est and fees will be deferred for six months.

Typical SBA borrower and lender fees 
are waived under the PPP. Borrowers are not 
required to personally guarantee the loans 
under this program and no collateral is re-
quired.

ELIGIBILITY

The PPP is accessible to any business 
entity, section 501(c)(3) nonprofit organiza-
tion, section 501(c)(19) veterans organization, 
or tribal business concern that has no more 
than 500 employees or meets the size stan-

dard established by the SBA (based upon the 
relevant industry in which the entity oper-
ates). Note that this program is not available 
to non-charitable tax-exempt organizations 
(apart from veterans’ organizations), such as 
social welfare organizations, agricultural co-
operatives or business leagues.

Organizations with multiple physical 
locations, not more than 500 employees per 
physical location and a North American In-
dustry Classification System (NAICS) code 
beginning with 72 (i.e., the accommodation 
and food services sector) are eligible to par-
ticipate in the PPP.

In addition, organizations may qualify 
for a PPP loan even if they have more than 
500 employees if (i) they satisfy the exist-
ing statutory and regulatory definition of a 
“small business concern” under section 3 of 
the Small Business Act, 15 U.S.C. 632 or (ii) 
they meet both tests in the SBA’s “alternative 
size standard.”

Affiliation rules apply to aggregate re-
lated entities (and their employees) for pur-
poses of determining eligibility for the PPP. 
However, such rules do not apply to organi-
zations with an NAICS code beginning with 
72, organizations operating as a franchise and 
organizations receiving funding from a small 
business investment company licensed under 
section 301 of the Small Business Investment 
Act of 1958.

The PPP is also available to sole pro-
prietors, independent contractors and self-
employed individuals; however, partners in a 
partnership may not apply on their own be-
half and may seek a PPP loan at the partner-
ship level only.

REQUIRED CERTIFICATIONS

Eligible organizations must certify that:

1. The uncertainty of current economic con-
ditions makes the loan request necessary 
to support the organization’s ongoing op-
erations;

2. The funds will be used to retain workers, 
maintain payroll or make mortgage inter-
est payments, lease payments and utility 
payments;

3. The organization does not have another 
application pending for a PPP loan for the 
same purpose and amounts;

4. During the period beginning Feb. 15, 2020, 
and ending on Dec. 31, 2020, the organi-
zation has not received any amounts under 
the PPP for the same purpose and dupli-

cative of amounts applied for or received 
under the PPP.

LOAN AMOUNT TIED TO PAYROLL COSTS

An eligible organization is able to re-
ceive a loan equal to the lesser of $10 mil-
lion or 2.5 times the organization’s average 
monthly payroll costs for the one-year period 
preceding the loan origination date. The act 
provides special accommodations for entities 
that have been in existence for less than one 
year and for seasonal employers.

For purposes of determining the maxi-
mum loan amount, no more than $100,000 of 
compensation per employee may be included 
in the calculation of an applicant’s payroll 
costs. This $100,000 cap does not apply to 
non-cash benefits, including employer contri-
butions to defined benefit or defined contribu-
tion retirement plans, payments for employee 
benefits consisting of group health care cov-
erage, including insurance premiums, and 
state and local taxes assessed on employee 
compensation. 

Certain other exclusions also apply (for 
example, the compensation of an employee 
whose principal location is outside of the 
United States may not be included in the cal-
culation of an organization’s average monthly 
payroll costs).

For sole proprietors and independent 
contractors, payroll costs include the sum of 
payments of any compensation that is a wage, 
commission, income, net earnings from self-
employment or similar com-
pensation, and that is in an 
amount that is not more than 
$100,000 per year or pro-
rated as provided under the 
PPP.

CONTINUED ON PAGE 9
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BY RENEE INOMATA AND  
STÉPHANIE SMITH

As employers focus on taking the best 
steps to protect their workforce and their 
organization in light of the continued pan-
demic, the federal government has enacted 
two new laws imposing paid leave obliga-
tions on employers. The Families First Coro-
navirus Response Act (FFCRA), signed into 
law by President Trump on March 18, 2020, 
and effective April 1, 2020, includes two paid 
leave provisions — the Emergency Family 
and Medical Leave Expansion Act (EFM-
LEA) and the Emergency Paid Sick Leave 
Act (EPSLA) — which apply to employers 
with fewer than 500 employees (including 
nonprofit organizations). Employers are not 
required to pay under both leaves at the same 
time, and are not required to allow employees 
to supplement paid leave under the FFCRA 
with other paid leave programs, but may elect 
to do so. 

Employers should promptly distribute to 
all employees and/or post the federal Depart-
ment of Labor’s (DOL) notice of employee 
rights under the FFCRA. The DOL has also 
provided Questions and Answers to help clar-
ify some aspects of the FFCRA. The DOL re-
leased its Final Rule, which was published in 
the Federal Register on April 6, 2020.

EMERGENCY FAMILY AND MEDICAL 
LEAVE EXPANSION ACT 

Effective April 1, 2020, any employee 
who has worked at least 30 calendar days for 
an employer with fewer than 500 employees 
will be entitled to the rights and protections 
in the federal Family and Medical Leave Act 
of 1993 (FMLA) if the employee is unable to 
work or telework resulting from the need to 
care for a son or daughter (under 18 years old) 
whose school or place of care has closed or 
whose child care provider is unavailable due 
to a public health emergency. 

The EFMLEA is not intended to in-
crease the total amount of FMLA leave time 
otherwise available. Thus, it will be counted 
toward the total of 12 weeks (or 26 weeks if 
service member leave applies) permitted un-
der the regular FMLA.

EFMLEA may be taken intermittently or 
on a reduced-leave basis only 
with employer permission 
and agreement between the 
employer and employee on a 
set schedule.

The eligible employee is entitled to pay 
at a rate of two-thirds of the employee’s 
regular rate of pay, capped at $200 per day 
and $10,000 in the aggregate, after the first 
10 days of EFMLEA leave. Employees may 
elect, but cannot be required, to substitute 
other accrued vacation, personal or medical 
or sick leave pay to the first 10 days of EFM-
LEA leave. Emergency paid sick leave, de-
scribed below, may be used during the first 10 
days of EFMLEA if the employee’s absence 
is due to a school or day care closing.

If an employer will be using the payroll 
tax credit associated with the FFCRA (noted 
below), then an employer must require an em-
ployee to provide the following information:

● The employee’s name; 

● Qualifying reason for requesting leave; 

● Statement that the employee is unable to 
work, including telework, for that reason; 

● The date(s) for which leave is requested; 
and 

● Documentation of the reason for the leave, 
such as a quarantine or isolation order, the 
name of the health care provider who ad-
vised the employee to self-quarantine, or 
a notice of closure from a school, place of 
care or child care provider.

The DOL’s Final Rule also stipulates 
that, when leave is requested due to a COV-
ID-19-related school or child care closure, the 
employee must represent that “no other suit-
able person will be caring for” the child dur-
ing the EFMLEA/EPSLA period. The IRS 
further requires that, where the reason for the 
leave is a COVID-19-related school or child 
care closure and the son or daughter is over 
the age of 14, the employee provide a state-
ment that special circumstances exist requir-
ing the employee to provide care. The EFM-
LEA does not change existing documentation 
obligations under the FMLA for other FMLA 
reasons.

EFMLEA leave is treated like any other 
form of FMLA. Therefore, while an absence 
qualifying for EFMLEA before April 1 will 
not reduce the amount of leave for which an 
employee becomes eligible as of that date, 
any other type of leave used by an employee 
under the regular FMLA used before April 1 
will reduce that employee’s 12-week entitle-
ment for the applicable FMLA benefit year. 

An employer cannot discriminate or re-
taliate against an employee taking EFMLEA 

leave. The job restoration requirements under 
the regular FMLA apply to employees taking 
FMLA leave. However, for employers with 
fewer than 25 employees, the job restoration 
requirements may be excused under certain 
circumstances. A violation of the EFMLEA 
will be treated in the same manner as a viola-
tion of the regular FMLA and will carry the 
same penalties and personal liability associ-
ated with a violation of the regular FMLA.

EMERGENCY PAID SICK LEAVE

Employers with fewer than 500 employ-
ees must provide eligible full-time employees 
up to 80 hours of paid sick leave and a pro-rat-
ed amount for part-time employees, between 
April 1, 2020, and Dec. 31, 2020, if the em-
ployee is unable to work or telework because 
the employee is:

1. Subject to a federal, state or local quaran-
tine or isolation order; or

2. Advised by a health care provider to self-

FAMILIES FIRST CORONAVIRUS RESPONSE ACT PROVIDES PAID LEAVE FOR  
COVID-19-RELATED ABSENCES
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quarantine due to concerns related to CO-
VID-19; or

3 Experiencing symptoms of COVID-19 and 
is seeking a medical diagnosis; or

4. Caring for an individual who is subject to 
a federal, state or local quarantine or isola-
tion order; or has been advised by a health 
care provider to self-quarantine due to 
concerns related to COVID-19; or

5. Caring for a son or daughter if the school 
or place of care is closed or the child care 
provider is unavailable due to COVID-19 
precautions; or

6. Experiencing any other substantially simi-
lar condition specified by the U.S. Depart-
ment of Health and Human Services, the 
U.S. Department of Treasury or the U.S. 
Department of Labor.

If EPSLA is being taken for reasons (1), 
(2) or (3) above, then the employee is eligible 
to be paid the employee’s regular rate of pay, 
up to a cap of $511 a day and $5,110 in the ag-
gregate. If EPSLA is being taken for reasons 
(4), (5) or (6), then the employee is eligible 
to be paid two-thirds of the employee’s regu-
lar rate of pay, up to a cap of $200 a day and 
$2,000 in the aggregate. 

An employer cannot require an employee 
to use other accrued paid time before using 
EPSLA. Employees also cannot be forced to 
take more EPSLA than they need. However, 
EPSLA is to be taken in full-day increments. 
After the first workday that is taken as EPS-
LA, an employer may require an employee to 
comply with reasonable notice requirements 
to receive EPSLA. Employers should be clear 
when applying paid sick time under applica-
ble state laws, which often require paid sick 
time to be used in increments of less than one 
full day, and applying EPSLA that is intended 
to be taken in full-day increments.

EPSLA may be taken intermittently or 
on a reduced-leave basis only when the rea-
son for taking EPSLA is due to caring for a 
son or daughter if the school or place of care 
is closed or the child care provider is unavail-
able due to COVID-19 precautions. Intermit-
tent or reduced leave use of EPSLA requires 
employer permission and agreement between 
the employer and employee on a set schedule, 
just as with EFMLEA.

Unused EPSLA does not need to be paid 
out upon termination of employment. The 
new law also states that unused EPSLA will 
not be carried over into 2021. 

Employers are prohibited from discrimi-
nation or retaliating against an employee who 
(a) has taken EPSLA and (b) has filed a com-
plaint or instituted an action for a violation of 
the EPSLA or has testified in such a proceed-
ing. A violation of EPSLA will be treated as a 
violation of the minimum wage requirement 
of the Fair Labor Standards Act (FLSA) and 
will carry the same penalties and personal li-
ability associated with a minimum wage vio-
lation of the FLSA.

HOW DO WE PAY FOR THIS BENEFIT?

Employers must make FFCRA payments 
to their employees directly. However, those 
employers who make such payments are en-
titled to an immediate refund, by retaining 
the same dollar amount paid for FFCRS pay-
ments from payroll taxes that the employer 
would have remitted to the IRS. The DOL’s 
Final Rule provides information related to 
the appropriate documentation to support the 
payroll tax credit. The IRS explained on its 
website that employers making FFCRA pay-
ments may retain “withheld federal income 
taxes, the employee share of Social Security 
and Medicare taxes, and the employer share 
of Social Security and Medicare taxes with 
respect to all employees.” The IRS provided 
the following example:

If an eligible employer paid $5,000 in 
sick leave and is otherwise required to 
deposit $8,000 in payroll taxes, including 
taxes withheld from all its employees, 
the employer could use up to $5,000 of 
the $8,000 of taxes it was going to depos-
it for making qualified leave payments. 
The employer would only be required 
under the law to deposit the remaining 
$3,000 on its next regular deposit date.

If an eligible employer paid $10,000 in 
sick leave and was required to deposit 
$8,000 in taxes, the employer could use 
the entire $8,000 of taxes in order to 
make qualified leave payments and file a 
request for an accelerated credit for the 
remaining $2,000.

If an employer allows employees to 
use other accrued paid leave to supplement 
EFMLEA and/or PSL, those amounts are not 
subject to the tax credit. The IRS has issued 
guidance related to the payroll tax credits for 
required paid leaves, which outlines how to 
calculate the credits and which payroll tax 
payments may be retained by the employer 
based on the paid leave credits it has incurred.

EXCEPTIONS

Employers with fewer than 50 employ-

ees may be exempted from 
providing paid sick leave or 
expanded FMLA to an em-
ployee who needs leave to 
care for a son or daughter 
whose school or place of 
care is closed or whose child care provider is 
unavailable due to COVID-19, if providing 
the pay required would jeopardize the viabil-
ity of the business as a going concern. The 
DOL does not require (or allow) employers 
to apply for an exemption. However, a small 
business may claim protection of this exemp-
tion if an authorized officer of the business 
has determined that the employer meets one 
of the following conditions:

● Providing EFMLEA or EPSLA would re-
sult in the business’s expenses and financial 
obligations exceeding available business 
revenues and cause the small business to 
cease operating at a minimal capacity; or

● The absence of the employee(s) request-
ing the EFMLEA or EPSLA (to care for a 
son or daughter whose school or child care 
is closed or unavailable due to COVID) 
would entail a substantial risk to the finan-
cial health or operational capabilities of the 
business because of the employee’s(s’) spe-
cialized skills, knowledge of the business, 
or responsibilities; or

● There are not sufficient workers who are 
able, willing and qualified, and who will 
be available at the time and place needed, 
to perform the labor or services provided 
by the employee(s) requesting EFMLEA or 
EPSLA, and those services are needed for 
the business to operate at a minimal capac-
ity. 

This determination should be carefully 
documented. 

LE

special circumstances, and could lead to 
problems attracting or retaining employ-
ees. Also, if a company’s pay transpar-
ency practices include publicly disclosing 
salary ranges and pay scales, it becomes 
easier for competitors to “outbid” the 
company for top talent by offering sala-
ries just above the stated ranges. 

Regardless of whether an employer de-
cides to adopt some level of pay transpar-
ency (or even “pay translucency”), the ob-
jective for all employers should be to have 
compensation systems that are equal, fairly 
administered, and compliant with the law. 

PAY TRANSPARENCY 
CONTINUED FROM PAGE 2

FAMILIES FIRST 
CONTINUED FROM PAGE 4

https://www.irs.gov/newsroom/treasury-irs-and-labor-announce-plan-to-implement-coronavirus-related-paid-leave-for-workers-and-tax-credits-for-small-and-midsize-businesses-to-swiftly-recover-the-cost-of-providing-coronavirus
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
https://www.irs.gov/newsroom/covid-19-related-tax-credits-for-required-paid-leave-provided-by-small-and-midsize-businesses-faqs
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BY PAIGE McKISSOCK

On Nov. 20, 2019, General Counsel Peter 
Robb teed up what could be a significant shift 
in National Labor Relations Board (NLRB) 
law governing neutrality agreements between 
employers and unions. The issue presented to 
the general counsel was precipitated by an 
unfair labor practice charge filed by Gladys 
Bryant, an Embassy Suites housekeeper, and 
funded by the National Right to Work Foun-
dation (NRTW). The charge followed a suc-
cessful campaign by UNITE HERE! Local 8 
to organize hotel workers at the newly opened 
Embassy Suites in Seattle, which voluntari-
ly recognized the union pursuant to a card 
check. 

Neutrality agreements typically include 
an employer’s commitment to remain neutral 
during a union organizing campaign and to 
voluntarily recognize the union if a majority 
of employees sign union authorization cards. 
Voluntary recognition is a lawful means of 
establishing a union’s representative status.1 
It has also been a historically favored element 
of national labor policy promoting industrial 
peace.2 

Bryant’s charge alleged that Embassy 
Suites, pursuant to a neutrality agreement, 
unlawfully assisted the union (and the union 
unlawfully accepted such assistance) by 
granting union organizers access to the hotel 
to meet with employees and by providing the 
union with a list of employee names and con-
tact information. The charge further alleged 
that the union’s majority support was tainted 
as a result of that assistance. The NLRB re-
gional director dismissed the charge, finding 
“no evidence that the [neutrality] agreement 
entered into by the Employer and the Union 
violates current Board law.” NRTW filed an 
appeal on behalf of Bryant. 

Robb reversed the agency’s course and 
sustained the appeal. He concluded that Em-
bassy Suites “arguably” violated Sections 
8(a)(1) and (2) of the National Labor Rela-
tions Act (NLRA) by entering into a neutral-
ity agreement that provided more than “min-
isterial aid” to the union during its campaign 
to organize the hotel workers.3 By extension, 
Robb concluded that the union violated Sec-
tion 8(b)(1)(A) of the NLRA by accepting the 

employer’s aid. The general 
counsel remanded the case to 
the regional director to issue 
a complaint against Embassy 
Suites and the union. 

This case, and the issue of the continuing 
legality of neutrality agreements, will ulti-
mately make its way to the board after an ad-
ministrative hearing. Settlement is unlikely 
given that NRTW is funding the case as part 
of its anti-union strategic litigation efforts 
across the country, and the general counsel 
has implicitly expressed that the board should 
use this case to overturn its precedent on neu-
trality agreements. 

It is well established that a certain amount 
of employer cooperation with union organiz-
ing efforts, including entering into neutrality 
agreements, is lawful under the NLRA. That 
includes, for example, granting a union ac-
cess to the workplace to meet with employees 
on company time and providing a union with 
a list of employees and their contact informa-
tion.4 The board considers the totality of the 
employer’s conduct to determine whether it 
tends to inhibit employee free choice or to 
interfere with the arms-length relationship 
between an employer and a union during an 
organizing campaign.5 The current adminis-
tration’s board has applied those long-stand-
ing principles as recently as August 2018.6 

Robb’s letter sustaining Bryant’s appeal 
suggests those principles may now be on the 
chopping block. The general counsel also 
tacitly signaled to the board that the test that 
applies to an employer’s conduct during de-
certification campaigns should also apply to 
an employer’s conduct during union organiz-
ing campaigns. In the context of an employee 
or group of employees’ efforts to decertify 
a union, employers are prohibited from tak-
ing any action that goes beyond “ministe-
rial aid.”7 Merely providing information in 
response to employee questions regarding 
decertification — e.g., general and accurate 
information about the process — is lawful 
“ministerial aid.” Providing employees with 
employer property or paid time off to assist 
a decertification campaign crosses the line.8 
If applied to neutrality agreements, the min-
isterial aid test could make it unlawful for 
employers to agree to grant unions special 
access to their property. On the other hand, 
providing employee lists is not enough to 
taint a decertification under the ministerial 
aid standard, which suggests that it would 
also not be enough to taint a union’s showing 
of majority support.9 

This is just one example of recent ef-
forts to curb neutrality agreements and limit 
voluntary recognition. On Aug. 12, 2019, the 
board issued a Notice of Proposed Rulemak-

ing that would modify the current recogni-
tion bar by creating regulatory requirements 
of notice and a 45-day open period to file an 
election petition (e.g., to seek decertification) 
before any voluntary recognition operates as 
a bar. Other cases pending before the NLRB 
allege that neutrality agreements infringe on 
the Section 7 rights of employees who do not 
support a union, and new court challenges to 
neutrality agreements under Section 302 of 
the Labor Management Relations Act are in 
the pipeline. 
 

1. NLRB v. Gissel Packing Co., 395 U.S. 575, 595-600 (1969). The 
NLRA makes clear that Congress viewed board elections 
as an available recourse when an employer refuses to 
voluntarily recognize a union. See 29 U.S.C. § 159(c)(1)
(A) (Board conducts an election pursuant to a petition 
demonstrating that “a substantial number of employees 
… wish to be represented for collective bargaining 
and that their employer declines to recognize their 
representative…”). 

2. See Dana Corp., 356 NLRB 256, 262 (2010).
3. Section 8(a)(1) prohibits, among other things, interference 

by employers with employees’ right under Section 7 to 
select or reject a union. A corollary of the same prohibition 
applicable to unions is found in Section 8(b)(1)(A). Section 
8(a)(2) prohibits employers from interfering with the 
formation of a union or contributing financial or other 
support to it. 

4. See, e.g., Longchamps Inc., 205 NLRB 1025, 1031 (1973) 
(no unlawful assistance where employer permitted union 
to address employees on company property during work 
time); Paragon Sys. Inc., 2015 WL 6593082, Case No. 16-CA-
144279 at *3-4 (2015), citing Crompton-Shenandoah, 135 
NLRB 694, 696-97 (1962) (employer did not violate Section 
8(a)(2) by providing union with list of employees and their 
contact information). 

5. NLRB Office of the General Counsel, Advice Memorandum, 
Volkswagen Grp. of Am. (Jan. 17, 2014); Coamo Knitting Mills 
Inc., 150 NLRB 579, 582 (1964).

6. See Garner/Morrison LLC, 366 NLRB No. 184 (Aug. 27, 2018) 
(presence of employer executives at union meeting to 
solicit authorization cards did not taint union’s showing of 
majority support through card check). 

7. Employer conduct that initiates, sanctions or supports a 
decertification effort by employees violates Section 8(a)(1). 
Royal Himmel Distilling Co., 203 NLRB 370, 375–77 (1973); 
Craftool Mfg. Co., 229 NLRB 634, 637 (1977) (management’s 
expressed support of decertification petition, suggested 

NLRB GENERAL COUNSEL TEES UP SHIFT IN LAW ON NEUTRALITY AGREEMENTS 

PAIGE McKISSOCK is an 
attorney at Segal Roitman LLP 
in Boston, where she devotes 
her practice to representing 
unions and employees in 
a broad range of labor and 
employment matters.
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BY RICHARD S. LOFTUS

By now, all practitioners of employment 
law in the Commonwealth of Massachusetts 
are familiar with the Massachusetts Wage 
Act, M.G.L. ch. 149, §148 et seq. To those 
practicing outside the sphere of employment 
law, the Massachusetts Wage Act, a statute 
originally passed to thwart the ill effects of 
employers paying their employees wages in 
large lump sums and to ensure that employ-
ees receive regular payment of their earned 
wages,1 has become so much more in recent 
years. Following the Legislature’s enactment 
of mandatory treble damages for violations 
of the Wage Act in 2008, litigation involving 
the Wage Act has increased substantially.2 It 
has become the vehicle by which employees 
have sought to remedy their either real or 
imagined deprivation of overtime pay, tips, 
vacation pay, and final pay on the day of ter-
mination. In one area, however, the stakes are 
particularly high — the alleged deprivation of 
earned commissions. Commissions on some 
deals, particularly in the software and tech-
nology sectors that make up such a large part 
of the economy of the commonwealth, can 
easily stretch into hundreds of thousands of 
dollars for a single sale.  

The Massachusetts Supreme Judicial 
Court (SJC) recently demonstrated just how 
high the stakes can be in Wage Act commis-
sions cases. On Feb. 12, 2020, the SJC decid-
ed Parker v. EnerNOC Inc., 484 Mass. 128 
(2020). This case had two key holdings. First, 
the SJC held that despite the existence of a 
written sales commission plan with an inte-
gration clause, under the facts and posture of 
this case, the course of conduct of the par-
ties and internal communications were nev-
ertheless sufficient to support a jury finding 
that there was a contractual obligation to pay 
commissions, sufficient to support a Wage 
Act award of damages, which did not appear 
anywhere in the written sales plan. The sec-
ond holding is that a commission that is not 
“due and payable” at the time of an employ-
ee’s termination may nevertheless constitute 
“lost wages” and be trebled under the Wage 
Act if the employer unlawfully terminated 
the employee in order to prevent her from re-
ceiving that commission. 

 In Parker, the employee 
sued her former employer and 
two of its officers, alleging 
inter alia3 that employer vio-
lated the Wage Act by failing 

to pay her the full amount of commission she 
was owed and by terminating her employ-
ment in retaliation for complaining about 
the unpaid commission. A jury trial in the 
Superior Court returned a verdict against the 
employer and one of the defendant officers, 
awarding plaintiff commissions damages 
in the amount of $25,063.34 as the amount 
earned but not paid under the sales commis-
sion policy (which was trebled by the trial 
judge) and $349,098.48 as the amount owed 
under the company’s so-called “true-up” 
policy (which was not trebled, as it was not 
“due and payable” at the time of the termi-
nation).4 The plaintiff appealed the judge’s 
refusal to treble the damages owed under 
the true-up policy. The defendants appealed 
from the denial of their motion for judgment 
notwithstanding the verdict (JNOV), argu-
ing that the company did not have a true-up 
policy and, even if it did, it had no obligation 
to make an additional commission payment 
of $349,098.48 to the plaintiff.

The Wage Act Can Encompass Com-
missions Due via Company Practice, Even 
if Those Commissions Are Disclaimed by the 
Written Commissions Plan

The first key holding of the SJC was that 
the evidence supported a jury finding that the 
employee was entitled to the additional com-
mission under the company’s true-up policy. 
The language of EnerNOC’s commission 
plan provided explicitly that a sales customer 
for a contract that contained an opt-out clause 
after a certain period of time meant that the 
employee would “only be eligible for a . . .  
[c]ommission for the term length guaranteed 
by the contract.” The plan also contained an 
integration clause. After the jury returned 
a verdict in favor of Parker awarding dam-
ages for violation of the true-up policy, the 
defendants moved for JNOV, which was de-
nied. Despite the language of the commis-
sion plan, and despite the integration clause, 
the SJC affirmed because “there was suffi-
cient evidence for the jury’s finding that the 
defendants nonetheless had a contractual 
obligation to pay commissions under a true-
up policy.” This policy purportedly made a 
salesperson eligible for an additional com-
mission payment based on the entire value of 
services contract if the contract survived past 
the customer’s opt-out date (i.e., if the client 
did not opt out after the first full year). The 
existence of this policy was supported by the 
testimony of the then-senior vice president 
for marketing and sales, as well as internal e-

mails indicating that there was such a policy. 
Thus, under the standard of review for a de-
nial of a JNOV, viewing the evidence in the 
light most favorable to plaintiff, the SJC up-
held the jury’s verdict.

Though perhaps dictated by the un-
favorable standard of review, this holding 
may actually disadvantage employees in 
the future, rather than protect them. It is, of 
course, impossible to anticipate the business 
circumstances of every single deal that might 
occur and, as such, a written commission 
plan cannot be realistically expected to cover 
every possible eventuality. It would only be 
prudent, therefore, to advise an employer not 
to pay any commission or payments beyond 
what it is explicitly called for in the written 
plan for fear of modifying the written plan 
through a course of conduct. It would also be 
prudent to build into a commission plan an 
express statement that the business circum-
stances surrounding each sale are unique, and 
any discretionary decision to make a payment 
linked to a sale may in no way be relied upon 
in any future instance as a binding precedent 
of how payments are calculated or made. 

Wage Act Retaliation Damages May 
Constitute “Lost Wages,” But Only in Limited 
Circumstances

The second (and perhaps more visible) 
holding of Parker was the finding that the 
$349,098.48 amount awarded to the plaintiff 
as a result of lost commission under the true-
up policy constituted “lost wages” and was 
thus trebled under the Wage Act. Pursuant to 

RICHARD S. LOFTUS is 
senior counsel at Hirsch 
Roberts Weinstein LLP. 
Loftus’ practice includes 
advising employers to 
help them navigate an 
increasingly complex 
universe of employment 
laws and regulations to help 
minimize their exposure to risk. Loftus also focuses his 
practice on litigating matters at the trial, appellate and 
administrative levels. His litigation experience includes 
employment discrimination cases, wage and hour 
matters, commercial litigation, intellectual property 
infringement, internal corporate disputes, civil rights 
claims, and contractual disputes between companies. 
Loftus has obtained successful results at all levels of 
matters, including defending favorable results on 
appeal. Contact Loftus here.
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M.G.L. c. 149, § 150, a prevailing employee 
shall be awarded damages for violations of 
the Wage Act, and damages for “lost wages” 
are trebled. Unlike other types of compen-
sation covered by the Wage Act, however, 
commissions are, by their nature, contingent 
and thus typically are only considered to be 
wages after they have “been definitely deter-
mined and due and ha[ve] become payable to 
[the] employee.” Tze-Kit Mui v. Massachu-
setts Port Auth., 478 Mass. 710, 713 (2018). 
Applying that principle, the trial judge had 
found that, since the unpaid commission 
under the true-up policy was not “due and 
payable” at the time of plaintiff’s termina-
tion, it therefore could not be considered a 
lost wage. The SJC rejected this view, stating 
that “commissions that are not yet due to be 
paid may nonetheless constitute lost wages if 
the employer’s violations of the Act prevent 
payment of those commissions.” Because the 
employer had retaliated against the employee 
by terminating her for complaining about the 
unpaid commission, and all of the work had 
already been performed and the deal closed, 
the only reason that the employee was not still 
employed at the time the commission became 
due and payable was the employer’s retalia-
tory action. The court reasoned that the “fun-
damental purpose of the Wage Act would be 
undercut” if employers could escape liability 
by providing a loophole to achieve favorable 
results via retaliatory termination. 

Under the facts as found by the jury, 
this result is not particularly novel. What is 
perhaps more important about this holding, 
however, is what the SJC did not say. Instead 

of simply holding that retaliation damages 
were, as a rule, trebled as “lost wages,” the 
SJC took great care to tie the trebling to the 
fact that Parker had performed all of the work 
for this commission, and the only thing that 
had prevented it from becoming due and pay-
able was the unlawful termination. It could 
be inferred, therefore, that unless there were 
similar circumstances — i.e., all of the work 
to earn the wage had already been performed, 
and it was only the employer’s unlawful con-
duct that prevented the employee from col-
lecting — retaliation damages under the 
Wage Act, such as back pay, will not consti-
tute “lost wages” and will not be trebled. That 
rule would be commensurate with the SJC’s 
holding in Calixto v. Coughlin, 481 Mass. 
157, 161-162 (2018). In that case, the plaintiffs 
argued that Worker Adjustment and Retrain-
ing Notification (WARN) Act payments due 
to them, but not paid, should be considered 
lost wages under the Wage Act and subject to 
trebling. The SJC disagreed, stating that “the 
work must have been actually performed and 
wage payments must be presently due to trig-
ger the precise requirements and severe pen-
alties of the Wage Act.” Id. at 161. Because 
WARN Act payments are not tied to work 
actually performed, they were not earned 
wages, and were not subject to trebling. Id. 
The SJC went on: 

Characterizing WARN Act damages 
as back pay does not alter this analysis. 
Earned wages are not the equivalent of 
back pay. Back pay compensates a vari-
ety of different types of employment law 
violations under State and Federal law. 
In general, it compensates employees for 
amounts that they “normally would have 
earned” had a violation not occurred 

(emphasis added). That 
can be for wages earned 
but unfairly compensated, 
as in cases of unequal pay, 
or for wages not earned, 
due to the failure to hire 
because of discrimination or the failure 
to provide notice, as under the WARN 
Act. Regardless, back pay is not the 
same as wages earned but not paid un-
der the Wage Act, which has its own 
particular and precise requirements. 

Id. at 161-162 (internal citations omit-
ted) (emphasis supplied). 

As such, given the SJC’s decision in Ca-
lixto and the limited basis on which the SJC 
trebled the retaliation damages in Parker, it 
would be a reasonable conclusion that back 
pay or other damages from Wage Act retali-
ation should not be trebled because they are 
not tied to work already performed. Never-
theless, employers should exercise care when 
facing complaints about wages or other po-
tentially protected conduct, as Parker demon-
strates the significant potential exposure that 
can result from retaliation.

The author wishes to thank Julia Russo, 
currently a 3L at Northeastern University 
School of Law, for her significant contribu-
tions to this article. 
 

1. Cumpata v. Blue Cross Blue Shield of Mass. Inc., 113 F. Supp. 
2d 164, 167 (D. Mass. 2000).

2. https://masslawyersweekly.com/2013/08/15/swell-in-
employment-suits-amplified-in-mass/

3. The employee also asserted claims for gender 
discrimination, breach of contract, and breach of the 
covenant of good faith and fair dealing.

4. The jury also awarded other damages not relevant here. 
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language for petition, and permitted circulation of 
petition on work time went beyond “ministerial aid”).

8. See, e.g., Dayton Blueprint Co., 193 NLRB 1100, 1107–08 
(1971) (employer violated Section 8(a)(1) by providing 
company car to employee who filed decertification 
petition to drive to board’s Regional Office to file petition 
without docking his pay for the time).

9. See, e.g., Ironwood Plastics Inc., 345 NLRB 1244, 1255 
(2005) (employer did not violate Section 8(a)(1) by 
providing anti-union employee with list of employees 
and allowing him to collect signatures for decertification 
petition during work time). 
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PERMITTED EXPENDITURES

No less than 75% of the loan must be 
used to cover payroll costs, salaries and com-
missions, and benefits such as paid vacation 
time, maternity, sick leave and health care. 
No more than 25% of the loan may be used 
for certain specific non-payroll expenditures: 
mortgage interest, rent, utilities, and debt in-
curred prior to Feb. 15, 2020. 

TAX-FREE LOAN FORGIVENESS

The PPP offers loan forgiveness so long 
as no less than 75% of the amount forgiven 
was solely used to maintain payroll and no 
more than 25% of the amount forgiven was 
used to pay mortgage interest, rent and/or 
utilities. 

Amounts forgiven under the PPP are not 
taxable.

The amount eligible for forgiveness in-
cludes only expenses incurred and paid dur-
ing the first eight weeks following the first 
date on which the loan was paid to the bor-
rower. Also, the amount forgiven under the 
loan will be reduced:

● In proportion to the reduction in the bor-
rower’s workforce during this period, 
measured against the average number of 
full-time equivalent employees per month 
between Feb. 15, 2019, and June 30, 2019, 
or between Jan. 1, 2020, and Feb. 29, 2020; 
and

● By the amount of any reduction in com-
pensation in excess of 25% of any employ-
ee whose annualized salary for 2019 was 
not more than $100,000.

Amounts of an EIDL loan refinanced 
through the PPP loan may not be forgiven. 

To request loan forgiveness, borrowers 
will need to submit a request to the lender 
that is servicing the loan. The request must 
include documents that verify the number of 
full-time equivalent employees and pay rates, 
as well as the payments on eligible mortgage, 
lease and utility obligations. 

In order to clearly show that the PPP 
loan was used exclusively for permitted ex-
penditures, borrowers may want to set up a 
separate bank account for the loan.

The lender must make a decision on the 
forgiveness within 60 days. Any portion of a 
PPP loan that is not forgiven may be repaid 
over a term of two years from the date the 
organization applies for loan forgiveness.

PRIORITY RECIPIENTS

The act provides that the SBA should is-
sue guidance to provide that priority for the 
loans under the PPP should be given to small 
business concerns and entities in underserved 
and rural markets, including veterans and 
members of the military community, small 
business concerns owned and controlled by 
socially and economically disadvantaged in-
dividuals, women, and businesses in opera-
tion less than two years. To date, the SBA has 
not issued any such guidance.

However, the SBA issued FAQ #31, 
which asks, “Do businesses owned by large 
companies with adequate sources of liquidity 
to support the business’s ongoing operations 
qualify for a PPP loan?” The answer to this 
question was effectively “no” and includes 
the comment that “it is unlikely that a public 
company with substantial market value and 
access to capital markets will be able to make 
the required certification [that the loan is nec-
essary] in good faith.” 

The SBA’s response to FAQ #31 also 
calls into question whether companies with 
venture capital funding qualify for the PPP.

Unlike other relief programs in the 
CARES Act (such as the refundable payroll 
tax credit), the PPP does not require a quan-
tifiable level of economic harm in order to 
qualify for the program. However, organi-
zations that apply for a PPP loan would do 
well to document the factors regarding “the 
current economic uncertainty” that form the 
basis for determining that the loan is “neces-
sary.” 

TO APPLY FOR A PPP LOAN

In order to apply for the PPP, an applicant 
should take the following steps:

1. Contact its bank and ask if the bank is 
planning to offer loans under the PPP. If 
the answer is “no,” contact a nearby bank 
that is an SBA preferred lender.

2. Prepare the application 
form. The application 
form is here. 

3. Compile the appropriate 
documentation, including 
documentation that shows the following:

a. The number of full-time equivalent em-
ployees on payroll.

b. The dollar amounts of payroll costs, 
covered mortgage interest payments, 
covered rent payments and covered util-
ities for the eight-week period following 
the making of the loan.

As noted above, the act defines payroll 
costs broadly, to include wages, salaries, re-
tirement contributions, health care benefits, 
covered leave and the payment of state or lo-
cal tax assessed on the compensation of em-
ployees. 

Many banks appear to require written 
certification that applying for the PPP loan 
received board-level approval.

ALTERNATIVES

The CARES Act authorized the SBA 
to provide EIDL loans to small businesses 
as well as to private nonprofit organizations 
(of any size) and agricultural cooperatives. 
A loan advance in the form of an emergency 
grant may be issued to an eligible organiza-
tion that has applied for an EIDL. The emer-
gency grant may not be in excess of $10,000 
and is limited to $1,000 per employee per ap-
plicant. 

If the SBA denies the organization’s 
EIDL application, the emergency advance 
funds do not need to be repaid and may be 
used for payroll costs, increased material 
costs, rent or mortgage payments, or for re-
paying obligations that cannot be met due to 
revenue losses. 
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BY KATHRYN M. BARRY

The duties of a personal representative 
are to pay expenses, manage an estate and 
distribute assets to the heirs. As the statute 
states, a personal representative “shall take 
possession or control of the decedent’s prop-
erty … for purposes of administration.”1 
However, in our app-driven society, these 
traditional duties can face a technological 
barrier: digital assets. 

Digital assets are a 21st century invention 
and have grown rapidly as industries contin-
ue to promote the ease of paying bills through 
apps or online. As such, digital assets did not 
need to be considered in traditional estate 
plans. It is only within recent years that wills 
have started to include clauses covering digi-
tal assets. This means that lawyers advising 
personal representatives can face a unique 
problem. While wills are often updated to 
account for changes in circumstances, such 
as marriage, divorce or the birth of a child, 
wills do not keep pace with technological ad-
vances. As a will can be probated several de-

cades after its creation, many 
estates will be governed by 
wills that are silent on digital 
assets. 

When there is no clause 

in a will, the default rule controls. In 2017, the 
Supreme Judicial Court (SJC) outlined the de-
fault rule in Yahoo v. Ajemian.2 The SJC ruled 
that the Stored Communications Act did not 
prohibit release of a decedent’s email with 
the personal representative’s consent, How-
ever, an open question remains: Is an internet 
company required to comply with a personal 
representative’s request to release user infor-
mation? The SJC determined that this was an 
issue of fact for the Probate and Family Court 
to consider. As terms of a user agreement are 
the facts, a personal representative could have 
to fight a corporation for information. 

A simple solution would be to keep a list 
of passwords with the will. However, as pass-
words are frequently changed or forgotten, 
this list could be easily outdated by the time 
the estate is probated. The Revised Uniform 
Fiduciary Access to Digital Assets Act (RU-
FADAA) would solve the problem, giving 
personal representatives and other fiduciaries 
access to information by virtue of their roles. 
Massachusetts is one of only five states that 
has not enacted a version of the RUFADAA. 
This serves as a disadvantage to fiduciaries in 
trying to perform their duties effectively and 
internet providers in crafting a standard user 
agreement for users in multiple states. 

The Massachusetts version of the RU-
FADAA currently pending in the Legislature 
has gained support from various bar associa-
tions.3 However, the bill has been overshad-
owed by other issues in each of the three ses-
sions in which it has been introduced and has 
not gained much attention outside legal cir-
cles. Digital assets will become a larger part 
of personal representatives administration. 
The traditional estate plans that govern will 
fail to provide guidance on a contemporary 
invention. It is up to the Legislature to pro-
vide estates with a way to move forward. 
 

1. Mass. G.L., § 3-709.
2. Ajemian v. Yahoo Inc., 84 N.E.3d 766 (Mass. 2017).
3. Massachusetts Lawyers weekLy, Editorial (March 12, 2020).
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BY JORDANA ROUBICEK GREENMAN 
AND RICHARD VETSTEIN

The number of reported cases is ex-
ploding, and events are changing daily, even 
hourly. I (attorney Vetstein) first wrote about 
the coronavirus (COVID-19) global pandem-
ic on March 10. As of that writing (data as 
of March 9), there were 729 reported cases 
in the U.S., with 27 deaths. As of March 27, 
Johns Hopkins was reporting that the United 
States had surpassed China with more than 
86,000 confirmed cases and more than 1,300 
deaths. With the well-publicized testing de-
lays, the real number of cases is likely far 
higher. As of this date, over 976,000 cases 
have been reported nationwide and 205,000 
deaths. Unfortunately, Massachusetts has not 
been spared, with more than 53,400 reported 
cases, and 2,730 deaths. 

On Monday, March 23, Gov. Charlie 
Baker issued a stay-at-home advisory, essen-
tially closing down all “non-essential” busi-
nesses. Gov. Baker has now ordered the shut-
down of all schools until fall and day cares 
through June 29, closed down restaurants and 
bars, and banned gatherings of more than 25 
people. Last week, all trial courthouses were 
shut down for two full days. They have re-
opened, but not to the public and with very 
limited availability for hearing cases (other 
than true emergencies). 

Of course, the big problem for the rental 
housing industry is that the economy has gone 
into the tank. Experts predict that unemploy-
ment will rise to Great Depression levels. The 
stock market has lost some 30 percent of its 
value. When people have lost their jobs and 
lost their savings, they can’t pay the mortgage 
or the rent.

LEGISLATION FOR EVICTION 
MORATORIUM

In Boston, Mayor Marty Walsh has an-
nounced a voluntary eviction moratorium 
agreement with the city’s largest landlords, 
including Trinity Financial, Winn Residential 
and the Community Builders, which manage 
hundreds of apartments in Boston. On Bea-
con Hill, legislators have filed a bill calling 

for a statewide moratorium on evictions dur-
ing the pendency of the COVID-19 State of 
Emergency. At the federal level, the Depart-
ment of Housing and Urban Development 
(HUD) has suspended all evictions for Fed-
eral Housing Administration-insured single-
family residences. It’s unclear whether this 
also applies to HUD Section 8 rental subsidy 
participants. Lastly, Massachusetts Attorney 
General Maura Healey just im-plemented 
new regulations prohibiting consumer debt 
collection activities for a 90-day period. 
However, landlord-tenant payments are ex-
cluded from the regulation.

The problem with these legislative ef-
forts, of course, is that there needs to be a 
corresponding moratorium on the payment 
of mortgages, real estate taxes and property 
expenses for rental property owners. Other-
wise, small landlords will shoulder an enor-
mous amount of the financial burden during 
this crisis. “If renters don’t have money to 
pay rent, landlords don’t have money, either,” 
Doug Quattrochi, executive director of the 
group MassLandlords, told the Boston Globe 
recently. “That’s money that pays plumbers 
and electricians and mortgage bills. If they’re 
a senior on a fixed income, it might be how 
they buy food.”

Gov. Baker initially indicated in an early 
press conference that he was not at a point 
where he would impose such a moratorium. 
However, as of Monday, April 20, a moratori-
um on evictions in Massachusetts is in place. 
The Legislature has passed, and Gov. Baker 
has just signed into law, “An Act Providing 
For a Moratorium On Evictions and Fore-
closures During the COVID-19 Emergency” 
(House Bill 4647), a statewide moratorium 
on the vast majority of evictions in Massa-
chusetts during the COVID-19 emergency — 
and possibly well beyond. The new law will 
be in effect until 45 days after the COVID-19 
emergency is lifted by Gov. Baker, or four 
months, whichever is earliest. However, Gov. 
Baker is permitted to extend the law for 90-
day increments. This moratorium, which the 
authors feel is unconstitutional, will dispro-
portionately affect the small landlords.

The moratorium is likely to result in 
widespread “rent strikes” due to the fact that 
there is now no enforcement mechanism for 
landlords, and the moratorium results in ten-
ants being given no financial repercussions 
for not paying rent. While this may be a loss 
that larger corporate landlords can handle, 
small landlords are left to shoulder an unsus-
tainable financial burden.

HOUSING COURT COVID-19 RESPONSE

Practically speaking, there also exists a 
de facto moratorium on evictions because the 
statewide Housing Court has deferred hear-
ing eviction cases — initially through April 
21 and now through at least June 1. Under 
new standing orders, all housing courts are 
closed to the public through at least June 1 
and are hearing only emergency matters. All 
evictions (summary process) are impacted 
by the order and are currently on hold until 
at least June 1. A party may seek to advance 
their case upon a showing of “good cause,” 
but my feeling is that those will be quite rare. 
“Emergency matters” include the following 
circumstances: applications for injunctive 
relief; temporary restraining orders where a 
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complaint involves a lockout, condemnation, 
no heat, no water, and/or no utilities; conduct 
and/or conditions endangering the health, 
safety and welfare of residential occupants 
and others; stay of levy on an execution; or 
where access is required to address an emer-
gency (e.g., a burst water pipe, gas fumes, 
etc.).

We want to highlight the likely scenar-
io that once this crisis (hopefully) ends, the 
Housing Court will be swamped with cases 
in spring/summer 2020. On average, the Bos-
ton Housing Court itself receives hundreds of 
new eviction cases weekly. The COVID-19 
postponement is sure to result in a huge back-
log of eviction cases for many months to come 
and even more crowding in the courthouses.

Legal Guidance: Advice to landlords 
dealing with tenants who cannot pay rent — 
You have to take a wait-and-see approach. 
Legally, you are not allowed to issue a 14-day 
notice to quit for nonpayment of rent, and you 
cannot file an eviction complaint in the Hous-
ing Court. It may have been a good idea to 
have an attorney send out a notice to quit to 
get the process started a week ago, but that 
is no longer an option. Speak to your tenants 
in an effort to come to an agreement on rent 
payments.
STAY-AT-HOME ORDER: IMPACT ON 
RENTAL AGENT ACTIVITIES

Gov. Baker’s stay-at-home guidance/or-
der appears to apply to real estate and rental 
agent activities. They are not specifically 

mentioned as one of the enumerated “es-
sential” businesses, and their activities do 
involve much interpersonal contact in the or-
dinary course of business. Mayor Walsh has 
issued a formal letter advising rental agents 
not to hold showings of occupied rental units. 
He also issued guidance that any prospective 
tenants who are sick should not be allowed to 
view a unit in person, and he added that open 
houses should not be used to market proper-
ties that are for rent or for sale. Anecdotally, 
we’re hearing that some (but not all) rental 
agencies are shutting down operations and 
many are simply working remotely.

Legal Guidance: Showing rental prop-
erties in person is a violation of the stay-at-
home order and incongruent with the public 
health policy behind it. Rental agents should 
instead use virtual showing technology, such 
as FaceTime and Zoom, to replicate in-per-
son showings. Moreover, holding in-person 
showings could lead to someone getting in-
fected with COVID-19, then a big lawsuit 
against the rental agent. We don’t want to see 
that either.
MOVE-IN DELAYS

Many tenants are scheduled to move 
in the coming months and, while moving 
companies have been deemed “essential” 
under the stay-at-home order, many people 
may feel safer staying in place than moving 
to an unknown location. Landlords and ten-
ants should be encouraged to work together 
in the event of delays. The moratorium will 
cause delays for those planning to move into 
apartments occupied by tenants who refuse to 

move out and whose leases 
are protected under the mor-
atorium.

We (attorneys Green-
man and Vetstein) created 
a COVID-19 Lease Rider 
addressing the issue of move-in delays dur-
ing this crisis. While it may be tempting for 
a landlord to keep a prepaid first month’s rent, 
last month’s rent and security deposit in the 
event that a tenant either cannot move or feels 
unsafe doing so, this may open landlords up 
to liability, and legal claims are sure to ensue. 
We encourage the parties to work together 
and be flexible. 

For current occupancies, landlords 
should remind their tenants to keep the apart-
ments clean and sanitary. Most importantly, 
during tenant turnovers, landlords should 
hire a sanitization company (e.g., Service 
Master) to clean and disinfect units prior to a 
new occupancy.

CONCLUSION

Our collective appreciation goes out 
to the many health care and public service 
employees working to help combat this epi-
demic. Massachusetts’s official COVID-19 
website contains the most up-to-date infor-
mation. The authors of this article are also 
available to consult regarding your current 
or pending landlord-tenant needs. Attorney 
Jordana Roubicek Greenman can be reached 
at jordana@jrglegal.com, and attorney Rich-
ard Vetstein can be reached at rvetstein@vet-
steinlawgroup.com. 
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FOUR TIPS FOR WORKING WITH COLLEAGUES AND CLIENTS VIRTUALLY

BY SUSAN LETTERMAN WHITE, JD, MS

Most of us are working remotely. Virtual 
meetings, the current way to communicate 
and work together, come with obstacles that 
are absent in face-to-face meetings. This arti-
cle lists the top four tips to improve the effec-
tiveness and efficiency of working virtually.

As Keith Ferrazzi writes in Harvard 
Business Review, “people consider virtual 
communication less productive than face-to-
face interaction.” It’s common for people to 
“feel[] confused and overwhelmed by col-
laboration technology.” In one study, 82% 
of virtual teams fell short of their goals and 
33% rated themselves as largely unsuccess-
ful, and, in another, 66% failed to satisfy the 
clients’ requirements.

Using collaborative technology for meet-
ings — tools such as Zoom, GoToMeeting, 
FaceTime, Skype or Webex Video Confer-
encing — comes with challenges. Expect 
some people to have a sharp learning curve, 
feel their personal space is intruded, and ex-
perience internet connection problems and 
resistance to using new products. It is more 
difficult for people to have informal conver-
sations about each other’s lives and how they 
are feeling, which often happen naturally 
before and after in-person meetings. Distrac-
tions are more likely. It’s more difficult to see 
facial expressions, look eye-to-eye and read 
body language. Body language below the 
neck is often not visible. There are no natural 
cues as to whose turn it is to speak.

TIP ONE: ENVISION AND PLAN 
MEETINGS

Planning and leading virtual meetings 
ensures efficiency and helps create an atmo-
sphere where people feel as though time was 
well spent. Plan in advance so that valuable 
discussions happen, important decisions are 
made, and people leave knowing what they 
will be expected to do. Identify the purpose, 
expected outcomes and agenda. If a particu-
lar discussion or decision turns on whether 
participants have reviewed and analyzed in-
formation, distribute the information well 
in advance of the meeting with a note to re-
view and analyze before the meeting. If in-
formation is not needed for discussion at the 
meeting, do not put it on the agenda. Do not 
distribute it at the meeting. Make it available 
through email.

TIP TWO: USE A DRIVING AGENDA

A driving agenda is a detailed agenda, 
distributed with sufficient notice of the meet-
ing, that drives discussions forward in a fo-
cused, effective and efficient matter. A de-
tailed agenda lists expected discussion topics 
and the relevant information to be digested in 
advance, decisions to be made, and expected 
outcomes related to the purpose of your meet-
ing. This enables people to prepare for the 
meeting and propose changes or additions to 
your agenda. Include start and stop times for 
the meeting, time allotments for each agenda 
item, and discussion and decision outcomes 
expected. Add information to connect virtu-
ally by phone and computer.

TIP THREE: SET THE TONE

Successful virtual meetings depend on 
the ability of attendees to concentrate and 
participate. Emotions, physical health, and 
any thoughts taking up real estate in a per-
son’s brain are competing forces that may 
inadvertently block concentration and partic-
ipation. Giving people an opportunity to ac-
knowledge and share this information at the 
beginning of a meeting reduces these prob-
lems. For example, clients are anxious about 
their legal problems. Asking them to use col-
laboration technology without first defusing 
anxiety concerns adds another layer of stress 
and undermines efficient and effective com-
munication.

Meeting norms for groups are agree-
ments on behaviors that: (1) set the tone; (2) 
generate all data relevant to discussion; (3) 
encourage robust, data-based discussions that 
lead to decisions; and (4) generate decisions 
that the people assigned to the project are 
willing and able to implement. Norms bring 
efficiency and effectiveness into discussions 
and decisions, while also building trust and 
cohesion. 

To figure out the norms needed, consider 
and discuss these questions with your group 
during the first virtual meeting:

• What do we need to agree to do so every-
one gives their full attention?

• How can we encourage people to offer 
constructive criticism or new ideas without 
risking disapproval or rejection?

• How can we disagree and still make deci-
sions that are implementable?

Michael D. Watkins, in a Harvard Busi-
ness Review article, suggests a written agree-
ment that people will limit background noise 
and side conversations, talk clearly and at a 
reasonable pace, listen attentively and not 
dominate the conversation during virtual 
meetings. He also suggests reaching agree-
ment on when to reply via email versus pick-
ing up the phone or taking the time to create 
and share a document.

Using people's names in a virtual meet-
ing improves attentiveness and signals you 
were paying attention to their contributions.

These articles contain additional virtual 
meeting tips: Etiquette Tips: How to Partici-
pate in an Online Meeting, Teleconferencing 
Tips: Are You Ready for Your Closeup?, What 
It Takes to Run a Great Virtual Meeting, How 
to Get People to Actually Participate in Vir-
tual Meetings, and Working and Meeting in 
the Age of Social Distancing.

TIP FOUR: IDENTIFY OUTCOMES

What do you want people to do after the 
meeting? Coordination of goals, roles and re-
sponsibilities, tasks, and processes should be 
clear before the end of the meeting. Who is 
expected to do what, by when and how? With 
virtual meetings, confusion, missed tasks and 
deadlines, redundancies, and poor quality of 
outcomes are more likely without clarifica-
tion. Consider using software like Trello to 
organize your team for effectiveness and ef-
ficiency.

Exchanging documents, obtaining elec-
tronic signatures and protecting confiden-
tial and personal information are part of any 
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BY ANNA LEVINE

Lawyer well-being is all the rage — and 
rightly so. Legal professionals experience de-
pression, anxiety, and alcohol and substance 
use disorders at above-average rates.1 The 
Massachusetts Supreme Judicial Court (SJC) 
recently convened a Standing Committee on 
Lawyer Well-Being, following the July 2019 
recommendations by its Steering Commit-
tee of the same name. Similar committees 
and task forces dedicated to exploring law-
yer well-being are popping up throughout the 
country. 

With interest in lawyer well-being ex-
panding, a growing number of law schools 
and legal employers have in the last year 
pledged to reduce stressors on attorneys, 
judges and law students. Amid such pledges, 
one might wonder how these expressions of 
commitment might manifest as actual im-
provements to attorneys’ subjective sense of 
well-being.

Lawyer well-being is all the rage — at 
least it seemed to be until the middle of 
March. 

And then the whole world changed . . .
Now, with all attention focused on stop-

ping the spread of COVID-19 and almost ev-
eryone working on some form of modified 
work arrangement, all the concerns that were 
so pressing a mere month ago seem almost 
surreal.

Everyone, from lawyer to bricklayer, 
feels anxiety and uncertainty in the face of 
unprecedented measures, both voluntary and 
externally imposed, to restrict our movement 
and social interaction. One of our Lawyers 
Concerned for Lawyers (LCL) clinicians, 
Dr. Jeffrey Fortgang, recently published 
an excellent article on the topic of anxiety 
in the COVID-19 era: https://www.lclma.
org/2020/03/13/covid-19-anxiety-news-in-
the-massachusetts-legal-profession/

When I first committed to writing this 
article several months ago, I had originally 
intended to write about how to really priori-
tize lawyer well-being. Well-being is, after 
all, an expansive topic and, while institutions 
and individuals may be paying more atten-
tion to it as a priority for the legal profession, 
the effects of organizational commitments 

may not always trickle down 
to the active attorney on the 
front lines of legal practice. 
It’s all well and good for a 
legal employer to emphasize 

the need for work-life balance and encour-
age its attorneys to take more vacation days, 
but if they do not also decrease billable hours 
expectations, these institutional reprioritiza-
tions might not translate into better results for 
staff. Similarly, legal aid attorneys and pub-
lic defenders may now better understand the 
need for boundaries or their vulnerability to 
vicarious trauma as a result of renewed inter-
est in lawyer well-being, but that heightened 
awareness of susceptibility to certain stress-
ors might not be enough to improve their 
work conditions and alleviate related stress. 

I was going to encourage folks to take 
some simple initial steps, such as committing 
to going to bed an hour earlier every night, 
adding a few more vegetables to their diets, 
finding ways to integrate regular exercise into 
a busy daily routine, practicing mindfulness 
and self-forgiveness, and the like. I had a list 
of 10 simple steps to improving your sense of 
well-being. Now I find myself pondering how 
COVID-19 provides an opportunity to reflect 
and consider changes that have the potential 
to permanently alter the landscape of lawyer 
well-being. 

It’s unclear how long the COVID-19 
state of emergency will last, but, inevitably, 
this crisis will come to an end as more people 
become infected and recover from the virus, 
vaccines are developed and immunity spreads 
— but our lives will be forever changed and 
there are many lessons we can learn from this 
experience, some of which could have lasting 
impacts on improving lawyer well-being.

Here are just a few of these:

1. We can change: For a good number of 
lawyers, working late hours at the office 
is synonymous with productivity and pro-
fessional success. Through the recent cri-
sis, many of us have learned that we can 
change our habits. We can work remotely; 
we can modify the pace of our work and 
we can adjust to changing circumstances 
that may even, heaven forbid, require us to 
relax.

2. We don’t need to wear a suit every day 
in order to do our jobs well: While suit-
ing up and showing up in the metaphori-
cal sense is essential to competence in any 
profession, a large percentage of legal work 
can be accomplished in our bunny slippers 
— perhaps a much larger percentage than 
we might ever have imagined.

3. Routine matters do not require in-per-
son contact: As any busy litigator can 

attest, too often lawyers find themselves 
in court, sometimes for many hours, to 
handle matters that should only take a few 
minutes. My spouse and I collectively have 
well over 30 years of experience practicing 
in the criminal courts. Our experience is 
that most pretrial conferences in the state 
criminal courts boil down to setting a 
new date for further proceedings. The last 
month has proven that the courts can ac-
commodate new date requests without in-
person appearances, but until COVID-19 
came along, in-person appearances for 
such routine matters were the norm and re-
quired an attorney to essentially set aside a 
full day for court. I had similar experienc-
es in the probate and family courts; many 
of my appearances there ended in the set-
ting of a new date, as I knew they would at 
the outset of my workday. 

4. Basic technological literacy is necessary 
and possible: We are now in the third de-
cade of the 21st century. While the “I can-
not use computers” justification for certain 
styles of work has become less ubiquitous, 
I still frequently encounter the plea that a 
given person has a technology allergy and, 
therefore, certain means of remote com-
munications should be eschewed. 

 Anyone with access to a computer and web 
browser can access a remote conference, 
often with just a click of the mouse. Not 

ANNA LEVINE is a 
Massachusetts attorney and 
Certified Peer Specialist. 
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director of Lawyers 
Concerned for Lawyers Inc. 
(LCL) since 2016. The mission 
of LCL is to promote well-being and resilience in the 
legal community, improve lives, nurture competence 
and elevate the standing of the legal profession. To 
fulfill this mission, LCL provides free and confidential 
mental health resources, addiction recovery support 
and practice management services to the Massachusetts 
legal community. Levine wants Massachusetts attorneys 
to know that LCL is open for business during the 
COVID-19 crisis. LCL runs multiple support groups, and 
LCL clinicians and law practice advisors are available 
for one-on-one consultations. All of these groups and 
services are currently accessible via remote technology. 
Levine can be reached here.
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only is basic technological literacy rela-
tively easy to acquire (for educated profes-
sionals) and a good idea, it is a requirement 
of our profession. Rule 1.1 of the Massa-
chusetts Rules of Professional Conduct re-
quires Massachusetts attorneys to provide 
“competent representation.” It states that 
“competent representation requires the 
legal knowledge, skill, thoroughness, and 
preparation reasonably necessary for the 
representation.” Comment 8 to this rule 
further explicitly states that “[t]o maintain 
the requisite knowledge and skill, a lawyer 
should keep abreast of changes in the law 
and its practice, including the benefits 
and risks associated with relevant tech-
nology, . . .” (emphasis added).

 Over the last week, as we have moved most 
of our LCL support groups online, I have 
met people in their late 70s using remote 
conferencing technology for the first time; 
they seem universally delighted to dis-

cover how easy it is. People who may not 
even be comfortable using a smart phone 
are quickly adapting to using Zoom or Go-
ToMeeting or similar platforms on their 
personal computers. There is no perfect 
substitute for in-person meetings, but if we 
cannot have them, technology is available 
to offer close approximations. 

5. Gratitude and mindfulness practices 
are great for elevating a person’s sense 
of well-being: Staying at home all day is 
an adjustment; it can be difficult, particu-
larly for parents of small children. Work-
ing from home is extremely problematic 
without day care. For some, however, a 
little forced isolation is a great opportu-
nity to reflect on our many gifts and prac-
tice gratitude. While there are challenges 
to overcome, some insurmountable, I am 
hearing from many that this experience 
has made them aware of and truly grateful 
for the abundance and blessings they have 
in their lives.

For many professionals, including attor-

neys, social distancing poli-
cies have had devastating fi-
nancial impacts. The current 
situation is suboptimal at 
best and for many it is cata-
strophic; my intent is not to 
minimize or claim that this is all a blessing in 
disguise. But, when this period of crisis ends 
and we transition back to normal, I am hope-
ful that it will be a new and improved normal. 
The changes that these unprecedented soci-
etal shifts have wrought on our personal and 
professional lives are not all negative, and I 
sincerely hope that the lessons we continue 
to learn over the next few weeks or months 
will forever change our lives and institutions 
in ways that will permanently improve the 
overall well-being of our profession. 
 

1. Krill, Patrick R., JD, LLM, Johnson, Ryan MA and Albert, 
Linda MSSW, “The Prevalence of Substance Use and Other 
Mental Health Concerns Among American Attorneys”; 
JournaL of addiction Medicine, Feb. 2016, Vol. 10, Issue 1, p. 
46–52

attorney-client representation. Law 
practice technology makes this possi-
ble and easier. If you are meeting with 
a client, you may need to send forms or 
obtain electronic signatures. Look at 
these options for sending forms to cli-
ents: Microsoft Forms, TypeForm and 
Google Forms; and these for electronic 
signatures: DocuSign, HelloSign and 
Adobe Fill & Sign. 

Cloud-based law practice man-
agement software makes exchanging 
documents with clients easy. Select a 
product with a client portal where con-
fidential and personal information can 
be exchanged safely and securely with 
end-to-end encryption. Popular prod-
ucts are Clio, Rocket Matter, MyCase 
and ZolaSuite.

Use these four essential tips for 
working virtually as a checklist for 
your next virtual meeting. 

WORKING VIRTUALLY 
CONTINUED FROM PAGE 13
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