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the aLiMony RefoRM act
By Elizabeth G. Crowley and Tiffany M. Bentley

i. intRoduction

Debated in various formats for more than a decade, enacted in 
2011, and effective on March 1, 2012, the Alimony Reform Act 
brought long-awaited guidelines and predictability to a statutory 
regime which, prior to that time, left alimony determinations to the 
wide discretion of Probate and Family Court judges.1 Of course, as 
with any legislative overhaul, the new statute left several crucial is-
sues subject to multiple arguments and varied interpretations. Many 
of these issues received appellate attention during the first six years 
of the statute’s application. Others remain unanswered and still ac-
tively debated.

This article will discuss the background and history of alimony 
in Massachusetts, as well as the alimony reform movement that ul-
timately resulted in the enactment of the Alimony Reform Act. It 
will examine the provisions of the Act in detail, and then summarize 
the Act’s application to existing judgments, as well as new divorce 
actions, through examination of appellate case law. Finally, this ar-
ticle will describe current issues that remain open, with the goal of 
providing a comprehensive review of how the Alimony Reform Act 
began and has evolved, and where it is headed from here, includ-
ing any impact as a result of the newly effective federal Tax Cuts 
and Jobs Act, which rendered alimony non-deductible to the payor 
spouse for divorces finalized on or after Jan. 1, 2019.2 

ii. BackgRound 

A. Alimony Awards Prior to the Alimony Reform Act

Prior to March 1, 2012, the Probate and Family Court decided 
alimony together with property division under General Laws (G.L.) 
c. 208, § 34, which, at that time, provided:

In determining the amount of alimony, if any, to be 
paid, or in fixing the nature and value of the property, 
if any, to be so assigned, the court, after hearing the 
witnesses, if any, of each party, shall consider the length 
of the marriage, the conduct of the parties during the 

1. Mass. Gen. Laws c. 208, §§ 48-55, referred to herein as the “Alimony 
Reform Act” or the “Act.”
2. 131 Stat. 2054.
3. Mass. Gen. Laws c. 208, § 34 (2011). Section 34 continues to govern the 

marriage, the age, health, station, occupation, amount 
and sources of income, vocational skills, employability, 
estate, liabilities and needs of each of the parties, and 
the opportunity of each for future acquisition of capital 
assets and income…. The court may also consider the 
contribution of each of the parties in the acquisition, 
preservation, or appreciation in value of their respec-
tive estates and the contribution of each of the parties 
as a homemaker to the family unit.3 

court’s decisions with respect to equitable distribution of the marital estate. In 
addition to the factors included in the prior version of the statute, quoted herein, 
the court now also shall consider “the amount and duration of alimony, if any, 
awarded under sections 48 to 55, inclusive” when entering property division 
awards. Mass. Gen. Laws c. 208, § 34 (2019).
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Alimony awards were dependent on the circumstances of each 
case, in consideration of the various enumerated factors, with con-
siderable discretion in the trial court to order or not order alimony 
in addition to property division.4 Section 34 did not include any 
guidelines through which to determine whether or not alimony was 
warranted, nor did it illustrate a method by which to calculate an 
appropriate alimony award, nor did it include parameters for the 
duration of alimony.5 

While the Probate and Family Court held considerable discretion 
as to making findings of fact and entering alimony awards based on 
Section 34 factors, litigants and their counsel had no meaningful 
way to reliably predict, in any given case, what amount of alimony 
the court might reasonably award. The broad discretion afforded 
to judges, coupled with a lack of predictability, led to anomalous 
results, particularly with respect to the duration of alimony and — 
perhaps most notably, an issue most directly leading to the alimony 
reform movement  — the effect of the payor spouse’s retirement.

B. The Alimony Reform Movement

Prior to the Alimony Reform Act, the court lacked authority 
to impose durational limits on alimony. Massachusetts was one of 
the few jurisdictions without statutory limits on alimony, result-
ing in the imposition of “lifetime” alimony awards.6 Alimony, once 
awarded, would terminate only upon the death of either spouse, 
remarriage of the recipient, or if the payor brought a successful 
complaint for modification establishing that a material change in 
circumstance(s) since the entry of judgment warranted a reduction 
or termination of the alimony award.7 

In 2006, the Massachusetts Bar Association and the Boston Bar 
Association convened a joint Alimony Task Force “to stimulate ju-
dicial, academic and legislative discussion in order to foster con-
sistency and predictability in alimony awards.”8 Following several 
years of research, debate, and compromise, during which time the 
Supreme Judicial Court (SJC) issued its controversial Pierce deci-
sion, the Joint Task Force issued its report and recommendations, 

including the establishment of various categories or classifications of 
alimony awards, durational limits based on the length of the mar-
riage, income guidelines, and presumptive termination of alimony 
upon the payor spouse’s retirement.9 The Report of the Joint Task 
Force provided a crucial framework, ultimately codified with some 
legislative modifications, in the Alimony Reform Act of 2011.

C. The Pierce Decision

While members of the bar and the public alike had long been 
discussing the need for alimony reform, the SJC’s 2009 Pierce deci-
sion reignited the debate and proved instrumental in attracting the 
attention of the legislature and then-Governor Deval Patrick, and 
ultimately paved the way for the Alimony Reform Act.

Mr. and Mrs. Pierce were married for 32 years before divorcing 
in 1999.10 Through a judgment of divorce nisi, Mr. Pierce was obli-
gated to pay Mrs. Pierce alimony of $110,000 per year.11 Mr. Pierce, 
an attorney, voluntarily retired from partnership at his law firm, and 
assumed an of counsel position in March 2008.12 He then sought to 
modify his judgment of divorce alimony obligation; specifically, he 
sought to terminate alimony entirely due to his retirement.13 After 
the Probate and Family Court entered a judgment reducing, but 
not terminating, Mr. Pierce’s alimony obligation, the SJC on ap-
peal considered the question: “whether a former spouse’s voluntary 
retirement from employment at or beyond the customary age of 65 
should create a rebuttable presumption under the statutes governing 
the award of alimony . . . that any alimony obligation owed by the 
retiring spouse should be terminated.”14 

At the time of the divorce, Mr. Pierce was 57 years old, and Mrs. 
Pierce was 55.15 At the time of the modification proceedings, Mr. 
Pierce was 66 years old, and Mrs. Pierce was 64.16 From the time 
of divorce in 1999, through 2006, Mr. Pierce earned $500,000 to 
$570,000 per year; in 2007, the year immediately preceding his re-
tirement and request for modification, he earned $300,000.17 In his 
of counsel position, Mr. Pierce earned no regular salary, but he did 
retain medical and long-term care insurance benefits and could earn 

4. Gustin v. Gustin, 420 Mass. 854 (1995). 
5. Ross v. Ross, 50 Mass. App. Ct. 77 (2000).
6. See id. (finding that the trial court erred in ordering alimony would termi-
nate when the husband reached age 65, as the husband’s age was not sufficiently 
related to nor predictive of the husband’s ability to pay or the wife’s needs at that 
time). 
7. Parties were freely able to negotiate their own alimony and property divi-
sion terms, including a durational limit on alimony, and present those terms to 
the court in a separation agreement for approval and incorporation into a judg-
ment; however, if the parties were unable to agree, and the issue of alimony was 
presented to the court for determination, these rules would govern.
8. See “Report of the Joint MBA/BBA Alimony Task Force, Alimony or 

Spousal Support Guidelines Where There Are No Dependent Children,” Bos-
ton Bar Ass’n, available at http://www.bostonbar.org/prs/nr_0910/BBA_MBA_
Alimony_Task_Force_Alimony_Report.pdf.
9. Pierce v. Pierce, 455 Mass. 286, 287 (2009); see Section II(C), infra.
10. Pierce, 455 Mass. at 287. 
11. Id. 
12. Id. 
13. Id. 
14. Id. (internal citation omitted).
15. Pierce v. Pierce, 455 Mass. 286, 288 (2009).
16. Id.
17. Id. at 289. 
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compensation at the rate of $250 an hour.18 In addition, Mr. Pierce 
received Social Security benefits equal to $24,000 per year, as well 
as nominal dividend and interest income.19 He held assets worth in 
excess of $1,000,000, including retirement assets that could have 
provided annual income of at least $40,000 if he chose to access it.20 

At the time Mr. Pierce filed his complaint for modification, Mrs. 
Pierce was employed as a fundraiser for a nonprofit organization, 
earning $95,000 per year.21 By the time of the modification trial, 
she was unemployed, having resigned from her position when the 
organization restructured and sought to require her to cover a larger 
territory.22 Therefore, Mrs. Pierce’s only income at the time of the 
modification trial came from nominal dividends and interest.23 Her 
net assets were approximately $923,000.24 

In reviewing the trial court’s decision to reduce, but not termi-
nate, Mr. Pierce’s alimony obligation, the SJC recounted the statuto-
ry evolution of Massachusetts alimony law, including the “detailed 
inventory of factors” to be considered under G.L. c. 208, § 34.25 
The court noted that the same inventory of factors must apply in 
post-divorce actions for modification.26 While the trial court was 
required to review every enumerated factor when considering modi-
fication of an alimony award, the common law focused on the need 
of the recipient spouse to maintain the lifestyle enjoyed during the 
marriage, and the ability of the payor spouse to pay that amount.27 
In considering a party’s ability to pay, the trial court was not limited 
to the payor spouse’s actual earnings but rather could, in appropri-
ate circumstances, consider the payor’s earning capacity.28 Applying 
these standards to the facts of the Pierce case, the SJC held that the 
trial court had appropriately considered Mr. Pierce’s post-retirement 
earning capacity, rather than his actual earnings at age 66, to deter-
mine an appropriate reduction, and not termination, of his alimony 
obligation.29 The court ruled that:

18. Id.
19. Id. 
20. Id.
21. Pierce v. Pierce, 455 Mass. 286, 289 (2009).
22. Id. at 289-99. 
23. Id. at 290. 
24. Id.
25. Id. at 294-95. 
26. Id. at 295, citing Mass. Gen. Laws c. 208, § 37. 
27. Pierce v. Pierce, 455 Mass. 286, 296 (2009) (internal citations omitted); see 
also Greenberg v. Greenberg, 68 Mass. App. Ct. 344 (2007) (decided a few years 

prior to Pierce and holding that the former husband’s retirement did not warrant 
modification of his alimony obligation where he had an ongoing ability to pay 
through income generated from his retirement assets, and his former spouse had 
an ongoing need for alimony to maintain the marital standard of living).
28. Pierce, 455 Mass. at 297. 
29. Id. at 300-04.
30. Id. at 297-98 (emphasis added).
31. Id. at 299. 
32. Id. at 292, 299. 
33. Pierce v. Pierce, 455 Mass. 286, 299 (2009). 
34. Id. 

A support provider’s retirement from employment is 
a career change that, depending on the support pro-
vider’s age, health, and occupation, may constitute a 
voluntary, good faith career change that will justify 
a probate judge’s decision to rely on the support pro-
vider’s actual, rather than potential, income in decid-
ing whether (and by how much) to modify an alimony 
judgment. Yet, even in the context of a good faith retire-
ment, a judge must reach a fair balance of sacrifice be-
tween the parties, based on all the factors set forth in 
G.L. c. 208, § 34. This may mean that overriding or 
counterbalancing needs of the recipient spouse require the 
judge to consider the retiring party’s continued earning ca-
pacity (assuming the party remains in good health) in 
deciding the motion for modification, even if the practi-
cal consequence of considering continued earning capacity 
is to delay the support provider’s retirement or to require 
the provider to find part-time employment.30

The SJC held that the trial court was warranted in determining 
that Mrs. Pierce could not meet her reasonable needs without con-
tinued support from her ex-husband.31 The court was significantly 
influenced by the fact that Mr. Pierce had financial means to meet 
his own needs post-retirement, supporting not only himself but also 
his mother, without drawing down on his retirement funds; this 
was due, in part, to the continued employment of Mr. Pierce’s new 
spouse, who earned an annual salary of $125,000.32 In addition, 
Mr. Pierce was able, if he chose, to work on a part-time basis as of 
counsel, earning $250 per hour.33 On the other hand, at the time of 
trial, his ex-spouse was justifiably unemployed, without severance 
or unemployment benefits, and not yet eligible to collect full Social 
Security benefits.34 
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III. The AlImony RefoRm AcT 
The Alimony Reform Act came on the heels of the Pierce deci-

sion, as well as the Greenberg case similarly decided a few years prior. 
Massachusetts alimony law was ripe for reform and long-awaited 
clarity. Advocates on both sides of the issue engaged in lengthy de-
bate, weighing the pros and cons of a variety of proposed reforms. 
All the while, legislators worked to develop new alimony laws while 
taking account of a variety of competing interests and goals.

A.  Enactment and Overview

On Sept. 19, 2011, Governor Deval Patrick signed into law the 
Alimony Reform Act, which set forth the new limits on alimony, 
effective as of March 1, 2012.35 In doing so, Massachusetts’ long-
time alimony laws were overhauled, with lifetime alimony drasti-
cally limited and other changes implemented to reform what many 
viewed as largely antiquated alimony laws. Perhaps most notably, 
the Alimony Reform Act presumptively allows the majority of ali-
mony payors to stop paying alimony when they reach “full retire-
ment age,” which is defined within the Act as “the payor’s normal 
retirement age to be eligible to receive full retirement benefits un-
der the United States Old Age, Survivors, and Disability Insurance 
program” (the Social Security statute).36 The Act also establishes, in 
five-year graduated increments, durational limits on the payment of 
alimony for marriages of less than 20 years in duration.37 

B.  Highlights

Under the Alimony Reform Act, there are now four separate 
types of alimony: general term, rehabilitative, reimbursement, and 
transitional. A threshold factor in determining the type and dura-
tion of an alimony award is the length of the marriage at issue, de-
fined as:

the number of months from the date of legal marriage 
to the date of service of a complaint or petition for di-
vorce or separate support duly filed in a court of the 
commonwealth or another court with jurisdiction to 
terminate the marriage; provided, however, that the 
court may increase the length of the marriage if there 
is evidence that the parties’ economic marital partner-
ship began during their cohabitation period prior to 
the marriage.38 

1. General Term Alimony

General term alimony is “the periodic payment of support to a 
recipient spouse who is economically dependent.”39 For marriages of 
five years duration or less that end in divorce, general term alimony 
shall continue for no longer than 50 percent of the length of the 
marriage, as measured in months.40 For marriages of more than five 
years, but fewer than 10 years, general term alimony shall continue 
for no longer than 60 percent of the length of the marriage.41 For 
marriages of more than 10 years, but fewer than 15 years, general 
term alimony shall continue for no longer than 70 percent of the 
length of the marriage.42 For marriages of more than 15 years, but 
fewer than 20 years, general term alimony shall continue for no lon-
ger than 80 percent of the length of the marriage.43 For marriages of 
20 years and greater, the court retains discretion to order alimony of 
indefinite duration.44 

General term alimony shall be suspended, reduced, or termi-
nated upon the recipient spouse’s cohabitation, defined as maintain-
ing a common household continuously for a period of at least three 
months.45 General term alimony shall terminate upon the payor 
spouse reaching full retirement age.46 As before, general term ali-
mony still terminates upon the recipient’s remarriage or the death of 
either spouse.47 While there are some exceptions to the presumptive 
limits on general term alimony, the court must enter written find-
ings to support any such deviation.48 

2. Rehabilitative Alimony

Rehabilitative alimony is “the periodic payment of support to a 
recipient spouse who is expected to become economically self-suffi-
cient by a predicted time.”49 As with general term alimony, rehabili-
tative alimony shall terminate upon the remarriage of the recipient 
spouse or the death of either party.50 It shall also terminate upon 
the occurrence of a specific defined event in the future, “such as, 
without limitation, reemployment; completion of job training; or 
receipt of a sum due from the payor spouse under a judgment.”51 
Rehabilitative alimony presumptively is not to exceed five years, al-
though there are some exceptions and cases where deviation may be 
allowed.52 

35. Mass. Gen. Laws c. 208, §§ 48-55.
36. Mass. Gen. Laws c. 208, §§ 48, 49. 
37. Mass. Gen. Laws c. 208, § 49.
38. Mass. Gen. Laws c. 208, § 48.
39. Id. 
40. Mass. Gen. Laws c. 208, § 49. 
41. Id.
42. Id.
43. Id.

44. Id.
45. Id.
46. Mass. Gen. Laws c. 208, § 49. 
47. Id.
48. Id.
49. Mass. Gen. Laws c. 208, § 48. 
50. Mass. Gen. Laws c. 208, § 50.
51. Mass. Gen. Laws c. 208, §§ 48, 50. 
52. Id.
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3. Reimbursement and Transitional Alimony

There are two forms of alimony — reimbursement and transi-
tional — available only after a short-term marriage, where the par-
ties are divorcing after marriages of five years or fewer in duration.

Reimbursement alimony is “the periodic or one-time payment 
of support to a recipient spouse … to compensate the recipient 
spouse for economic or non-economic contribution to the financial 
resources of the payor spouse, such as enabling the payor spouse to 
complete an education or job training.”53 Reimbursement alimony 
shall terminate upon the death of the recipient or on a date certain.54 
Once entered, reimbursement alimony is not modifiable.55 Reim-
bursement alimony is exempt from the income guidelines applicable 
to the other forms of alimony.56 

Transitional alimony is “the periodic or one-time payment of 
support to a recipient spouse … to transition the recipient spouse 
to an adjusted lifestyle or location as a result of the divorce.”57 Tran-
sitional alimony shall terminate upon the death of the recipient or 
on a date certain not longer than three years from the date of the 
parties’ divorce.58 Like reimbursement alimony, once entered, tran-
sitional alimony is not modifiable.59 

4. General Provisions

For general term, rehabilitative, reimbursement, and transitional 
alimony, the court may order the payor to provide reasonable secu-
rity (e.g., life insurance) for payment of sums due to the recipient in 
the event of the payor’s death during the alimony term.60 Except for 
reimbursement alimony or circumstances that may warrant devia-
tion for other forms of alimony, the amount of alimony should not 
exceed the recipient’s need or 30 percent to 35 percent of the differ-
ence between the parties’ respective gross incomes.61 The definition 
of “gross income” for alimony purposes is as provided in the Massa-
chusetts Child Support Guidelines, except that the Alimony Reform 
Act excludes passive income derived from assets equitably divided 
between the parties in a divorce, and up to $250,000 in combined 
family gross income where child support is involved which the court 
has already considered in setting a child support order.62 In the event 
the payor remarries, the income and assets of the payor’s spouse shall 
not be considered in a modification action for alimony.63 

5. Application to Pre-Act and Post-Act Judgments

The legislation establishing the Alimony Reform Act explicitly 
provides that Section 49 of the Act (“termination, suspension or 
modification of general term alimony”) shall apply “prospectively,” 
such that alimony judgments entered prior to the Act’s effective date 
shall remain unchanged until and unless formally modified by the 
Probate and Family Court as otherwise provided in the Act.64 The 
enactment of the Alimony Reform Act, in and of itself, is not to 
be deemed a material change in circumstances warranting modifi-
cation of pre-existing alimony judgments; however, existing judg-
ments that exceed the durational limits under Section 49 may be 
modified through appropriate court proceedings.65 Under no cir-
cumstances will the Alimony Reform Act have any impact on an 
existing alimony judgment wherein the parties expressly agreed 
that the alimony obligation would be non-modifiable or survive the 
judgment of divorce.66 

iv. appLication to post-enactMent divoRce MatteRs 
Effective as of March 1, 2012, the Probate and Family Court 

commenced deciding new alimony claims pursuant to the Alimony 
Reform Act. With the legislation leaving much room for discretion 
and differing interpretations, the appellate courts have been called 
upon to clarify many provisions of the Act, including the focus on 
the recipient spouse’s need, the computation of durational limits, 
and the parameters of the newly available rehabilitative alimony.

A.  Amount of Alimony; Focus on Recipient Spouse’s 
“Need”

Both the Appeals Court and the SJC have analyzed the Act’s di-
rection that the amount of alimony should not exceed the recipient’s 
need or 30 percent to 35 percent of the difference between the par-
ties’ respective gross incomes, in both cases emphasizing a focus on 
the recipient spouse’s need and consideration of the payor spouse’s 
ability to pay.

First, in Hassey v. Hassey, the Appeals Court considered and 
rejected an alimony award where the trial court ordered that the 
husband, a dentist, pay base alimony in the amount of $8,500 per 
month and “additional alimony equal to 30 percent of his gross in-
come in excess of $250,000, from all sources ... payable quarterly.”67 

53. Mass. Gen. Laws c. 208, § 48. 
54. Mass. Gen. Laws c. 208, § 51.
55. Id.
56. Id.
57. Mass. Gen. Laws c. 208, § 48. 
58. Mass. Gen. Laws c. 208, § 52. 
59. Id.
60. Mass. Gen. Laws c. 208, § 55. 

61. Mass. Gen. Laws c. 208, § 53. 
62. Id.
63. Mass. Gen. Laws c. 208, § 54. 
64. 2011 Mass. Legis. Serv. c. 124 (H.B. 3617). 
65. Id.
66. Id.
67. Hassey v. Hassey, 85 Mass. App. Ct. 518, 521 (2014).
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As an initial matter, the Appeals Court pointed out that, despite the 
new guidelines provided in the Act, the “central issue” relative to 
alimony awards remains unchanged; i.e., “the dependent spouse’s 
need for support and maintenance in relationship to the respective 
financial circumstances of the parties.”68 

Analyzing the base alimony award, the court noted that with the 
husband’s income at $250,000 per year and the wife’s income at $0, 
an award of $8,500 per month would represent nearly 41 percent 
of the net difference between the spouses’ respective gross incomes, 
exceeding the presumptive statutory limitation of 30 percent to 35 
percent.69 Without specific findings that the wife needed this level 
of alimony to maintain the lifestyle she had enjoyed during the mar-
riage, and that the husband had an ability to pay a percentage of his 
income higher than the presumptive maximum, the award of base 
alimony was not in compliance with G.L. c. 208, § 53(b).70 

As for the so-called “self-modifying” portion of the alimony or-
der (i.e., the “additional alimony” equal to 30 percent of the hus-
band’s gross income in excess of $250,000), the court ruled that 
this provision ran afoul of the Act for three reasons.71 First, the per-
centage-based portion of the alimony award appeared intended to 
allow the wife to share in future upward earnings of the husband’s 
dental practice without limitation, contrary to the Act’s directive 
that the parties’ respective needs and incomes must be determined 
at the time the order is issued.72 Second, the percentage-based award 
would result in automatic future modifications of the amount of 
alimony paid by the husband to the wife without calling upon ei-
ther party to show a material change in circumstance from the time 
of the initial judgment and without findings of fact regarding the 
wife’s need and the husband’s ability to pay.73 Finally, the court held 
that the judgment was inequitable because it required the husband 
to disclose quarterly income to the wife on an ongoing basis, with-
out a reciprocal obligation regarding the wife’s future income.74 
The court, therefore, vacated the trial court alimony order in its 
entirety.75 

Subsequently, in Young v. Young, the SJC reviewed a percentage-
based alimony award, and similarly concluded that such an award 
was not permissible under the circumstances of the case before the 
court, primarily because it was not founded in the recipient spouse’s 
need as based on the standard of living at the time of separation.76 
There, the husband worked as a financial executive, with a seven-
figure compensation consisting of multiple complex and varied 

components.77 Rather than setting a fixed amount of alimony, the 
Probate and Family Court judge awarded to the wife alimony based 
on 33 percent of the husband’s annual gross income, reasoning that 
the parties’ standard of living had historically followed an “upward 
trajectory” as the husband’s income increased over time, and that 
each party’s income and standard of living should continue on that 
trajectory post-divorce.78 The Probate and Family Court judge did 
not make a finding regarding the wife’s actual expenses or needs but 
noted that certain expenses as reported on her financial statement 
were “overstated” and “not an accurate reflection of her needs.”79 

The SJC, in reviewing that decision, held that the Probate and 
Family Court judge erred in measuring and providing for the wife’s 
need and lifestyle based on an “upward trajectory,” reiterating that 
instead alimony must be determined based on the recipient spouse’s 
need as defined based on the lifestyle enjoyed at the time of separa-
tion:

Here, given the husband’s substantial ability to pay, 
the determination of alimony rested solely on the wife’s 
needs, that is, the amount necessary to allow her to 
maintain the lifestyle she enjoyed prior to the termina-
tion of the marriage. Where, as here, the husband’s in-
come grew considerably over the years and the marital 
lifestyle grew with it, the wife’s need for alimony reflects 
the need to enjoy the more expensive lifestyle she had 
grown accustomed to before the marriage ended. The 
judge here appropriately recognized that “the parties’ 
needs expanded in accordance with the increasingly 
available income” during the marriage, but the judge 
erred in determining that the wife’s need for support is 
to continue to expand after the divorce commensurate 
with the anticipated “upward trajectory” of the hus-
band’s income. “[T]he award must reflect the parties’ 
marital lifestyle,” not the marital lifestyle the parties 
might have enjoyed had they stayed together.80  

Separately and conversely to the holding in Young, the court has 
also noted that where spouses historically have “spent beyond their 
means” during the marriage, it would be inappropriate to measure 
“need” based on maintaining the lifestyle enjoyed during the mar-
riage.81 Instead, in such circumstances, the focus must be on the 
parties’ respective incomes and the payor spouse’s ability to pay.82 

68. Id. at 524-25 (internal quotation omitted).
69. Id. at 526. 
70. Id.
71. Id. at 526-29. 
72. Id. at 526-27. 
73. Hassey v. Hassey, 85 Mass. App. Ct. 518, 527-28 (2014); see Mass. Gen. 
Laws c. 208, § 49(e).
74. Hassey, 85 Mass. App. Ct. at 528.

75. Id. at 529.
76. Young v. Young, 478 Mass. 1, 2-3 (2017).
77. Id. at 3.
78. Id. at 5.
79. Id. at 4.
80. Id. at 7 (internal citations omitted).
81. See Zaleski v. Zaleski, 469 Mass. 230, 243 (2014). 
82. Id.
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B.  Durational Limits

The durational limits on general term alimony have received ap-
pellate court attention, bringing some necessary clarifications to 
the appropriate computation of those limits. The SJC was presented 
with an unusual set of facts in Duff-Kareores v. Kareores, where the 
marriage being terminated had lasted only six months, but it had 
been preceded by nearly 18 years during which the parties first were 
married to each other for eight years, then divorced and separated 
for four years, and then cohabitated as a family for five and a half 
years before ultimately remarrying each other.83 The court, there-
fore, considered the statutory language in G.L. c. 208, § 48, per-
mitting the trial court to increase the length of the marriage for 
alimony purposes “if there is evidence that the parties’ economic 
marital partnership began during their cohabitation period prior to 
the marriage.”84 

Interpreting the statute as a whole, the court in Duff-Kareores 
concluded that the terms cohabitation, economic marital partner-
ship, and common household, each as utilized in the Act, were in-
tended “to describe a relationship that, if established, would affect a 
court order for alimony….”85 “What each of these provisions has in 
common is a definition of a relationship that resembles, but is not 
equivalent to, a legal marriage.”86 In the circumstances presented, 
the court concluded that the period of pre-marital cohabitation prior 
to the parties’ second marriage did qualify as an “economic marital 
partnership,” based on testimony that the parties presented them-
selves as an intact family during that time, gave each other rings to 
wear, participated in activities with their children both within and 
outside of the home, and vacationed together.87 During that time, 
the husband continued to pay alimony as had been awarded during 
the first divorce, and the wife utilized those funds to pay expenses 
of the combined household.88 The court further concluded that, in 
addition to including the period of cohabitation prior to the second 
marriage, it was appropriate to consider the length of the first mar-
riage in computing the overall length of the parties’ marriage for ali-
mony purposes.89 Excluded from the calculation would be the time 
between the first divorce and the date on which the parties resumed 
living together, as there was no evidence that the parties engaged in 
an economic marital partnership during that time.90 

In further review of the concept of an economic marital part-
nership, and giving further “teeth” to this new concept in Massa-
chusetts law, the SJC most recently held that an economic marital 
partnership may be found to exist even if the dependent spouse con-
tinued to receive alimony from a former spouse during her premari-
tal cohabitation with the second spouse.91 There, the court rejected 
the second spouse’s argument that such a finding would constitute 
“financial bigamy.”92 Instead, the court made another fact-specific 
inquiry into the circumstances of the premarital cohabitation, and 
focused on the parties’ shared finances, the wife’s dependence on her 
second spouse’s salary and health insurance benefits, their mutual 
contributions to the purchase and improvement of a shared resi-
dence, and the second spouse’s reference to the wife as his “domestic 
partner” prior to their marriage.93 

Once the length of the marriage is determined, including con-
sideration of whether there existed an economic marital partner-
ship prior to the marriage as discussed in Duff-Kareores and Connor, 
a court must then determine an appropriate duration of alimony 
within the presumptive limits as provided by the Act. In Holmes 
v. Holmes, the SJC reiterated that “a judge is not obligated to or-
der alimony for the presumptive maximum time limit.”94 Rather, 
in determining the appropriate duration of alimony, a judge must 
consider the statutory factors enumerated in G.L. c. 208, § 53(a), 
factors similar to those previously considered under the equitable 
distribution statute as applicable to alimony decisions.95 The court 
in Holmes went on to clarify that the duration of general term alimo-
ny may commence only upon the entry of judgment, such that any 
alimony paid under a temporary support order during the pendency 
of divorce proceedings will not count toward the maximum dura-
tional limits.96 To address the husband’s argument in that case that 
the court’s ruling could incentivize a recipient spouse to prolong the 
divorce proceedings, the court went on to note:

Where a judge concludes that temporary alimony has 
been paid for an unusually long period of time or that 
the recipient spouse has unfairly delayed final resolu-
tion of the case in an attempt to prolong the payment 
of alimony, a judge in her discretion may determine 
that the appropriate duration of alimony is below the 
presumptive maximum.”97 

83. Duff-Kareores v. Kareores, 474 Mass. 528 (2016).
84. Id. at 529.
85. Id. at 534.
86. Id.
87. Id. at 536.
88. Id. 
89. Duff-Kareores v. Kareores, 474 Mass. 528, 538 (2016).
90. Id. at 539.

91. Connor v. Benedict, 481 Mass. 567 (2019). 
92. Id. at 573-75. 
93. Id. at 569-70, 575.
94. Holmes v. Holmes, 467 Mass. 653, 658 (2014).
95. Id.
96. Id. at 659-60. 
97. Id. at 660.



8 / Massachusetts Law Review

C. Rehabilitative Alimony

With the statute leaving broad discretion in the trial court as to 
the form, amount, and duration of alimony, differences of opinion 
have arisen as to the appropriateness of rehabilitative alimony versus 
general term alimony in certain circumstances. The SJC considered 
this issue in Zaleski v. Zaleski, noting that the primary differences 
between these two forms of alimony are the initial term limits set 
forth in the Act, and the standard by which the initial term may 
be extended upon its expiration.98 In Zaleski, an award of general 
term alimony could have lasted for approximately 13 years based 
on the length of the marriage.99 Instead, the SJC affirmed an award 
of rehabilitative alimony lasting five years.100 The court concluded 
that the trial judge had appropriately considered all of the manda-
tory factors under G.L. c. 208, § 53(a) in determining that reha-
bilitative alimony was the appropriate form of alimony under the 
circumstances at bar.101 During most of the marriage, both parties 
in Zaleski had worked outside of the home and contributed finan-
cially to the marital enterprise.102 The wife had not worked outside 
of the home for approximately four years prior to the divorce, but 
the trial court found that she wanted to work and planned to resume 
employment outside of the home; and that with reasonable effort, 
she could be re-employed within five years.103 The wife argued that, 
under the statute establishing rehabilitative alimony, the judge must 
identify a specific event in the future that would render the recipient 
spouse self-supporting, such as completing a degree program or job 
training.104 The SJC disagreed, holding that “the prospect of future 
employment, when based on a past history of commensurate em-
ployment followed by a brief hiatus, may be sufficiently predictable, 
even in the absence of an available, specifically identifiable job.”105 

v. appLication to pRe-existing JudgMents 
In addition to adjudicating post-enactment divorce matters 

under the Alimony Reform Act, the courts have addressed the ap-
plication of various provisions in the Act to review and/or modify 
alimony judgments in existence prior to March 1, 2012.

As an initial matter, the Appeals Court has reiterated that the 

Act has no impact whatsoever on alimony obligations that survive 
the judgment of divorce.106 “Although the Act changed the legal 
framework under which alimony may be awarded upon divorce or 
in a subsequent modification action, it did not reform our long-
standing legal doctrine that surviving, non-merged alimony provi-
sions are not modifiable.”107 

With respect to application of the Alimony Reform Act to 
pre-Act judgments where the alimony obligation merged into the 
judgment and therefore remained modifiable, the SJC on several 
occasions discussed below has analyzed and determined the consti-
tutionality of durational limits as applied to such cases, as well as the 
retirement and cohabitation grounds for modification.

First, in a series of opinions issued on Jan. 30, 2015, the SJC held 
that the retirement and cohabitation provisions of the Alimony Re-
form Act do not apply to judgments containing alimony provisions 
decided prior to the Act’s effective date.108 In the leading case, the 
payor husband in Chin v. Chin sought to modify his alimony obliga-
tion based on both his attaining full retirement age and his former 
spouse’s post-divorce cohabitation and maintenance of a common 
household with another individual.109 The parties in Chin had been 
divorced only seven months before the Act became effective.110 After 
reviewing both the language of the statute and the uncodified provi-
sions of the enacting legislation to determine the intent of the leg-
islature, the court determined that the retirement and cohabitation 
provisions of the Act could apply only to divorce matters decided 
after the Act’s effective date.111 The payor spouse in Chin, therefore, 
would be entitled to modification of his pre-existing alimony ob-
ligation only if he could prove a change in circumstance since the 
time of the judgment that would warrant a modified support or-
der.112 The court affirmed the lower court’s findings of fact that, in 
Chin, no such change of circumstance existed at the time of the 
modification trial.113 

Later, in Van Arsdale v. Van Arsdale, the SJC made a similar 
analysis, but reached a much different conclusion in considering the 
retroactive application of presumptive durational limits to pre-Act 

98. Zaleski v. Zaleski, 469 Mass. 230 (2014).
99. Id. at 235. 
100. Id. at 232, 241. 
101. Id. at 236-37. 
102. Id. at 237. 
103. Id. at 238, 239. 
104. Zaleski v. Zaleski, 469 Mass. 230, 239 (2014). 
105. Id. at 241; see Vendensky v. Vendensky, 86 Mass. App. Ct. 768, 772-79 
(2014) (additional discussion of rehabilitative alimony, considered in circum-
stances of a spouse’s temporary unemployment or underemployment due to 
mental illness).

106. See Lalchandani v. Roddy, 86 Mass. App. Ct. 819 (2015) (dismissing the 
former husband’s complaint for modification based on attaining full retirement 
age under the Act).
107. Id. at 822.
108. Chin v. Merriot, 470 Mass. 527 (2015); Rodman v. Rodman, 470 Mass. 
539 (2015); Doktor v. Doktor, 470 Mass. 547 (2015).
109. Chin, 470 Mass. at 528. 
110. Id.
111. Id. at 532-37. 
112. Id. at 537-38. 
113. Id. at 538.
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judgments in subsequent claims for modification.114 There, the court 
first noted that (contrary to the retirement and cohabitation provi-
sions of the Act) the legislature expressly provided for durational 
limits to apply to pre-existing judgments.115 Nevertheless, the recipi-
ent former spouse argued that this provision was unconstitutionally 
retroactive, meriting further analysis.116 To make this determination, 
the court had to consider “whether the new provision [i.e., the dura-
tional limits on alimony] attaches new legal consequences to events 
completed before its enactment.”117 The court answered that ques-
tion in the negative, because the Act created only a presumption, 
which the recipient spouse could rebut on a showing that deviation 
would be required in the interests of justice.118 The durational limits 
of the Alimony Reform Act, as applied to pre-Act judgments, are 
not unconstitutionally retroactive.119 Subsequently, in Popp v. Popp, 
the SJC provided additional guidance as to grounds upholding the 
retroactive application of presumptive durational limits with respect 
to pre-Act judgments in subsequent claims for modification.120 Fi-
nally, with respect to the appropriate time frame for consideration 
of deviation factors in rebutting durational limits, the case of George 
v. George is instructive.121 

vi. concLusion

While still leaving much discretion in the hands of the trial 
court, as is necessary in the always fact-specific context of divorce 
law, the Alimony Reform Act has significantly increased the con-
sistency and predictability of alimony awards. During the first six 
years of the Act’s application, the appellate courts have brought 
further clarity to many aspects of the law. However, several issues 
remain unaddressed.

Certain internal ambiguities in the Act remain unresolved. The 
statute provides that general term alimony shall be suspended, re-
duced or terminated upon the recipient spouse’s cohabitation, but 
offers no guidance as to which relief (suspension, reduction or 

termination) is warranted under which circumstances. Similarly, 
the statute provides that the amount of alimony should not exceed 
the recipient’s need or 30 percent to 35 percent of the difference 
between the parties’ respective gross incomes, but provides no in-
struction as to situations where the demonstrated need is less than 
30 percent or greater than 35 percent. Further, although the Act 
provides that, in setting an alimony obligation, the court shall ex-
clude from its calculation any income that already was considered 
in setting a child support order, the statute is silent as to whether 
alimony or child support should be calculated first when both forms 
of support are at issue.

The courts have not yet addressed reimbursement or transitional 
alimony in any depth, leaving practitioners with no precedent to 
predict when these “new” alternative forms of alimony may be most 
appropriate.

The Chin, Rodman and Doktor decisions have foreclosed the ap-
plication of the Act’s retirement and cohabitation elements to pre-
Act cases. In those cases, the parties must still bring modification 
complaints that require proof of an alleged change in circumstances. 
This is reigniting the alimony reform movement, with many push-
ing for further legislative changes that provide payor spouses in pre-
Act cases the relief many believe the legislature intended to apply to 
all parties.

Given the newly applicable federal tax reform eliminating the 
deductibility of alimony to the payor for divorces finalized on or 
after Jan. 1, 2019, legislative action will be required to take into 
consideration the revised tax impact of alimony awards. A draft bill 
has been circulated that would reduce the percentage range of gen-
eral term alimony to 23 percent to 28 percent when not deductible 
to the payor, rather than the current 30 percent to 35 percent range.

Whether by judicial decision or legislation, further refinements 
in the above areas are probably inevitable and will be welcomed by 
both practitioners and litigants.

114. Van Arsdale v. Van Arsdale, 477 Mass. 218 (2017).
115. Id. at 219.
116. Id.
117. Id. at 221 (internal citations omitted). 
118. Id. at 222, citing Mass. Gen. Laws c. 208, § 49(b). 
119. Van Arsdale, 477 Mass. at 223. 
120. Popp v. Popp, 477 Mass. 1022 (2017) (modification allowed with dura-
tional limits applied, and deviation not warranted despite recipient spouse’s 

argument that the judge had failed to consider her ongoing inability to maintain 
the marital lifestyle and lost economic opportunities as a result of the marriage). 
As a point of interest, the SJC scheduled and heard the arguments for both Van 
Arsdale and Popp together, at the same hearing, with all counsel before the judi-
cial panel. Id.
121. George v. George, 476 Mass. 65, 70 (2016) (in considering whether devia-
tion is required in the interests of justice, the trial court must evaluate the cir-
cumstances as they exist at the time deviation is sought, not the circumstances 
as they existed at the time of the divorce).
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case coMMent
Criminal Law: The Dichotomy of Reasonable Suspicion and  
Probable Cause
Commonwealth v. Pridgett, 481 Mass. 437 (2019)

At first blush, it might appear that, in this particular instance, 
the police made an entirely reasonable and justifiable arrest. An un-
dercover police officer observed the defendant leaning on the driv-
er’s side of an automobile while speaking on his cellular phone.1 A 
check of the automobile’s license plate revealed that the vehicle had 
been reported as stolen.2 The officer then observed the defendant 
open the door of the car and throw an object into the car.3 After 
closing the door, the defendant continued to lean on the vehicle.4 
After a period of time elapsed, the defendant walked around to the 
other side of the car, opened the right front door, and sat down in 
the front passenger seat.5 

At that time, the undercover officer concluded he had observed 

sufficient evidence.6 He radioed uniformed officers and told them 
to move in for the arrest.7 They removed the defendant from the ve-
hicle, handcuffed him, and read him his Miranda warnings.8 Once 
under arrest, the defendant quickly made incriminating statements 
acknowledging that he was aware that the vehicle was stolen.9 Ad-
ditionally, he admitted that the objects recovered from inside the 
vehicle, as the result of an inventory search, also may have been 
stolen.10 

The defendant, Maurice Pridgett, was charged with: (1) receiving 
a stolen vehicle subsequent offense, pursuant to Massachusetts Gen-
eral Laws (G.L.) c. 266, § 28 (a),11 and (2) receiving stolen property 
over $250, pursuant to G.L. c. 266, § 60,12 in connection with the 
articles found in the automobile.13

1. Commonwealth v. Pridgett, 481 Mass. 437, 438 (2019).
2. Id.
3. Id.
4. Id.
5. Id.
6. See id.
7. Commonwealth v. Pridgett, 481 Mass. 437, 438 (2019).
8. Id.
9. Id. at 438–39.
10. Id.
11. Mass. Gen. Laws c. 266, § 28(a) states: 

Whoever steals a motor vehicle or trailer, whoever maliciously dam-
ages a motor vehicle or trailer, whoever buys, receives, possesses, 
conceals, or obtains control of a motor vehicle or trailer, knowing 
or having reason to know the same to have been stolen, or whoever 
takes a motor vehicle without the authority of the owner and steals 
from it any of its parts or accessories, shall be punished by imprison-
ment in the state prison for not more than fifteen years or by impris-
onment in a jail or house of correction for not more than two-and- 
one-half years or by a fine of not more than fifteen thousand dollars, 
or by both such fine and imprisonment. 
Evidence that an identifying number or numbers of a motor vehicle 
or trailer or part thereof has been intentionally and maliciously re-
moved, defaced, altered, changed, destroyed, obliterated, or muti-
lated, shall be prima facie evidence that the defendant knew or had 
reason to know that the motor vehicle, or trailer or part thereof had 
been stolen. 
A prosecution commenced under this subdivision shall not be placed 
on file or continued without a finding and the sentence imposed 
upon a person convicted of violating this subdivision for a second 
or subsequent offense shall not be reduced to less than one year 
imprisonment, nor shall any sentence imposed upon any person be 
suspended, or reduced, until such person shall have served one year 
of such sentence if convicted of a second or subsequent such offense. 
A person convicted of a second or subsequent offense of violating 

the provisions of this subdivision shall not be eligible for probation, 
parole, furlough or work release; provided, however that the com-
missioner of correction may, on the recommendation of warden, su-
perintendent, or other person in charge of a correctional institution, 
or the administrator of a county correctional institution, grant to 
said offender a temporary release in the custody of an officer of such 
institution for the following purposes: to attend the funeral of next 
of kin or spouse; to visit a critically ill close relative or spouse; or to 
obtain emergency medical services unavailable at said institution.

12. Mass. Gen. Laws c. 266, § 60 states:
Whoever buys, receives or aids in the concealment of stolen or em-
bezzled property, knowing it to have been stolen or embezzled, or 
whoever with intent to defraud buys, receives or aids in the conceal-
ment of property, knowing it to have been obtained from a person 
by false pretense of carrying on a business in the ordinary course 
of trade or whoever obtains or exerts control over property in the 
custody of any law enforcement agency, or any individual acting on 
behalf of a law enforcement agency, which is explicitly represented 
to such person by any law enforcement officer or any individual act-
ing on behalf of a law enforcement agency as being stolen and who 
intends to deprive its rightful owner permanently of the use and en-
joyment of said property shall be punished as follows: if the value of 
such property does not exceed $250, for a first offense by imprison-
ment in the house of correction for not more than 2½ years or by a 
fine of not more than $1,000; if the value of such property does not 
exceed $250, for a second or subsequent offense by imprisonment in 
the house of correction for not more than 2½ years or by imprison-
ment in the state prison for not more than 5 years or by a fine of not 
more than $5,000 or by both such fine and imprisonment; or if the 
value of such property exceeds $250 by imprisonment in the house 
of correction for not more than 2½ years or by imprisonment in the 
state prison for not more than 5 years or by a fine of not more than 
$5,000 or by both such fine and imprisonment. 
It shall not be a defense that the property was obtained by means 
other than through the commission of a theft offense if the property 
was explicitly represented to the accused as having been obtained 
through the commission of a theft offense.

13. Commonwealth v. Pridgett, 481 Mass. 437 (2019).



Case Comment / 11

In Commonwealth v. Pridgett, the defendant challenged his ar-
rest through a motion to suppress his post-arrest statements arguing 
that, based upon these facts, there was no probable cause to arrest 
him.14 Therefore, his statements were the fruit of this improper war-
rantless seizure of his person.15 

“Probable cause to arrest exists when, ‘at the moment of arrest, 
the facts and circumstances within the knowledge of the police are 
enough to warrant a prudent person in believing that the individual 
arrested has committed or was committing an offense.’”16 “Probable 
cause requires more than mere suspicion but something less than 
evidence sufficient to warrant a conviction.”17 Making the determi-
nation whether particular activity rises to the level of probable cause 
as opposed to reasonable suspicion has perennially invited argument 
as it is, by its nature, vague and by no means an exact science.18 “In 
dealing with probable cause, … we deal with probabilities. These 
are not technical; they are the factual and practical considerations 
of everyday life on which reasonable and prudent men, not legal 
technicians, act.”19 

Established case law provides that, in order to meet the standard 
of probable cause, the police, at the very instance of arrest, must 
have had the probable cause to believe that: (1) the motor vehicle 
was stolen, (2) the defendant possessed the motor vehicle, and (3) 
the defendant knew or had reason to know the vehicle was stolen.20 
In Pridgett, while the defendant acknowledged that the police had 
probable cause to believe that the automobile was stolen, he argued 
that the two remaining necessary elements were not present.21 He 
asserted that no probable cause existed at the time of the arrest to 
support a belief that he was either in possession of the vehicle or that 
he knew or should have known that the vehicle was stolen.22 

i. possession 
Massachusetts courts have frequently interpreted possession in 

such cases as the “exercise[] [of] ‘dominion and control’ over a mo-
tor vehicle.”23 Such exercise must be intentional.24 For example, in 
drug cases, “[p]roof of possession of a controlled substance may be 

established by circumstantial evidence, and the inferences that can 
be drawn therefrom.”25 Presence in an area where contraband is 
found “alone cannot show the requisite knowledge, power, or inten-
tion to exercise control over the [contraband], but presence, supple-
mented by other incriminating evidence ‘will serve to tip the scale 
in favor of sufficiency.’”26 

The facts in support of the defendant’s argument that he did 
not possess the vehicle, in the absence of any additional evidence, 
would, in theory, be supported if they satisfied the recognized prin-
ciple that presence as a passenger in a stolen vehicle does not create 
possession.27 Otherwise, merely being seated in the front passen-
ger seat of a stolen vehicle, without further inquiry or a Terry-stop 
threshold inquiry,28 could result in an improper arrest.29 In that 
case, the defendant could have validly asserted in reliance on prior 
case law that “mere presence in the vicinity of the stolen vehicle was 
not sufficient to establish that he possessed it, given the absence of 
evidence indicating how and for how long he had been associated 
with the vehicle.”30

Here, in Pridgett, the defendant argued that there was no ad-
ditional supporting evidence to indicate possession.31 The chief evi-
dence was that he opened the passenger-side door and sat down in 
the passenger seat.32 He was never seen in the driver’s seat, was never 
seen operating the vehicle, and there were no signs of damage to 
the car.33 

The court in Pridgett disagreed and ruled that the second of the 
three requisite prongs, possession, was met.34 It reasoned that ad-
ditional facts supported the finding that the defendant did, indeed, 
have dominion and control and therefore possession of the motor 
vehicle in question at the moment of arrest.35 It noted:

However, the defendant’s presence near the vehicle was 
not the only observation that the officer made. The offi-
cer also observed the defendant leaning on the vehicle, 
opening and closing the vehicle’s door, tossing some-
thing inside the vehicle, and sitting in the vehicle’s 

14. Id.
15. See id. at 442.
16. Id. at 439 (quoting Commonwealth v. Storey, 378 Mass. 312, 321 (1976)).
17. Commonwealth v. Hason, 387 Mass. 169, 174 (1982).
18. See Brinegar v. U.S., 338 U.S. 160, 175 (1949).
19. Id. 
20. Commonwealth v. Pridgett, 481 Mass. 437, 439 (2019); see Common-
wealth v. Ramos, 470 Mass. 740, 750 (2015); see also Mass. Gen. Laws c. 266, 
§ 28(a) that provides, in relevant part: 

Whoever steals a motor vehicle or trailer, whoever maliciously dam-
ages a motor vehicle or trailer, whoever buys, receives, possesses, 
conceals, or obtains control of a motor vehicle or trailer, knowing 
or having reason to know the same to have been stolen, or whoever 
takes a motor vehicle without the authority of the owner and steals 
from it any of its parts or accessories, shall be punished . . . .

21. Id. at 440.
22. Id.
23. Id.

24. Commonwealth v. Paniaqua, 413 Mass 796, 801 (1992).
25. Commonwealth v. LaPerle, 19 Mass. App. Ct. 424, 426 (1985). 
26. Commonwealth v. Albano, 373 Mass. 132, 134 (1977) (quoting United 
States v. Birmley, 529 F.2d 103, 108 (6th Cir. 1976)).
27. Commonwealth v. Darnell D., 445 Mass. 670, 673 (2005).
28. See Terry v. Ohio, 392 U.S. 1 (1968). A Terry stop in the United States 
allows the police to briefly detain a person based on reasonable suspicion of 
involvement in criminal activity. Reasonable suspicion is a lower standard than 
probable cause, which is needed for arrest. 
29. See Darnell D., 445 Mass. at 673.
30. Commonwealth v. Campbell, 60 Mass. App. Ct. 215, 217 (2003).
31. Commonwealth v. Pridgett, 481 Mass. 437, 440 (2019).
32. See id. at 438.
33. Id.
34. Id. at 440.
35. Id.
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passenger’s seat. Importantly, no one else was in the 
vicinity of the vehicle while the officer made these ob-
servations of the defendant.

These actions suggested that, for all intents and pur-
poses, the defendant had exclusive access to the inside 
of the vehicle, utilized that access, and had at least 
some degree of control over the vehicle. Taken togeth-
er, the officer’s observations were sufficient to establish 
probable cause to reasonably believe the defendant had 
dominion and control over the vehicle, that is, that he 
possessed it.36 

ii. knowLedge

Although the court agreed with the commonwealth’s argument 
that the motor vehicle was, in fact, stolen and that the defendant 
met the standard of legal possession at the time of the arrest, it 
would still need to be shown that the third and final element to 
establish probable cause for arrest was met.37 Specifically, this meant 
showing that there was sufficient evidence for the police to believe 
that the defendant knew the vehicle was stolen.38 Possession of a 
stolen vehicle alone is not sufficient to establish that the defendant 
knew he possessed a stolen automobile.39 

G.L. c. 266, § 28(a) merely codified prior decisional law that 
permits the trier of fact to infer knowledge from circumstantial evi-
dence.40 The Massachusetts Supreme Judicial Court (SJC) has held 
that where “knowledge . . . is an essential element of the offence 
charged, proof of that knowledge is a prerequisite to conviction.”41 
The prior case law that supported that “[t]he knowledge or belief of 
the defendant must be personal to him and our statute furnishes no 
substitute or equivalent,”42 has since been superseded by statute that 
establishes it is sufficient prima facie evidence that the defendant, 
through circumstantial evidence, should have “had reason to know 
that the motor vehicle, or trailer or part thereof had been stolen.”43 

In other cases, the SJC has further ruled that “[a] person’s knowl-
edge, however, like his intent, is a matter of fact, which may not be 
susceptible of proof by direct evidence. In that event, resort must be 
had, and frequently is had, to proof by inference from all the facts 
and circumstances developed at the trial.”44 

Proving that the accused had knowledge that stolen property he 
possessed was, in fact, stolen has always been difficult since, obvi-
ously, one cannot specifically ascertain with absolute incontrovert-
ible certainty what information is held in the mind of another per-
son.45 Mere recklessness in one’s thinking and conjecture of what 
the defendant should have known are insufficient. “The infraction 
of this statute is not proved by negligence nor by failure to exercise 
as much intelligence as the ordinarily prudent person. The statute 
does not punish one too dull to realize that the goods which he 
bought honestly and in good faith had been stolen.”46 

The requirement that a guilty defendant have knowledge of the 
stolen status of acquired goods does not mean, however, that direct 
evidence of actual knowledge is necessary.47 In an eloquent analogy 
written by Justice Learned Hand for the Second Circuit Court of 
Appeals in United States v. Werner, he stated:

The receivers of stolen goods almost never ‘know’ that 
they have been stolen, in the sense that they could 
testify to it in a court room. The business could not 
be so conducted, for those who sell the goods — the 
‘fences’ — must keep up a more respectable front than 
is generally possible for the thieves. Nor are we to sup-
pose that the thieves will ordinarily admit their theft to 
the receivers: that would much impair their bargaining 
power.48 

For this reason, the SJC has held that:
the attending circumstances known to a defendant are 
important as tending to show that he possessed knowl-
edge that the goods had been stolen, or at least as in-
ducing a belief that they had been stolen; but whatever 
the circumstances were, if the defendant did not in fact 
know or believe that the property had been stolen, he 
cannot be found guilty. The knowledge or belief of the 
defendant must be personal to him and our statute fur-
nishes no substitute or equivalent.49

The court in Pridgett, however, rejected the commonwealth’s ar-
guments that, though there is rarely direct evidence in such matters, 
the facts, circumstances, and reasonable inferences in this specific 

36. Id.
37. Commonwealth v. Pridgett, 481 Mass. 437, 439 (2019).
38. See id.
39. See id.
40. Commonwealth v. Horsfall, 213 Mass. 232, 236-37 (1913).
41. Commonwealth v. Dellamano, 393 Mass. 132 (1984) (citation omitted).
42. Commonwealth v. Boris, 317 Mass. 309, 315 (1944).

43. Mass. Gen. Laws c. 266, §28(a).
44. Commonwealth v. Holiday, 349 Mass. 126, 128 (1965).
45. See id.
46. Boris, 317 Mass. at 315.
47. Commonwealth v. Pridgett, 481 Mass. 437, 441 (2019).
48. United States v. Werner, 160 F.2d 438, 441 (2nd Cir. 1947).
49. Commonwealth v. Boris, 317 Mass. 309, 315 (1944).
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case established more than the defendant’s presence in a stolen ve-
hicle.50 In particular, the court rejected the commonwealth’s theory 
that, because the original license plates were still on the vehicle, it 
must have been recently stolen since car thieves usually remove the 
plates quickly after the theft to hide the stolen status.51 The court 
noted that there was no evidence in the record that the police were 
aware of when the vehicle was stolen and, additionally, there was no 
case law that supported this proposition.52 

Additionally, the court concluded that “[t]he commonwealth 
points to no other evidence that the officer had probable cause to be-
lieve that the suspect knew that the motor vehicle had been stolen.”53 
Therefore, the court determined that the lower court had properly 
granted the defendant’s motion to dismiss because the police lacked 
probable cause for the arrest that resulted in the defendant’s post-
arrest statements, which were tantamount to a confession.54 

The court in Pridgett alluded to the premise that, if the police in 
this instance had properly followed the law, they would still have, 
through other means, ultimately arrived at the same result: an ar-
rest, albeit a legally permissible one, based on valid probable cause.55 
This is because the evidence the police observed, in this instance, 
did, in fact, initially rise to the level not of probable cause, but rather 
of reasonable suspicion.56 This would not have permitted the police 
to make an arrest at that moment, but it would have permitted the 
police to approach the suspect and, at the very least, question him 
through a threshold interrogation.57 As the SJC has ruled:

A police officer is warranted in making a threshold 
inquiry “where suspicious conduct gives the officer 
reason to suspect that a person has committed, is com-
mitting, or is about to commit a crime.” That action 
must be “based on specific and articulable facts and the 
specific reasonable inferences which follow from such 
facts in light of the officer’s experience. A mere hunch 
is not enough. Simple good faith on the part of the 

officer is not enough. The test is an objective one.”58 

The court in Pridgett laid out the potential scenario if the police 
had initially concluded that they had reasonable suspicion, but not 
probable cause:

Given the information that the motor vehicle was sto-
len, the officers could have performed an investigative 
stop. They could have asked the defendant for the ve-
hicle registration and inquired about his relationship 
to the vehicle and his knowledge of its ownership. If, 
after such inquiry, the police still had probable cause 
to believe that the vehicle was stolen, they could have 
seized and impounded the vehicle without a warrant. 
See Commonwealth v. Hason, 387 Mass. 169, 172-176, 
439 N.E.2d 251 (1982). And, if the information the 
defendant provided in response to their questioning in-
dicated his knowledge that the vehicle was stolen, they 
might then have had probable cause to arrest him. On 
the record before us, however, the arrest was prema-
ture.59 

In other words, the court concluded that if the police had ques-
tioned first, then only afterwards made the arrest if they learned 
information that brought their belief to the level of probable cause, 
then the result would have been the same only with a slightly de-
layed moment of arrest.60 

Commonwealth v. Pridgett serves as both a cautionary tale and 
an object lesson in the often-subtle nuanced distinctions between 
the standards of probable cause and reasonable suspicion. There are 
frequent difficulties in discerning between the two.61 The vagueness 
in their definitions can make it understandably difficult for police to 
make the necessary snap judgments they are naturally called upon 
to make daily, at a suspected active crime scene, during confusing 
and fast-moving circumstances.62 

— Peter Elikann

50. Pridgett, 481 Mass. at 441.
51. See Commonwealth v. Pridgett, 481 Mass. 437, 441 (2019).
52. Id.
53. Id.
54. Id. at 442.
55. See id.
56. Id. at 441–42.
57. Commonwealth v. Pridgett, 481 Mass. 437, 442.

58. Commonwealth v. Bacon, 381 Mass. 642, 643 (1980); see also Common-
wealth v. Willis, 415 Mass. 814, 817 (1993); Commonwealth v. Silva, 366 Mass. 
402, 406 (1974).
59. Pridgett, 481 Mass. at 442.
60. See id.
61. See id. at 441.
62. See id.



Book Review
51 Imperfect Solutions: States and the Making of American Constitutional Law
By Jeffrey S. Sutton (Oxford University Press 2018)

When a federal judge extols state constitutions, the bench and 
bar should take note. Sixth Circuit Judge Jeffrey S. Sutton has writ-
ten about and taught state constitutional law for many years.1 He 
now offers a book on the subject, 51 Imperfect Solutions: States and 
the Making of American Constitutional Law.2 The book is a convinc-
ing reminder about our dual system of constitutions and courts and, 
more pointedly, a dissent from the view that the protection of in-
dividual rights should be the sole province of one federal Supreme 
Court. 

Law schools, the bar, and the judiciary focus, without rest, on 
the federal constitution. In this era of fresh appointments of federal 
judges to the United States Supreme Court, state constitutions risk 
an even deeper fade into darkness. Why, Sutton asks, is this so? 
State constitutions — including the Massachusetts Constitution of 
1780 — preceded the federal constitution. Indeed, state constitu-
tions provided important sources for the federal model. State courts 
likewise preceded federal courts; the framers carefully preserved the 
state courts when they created the Supreme Court and authorized 
congress to create “inferior” federal courts.3 Moreover, the Judiciary 
Act of 1789 denied to the Supreme Court the right to review ques-
tions of state law, a bar later affirmed by the Supreme Court.4 

Sutton is keenly aware of this history. History underlies his call 
for renewed attention to state constitutional law: if the states — and 
their constitutions — were “first,” how did they drop to “last” place 
in the constitutional order? In his introduction and first chapter, 
Sutton introduces his theme:

In a country that has come to believe deeply in judi-
cially protected rights but has come to disagree fiercely 
about which rights to recognize, a renewed focus on 
state constitutions as a meaningful source of rights 
protection, but not a one-size-fits-all source of rights 
protection, might offer a useful way to handle our 
country’s differences of opinion and a useful process 
for ameliorating and eventually resolving them.5 

There follow individual chapters on specific constitutional sub-
jects, namely: “Equality and Adequacy of School Funding” (Chap-
ter 3); “Search and Seizure: The Exclusionary Rule” (Chapter 4); 

“Compelled Sterilization” (Chapter 5); and “Free Speech, Free Exer-
cise of Religion, and Freedom from Mandatory Flag Salutes” (Chap-
ter 6). In each chapter, Sutton recounts the relationship between 
the evolving federal constitutional law and the opportunities taken 
— and missed — by the United States Supreme Court to permit 
state constitutional law to anticipate, displace or supplement a single 
national rule.

Readers of Sutton’s book may hear an echo of a similar call made 
by United States Supreme Court Justice William J. Brennan in 
1977. In his article titled “State Constitutions and the Protection 
of Individual Rights,” Brennan wrote that “state constitutions, too, 
are a font of individual liberties, their protections often extending 
beyond those required by the Supreme Court’s interpretation of fed-
eral law.”6 He continued: “The legal revolution which has brought 
federal law to the fore must not be allowed to inhibit the indepen-
dent protective force of state law — for without it, the full realiza-
tion of our liberties cannot be guaranteed.”7

In the years following the Brennan article, state supreme courts 
decided important issues of state constitutional law. Scholars took 
note. Writing in 1992 in the Massachusetts Law Review, Professor 
Charles Baron of Boston College Law School stated: “Perhaps the 
best evidence of the revolutionary magnitude and growing momen-
tum of this movement is the enormous amount of literature that it 
has begun to generate.”8 However, Baron also noted: “[D]espite its 
intensity, this rising tide of state constitutionalism does not seem yet 
to have made its impact on the consciousness of the average citizen 
or even that of the average practicing lawyer.”9 

Forty-one years after Brennan wrote, Sutton feels the need to 
sound the call anew, this time from the vantage point of a federal 
judge impatient with the all-or-nothing stakes in centralized consti-
tutional litigation in a federal Supreme Court. Sutton largely agrees 
with Brennan’s thesis about the importance of state constitutions. 
But Sutton also takes Brennan’s view to its logical end. “There’s 
nothing,” he says, “about the state constitutions that necessarily 
points toward liberal or conservative rights.”10 State constitutions 
may indeed provide broader protection for individual liberties, but 
such liberties come in many flavors. States may recognize a broader 

1. Randy J. Holland, et al., State Constitutional Law: The Modern Experience 
(2d ed. 2016); Jeffrey S. Sutton, Brennan Lecture-Speech: “Why Teach — and 
Why Study — State Constitutional Law,” 34 Okla. City U.L. Rev. 165 (2009).
2. Jeffrey S. Sutton, 51 Imperfect Solutions: States and the Making of American 
Constitutional Law (Sutton), Oxford U. Press, 2018.
3. U.S. Const. art. I, § 8 and art. III.
4. Section 25 of the Judiciary Act of 1789; Murdock v. City of Memphis, 87 
U.S. 590 (1874).

5. Sutton, supra note 2, at ix.
6. William J. Brennan, “State Constitutions and the Protection of Individual 
Rights,” 90 Harv. L. Rev. 489, 491 (1977).
7. Id.
8. Charles H. Baron, “Meeting the Challenge of the ‘New Constitutional 
Revolution’” (Baron), 77 Mass. L. Rev. 35, 36 (1992).
9. Id. 
10. Sutton, supra note 2, at 176-77.

14 / Massachusetts Law Review
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right to “bear arms.” States may protect a broader right of corporate 
“speech.” States may hallow a broader range of freedom of religion. 
States may more deeply cherish contract, real, and personal prop-
erty rights, such as the right to be free from a broad power of emi-
nent domain. In structural matters, state constitutions may depart 
from Brennan’s vision of the separation of powers, breathing life, 
for example, into the moribund “non-delegation” doctrine and thus 
restricting the power of state executive agencies. In these ways, the 
state “ratchet” used by state courts for the elevation of certain rights 
favored by Brennan and the Warren Court is — in Sutton’s view — 
more of a wide, rising tide, raising up rights of many types sourced 
in 50 different constitutional texts and histories.

The book has a practical bent that reflects Sutton’s career as a 
constitutional litigator, first as state solicitor for the State of Ohio,11 
then in private practice, where he argued cases in the United States 
Supreme Court,12 the Ohio Supreme Court, and other appellate 
courts. Indeed, his “first encounters with state constitutional law 
. . . came on the short end of disputes” he litigated in the Ohio 
Supreme Court.13 Sutton here echoes what Professor Laurence Tribe 
has termed the “doing” of constitutional law. Tribe has noted:

Much of what constitutional scholars write . . . either 
focuses so closely on constitutional doctrine, or looks 
to matters so distant from doctrine, as to bear no real 
resemblance to doing constitutional law — to con-
structing constitutional arguments and counterargu-
ments or exploring the premises and prospects of alter-
native constitutional approaches in concrete settings . . 
. [to] constitutional problem solving . . . .14 

Sutton’s book — with its focus on the actual litigation of con-
stitutional cases — is a welcome respite from books and articles on 

constitutional law that dwell in an abstract world far from the actual 
conduct of cases and the needs of the harried, ink-stained lawyers 
who handle them.

Sutton’s book should be of keen interest to the bench and bar of 
Massachusetts. First, as former Chief Justice of the Supreme Judicial 
Court Herbert P. Wilkins often said: “We were first.”15 The Massa-
chusetts Constitution drafted by John Adams preceded the federal 
constitution by seven years. Even before 1780, Adams’s ideas had 
sparked the adoption of other constitutions by the newly-indepen-
dent colonies. At the federal convention, Adams’ writings furnished 
templates and formulas for the delegates as they debated the content 
and structure of the federal document. Adams was well within his 
rights when he later declared: “I made a constitution for Massachu-
setts, which finally made the constitution of the United States.”16 

The Massachusetts Constitution provides readers with a rich 
context for testing Sutton’s thesis. The 1780 document contains 
many clauses not found in its younger federal counterpart, includ-
ing: (1) authority for advisory opinions by the highest court; (2) 
an explicit provision enforcing the separation of powers; and (3) an 
“education” clause.17 Regarding the latter, historian David McCull-
och wrote that the Education Clause “was like no other declaration 
to be found in any constitution ever written until then, or since. It 
was entirely Adams’ creation, an original contribution to the con-
stitution of Massachusetts, and he rightly took great pride in it.”18 
The clause has been the subject of significant recent litigation in 
the Supreme Judicial Court (SJC).19 In addition, the SJC has con-
strued other clauses in the state constitution — clauses comparable 
to their federal counterparts — to create broader rights than the 
federal constitution in the areas of abortion,20 marriage,21 and crimi-
nal procedure.22 Massachusetts has also seen a vigorous debate over 

11. Sutton, supra note 2, at vii-ix. The author of this book review met Judge 
Sutton when we were both state assistant attorneys general. Since that time, we 
have exchanged views on constitutional law, federalism, and the role of state 
attorneys general. 
12. His commitment to federalism, however, proved not to be 200-proof. In 
Lorillard Tobacco Co. v. Reilly, 533 U.S. 525 (2001), Sutton argued in the Su-
preme Court on behalf of a client who apparently found the Commonwealth of 
Massachusetts’s “solution” to teen smoking “imperfect” and asked the federal 
courts to vaporize the attorney general’s regulations on the subject. 
13. Sutton, supra note 2, at vii.
14. Laurence H. Tribe, Constitutional Choices, (Harv. U. Press 1985) (empha-
sis in original).
15. Herbert P. Wilkins, “Judicial Treatment of the Massachusetts Declaration 
of Rights in Relation to Cognate Provisions of the United States Constitution,” 
14 Suffolk U.L. Rev. 887, 889 (1980).
16. Alexander H. Bullock, “The Centennial of the Massachusetts Constitu-
tion,” 1 Proc. Am. Antiquarian Soc’y 189, 201-02 (1881) (quoted in Edward 

W. Hennessey, “The Extraordinary Massachusetts Constitution of 1780,” 14 
Suffolk U.L. Rev. 873, 881 (1980)).
17. Baron, supra note 8, at 38-43; see generally, Henry Clay, “Human Freedom 
and State Constitutional Law; Part One, The Renaissance,” 70 Mass. L. Rev. 
161 (1985); Henry Clay, “Human Freedom and State Constitutional Law; Part 
Two, The Process,” 71 Mass. L. Rev. 12 (1986).
18. David M. McCullough, John Adams, 222 (Simon & Schuster 2001).
19. McDuffy v. Sec’y of Exec. Office of Educ., 415 Mass. 545 (1993); Hancock 
v. Comm’r of Educ., 443 Mass. 428 (2005); Doe No. 1 v. Sec’y of Educ., 479 
Mass. 375 (2018); see George D. Brown, “Symposium: Issues in Education Law 
and Policy: Binding Advisory Opinions: A Federal Court’s Perspective on the 
State School Finance Decisions,” 35 B.C. L. Rev. 543 (1994).
20. Moe v. Sec’y of Admin. & Fin., 382 Mass. 629 (1981); Planned Parenthood 
League of Mass. v. Attorney Gen., 424 Mass. 586, 590-99 (1997).
21. Goodridge v. Dep’t of Pub. Health, 440 Mass. 309 (2003); see Sutton, 
supra note 2, at 207.
22. Commonwealth v. Almonor, 482 Mass. 35 (2019). 



16 / Massachusetts Law Review

the proper judicial method of defining the scope of rights under 
the state constitution where the United States Supreme Court has 
already developed a related doctrine.23 

Sutton is not shy about advice for the bench and bar. Chapters 7 
and 8 are prescriptions: “Looking Forward: What the State Courts 
Can Do” (chapter seven) and “Looking Forward: What the Rest of 
the Legal Community Can Do” (chapter eight). In Chapter 7, Sut-
ton recommends that state courts avoid “lockstepping,” which he 
defines as “the tendency of some state courts to diminish their con-
stitutions by interpreting them in reflexive imitation of the federal 
courts’ interpretation of the Federal Constitution.”24 He also advises 
the state courts to “prioritize” state law claims over federal claims. 
By this he means that, “[w]hen state courts face state and federal 
constitutional claims in the same case, . . . [they should] resolve 
the state claim first and consider the federal claim only if the court 
denies relief to the claimant under the state constitution.”25 

In Chapter 8, Sutton winds a second thread around his advice to 
state benches. The state bars, he says, no less than the state benches, 
need to note and use their own state constitutions. Judges lack the 
power to decide claims not raised. Sutton quotes Justice David Sout-
er, then of the New Hampshire Supreme Court: 

It is the need of every appellate court for the participa-
tion of the bar in the process of trying to think sensibly 
and comprehensively about the questions that the judi-
cial power has been established to answer. Nowhere is 
the need greater than in the field of state constitutional 
law, where we are asked so often to confront questions 
that have already been decided under the National 
Constitution . . . If we are going to steer [between the 
extremes of ‘too much reliance’ on federal precedent 
and ‘too little’], we will have to insist on developed ad-
vocacy from those who bring the cases before us.26 

Sutton also urges the bar to include state constitutional law in 
law school curricula and on bar exams.27 Overall, Sutton contends, 
in “America circa 2018, the role of the fifty States in American con-
stitutional law remains an undertaught and underappreciated sub-
ject.”28 

Finally, Sutton has advice for his colleagues on the federal bench: 
respect state courts and state law. Federal suits are often entangled 
with state proceedings and issues. Constitutional claims often chal-
lenge state laws, which might be construed in ways that avoid the 
constitutional question. “Supplemental” and “diversity” jurisdic-
tion likewise present federal courts with novel issues of state consti-
tutional and statutory law. State court and administrative proceed-
ings are often themselves the targets of federal review, by removal or 
pre-emptive strike. Sutton sees these cases as opportunities for the 
federal courts to show comity toward the parallel and antecedent 
system of state courts. He endorses doctrines of abstention and cer-
tification because they promote the decision of state constitutional 
claims by state courts.29 

The cover of the book and its epilogue bookend Sutton’s theme. 
On the cover, the shapes of the 50 states are scattered from top to 
bottom, like pieces of a puzzle. The array reminds us of the indepen-
dence of each piece and that, just as the “Framers split the atom of 
sovereignty”30 between federal and state governments, they also split 
state sovereignty itself into (ultimately) 50 independent sovereigns. 
The cover is therefore an apt metaphor for a book that argues that 
a single, centralized, and nationally binding judicial “solution” is 
not the best protection for individual liberties. Similarly, the epi-
logue warns that a “single laboratory [the Supreme Court] of experi-
mentation for 51 jurisdictions and 320 million people poses serious 
risks.”31 Instead, Sutton urges a “ground-up approach to develop-
ing constitutional doctrine, allow[ing] the Court to learn from the 
States.” In this way, the “Court may wait for, and nationalize, a 
dominant majority position, lowering the stakes of its decision in 
the process.” “Or,” Sutton concludes, “it may treat occasionally in-
determinate language in the way it should be treated, as allowing for 
fifty-one imperfect solutions rather than one imperfect solution.”32 
Time will tell whether bench and bar deem Sutton’s “solution” a step 
toward a “more perfect Union.” 

— Thomas A. Barnico 

23. The dueling majority and dissenting positions in a 1999 decision of the 
Supreme Judicial Court (SJC) illustrate some of the debate over proper modes of 
interpretation sketched by Sutton. In Commonwealth v. Gonsalves, 429 Mass. 
658 (1999), the SJC declined to follow the decisions of the United States Su-
preme Court under the Fourth Amendment and instead ruled that Pt. 1, art. 
14 of the Massachusetts Constitution required that a police officer, in a routine 
traffic stop, must have a reasonable belief that the officer’s safety, or the safety 
of others, is a danger before ordering a driver or passenger out of the motor 
vehicle. Compare id. at 660-68 (similarity of words in Fourth Amendment and 
earlier-enacted art. 14 does not “support a conclusion” that the SJC is “com-
pelled to act in lockstep” with interpretations by the Supreme Court) with id. 
at 671-91 (Fried, J., dissenting) (interpretations of state constitution that depart 
from interpretation of similar federal language must identify “something in our 
constitution that authorizes us to announce” an “anomalous rule;” “historical 
foundation” of majority opinion owes more to the Brennan 1977 article, supra 
note 6, than to John Adams). Justice Wilkins addressed the dissent of Justice 
Fried in Gonsalves in a later law review article. See Herbert P. Wilkins, “The 
Massachusetts Constitution — The Last Thirty Years,” 44 Suffolk U.L. Rev. 
331, 343-45 (2011).
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Book Review
The Plea 
By Steve Cavanagh (Flatiron Books 2016)

The Plea,1 by Steve Cavanagh, a practicing attorney in Belfast, 
Northern Ireland,2 follows Eddie Flynn, former confidence man 
turned Manhattan criminal defense attorney, in his quest to clear 
internet mogul David Child of first-degree murder charges, while 
simultaneously extricating his wife from taking the fall for launder-
ing money for a Mexican drug cartel, a scheme she was seemingly 
unaware of.

The novel opens with Flynn returning to his grimy office late one 
night, tipped off by his jimmy-rigged door that there are intruders 
in his office. After a brass-knuckled scuffle with the break-in team’s 
first line of security, Flynn acquaints himself with the team’s leader, 
Lester Dell, a higher-up in the CIA who presents Flynn with an offer 
he can’t refuse.

Flynn’s wife, Christine, is on the partner track at prestigious 
white shoe law firm Harlan and Sinton. It has come to Dell’s at-
tention that the firm is engaging in a money laundering scheme in 
which they take money from drug cartels, create a shell corporation, 
and offer investors securities in those corporations with very gener-
ous guaranteed returns, thus washing the cartel’s drug proceeds. 
The firm has a habit of having its first-year associates be witnesses 
to client signatures of share transfer agreements, and Flynn’s wife’s 
name is on one such agreement. Regardless of Christine’s intentions 
or knowledge, being a witness to money laundering is a strict liabil-
ity offense (at least in the novel; whether such a strict liability offense 
really exists in the United States is another question) and Dell has 
enough on Christine to put her away for decades.

Dell, however, has a way for Flynn to save his family and reap 
a financial windfall of $100,000 at the same time. You see, David 
Child, a 20-something billionaire, and founder of the largest social 
media platform in the world, Reeler, has just been arrested for the 

murder of his girlfriend. All of the evidence points to Child, and 
his guilt is seemingly open and shut. Dell’s deal for Flynn? Flynn 
must steal Child from his longtime attorney, Gerry Sinton (who is 
also one-half the namesake of the firm employing Christine), and 
get him to plead out before the arraignment the next day at noon. If 
Flynn can make that happen, Christine walks, and they get a nice 
little severance to go with it.

The novel’s protagonist immediately finds himself at the center 
of a professional conflict of interest between zealously representing 
his client (who declares he has been set up for the murder) and his 
own self-interests (namely, clearing his wife of criminal liability). As 
presented by Dell, these choices are mutually exclusive. Not so to 
Flynn, and the novel follows him as he attempts to clear Child and 
his wife while simultaneously holding off Dell, Sinton, a court sys-
tem predetermined to convict, and a cartel hitman sent to safeguard 
the cartel’s drug money. 

Throughout the book, Flynn also faces (and creates) other ethi-
cal considerations he seems to approach less seriously than the duty 
to his client. Flynn has no trouble turning to his old con-running 
crew consisting of a prostitute, ex-military, and various other ne’er-
do-wells to get critical information or place certain key opponents 
in compromising positions for the purpose of furthering his client’s 
case. On this front, Flynn is more in line with someone like one of 
America’s favorite television lawyers, Saul Goodman,3 in that the 
ends justify the means. In fact, Flynn almost treats his unethical 
and illegal behavior in furtherance of his client’s case as an ethical 
duty rather than an ethical lapse — as he says at one point, “I don’t 
have a right side — I just have a client.”4 

Flynn’s relationship with the apparatus of justice is front and 
center throughout the book. Specifically, Flynn tailors his approach 

1. Steve Cavanagh, The Plea (Eddie Flynn #2) (2016).
2. Cavanagh’s practice appears to be mostly civil, and he is noted for secur-
ing what is reported to be the largest damage award in the history of Northern 
Ireland via representation of a racially discriminated-against factory worker.

3. Saul Goodman is a character in both Breaking Bad and Better Call Saul, 
who, despite being an attorney, often cuts corners in his practice and violates 
ethical rules.
4. Cavanagh, supra note 1, at 232.  
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to the different judges he encounters. The first judge Flynn encoun-
ters, Judge Knox, is sanctimonious, impatient and, above all, values 
his afternoon tee time ahead of any court business before him. In 
contrast, the next judge Flynn appears before is a newly appointed 
former bankruptcy attorney whose mastery of criminal matters is 
limited. Flynn artfully plays to each judge’s personality and back-
ground to ensure the dominoes fall his way. He also showcases his 
ability to relate to the various court staff and engage their coop-
eration. For example, Flynn is able to get the clerk to call certain 
defendants in a specific order beneficial to him. Flynn also is able 
to get the bailiff to give him special access to the prisoner holding 
cells such that he may conveniently acquaint himself with David 
Child while Child is awaiting arraignment. As any practicing trial 
attorney can attest, the courtroom staff are among the most im-
portant players in the courtroom; they make the proceedings play 
out smoothly and efficiently. Flynn understands and highlights this 
dynamic. 

Throughout the book, Cavanagh explores the nature of the crim-
inal justice system, and portrays a view that the system is set up to 
incarcerate the accused rather than discovering the truth and the 
true nature of the crime being investigated. In Flynn’s world, pros-
ecutors often have the upper hand by dangling attractive plea offers 
in the face of long prison sentences in order to convince defendants 
— innocent or not — to plead guilty. As he notes, “It’s mathemat-
ics — not justice, but that’s the reality.”5 The lead prosecutor in the 
book, Michael Zader, exemplifies this reality. Zader is the arche-
typal Hollywood prosecutor more interested in his own prestige, 
the television cameras, and winning and losing than guilt or in-
nocence. Zader charges ahead in his prosecution of Child, even as 
legal rulings do not go his way and, more importantly, the evidence 
supporting his case begins to crumble. Zader has the gall to declare 
to Flynn that he will not stop until he convicts Child. Cavanagh’s 
use of Zader to explore this topic is a timely illustration in a nation-
wide debate on the need for sentencing and criminal justice reform. 

Like any good legal thriller, there is plenty of courtroom drama. 
During the preliminary hearing, Child is faced with numerous evi-
dentiary hurdles that he needs to explain away and overcome. Dur-
ing cross-examination of the government’s witnesses, Flynn exposes 
innocent explanations for what is seemingly strong, inculpatory 
forensic evidence. He and his irascible second chair, a legendary, 
hustling trial defense attorney who spent much of his time in the 
back room of Finnegan’s Pub, develop a key prosecution witness’s 
testimony so that it favors their theory of the case rather than the 
prosecution’s without alerting the judge or the prosecution to their 
strategy. Along the way, Flynn develops his own theory of who 
killed Child’s girlfriend, which drops like a bomb in the courtroom. 

Flynn also faces his fair share of danger while trying to navigate 
Dell’s deal and the seemingly insurmountable evidence of Child’s 
guilt. In the book, Harlon and Sinton handle so much money for 
their clients that they are rightfully paranoid about their client ac-
counts being hacked and having their electronic security compro-
mised. Prior to developing Reeler, Child had designed an algorithm 
for Harlan and Sinton designed to protect the firm’s electronic bank 
accounts in such a way that the monies are automatically taken out 
of one account and instantaneously credited to numerous other ac-
counts on a daily basis. It turns out, the same methodology is being 
used to launder the cartel’s money, and only Child has the ability to 
stop it through his firsthand knowledge of how the system was de-
signed. With billions of the cartels’ and Harlon and Sinton’s dollars 
at stake, Flynn finds himself caught in the middle of a deadly game 
in which the further he pushes for the truth, the greater the risks to 
him and his client. 

In sum, The Plea is an entertaining and high-paced legal thriller 
that can be described as a cross between The Firm and Better Call 
Saul. The Plea is a perfect summer read for a Cape Cod weekend.

— Michael Lonzana

5. Cavanagh, supra note 1, at 116.  
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