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Massachusetts LegaL MaLpRactice  
cases 2000-2009

By David A. Barry and William L. Boesch

This is the fourth in a series of articles, the first published in 
1978, on developments in the Massachusetts law governing mal-
practice claims against lawyers.1 For the sake of consistency, this 
article follows a format very similar to the last one, published in 
2000. We treat the following topics:

(1) When will a lawyer be found to have a duty of care 
based on an implied attorney-client relationship with 
a malpractice plaintiff, even where no express relation-
ship existed?

(2) When may a lawyer owe a duty to a non-client third 
party?

(3) What theories of liability are commonly asserted in 
legal malpractice cases?

(4) What must a plaintiff prove to establish the required 
causal connection between the lawyer’s mishandling of 
a matter and the plaintiff’s loss—and when does the 
burden of proof on this element shift to the lawyer?

(5) What is the role of expert testimony, as to the ap-
plicable standard of care and as to causation?

(6) What affirmative defenses apply?

(7) Who may be vicariously liable for a lawyer’s mal-
practice?

(8) What other procedural issues may arise?

i. iMpLied attoRney-cLient ReLationship

In Massachusetts, an implied attorney-client relationship that 
gives rise to a duty of reasonable care enforceable in a malpractice 
suit is formed when (1) a person makes an express request for the 
advice or assistance of an attorney on a particular matter; (2) the 
matter is within the attorney’s area of competence; and (3) the at-
torney impliedly assents to give the requested advice or assistance.2 
The attorney’s assent will be implied where (a) assent is evident from 
the lawyer’s conduct, or (b) the putative client reasonably relies upon 
the attorney to provide the advice or assistance, the attorney knows 
of the reliance, and he does nothing to negate it.3

Massachusetts courts continue to be skeptical of claims by so-
phisticated parties that turn on the existence of a mere implied 
attorney-client relationship. In International Strategies Group, Ltd. 
v. Greenberg Traurig, LLP,4 the defendant lawyer represented an in-
vestment firm in efforts to recover funds that had been misappropri-
ated. One of the major investors in the firm, a Hong Kong company, 
had regular dealings with the lawyer as it sought to recover about 
$4 million of its own funds. The lawyer made clear in some of his 
correspondence that he represented only the investment firm. How-
ever, in other places he suggested that he “represented the team” 
comprising the firm and the Hong Kong investor; he said that the 
interests of the two were “one and the same”; and at one point he 
said that he was preparing a civil suit “to protect [the Hong Kong 
investor’s] interest.” The investor had also provided the lawyer with 
a power of attorney.

Affirming an award of summary judgment for the lawyer, the 
First Circuit held that the facts did not give rise to an implied attor-
ney-client relationship. First, there was no evidence that the Hong 

1.   See D. Barry, Legal Malpractice in Massachusetts, 63 Mass. L. Rev. 15 (1978) 
[hereinafter 1978 Article)]; D. Barry, Legal Malpractice in Massachusetts: Recent 
Developments, 78 Mass. L. Rev. 74 (1993) [hereinafter 1993 Article]; D. Barry 
& W. Boesch, Legal Malpractice Law in Massachusetts: Developments 1993-2000, 
85 Mass. L. Rev. 2 (2000) [hereinafter 2000 Article]. Copies of these articles 
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lications.”
2.   See 2000 Article, supra note 1, at 4.
3.   See 2000 Article, supra note 1, at 6-7.
4.   482 F.2d 1 (1st Cir. 2007).
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Kong investor asked the attorney to represent it. Indeed, in some 
of its own correspondence, the investor acknowledged that the at-
torney represented the investment firm, not the investor. The court’s 
reading of the statements in the lawyer’s letters about protecting the 
investor’s interests was that they could not, in context, have been 
reasonably understood to mean that the lawyer was actually rep-
resenting the investor. The investor had counsel of its own, at least 
for some purposes. It was not enough that the investor at one point 
raised the idea of joint representation with the lawyer’s client, the 
investment firm, to which the latter did not respond.

Further, the Hong Kong investor had a potential claim against 
the investment firm—a claim the attorney urged the investor not 
to pursue. Thus, there would have been a conflict had the attorney 
represented both the investment firm and the investor.

Finally, in the court’s view, there was no evidence that the in-
vestor had, in fact, relied on the attorney to provide legal services 
directly to it. To be sure, the investor relied on the fact that the 
attorney was seeking to recover the missing funds, and expected to 
benefit from any such recovery. But the recovery work was part of 
the lawyer’s legal services for his client, the investment firm. The 
court here drew an analogy to the beneficiary under a will: the fact 
that he may benefit financially from the services performed by the 
attorney for the testator-client does not give rise to the kind of reli-
ance that might create an implied attorney-client relationship.

The other leading recent case in this area, In re Mahoney Hawkes,5 
arose out of widely publicized mishandling of client funds by the 
prominent Boston lawyer Morris Goldings, who was disbarred in 
2002. His law firm filed for Chapter 11 bankruptcy relief. An inves-
tor, Go-Best Assets, attempted to recover in the bankruptcy pro-
ceeding about $6.6 million it said it lost in a series of investment 
deals facilitated by Goldings.

After an evidentiary hearing, a bankruptcy judge, sitting as 
factfinder, held that no implied attorney-client relationship existed 
between Go-Best and the law firm. As the court summarized the 
facts: “Go-Best sought investments in the United States. Goldings, 
through two intermediaries, presented two deals [to Go-Best] which 
appeared to offer good profits in a short period of time. Go-Best 
decided to use the advice of the intermediaries … and engage in the 
speculative ventures with Goldings. Both sides were in it for their 
own profit.” There was “no indication,” the court said, that the law 
firm was to receive any benefit from the transactions.

The court also found that Go-Best did not ask Goldings to pro-
vide legal advice concerning the transactions. And “certainly, invest-
ment advice was not within Goldings’ area of expertise” as a lawyer. 
The testimony of Go-Best’s key witness about alleged conversations 
with Goldings from which it was understood that he would act as 
lawyer for Go-Best was “unduly vague … inconsistent, lacking in 
candor and suspect.”

Goldings had been involved as a lawyer in previous transactions 
involving the same principals, the court acknowledged. But this 
did not mean that he agreed to represent Go-Best in the subject 

transactions—particularly where the evidence about the earlier 
deals was that Go-Best felt dissatisfied with Goldings’s legal work. 
Further, the Go-Best principals were well educated and sophisti-
cated. They never got a bill for or paid for any legal work. Goldings 
would have had a number of conflicts if he had acted as lawyer for 
all the parties Go-Best claimed he did. And when Go-Best began 
to have doubts about Goldings’s handling of its funds, it did not 
complain to his firm, to his malpractice carrier, or to the Board of 
Bar Overseers.

Both of these federal-court cases emphasize the requirement that 
the putative client must have made an express request for the ad-
vice or assistance of the attorney on a particular matter, even where 
the lawyer has represented the putative client on other matters. But 
in Lawrence Savings Bank v. Levenson,6 the Massachusetts Appeals 
Court seemed willing to relax this requirement.

A bank brought a malpractice action against attorneys who 
were involved in loan transactions arranged by a major bank cus-
tomer and a friendly officer inside the bank. Appealing from a jury 
verdict in favor of the bank, the lawyers argued that in one of the 
disputed transactions, they represented only the borrower, not the 
bank. With little discussion, the Appeals Court held that sufficient 
evidence—including the facts that one of the attorneys routinely 
represented the bank in such transactions, communicated directly 
with the officer about the loan, prepared all of the loan documents, 
and billed the bank for his services—was presented to support the 
jury’s finding that the attorneys had implicitly represented the bank 
in this instance.

Another countervailing example is found in the rulings of a su-
perior court judge in Meloche v. Stempler.7 The defendant lawyer was 
retained to handle a real estate purchase by a client, March, from 
a man named Jamara, with whom the client disclosed she had a 
close personal relationship. The lawyer met with March and Jamara, 
and Jamara later acknowledged that he understood the lawyer was 
representing March. The documents drafted by the lawyer included 
terms that were unusually generous to March, though Jamara did 
not contend that the terms were anything other than what he in-
structed. The lawyer later handled two further transactions in which 
March acted as agent for Jamara, and in one case also acted as the 
buyer, in the sale of property Jamara owned.

Jamara later sued both March and the lawyer. A jury found that 
an implied attorney-client relationship existed between the lawyer 
and Jamara, and on post-trial motions the superior court judge up-
held this finding as supported by the evidence.

The lessons from Lawrence Savings Bank and Meloche seem to be 
that a court will be more likely to find an implied attorney-client 
relationship (or permit one to be found)—even in the face of an 
apparent conflict of interest with the lawyer’s acknowledged cli-
ent—where the plaintiff claiming to be a “second client” is unso-
phisticated, and where the lawyer has somehow used his role to the 
disadvantage of the plaintiff.

5.   334 B. R. 41 (Bankr. D. Mass. 2005) (Hillman, J.).
6.   59 Mass. App. Ct. 699 (2004).
7.   2008 WL 754760 (Mass. Super. Ct. Mar. 20, 2008) (Kern, J.) (ruling for 

plaintiff on Chapter 93A claim), and 2008 WL 2875444 (Mass. Super. Ct. July 
11, 2008) (Kern, J.) (denying lawyer’s motion for Judgment N.O.v.).
8.   See 2000 Article at 7.
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ii. duties to non-cLients

In the 2000 article we discussed the circumstances in which a 
lawyer may owe a duty of reasonable care to a non-client whom the 
lawyer knows will rely on the services rendered. Cases in which such 
a duty is found often involve lawyers who convey factual informa-
tion to non-clients, or perform services that are intended for the 
direct benefit of the non-client. But Massachusetts courts will not 
impose a duty of reasonable care toward a non-client if such a duty 
“would potentially conflict” with the attorney’s obligations to his 
pre-existing client.8

In recent years lawyers have continued to face claims from non-
clients in a variety of contexts. The claims often go hand-in-hand 
with claims based on a supposed implied attorney-client relation-
ship. Thus, in International Strategies Group, Ltd. v. Greenberg Trau-
rig, LLP, discussed above, the First Circuit held that the plaintiff 
Hong Kong investor failed to show an implied attorney-client re-
lationship, and went on to hold that because the investor and the 
lawyer’s actual client were potentially adverse parties, the attorney 
could not have owed a duty to the investor as a non-client.9 Like-
wise, in In re Mahoney Hawkes, also discussed above, the court con-
cluded that the law firm did not owe any duty of care to the plaintiff 
investor as a non-client.10

Claims based on an alleged duty to a non-client have recurred in 
other common settings:

Close Businesses Under Massachusetts law an attorney for a part-
nership or closely held corporation owes not only the usual duties of 
a lawyer to the organization as his client, but also certain fiduciary 
duties to the individual partners or shareholders. Such individual 
obligations may be imposed on the attorney even without his ever 
agreeing to act as personal counsel for any such individual. Indeed, 
the attorney’s fiduciary duties may preclude the attorney from coun-
seling one partner or shareholder in a matter that affects the interests 
of another. In addition, partners and shareholders in such organiza-
tions owe fiduciary duties to one another, and the attorney must 
avoid improperly assisting a partner or shareholder in conduct that 
would constitute a violation of such duties.

These principles were reaffirmed and applied by the Massachu-
setts Appeals Court in Cacciola v. Nellhaus.11 The attorney for a fam-
ily real estate partnership was alleged to have personally counseled 
one of the partner-brothers in his purchase of the share formerly 
owned by a deceased brother. A third brother, who learned of the 
transaction only after it occurred, sued and challenged the attorney’s 
role. He alleged that the partners had earlier expressed an interest 
in collectively purchasing the share in question, that the heirs of the 
deceased brother had been misinformed about the other brother’s 
interest in buying the share, and that the price paid by the purchas-
ing brother was below market value. The attorney had also allegedly 
counseled the purchasing brother that he was not legally bound to 
consult with his partners about the purchase, and later refused to 
provide information to the plaintiff about the transaction, asserting 
that the information was confidential.

A trial judge granted a motion to dismiss the complaint against 
the attorney at the outset of the case, but the Appeals Court rein-
stated the claim. The court accepted that the complaint did not offer 
any basis for a claim by the aggrieved brother (or, more precisely, by 

his estate, since this brother too had since died) based on an express 
or implied attorney-client relationship with the lawyer.

But in the court’s view the allegations concerning the attorney’s 
role in the transaction did provide a basis for viable claims against 
the lawyer for (1) breach of fiduciary duty, (2) aiding and abetting 
the purchasing brother’s breach of fiduciary duties owed to his part-
ners, and (3) intentional interference with the plaintiff brother’s op-
portunity to acquire a portion of the disputed share. 

The court also held that the allegations would support a further 
claim on behalf of the partnership for interference by the lawyer 
with a valuable business opportunity.

Thus, the principal importance of the Cacciola decision is its re-
emphasis of the potential for conflicting duties when a lawyer repre-
sents a partnership or similar organization and becomes involved in 
any undertaking on behalf of an individual member.

Estates The Appeals Court was less sympathetic to the claims of 
non-clients in several matters involving estates. In Bratcher v. Mo-
riarty, Donoghue & Leja, P.C.,12 a lawyer handled a wrongful-death 
suit on behalf of a widow who was one of two co-administrators 
of her late husband’s estate. As required by statute, the suit was 
brought by the widow in her capacity as co-administrator for her 
own benefit as the husband’s heir. She later settled the suit under 
terms that included a confidentiality agreement.

The other co-administrator was the decedent’s father. He unsuc-
cessfully sought to bring his own wrongful-death suit, which was 
dismissed because the father was not a dependent and thus not en-
titled by statute to damages for his son’s death. The father also un-
successfully sought to intervene in the widow’s suit. He then sued 
the widow’s attorney for malpractice, claiming that the lawyer had 
a duty to inform the father of the settlement of the widow’s case, as 
a result of which the father missed a chance to be reimbursed for 
funeral and other expenses.

The Appeals Court regarded the father’s relationship with the 
lawyer as analogous to that between a trust beneficiary and a lawyer 
for the donor. Thus, the rule applicable in that situation also applied 
here: because the interests of the third party may conflict with that 
of the lawyer’s client, the lawyer could owe no duty to the third 
party.13 The father argued that there was, in fact, no such conflict 
of interest, but in the court’s view the record showed otherwise. The 
court also noted that the settlement agreement, the widow’s instruc-
tions, and the governing ethical rules all precluded the lawyer from 
disclosing the settlement to the father.

On similar grounds, the court rejected the father’s separate claim 
that the lawyer was obliged to ensure that the father was reimbursed 
for his expenses. The father’s theory was that the wife was required 
by statute to use the settlement proceeds to pay funeral expenses, 
that the attorney had a duty to carry out this obligation, and that 
he had promised he would. But the court held that the lawyer could 
owe no general duty himself, given the potential for conflict. And if 
the attorney made a promise, it was on behalf of a disclosed princi-
pal, the widow. Under agency, law he could not be held personally 
liable for the widow’s breach.

In the other Appeals Court case involving an estate, Rogers v. 
Regnante,14 the children of their deceased father’s first marriage sued 
the father’s attorney for failing to draft a will that carried out their 

9.   482 F.2d 1 (1st Cir. 2007).
10.   334 B. R. 41 (Bankr. D. Mass. 2005) (Hillman, J.).
11.   49 Mass. App. Ct. 746 (2000).

12.   54 Mass. App. Ct. 111 (2002).
13.   See 2000 Article, supra note 1, at 7.
14.   50 Mass. App. Ct. 149 (2000).
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father’s intent to pass all his property to them, and none to his sec-
ond wife. 

The court assumed without deciding that the children could as-
sert such a claim against the lawyer, but held that they had failed 
to offer sufficient evidence—under the heavy burden of proof appli-
cable where a plaintiff seeks to override the purposes of the Statute 
of Frauds—that the attorney indeed knew of and failed to carry out 
such an intent by the testator.

In a superior court case, Macht v. Estate of Dobkin,15 the plaintiff 
in a will contest sued two attorneys who had been retained by a 
terminally ill woman to revoke a previously executed will and draft 
a new one, but who had not yet finished their work by the time the 
client died. 

A superior court judge granted the lawyers’ motion for summary 
judgment. The court found that while the attorneys owed a duty 
of undivided loyalty to their client, the plaintiff was, at best, an 
incidental beneficiary of that relationship with no enforceable rights 
against the lawyers. The court further concluded that the case did 
not fall within any of the limited exceptions in which a beneficiary 
may sue a testator’s attorney for breach of fiduciary duty—viz, where 
(1) the attorney’s drafting error thwarts the intent of the testator, 
(2) all the beneficiaries want the will allowed, and (3) none chal-
lenge the distribution under the will. The Appeals Court affirmed 
the dismissal of the claims, noting the “rather striking” potential 
for conflict between the lawyers’ duties to their dying client and the 
claimed duties to the plaintiff.16

By contrast, in Ellis v. DiPasquale,17 a superior court judge held 
that the defendant attorney was not entitled to summary judgment 
on the issue of duty in a suit brought by a non-client beneficiary 
who claimed that her brother and his attorney improperly induced 
her to disclaim her share of her mother’s estate. The judge noted that 
the plaintiff “is a woman of limited education and experience, who 
“alleges she trusted [the brother] to manage the estate, particularly 
given his level of education.” The court was also concerned that “the 
disclaimer itself was a complex legal document which a person of 
limited education and experience, such as [the plaintiff], would like-
ly have needed assistance understanding.” The judge dismissed the 
issue of potential conflict in a footnote, observing that the attorney 
could not have owed his client, the brother, any legitimate duty that 
conflicted with properly explaining the disclaimer document to the 
plaintiff.18 However, the court went on to hold that the plaintiff had 
delayed too long in bringing suit after learning that she had received 
no share of the estate, and that her claims were time-barred.19

Real Estate In Fistel v. Favaloro,20 a real estate buyer sued the 
lending bank’s attorney based on his deficient review of the deed for 
the subject property. The Appeals Court held that any reliance by 
the buyer on the attorney’s review was unreasonable as a matter of 
law. Quoting a 1983 case, the court reiterated that “where a noncli-
ent takes the chance that the client’s interests are in harmony with 

her own … her claim of foreseeable reliance on the advice of the 
client’s attorney cannot be rescued simply because, in retrospect, the 
interests are shown not to have differed.”21

In U.S. Bank, N.A. v. National Lenders, Inc.,22 a superior court 
judge held that the lawyers for the lender in a mortgage transac-
tion, having concededly failed to ensure that their client’s mortgage 
occupied first position in the transaction, could not be sued by an 
assignee of the mortgage. The lawyers did not know of the intended 
assignment at the time of their work, and in the court’s view, giv-
ing the lawyer a duty to the assignee would create an impermissible 
conflict of interest.

By contrast, in Cheswell Inc. v. Premier Homes,23 a federal district 
court magistrate judge found a genuine issue of fact as to whether 
the defendant attorney, who represented a developer in a commer-
cial real estate transaction, promised to record the mortgage in ques-
tion, and therefore whether he was subject to suit by a non-client 
assignee of the mortgage. At summary judgment, the lawyer “failed 
to demonstrate that the recording of the mortgage,” which the court 
referred to as a “ministerial task only,” “was so adversarial in na-
ture as to render unreasonable any reliance by [the mortgagee], a 
non-client.” The court thus denied the lawyer’s motion for summary 
judgment on the plaintiff’s negligence claim.

Similar reasoning appears in Nickerson v. Walsh,24 where an at-
torney represented a mortgage company that agreed to extend fi-
nancing to a homeowner to avoid a foreclosure sale. The attorney 
arranged to have the plaintiff sign the closing documents in virgin-
ia, near where she lived, and send them back to the lawyer’s office. 
When the documents were not recorded in time, the homeowner 
sued the lawyer.

Rejecting a motion for summary judgment by the lawyer, a su-
perior court judge observed that the attorney knew the homeowner 
was relying on him to record the documents. The lawyer had ex-
clusive control over the documents, and knew when they had to be 
recorded to avoid the foreclosure sale. There was no potential for 
conflict in his carrying out this “purely ministerial” act.

Other Cases An attorney was sued by the wife of his client in 
Tomaiolo v. Labovitz.25 The lawyer had filed a bankruptcy petition 
for the client husband, but failed to disclose certain assets and re-
paid business loans. As a result, the husband became the target of 
a federal criminal investigation, and was eventually found guilty 
of criminal offenses based on the non-disclosure. A superior court 
judge accepted that a client’s spouse can sue for loss of consortium 
claim arising from legal malpractice, notwithstanding a 1996 Su-
preme Judicial Court decision rejecting such a claim26 (a decision 
the superior court judge limited to its facts). But here the wife’s 
consortium claim was derivative of the client-husband’s claim that 
the lawyer’s malpractice caused him emotional distress. Since the 
husband had neither shown that this was the exceptional sort of 
legal malpractice case in which recovery for emotional distress is 

15.   2005 WL 1156160 (Mass. Super. Ct.) (Burnes, J.), affirmed, 66 Mass. App. 
Ct. 1117 (2006) (unpublished).
16.   66 Mass. App. Ct. 1117 (2006) (unpublished).
17.   2009 WL 1083420 (Mass. Super. Ct.) (Rup, J.)
18.   Id. at 3.
19.   Id. at 4.
20.   63 Mass. App. Ct. 651 (2005).

21.   Id. at 653 (quoting Page v. Frazier, 388 Mass. 55 (1983)).
22.   2008 WL 1869754 (Mass. Super. Ct.) (Lu, J.).
23.   319 F.Supp. 2d 144 (D. Mass. 2004) (Neiman, M.J.).
24.   2000 WL 1513788 (Mass. Super. Ct.) (Agnes, J.).
25.   2001 WL 1813755 (Mass. Super. Ct.) (Hillman, J.)
26.   Poly v. Moylan, 423 Mass. 141 (1996).
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permitted, nor met the separate requirement of proving physical 
manifestation of his alleged emotional harm, the wife’s consortium 
claim necessarily failed.

Zabin v. Picciotto27 was a collection action against a group of 
clients, the Picciottos. The Picciottos obtained a substantial judg-
ment in a toxic-tort matter against a company which then sought 
bankruptcy protection. The Picciottos sought to participate in an 
unsecured creditors’ committee, but were allegedly prevented from 
doing so by the committee’s attorney. In the collection case brought 
against them, the Picciottos argued that the fees and expenses at is-
sue were only incurred because of the committee attorney’s conduct, 
and they sought to implead him as a third-party defendant. A supe-
rior court judge held that the attorney owed duties only to members 
of the committee, and not to the entire class of unsecured creditors. 
Thus, the court denied the Picciottos’ motion seeking to implead 
him as a third-party defendant.

On the whole, these decisions show that the courts continue to 
be highly skeptical of claims against attorneys by non-clients. At the 
same time, there are some reasonably common settings in which 
valid claims can arise, especially in cases where less-than-sophisti-
cated clients are involved.

iii. duties to cLients

A. Negligence In Advice As To Litigation Risks

The rule remains in Massachusetts that “an attorney owes his cli-
ent an obligation to exercise a reasonable degree of care and skill in 
the performance of his legal duties,” and that for the non-specialist, 
the applicable yardstick is “the degree of care and skill of the average 
qualified practitioner.”28 The standard is not one of perfection, nor is 
a lawyer obligated to protect his client from any and all misfortune.

In Coastal Orthopaedic Institute v. Bongiorno,29 an attorney rep-
resented a client in the defense of an employment dispute involving 
multiple theories of liability. The attorney advised the client that 
the claim was “defendable.” In a subsequent arbitration, the client 
prevailed on the opponent’s claim of breach of contract, but lost on 
the claim of age discrimination.

Affirming summary judgment for the lawyer in the malpractice 
case, the Appeals Court held that the client failed to offer sufficient 
evidence that the lawyer’s advice that the case was “defendable” fell 
below the standard of care. “An attorney’s legal opinion as to the 
prospects of litigation success or the risks of liability must adhere 
to” general reasonableness standards, the court said, “but in the final 
analysis, any such opinion concerning the merits of the affirmative 

case, or the defendability of the defense case, is not to be measured 
by perfection in predictability of outcome, nor by infallibility in 
opinion determination.”

It was clear from the record, the court continued, that the arbi-
trator’s award resulted from his finding that the clients’ testimony 
was not credible. As the superior court judge had perceived, the cli-
ent’s claim was essentially that the lawyer “should have protected 
them against their own lack of credibility.” The court rejected this 
notion: “An attorney cannot, and does not, insure a client against 
that shortcoming at the risk of malpractice. The arbitrator did not 
conclude that [the client] had advanced a bad faith, frivolous, or 
groundless explanation for [the former employee’s] nonrenewal. No 
basis exists in the summary judgment record for the determination 
that [client’s] position was utterly specious or baseless. The defense 
was respectably triable as a contest of credibility.”

Finally, the court noted that in support of a motion for summary 
judgment, the defense submitted an expert affidavit confirming that 
the claim was indeed “defendable,” and that, based on the expert’s 
review of the record, there was sufficient evidence on which a trier of 
fact could have found for the client on the age discrimination claim. 
The client’s failure to offer any responsive expert testimony on this 
point further doomed its case.30

B. Chapter 93A

It is by now well known that a claim under the Massachusetts 
consumer protection statute known as Chapter 93A is available only 
against a defendant who is engaged in “trade or commerce,” and ap-
plies only to actions taken “in a business context.”31 Conduct that is 
“not intended to influence an external marketplace” is not covered 
by the statute.32 For example, employment and partnership disputes 
are outside the statute’s reach.33 The cases cited in the 2000 Article 
suggested that not all aspects of the practice of law necessarily meet 
the trade-or-commerce requirement.34

Whether this remains true is uncertain. In at least one recent de-
cision, the Appeals Court broadly suggested that there is “no doubt 
that the provisions of G.L. c. 93A apply to attorneys,” and suggested 
that the only threshold issue is whether a client’s claim is properly 
asserted under section 9 of the statute (consumers) or section 11 
(other businesses). This “is a question of fact” that turns on whether 
the client was also engaged in trade or commerce.35 On the other 
hand, a federal magistrate judge has adopted the view that Chapter 
93A applies only where an attorney somehow “cross[es] a boundary 
from traditional representation into active participation in trade and 
commerce.”36

27.   2000 WL 1473445 (Mass. Super. Ct.) (Sikora, J.).
28.   See 2000 Article, supra note 1, at 10.
29.   61 Mass. App. Ct. 55 (2004).
30.   Contrast, St. Paul Fire & Marine Ins. Co. v. Birch Stewart Kolasch & 
Birch, 379 F. Supp. 2d 183, 200-202 (D. Mass. 2005) (Collings, M.J.) (denying 
patent-lawyer defendant’s motion for summary judgment arguing that he had 
no duty to protect his client from the filing of a concededly meritless lawsuit by 
a competitor). The authors were counsel for the defendant lawyers in St. Paul. 
At trial, a jury found that both the patent lawyer and his co-defendant were not 
negligent. As a result, the magistrate judge’s ruling, which the authors believe 
was incorrect, was never subjected to appellate review.
31.   E.g., Frullo v. Landenberger, 61 Mass. App. Ct. 814, 821 (2004).
32.   See First Enters. Ltd. v. Cooper, 425 Mass. 344, 348 (1997).
33.   See Milliken & Co. v. Duro Textiles, LLC, 451 Mass. 547, 564 (2008).

34.   See 2000 Article, supra note 1, at 13. 
35.   See Frullo v. Landenberger, 61 Mass. App. Ct. 814, 822 (2004). The Ap-
peals Court held that the lower court had erred in granting summary judgment 
for the defendants on the question of whether the clients were in trade or com-
merce, but that the Chapter 93A claim would fail in any event based on the 
same lack of causation evidence that doomed the malpractice claim (see above).
36.   Cheswell, Inc. v. Wesfield Constr. Co., Inc., 319 F. Supp. 2d 144, 152 (D. 
Mass. 2004) (Neiman, M.J.) (quoting Coggins v. Mooney, 1998 WL 156998 
(Mass. Super. Ct.)); see St. Paul Fire & Marine Ins. Co. v. Ellis & Ellis, 262 F.2d 
53 (1st Cir. 2001) (lawyers’ involvement in fraudulent worker’s compensation 
scheme met “trade or commerce” requirement); Cacciola v. Nellhaus, 49 Mass. 
App. Ct. 746 (2000) (subject transaction was internal dispute that did not occur 
in trade or commerce); Schoonmaker v. Wilmot, 2000 WL 33596833 (Mass. 
Super. Ct.) (Gants, J.) (Chapter 93A claim against lawyer proper where he par-
ticipated in alleged fraud against non-client).
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A superior court judge assumed without discussion that the de-
fendant lawyer was engaged in trade or commerce in Lingis v. Wais-
bren,37 and found the lawyer liable for emotional-distress damages 
which the court trebled under Chapter 93A.38 The decision is espe-
cially remarkable given that a jury rejected the client’s malpractice 
claim against the lawyer, finding no causal connection between his 
mishandling of the underlying matter and the adverse result for the 
client.

The client was the executrix of the estate of her late brother, and 
she retained the attorney to file a medical malpractice lawsuit. The 
brother had been hospitalized for treatment of depression and an-
orexia, and had died of an infection.

The attorney reviewed the pertinent medical records and recom-
mended taking action. He filed a complaint, but it was rejected by 
a medical-malpractice tribunal, after a hearing to which the lawyer 
sent an associate who was unfamiliar with the case. The lawyer cir-
cumvented the tribunal’s rejection by having the client post a bond 
with the court. After a period in which the lawyer conducted no 
discovery, the doctors filed a motion for summary judgment, ar-
guing that they were employees of a public university hospital and 
therefore immune under the Massachusetts Tort Claims Act. By 
this point, the client could not sue the Commonwealth, because the 
lawyer had failed to serve a presentment letter as required by statute.

The attorney alerted the client to the problems with her case, 
but did so in a way that concealed his failure to take discovery 
and to keep the hospital employer in case. Then, without the cli-
ent’s approval, the attorney executed a stipulation of dismissal as 
to all claims against the doctors in exchange for return of the cli-
ent’s bond. The client objected to the attorney’s action, retained new 
counsel, and filed the legal malpractice case.

In order to determine what the result of the medical malprac-
tice case would have been if the attorney had not mishandled the 
case, the legal malpractice jury heard a “trial within a trial.” The 
jury decided that the doctors were not negligent, thus disposing of 
the malpractice claim on causation grounds. Nonetheless, the court 
proceeded to address the client’s Chapter 93A claim, in a decision 
issued nearly a year later.

The attorney testified that, after the result at the medical-mal-
practice tribunal, he thought the client would likely survive a sum-
mary judgment motion, but would ultimately lose at trial on the 
issue of the doctors’ negligence. She would then have to pay the 
doctors’ legal fees and expenses for having asserted a meritless claim, 
he said, and he wanted to protect her bond.

In ruling on the client’s Chapter 93A claim, the court found that 
the lawyer breached the relevant standard of care by (1) failing to 
serve the presentment letter, (2) failing to oppose the doctors’ mo-
tion for summary judgment, including developing evidence that the 
doctors were contractors rather than employees of the hospital, and 
(3) failing to obtain plaintiff’s consent to the dismissal of the case. 
The court also cited other examples of what it called “egregious pro-
fessional negligence.” It acknowledged that mere negligence would 
not be enough to support a Chapter 93A claim, but suggested that 
“a record of compounded negligence can support reasonable infer-
ences of intentional or reckless deceit if other circumstances are 

present.” Such deceit was evident in the lawyer’s failure to obtain 
the client’s consent, his later false claim that he had obtained it, and 
the false story given at trial as to why he thought plaintiff had no 
case—when, all the time, the real problem was the lawyer’s failure 
to handle the case properly.

The court found that the client was entitled to the return of the 
amounts she had paid to the lawyer, damages for emotional distress, 
and her attorney’s fees and costs. Finally, because the attorney’s con-
duct was willful or knowing, plaintiff’s damages were trebled.

The Appeals Court reversed the decision in 2009 on narrow 
procedural grounds: while the plaintiff had submitted to the court 
the document she claimed was her pre-suit Chapter 93A demand 
letter, she never laid any foundation for its admission, and it was 
never accepted in evidence by the superior court. In ordering the 
case dismissed on this ground, the Appeals Court acknowledged 
that it was setting aside other “very large” questions raised by the 
superior court’s decision, including whether plaintiff was entitled 
to recover emotional-distress damages and whether there was any 
adequate basis for the damages awarded.39

C. Aiding and Abetting

Lawyers continue to be exposed to claims for aiding and abetting 
a client’s tort—that is, participating in the tort knowingly, actively 
and in bad faith. For example, in Cacciola v. Nellhaus,40 discussed 
above, an attorney for a four-member partnership assisted one part-
ner in purchasing the interest of a deceased partner, without disclos-
ing the planned purchase to the other partners. The attorney advised 
the buying partner that he owed no duty to the other partners with 
respect to the disputed purchase. The lawyer also acted as the buy-
ing partner’s attorney in a transaction that the Appeals Court found 
conflicted with the lawyer’s duty to the partnership. The Appeals 
Court held that under these circumstances the lawyer could be li-
able for aiding and abetting the buying partner’s breach of his duty 
of utmost good faith and loyalty to the other partners.

iv. causation

As in any negligence case, the plaintiff in a legal malpractice ac-
tion generally bears the burden of proving that the attorney’s con-
duct was the proximate cause of the client’s loss. The plaintiff must 
show that “he probably would have obtained a better result had the 
attorney exercised adequate skill and care.” Failure by the plaintiff 
to make such a showing of but-for causation or causation-in-fact 
requires entry of judgment for the attorney. This issue can frequently 
be resolved as a matter of law at summary judgment.41

Causation issues in legal malpractice cases can be complex, in 
part because there may be uncertainty about why the underlying 
case or business transaction turned out as it did, as well as uncer-
tainty about what would have happened had the matter been han-
dled differently. For example, in the litigation-malpractice context 
alone:

• There are cases in which the client suffered an adverse result at 
trial or other dispositive proceeding in the underlying matter, 
and cases where the underlying matter was settled. 

• There are cases in which the client claims he was forced to 

37.   2006 WL 452942 (Mass. Super. Ct.) (MacDonald, J.).
38.   In the 2000 article, we discussed the limited circumstances in which courts 
have permitted recovery of emotional-distress damages in legal malpractice 
cases. See 2000 Article, supra note1, at 18.

39.   Lingis v. Wasbrein, 75 Mass. App. Ct. 464 (2009)
40.   49 Mass. App. Ct. 746 (2000).
41.   See 2000 Article, supra note 1, at 15.
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settle after he learned that the attorney’s negligence had compro-
mised his case, and cases where the alleged malpractice stems 
from the settlement itself—e.g., the attorney negligently recom-
mends a bad settlement—or the client otherwise settles with-
out knowledge of the malpractice.

• There are cases in which the attorney committed the alleged 
malpractice but then still participated in the settlement or trial 
in which the harm manifested itself, and cases in which the 
settlement or trial was handled by successor counsel or someone 
else.

• There are cases where what the client claims he lost was an op-
portunity to succeed at trial (that is, win the trial, or do better 
than he did), and cases where the claim is based on a supposed 
lost opportunity for an advantageous settlement (that is, an op-
portunity to settle at all, or for a better settlement than the 
one that occurred). 

As discussed further below, the causation analysis in the mal-
practice case depends upon which of these variants is in play.42 

v. unceRtainty aRising fRoM settLeMent of undeRLying 
case

Where the underlying case was settled, the settlement introduces 
an element of uncertainty that is not present in a malpractice case 
arising from an adverse verdict or court ruling. This is particularly 
true where a client makes a settlement decision after learning of his 
lawyer’s alleged malpractice.

While the Massachusetts courts have not yet fully addressed the 
issue, courts in other jurisdictions have observed that a client’s deci-
sion to settle in these circumstances “creates speculation as to what 
could have otherwise been clear: the true merit of the underlying 
litigation, as distilled in the crucible of the courtroom … When a 
[client] has compromised an underlying claim, after having notice 
of the attorney’s alleged negligence, and attributes the loss incurred 
thereby to the defendant lawyer’s negligence, a factor of specula-
tion has been voluntarily introduced by the [client] which requires 
justification … A [client] may be tempted to settle the underlying 
claim at any figure, believing that the responsibility for the damage 
will be passed on to the defendant at whatever the settlement figure 
may be.”43

In the authors’ view, the client should typically be required to 

establish as a threshold matter in the malpractice case that the set-
tlement he made was reasonable and necessary under the circum-
stances.44 This necessarily involves testimony of the client as to his 
subjective view of the risks and benefits of settlement at the amount 
agreed to as against the option of proceeding with the litigation. The 
client must also show that this settlement analysis was objectively 
reasonable. In many cases, this will require expert testimony. This is 
at least suggested in the Supreme Judicial Court’s key 1986 causa-
tion decision in Fishman v. Brooks.45

The causation analysis would then proceed to the usual issue of 
whether the client would have obtained a better result if the attorney 
had not been negligent. We discuss that aspect of the analysis in the 
following sections.

vi. Lost chance of success at tRiaL

As noted, in some litigation-malpractice cases the client claims 
that if the attorney had not been negligent, the client would have 
succeeded at trial—that is, would have won the case, or at least done 
better than he did.

In these cases, the required causal connection must be estab-
lished through a “trial within a trial.” That is, in addition to the 
client’s proving all the other elements of his malpractice claim, the 
jury in the malpractice case must also be given sufficient evidence 
from the underlying case to decide rationally what the outcome in 
that case would have been if the attorney had not been negligent.46 
The damages to which the client is entitled, if any, are then mea-
sured as the difference between the result he actually obtained and 
the result the jury determines he would have obtained at trial with a 
non-negligent attorney.

It is important to note that while the trial-within-a-trial is neces-
sary to establish causation in a lost-chance-at-trial case, it may not 
be sufficient; i.e. the client may be required to put on a trial of the 
underlying case and offer expert testimony to show that the attor-
ney’s negligence was indeed the reason for the difference in the two 
outcomes. Thus, in Frullo v. Landenberger,47 discussed above, the 
Appeals Court upheld an award of summary judgment for the de-
fendant attorney where an expert affidavit submitted by the client 
failed to address the question of whether the lawyer’s negligence—
failing to obtain necessary discovery in the underlying case—actu-
ally affected the clients’ chance of success in the underlying matter. 

42.   The analysis may also depend on whether the client bore the burden of 
proof in the underlying case on an issue allegedly affected by the attorney’s 
malpractice. See 1993 Article at 80 (discussing Glidden v. Terranova, 12 Mass. 
App. Ct. 597 (1981) and Deerfield Plastics Co. v. Hartford Ins. Co., 404 Mass. 
484 (1989)); see also St. Paul Fire & Marine Ins. Co v. Birch Stewart Kolasch & 
Birch, 379 F. Supp. 2d 183 (D. Mass. 2005) (Collings, M.J.) (shifting burden of 
proof on causation to defendant litigator where his client was a defendant in un-
derlying case); Cain v. Kramer, 2002 WL 229694 (D. Mass. 2002) (Woodlock, 
J.) (granting summary judgment for defendant litigator where he established 
as a matter of law his contention that his client had no defense in underly-
ing case). As noted above, the authors represented the defendant lawyers in St. 
Paul. Because a jury found at trial that neither of the lawyers was negligent, the 
magistrate judge’s ruling, which in the authors’ view was incorrect, was never 
subjected to appellate review.
43.   Williams v. Preman, 911 S.W.2d 288, 296-297 (Mo. App. 1995), overruled 
on other grounds by Klemme v. Best, 941 S.W.2d 493 (Mo. 1997).
44.   Id. Compare, for example, cases involving settlements by indemnitees. See 
Berke Moore Co., Inc. v. Lumbermens Mutual Cas. Co., 345 Mass. 66, 71-72 
(1962); Trustees of N.Y., N.H. & H.R.R. v. Tileson & Hollingsworth Co., 345 
Mass. 727, 732 (1963); Mission Ins. Co. v. U.S. Fire Ins. Co., 401 Mass. 492, 

501 n.6 (1988). A client may argue that his settlement was a form of mitiga-
tion, and the burden of proof on mitigation matters typically rests with the 
defendant. But this is not always the case. See, e.g., Anthony’s Pier Four, Inc. v. 
HBC Associates, 411 Mass. 451, 485 (1991) (holding that plaintiff bears burden 
of proof as to reasonableness of expenses incurred to avoid loss from breach of 
contract).
45.   Fishman v. Brooks, 396 Mass. 643 (1986). The court indicated that where 
the result about which the client complains was a settlement, and the reason-
ableness of the settlement is in issue, “expert testimony from an attorney is 
required” “as to reasonable settlement values” “to establish the cause and the 
extent of the plaintiff’s damages.” Id.
46.   Thus, for example, if the underlying case resulted in dismissal for failure to 
present reliable expert testimony where necessary to the plaintiff-client’s claim, 
in the malpractice trial-within-a-trial the client must cure the defects in the 
expert’s proposed testimony. See Albert v. Zabin, 74 Mass. App. Ct. 1124 (2009) 
(unpublished) (reversing and remanding for further consideration malpractice 
trial court’s ruling that expert testimony obtained by client for trial-within-trial 
was still inadequate).
47.   61 Mass. App. Ct. 814 (2004).
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That is, the court made clear that winning the trial-within-a-trial 
would not be enough for the clients to prevail on their malpractice 
claim; they needed expert causation testimony as well.48

vii. Lost chance foR BetteR settLeMent

As noted, a litigation-malpractice plaintiff may claim that the 
defendant attorney’s negligence caused him to lose a chance for an 
advantageous settlement of the underlying dispute. For example, the 
attorney may be alleged to have improperly counseled the client to 
accept a bad offer. Or he may have advised taking the case to trial, 
when an offer (or a better offer) would have been available. Or the 
attorney’s negligence may have so damaged the value of the client’s 
case that he was forced to settle at a substantial discount, or forced 
to take the losing case to trial.

In a 1986 decision, Fishman v. Brooks,49 the Supreme Judicial 
Court suggested in a footnote that a client whose underlying case 
was settled for something other than its true value because of an 
attorney’s negligence loses “a valuable right”—that is, “the oppor-
tunity to settle the case for a reasonable amount without a trial.” A 
client may seek to recover for loss of this right, the court said, and 
may argue that he is entitled “at least to the difference between (a) 
the lowest50 amount at which his case probably would have been 
settled on the advice of competent counsel and (b) the amount of 
the settlement.” “In such an approach there would be no need for a 
trial within a trial, but a plaintiff’s potential recovery would be more 
limited than in the traditional approach.”

The court’s thesis that a lost-settlement-opportunity theory obvi-
ates the need for a trial within a trial is not self-evident. To prove 
that a lawyer’s negligence caused him to lose a chance for a favorable 
settlement, the client must show that the value of the case was, in 
an objective sense, different from the result obtained by the client. 
Clients may seek to make this showing by presenting expert testi-
mony as to the reasonable settlement value of the claims without the 
defendant lawyer’s negligence.51 But the value of a case is, of course, 
a function of its merits.52 To the extent that an expert seeks to testify 
about the factual merits of the underlying matter—that is, about 
which witnesses were likely to be believed, and which documents 
were likely to be persuasive to a factfinder—this would not seem 
to be a proper subject for expert testimony, but rather something 
for the factfinder in the malpractice suit to determine directly, by 
hearing the witnesses and considering the documents. Nor should 
an expert be permitted to comment upon the proper resolution of 
legal issues at stake in the underlying case—this is the function of 
the court.

No more satisfying is the approach to this issue taken by the 
Appeals Court in McBarron v. Lenahan.53 The clients were the plain-
tiffs in an environmental tort case in which the defendant lawyer 
delayed filing. A superior court judge dismissed the clients’ case on 

statute-of-limitations grounds. While that decision was on appeal, 
the clients filed a malpractice action against the lawyer. The Appeals 
Court then reversed the dismissal of the environmental case, holding 
that the record showed a genuine issue as to when the clients knew 
or should have known of their environmental injury. This prompted 
the parties to the environmental case to reach a settlement.

The defendant lawyer sought dismissal of the malpractice case, 
arguing that if the environmental case was indeed timely filed, then 
there could be no negligence as a matter of law. A superior court 
judge agreed, but the Appeals Court reversed, holding that the cli-
ents were not precluded from now arguing that the lawyer should 
have filed the case earlier. This aspect of the decision is discussed 
below under the topic of judicial estoppel.

The Appeals Court also held that, under the circumstances, ex-
pert testimony was not required on the issue of causation. The jury 
could conclude on its own that the existence of a statute-of-limita-
tions issue raised uncertainty in the case, and that because the stat-
ute might preclude any recovery at all, the uncertainty might have 
induced the clients to settle for less than what the claim was other-
wise worth. Because all other factors affecting liability and damages 
in the underlying case were “sufficiently indicated on the summary 
judgment record to raise a genuine issue of fact,” the plaintiff did not 
need a causation expert.

The problem with this analysis, in the authors’ view, is that it 
gives insufficient consideration to the problem with which the jury 
in the case would be faced: not just whether the existence of a dis-
pute about the statute of limitations created some “uncertainty,” but 
how much uncertainty it created, and how that affected the reason-
able settlement value of the case.

A client pursuing a lost-settlement-opportunity theory must also 
prove that both he and the other party would, under circumstances 
in which the lawyer was not negligent, have agreed to a more advan-
tageous settlement figure. While the client can always say that he 
would have accepted the hypothetical good settlement, the record 
may effectively undermine any such contention. For example, in 
Marecki v. Driscoll,54 the Appeals Court upheld an award of summa-
ry judgment to the defendant attorney, ruling that the client could 
not support her lost-settlement-opportunity theory where there was 
no evidence “that [the client] was at any time prepared to accept a 
settlement (either the one actually offered or any other), or that any 
settlement more advantageous than that offered—and rejected—
could have been obtained.”

As to the question of what the opposing party would have done 
in settlement negotiations if the lawyer had not been negligent, 
there is no doubt that getting a former opponent to give helpful 
testimony in a malpractice case can be difficult for a client. But this 
question is critical: if the opposing party had, for example, an irra-
tionally optimistic view of its case, or was motivated in its settlement 

48.   See also Udemba v. Lipede, 2008 WL 5505449 (Mass. Super. Ct.) (Fre-
mont-Smith, J.) (granting summary judgment for defendant lawyer where client 
failed to offer expert to show that if lawyer had opposed motion in underlying 
case, client would likely have prevailed on his claims).
49.   396 Mass. 643 (1986).
50.   Here the court should have added “or highest, as the case may be,” since 
what constitutes a better settlement obviously depends on whether the client is 
paying or being paid.
51.   See Fishman v. Brooks, 396 Mass. 643 (1986) (indicating that expert testi-
mony from an attorney is required only “as to reasonable settlement values” and 

not otherwise “to establish the cause and the extent of the plaintiff’s damages”); 
Scott v. Burke, 55 Mass. App. Ct. 1103 (2002) (unpublished) (requiring such 
expert testimony).
52.   See Kane v. Grace, 2003 WL 21962524 (Mass. Super. Ct.) (Sanders, J.) (re-
covery in lost-settlement-opportunity case is always limited because “any settle-
ment value of [the client’s] claim is necessarily less than what the legal limits are 
to his recovery if he were successful at trial.”).
53.   58 Mass. App. Ct. 227 (2003).
54.   66 Mass. App. Ct. 1118 (2006) (unpublished),
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negotiations, as parties frequently are, by factors other than a cool 
and detached assessment of the case’s legal merits, then this un-
doubtedly would undermine any notion that the client “probably 
would have obtained a better result had the attorney exercised ad-
equate skill and care.” Put simply, it takes two sides (or more) to 
make a settlement.

An aspect of the matter of reconstructing what an opponent 
would have done was considered by the Appeals Court in Shimer v. 
Foley Hoag.55 The defendant law firm represented the client in a con-
tract dispute with his employer. Based on encouraging advice he was 
getting from the firm, the client rejected a settlement offer from the 
employer. The employer eventually prevailed in the litigation. In the 
malpractice case, the client alleged that the firm failed to advise him 
of law it had found that was adverse to his position, which the firm 
had said was strong. Had he known the full picture, the client said, 
he would have accepted the employer’s offer, and saved substantial 
legal expenses.

Before trial, the firm moved in limine to preclude evidence of the 
employer’s offer, on hearsay grounds. A superior court judge agreed, 
and granted summary judgment for the firm. The client appealed. 

The Appeals Court ruled that the client was entitled to introduce 
evidence of the settlement offer, to establish the existence and terms 
of the settlement opportunity that was lost. Even though the situa-
tion was not squarely governed by the “operative words” exception 
to the hearsay rule, since no one was seeking to enforce a contract, 
in a malpractice case an offer in the underlying case has “such inde-
pendent legal significance” that it must be considered non-hearsay.56

The evidence of the offer was not only admissible, the court held, 
but also sufficient to show that the employer was in fact willing to 
pay the amount offered. The court held that the case should not have 
been dismissed on this ground.57

According to the Appeals Court, the client needed further evi-
dence to show that the amount offered by the employer would have 
been collectible. But the standard, the court said, is whether the 
client could have collected “something,” not whether he could have 
collected the whole settlement amount. The evidence the client of-
fered on this point, though thin, was sufficient: his testimony that 
the employer continued to pay him for his services after the offer 
was made, and that while later working for a competitor, he did a 
market study that included looking at his former employer’s rev-
enues and market share.58

viii. cRiMinaL defendants

Where a former criminal defendant claims that his attorney neg-
ligently handled the client’s defense against a criminal charge, the 
client must prove not only that he probably would have obtained a 
better result if the attorney had not been negligent, but also that the 
client was in fact innocent of the crime charged. That is, in this kind 

of case it is not enough that a reasonable defense lawyer could have 
beaten the prosecution’s case. If the client cannot prove his inno-
cence, his “own bad acts, not the alleged negligence of defense coun-
sel, should be regarded as the cause in fact of [the client’s] harm.” 
Conversely, “a person who is guilty need not be compensated for 
what happened as a result of the former attorney’s negligence, as 
there is no reason to reward that person indirectly for the crime.”59

The fact that a client was later acquitted of the criminal charges 
against which the lawyer negligently defended him is not, by itself, 
sufficient to establish the client’s innocence for this purpose—the 
standard is one of innocence-in-fact, not mere “legal innocence.”60

In Correia v. Fagan,61 the client was convicted of arson and other 
charges in a case based on what the trial judge later called “a patch-
work of circumstantial evidence.” He successfully moved for a new 
trial on grounds of what the attorney at the first trial conceded was 
ineffective assistance of counsel. The judge at the second trial denied 
a motion by the client-defendant for judgment as a matter of law, 
but the jury later acquitted him.

In the malpractice case, the defendant lawyer (the one who had 
conceded he gave ineffective assistance at the first trial) argued that 
(1) the denial of the motion for judgment as a matter of law at the 
second trial meant that there was sufficient evidence from which 
a jury could rationally find the client guilty beyond a reasonable 
doubt; and (2) the existence of such evidence precluded the client, 
as a matter of law, from establishing his innocence-in-fact by a pre-
ponderance of the evidence.

A superior court judge agreed, However, the Supreme Judicial 
Court reversed, holding that it remained for the malpractice jury to 
decide the question of the client’s innocence. That is, even if there 
was enough evidence of guilt to permit a rational jury to find the 
defendant guilty beyond a reasonable doubt, the malpractice jury 
was still free to reject this evidence and find him innocent by a pre-
ponderance of the evidence.

iX. tRansactionaL Losses

Malpractice cases arising from transactional matters present 
their own complicated causation issues. Where the lawyer repre-
sented the client in a business transaction, and the client later suf-
fered a financial loss, it may be hard to show that the lawyer’s actions 
were indeed the cause of the loss. Expert testimony may be neces-
sary to help the jury separate the effects of the malpractice from, for 
example, normal market forces and knowingly accepted risks of the 
business deal. 

The difficulty of unraveling such factors is illustrated by the re-
cent decision of a Massachusetts superior court judge in Vaso Active 
Pharmaceuticals, Inc. v. Robinson & Cole LLP.62

In Vaso, he defendant lawyers were retained to represent a phar-
maceutical start-up company in an initial public offering of its stock. 

55.   59 Mass. App. Ct. 302 (2003).
56.   Id. at 308.
57.   Curiously, since this was a lost-settlement-opportunity case and thus not 
one where a trial-within-a-trial was the relevant causation framework, that Ap-
peals Court at one point referred to the settlement-offer evidence as admissible 
“in the narrow circumstances of this trial within a trial framework, … as op-
erative words admissible to show the financial benefits that [client] might have 
obtained but for [law firm’s] negligence.” Id. at 311. Cf. Pedro v. Gallone, 2002 
WL 1489618 (Mass. Super. Ct.) (Garsh, J.) (where client was plaintiff in un-
derlying personal injury case, he could proceed on lost-settlement-opportunity 

theory even where the underlying case ended in a verdict for the defense. Client 
adduced evidence that during discovery in underlying case, opposing counsel 
made specific suggestions about settlement figures.).
58.   Id. at 313-14.
59.   Correia v. Fagan, 452 Mass. 120, 128 (2008). See also, Norris v. Bloomen-
thal, 2005 WL 2461879 (Mass. Super. Ct.) (Agnes, J.) (rule applies to alleged 
malpractice in handling post-conviction matters).
60.   Id. at 128.
61.   Id.
62.   2009 WL 971161 (Mass. Super. Ct.) (Fabricant, J.).
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The lawyers prepared an SEC registration statement and a prospec-
tus, advised the company on its public statements, and filed an an-
nual report with the SEC. The documents, it turned out, contained 
several important untruths about vaso’s technology and products.

After the initial public offering, the market price of vaso’s stock 
rose substantially. But then the SEC and the press began investigat-
ing the company’s published statements. There followed published 
reports about the true facts, a public acknowledgement of the inac-
curacies promulgated by the company, a suspension in trading and 
delisting of the stock, shareholder lawsuits, revised filings, and an 
SEC enforcement action against the company and its principal. As 
these events occurred, vaso’s stock price dropped.

vaso sued the lawyers, claiming that they had failed thoroughly 
to investigate the factual assertions in the filings they prepared. 
By far the most significant aspect of vaso’s damages claim was its 
contention that the lawyers were responsible for the $60 million in 
lost stock-market value during the trading suspension. The lawyers 
moved for partial summary judgment to remove this element from 
the case. The judge focused on vaso’s damages expert, and whether 
he had done enough to support the plaintiff’s theory that the law-
yers were the cause of the market loss. 

vaso’s expert purported to show that the stock-price decline dur-
ing the two-week trading suspension was not due to external market 
forces, since the performance was out of line with that of the market 
as a whole in the same period. The defendants’ expert did not appear 
to have disputed this thesis. But the court concluded that it did not 
go far enough: the expert “does not address the role” in the price 
decline “of the disclosure of truthful information in contradiction 
to the misleading statements that triggered the suspension order. He 
does not attempt to determine what would have happened to the 
stock price, before or after the suspension, if those disclosures had 
occurred without the suspension order.”63

In the authors’ view, the problem in the case was perhaps not 
whether the expert did separate, or could have separated, the effect 
of the revelations from the effect of the suspension order. Rather, 
the flaw in vaso’s case—and it was surely a fatal flaw, such that the 
result reached by the court is correct—was that the higher value of 
its stock was never legitimate, and the loss of that value was not a 
harm for which the company could recover.

Another recent decision suggests that there may be circumstanc-
es in which a lawyer can be held liable for failing to protect his cli-
ent from market risks. We reported in the 2000 article on a 1999 
Supreme Judicial Court decision, Meyer v. Wagner, involving a law-
yer’s representation of the wife in a divorce proceeding against her 
husband, a real estate developer.64 The husband resisted discovery 
as to his assets. During trial, the wife agreed to a settlement, which 
the court approved. The husband later defaulted on his obligations 
under the settlement agreement, and then died. The wife sued her 
lawyer, claiming that the settlement agreement did not sufficiently 
protect her and that the lawyer took inadequate steps to secure the 
marital assets controlled by the husband so that the agreement could 
be enforced. As we reported in 2000, the Supreme Judicial Court 
rejected the lawyer’s argument that the court-approved settlement 
agreement barred the client from asserting her malpractice claim.

The surviving claims in the malpractice case were then tried. A 
jury found that the lawyer was not negligent with respect to the 
settlement agreement, but was negligent in failing to secure the hus-
band’s assets, resulting in a loss to the wife of $750,000. A superior 
court judge entered judgment for the lawyer notwithstanding the 
verdict, ruling that the evidence failed to show that the loss was 
caused by the lawyer’s negligence, as opposed to a decline in the real 
estate market.

The Appeals Court disagreed.65 The jury was entitled to rely on 
the testimony of the wife’s expert witnesses that the generally pre-
vailing downward trend in real estate prices at the time did not ap-
ply to the subject Cape Cod market, that the fair market value of 
the key parcels was significantly higher than the prices at which 
they sold, and that there were steps the lawyer could have taken to 
have the properties sold sooner and at prices closer to their market 
value. The wife was not required to identify potential buyers who 
were actually prepared to pay the higher prices; rather, expert testi-
mony was a sufficient basis for the jury to conclude that such buyers 
existed.

The Appeals Court reversed the judgment notwithstanding the 
jury’s verdict—and also the trial judge’s alternative finding that the 
verdict was against the weight of the evidence. While rulings of the 
latter sort are ordinarily given substantial deference on appeal, here 
the trial judge “effectively substituted his own understanding of 
Cape Cod real estate market conditions at the relevant time for that 
of expert witnesses who had testified to the contrary,” and based his 
ruling that the verdict was against the weight of the evidence solely 
on his “own disagreement with” the evidence on which the jury 
relied. The Appeals Court thus reinstated the jury’s verdict.66

X. otheR causation cases

A series of Appeals Court decisions illustrates how—some of the 
above discussion notwithstanding—causation issues continue to 
bedevil plaintiffs in malpractice cases in Massachusetts.

In Baghdady v. Lubin & Meyer,67 the defendant lawyer repre-
sented a client in a claim against securities brokers for unsuitable 
and unauthorized trading. At a pretrial conference in the underlying 
case, counsel and the judge discussed settlement. The client rejected 
the proposed settlement, but through a clerk’s error the court re-
corded the case as closed. For several years, neither the court nor the 
parties’ counsel did anything to advance the case. After six years, 
the client hired a new lawyer, who moved unsuccessfully to reinstate 
the case. The matter was then settled.

In the malpractice action, the plaintiff presented a lost-chance-
at-trial theory, and so undertook a trial-within-a-trial. (This was 
despite the fact that the amount of the eventual settlement was less 
than, not to mention years later than, the amount offered by de-
fendant brokers at time of the pretrial conference; this would seem 
to make for an easy lost-settlement-opportunity case.) Both sides 
presented securities experts on the question of whether the disputed 
investments were suitable.

The jury found that the lawyer was negligent in failing to pursue 
the case for several years, but that the negligence did not cause the 
client any loss, presumably because the client was a suitable investor 
and did in fact authorize the disputed transactions. The Appeals 

63.   Id. at *8.
64.   2000 Article, supra note1, at 20; Meyer v. Wagner, 429 Mass. 410 (1999).

65.   Meyer v. Wagner, 57 Mass. App. Ct. 494 (2003).
66.   Id. at 505.
67.   55 Mass. App. Ct. 316 (2002).



Massachusetts Legal Malpractice Cases 2000-2009 / 331

Court upheld the verdict as rationally supported by the evidence.
In Berman v. Alexander,68 the defendant lawyer represented the 

founder of a drug distribution company. After the company was ac-
quired by a pharmacy chain, the founder signed agreements requir-
ing him to sell back shares at certain future times. The founder later 
died, and the attorney represented his widow in ongoing discussions 
about the stock agreements. The pharmacy chain sought return of 
the shares under the founder’s agreement, and the attorney advised 
the widow that she had to comply. The pharmacy chain later sold 
the shares in a public offering at a substantial profit.

In the malpractice case, the widow claimed that the attorney 
should have advised her to resist the pharmacy company’s call for 
return of the shares. The attorney admitted that he failed to research 
Florida law, which governed the dealings, or to hire Florida coun-
sel. Nonetheless, the trial court in the malpractice case granted a 
directed verdict for the lawyer, holding that the evidence failed to 
show the required causal connection between that putative negli-
gence and any loss suffered by the client.

The Appeals Court affirmed. The court thought it likely that 
the attorney’s advice was actually correct even under Florida law. 
But this issue did not need to be determined definitively to resolve 
the causation issue. The approach advised by the lawyer undoubt-
edly “provided [the client] sure and significant gains,” whereas the 
alternative, even if potentially right on the law, was a “high-risk, 
confrontational gambit,” and the notion that it would have resulted 
in the widow getting the public-offering price was too simply specu-
lative. The client had also offered only conclusory expert testimony 
on why a reasonable attorney would have given the advice to resist 
the call for repurchase.

Fiduciary Trust Co v. Bingham Dana69 arose from the same mat-
ter that produced the Supreme Judicial Court’s decision in Williams 
v. Ely, discussed in our 2000 article.70 The plaintiffs in the latter case 
obtained a malpractice judgment for $1.5 million. Former partners 
of the Gaston Snow law firm, with no available malpractice insur-
ance coverage, were required to pay personally to satisfy the judg-
ment. In Fiduciary Trust, they sued the Bingham Dana firm, which 
represented the Gaston Snow firm in the Williams suit.

The former partners claimed that Bingham failed to disclose that 
the Gaston Snow firm lacked malpractice insurance coverage for the 
claim, and rejected a settlement offer in favor of the former part-
ners without their consent, in a situation that presented a conflict 
of interest.

On Bingham’s motion for summary judgment, a superior court 
judge held that Gaston Snow’s bankruptcy, during the course of the 
Williams case, was the sole proximate cause of the Gaston Snow 
lawyers’ losses, barring any malpractice claim. The Appeals Court 
affirmed.

As to the claim based on the lawyers’ failure to alert the clients 
about the insurance problem, the court observed that the former 

partners had received assurance from the present partners of the 
then-still-existing firm that it would be responsible for any loss. 
“There is nothing in the record to show what the plaintiffs could 
or would have done to protect themselves from personal liability on 
any judgment other than to accept Gaston’s promises to indemnify 
them.”71

As to the claim based on the settlement offer, the evidence 
showed that the former partners at some point had learned of the 
offer, and did nothing to get independent counsel or otherwise take 
advantage of it. In addition, the record showed undisputedly that 
Gaston’s bankruptcy was unforeseeable to Bingham at the time of 
the challenged actions. It was, therefore. an intervening and super-
seding cause of the loss.

In Robinson v. Bodoff,72 the defendant attorney represented the 
client in his efforts to recover money from a business partner, in-
cluding undoing alleged fraudulent conveyances. The attorney al-
legedly failed to conduct adequate discovery, and summary judg-
ment was entered in favor of the partner.

On cross-motions for summary judgment in the malpractice 
case, a federal district court judge held that genuine issues of ma-
terial fact existed as to whether the client’s fraudulent-conveyance 
action could have succeeded and whether any favorable judgment 
would have been collectable, and thus whether the attorney’s con-
duct proximately caused damage to the client, precluding summary 
judgment in favor of either.

Brown v. Osagiede73 arose from a client’s race- and age-based em-
ployment discrimination claim before the Massachusetts Commis-
sion Against Discrimination. The MCAD found no probable cause 
to support the claim. The attorneys waited until after the statute of 
limitations had expired to file suit in superior court. The suit was 
dismissed. 

At summary judgment in the ensuing malpractice claim, a supe-
rior court judge held that the client would not likely have prevailed 
in her discrimination action, even if attorneys had not been negli-
gent in allowing the statute to expire. The attorneys, taking the role 
of the employer in the underlying matter, offered evidence that the 
employer had a legitimate, non-discriminatory reason for selecting 
another employee for the job in question. The client failed to offer 
evidence that the employer’s reason was pretextual; she offered only 
her opinion and no other evidence showing that she was more quali-
fied than the employee selected and that her employer’s motives were 
discriminatory. Summary judgment was entered for the lawyer.74

Xi. eXpeRt testiMony

It remains true that expert testimony is generally needed to show 
that a lawyer’s handling of a matter fell below the applicable stan-
dard of care. There is still an exception, however, for cases in which 
the lawyer’s error is so obvious that it can be understood by a lay jury 
without expert assistance.75

68.   57 Mass. App. Ct. 181 (2003).
69.   58 Mass. App. Ct. 245 (2003).
70.   See 2000 Article at 10; Williams v. Ely, 423 Mass. 467 (1996). In Williams, 
the SJC upheld a verdict against the defendant lawyers for giving tax advice 
without informing the clients that the law on which they relied was unsettled.
71.   58 Mass. App. Ct. at 252.
72.   355 F. Supp. 2d 578 (D. Mass. 2005) (Gorton, J.).

73.   2004 WL 3568712 (Mass. Super. Ct.) (Burnes, J.),
74.   See also Thomas v. Watkins, 2009 WL 1708829 (Mass. Super. Ct.) (Crats-
ley, J.) (no breach of duty or causal connection as a matter of law where evidence 
failed to support client’s tort suit against American Airlines); McIsaac v. Chic-
carelli, 2003 WL 22285325 (Mass. Super. Ct.) (Gershengorn, J.) (no causal con-
nection as a matter of law between result in divorce and custody proceeding and 
attorney’s alleged mishandling of matter).
75.   See 2000 Article at 16.
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In Millgard Corp. v. Gadsby Hannah,76 the defendant law firm 
represented the client construction company in various matters. The 
malpractice dispute arose out of the client’s unsuccessful attempt to 
collect on a payment bond for its subcontracting work on a bridge 
project. The client sued the law firm, complaining that it failed to 
advise the client of the bond’s notice requirements.

The firm moved for summary judgment on various grounds, in-
cluding that the client had submitted no expert testimony in sup-
port of her malpractice claim. A federal court judge deferred deci-
sion on this issue, holding that the claimed malpractice might fall 
into the obvious-error category.

In Matthews v. D’Arcy,77 the client was convicted of various 
crimes. The conviction was affirmed by the Appeals Court, which 
also denied the client’s motion for a new trial. A federal court then 
granted the plaintiff’s petition for habeas corpus relief on grounds 
of ineffective assistance of counsel. But on appeal, the First Circuit 
determined that the attorney’s representation was not ineffective.

The client brought a malpractice case, contending inter alia that 
the attorney had failed to present discrepancies in the victim/wit-
ness statements, had failed to obtain probable cause transcripts, and 
had failed to gather and use police transcripts contradicting the tes-
timony of the victim/witness.

A superior court judge, in a decision later affirmed on appeal, dis-
missed the case based on the client’s failure to offer expert testimony 
challenging the attorney’s handling of the matter. The malpractice 
alleged was not so plain or obvious, the court said, that the need for 
expert testimony would be obviated. Even if the case were tried to 
the court, as had apparently been suggested, expert testimony would 
still be needed, particularly given the divergent results reached by 
different judges in the underlying criminal matter.78

Xii. defenses 

A. Statute of Limitations

The three-year statute of limitations applicable to a legal mal-
practice claim “begins to run when a client ‘knows or reasonably 
should know that he or she has sustained appreciable harm as a re-
sult of the lawyer’s conduct.’ This is the so-called discovery rule.”79

A discovery rule is appropriate in a legal malpractice case because 
the acts providing the basis for a claim against an attorney may be 
“inherently unknowable” to a lay client at the time when they first 
occur, and it would be unfair to start the limitations period before 
the client has had an opportunity to discover the cause of action. An 
attorney may have expertise not available to the client, and may con-
duct some or all of his work out of the client’s view. As a result, the 
client may not immediately recognize facts giving rise to a potential 

cause of action against the lawyer, and in the courts’ view should not 
be required to automatically second-guess the lawyer or to retain a 
second attorney to evaluate his work.80

Thus, the limitations period will not begin to run until the client 
receives information from which he discovers, or should discover, 
that he has been harmed by the attorney’s conduct. It is the discov-
ery of facts giving rise to a cause of action, as distinguished from 
awareness of the legal basis or theory for a claim against the lawyer, 
that determines when the limitations period begins.81

The “continuing-representation doctrine” applied in legal mal-
practice cases recognizes that if a lawyer who commits malpractice 
then continues to represent the client in the same matter, the client 
may have a dependence on the lawyer and a belief in the lawyer’s 
abilities that themselves render the malpractice “inherently un-
knowable.”82

Like the discovery rule, of which it has been called “simply an 
implementation,” the continuing-representation doctrine recognizes 
that a client has a right to “repose confidence in the [lawyer’s] ability 
and good faith,” and should not be expected as a matter of course 
“to question and assess the techniques employed or the manner in 
which the services are rendered.” Thus, in a case where the continu-
ing-representation doctrine applies, the limitations period does not 
begin to run until the end of the defendant attorney’s representation 
of the plaintiff-client in the matter at issue.83Massachusetts courts 
have long made clear, however, that the continuing representation 
doctrine “has no application” in a malpractice case “where the client 
actually knows that he has suffered appreciable harm as a result of 
his attorney’s conduct. If the client has such knowledge, then there 
is no ‘innocent reliance’” on the attorney, which is what the doctrine 
is designed to protect. The limitations period begins to run as soon 
as the client has (1) sufficient knowledge that he has sustained ap-
preciable harm, and (2) sufficient knowledge of what the cause of the 
harm was, even if he and the attorney continue with the representa-
tion. Accrual of a cause of action is thus defined here, as elsewhere, 
by the “coalescence of discovery and appreciable harm.”84 

A client suffers “appreciable harm” sufficient to trigger the statute 
of limitations even when his only harm has been to incur additional 
legal expenses as a result of his attorney’s conduct—for example, 
when he is forced to defend himself in unplanned litigation. This 
follows from the general rule that a plaintiff “need not apprehend 
the full extent or nature of an injury for a cause of action to accrue.” 
The limitations period begins to run as soon as the client knows he 
must incur an additional cost, or knows of his “exposure to liability, 
not when [he] must actually write the check.” That is, triggering 
of the statute is not delayed until the client actually pays the un-
planned costs, or suffers an adverse judgment, or pays a settlement, 

76.   2006 WL 1973410 (D. Mass.) (Zobel, J.).
77.   2006 WL 1331552 (Mass. Super. Ct.) (Sikora, J.), affirmed, 68 Mass.App.
Ct. 1120 (2007) (unpublished).
78.   See also Tucker v. Schmidt, 2004 WL 856857 (Mass. Super. Ct.) (Troy, J.) 
(client challenging lawyer’s failure to obtain psychiatric expert in underlying 
will challenge needed both standard-of-care and causation—i.e., psychiatric—
experts).
79.   Lyons v. Nutt, 436 Mass. 244, 247 (2002) (quoting Williams v. Ely, 423 
Mass. 467, 473 (1996)). The three-year period specific to malpractice claims 
against attorneys and certain other professionals, along with miscellaneous 
other claims, appears in Mass. Gen. L. ch. 260 § 4.
80.   See Bowen v. Eli Lilly Co., Inc., 408 Mass. 204, 205-206 (1990); 

Hendrickson v. Sears, 365 Mass. 83, 90 (1974).
81.   See Salin v. Shalgian, 18 Mass. App. Ct. 467, 469 (1984); Key Trust Co. of 
Maine v. Doherty, Wallace, Pillsbury and Murphy, P.C., 811 F. Supp. 733, 737 
(D. Mass. 1993).
82.   See Murphy v. Smith, 411 Mass. 133, 139 (1991) (O’Connor, J., dissenting), 
and cf. Riley v. Presnell, 409 Mass. 239, 245-46 (1991) (in psychiatric malprac-
tice case, plaintiff permitted to show that he suffered from an “injury of mind” 
stemming from the malpractice, of which one result was interference with the 
plaintiff’s very ability to discover a cause of action.).
83.   See Murphy, 411 Mass. at 137, 139; Lyons v. Nutt, 436 Mass. at 249-50.
84.   Lyons, 436 Mass. at 250-51; Cantu v. St. Paul Ins. Cos., 401 Mass. 53, 57-
58 (1987); Bowen v. Eli Lilly Co., Inc., 409 Mass. at 208.
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or until the full extent of his damages becomes certain, or until the 
harm becomes irremediable.85

As we have said, the client also “need not know that his law-
yer was negligent for the cause of action to accrue.” “Massachusetts 
does not require discovery of each of the elements of the cause of 
action—duty, breach, causation, and damages—before the limita-
tion clock … starts ticking.” The discovery rule and the continuing 
representation doctrine do not “require that the plaintiff know … 
that the defendant violated a legal duty to the plaintiff, but only that 
she knew … that she had been harmed by the defendant’s conduct.” 
“The important point is that the statute of limitations starts to run 
when an event or events have occurred that were reasonably likely” 
to inform the plaintiff “that someone may have caused her injury.” 
Such knowledge will be found where, from the client’s perspective, 
the need to incur costs to defend himself in unplanned litigation, or 
to satisfy an unanticipated legal obligation is inherently inconsistent 
with his instructions to the lawyer or the advice he alleges the lawyer 
gave.86

These principles were re-affirmed and applied by the Supreme 
Judicial Court in Lyons v. Nutt.87 The defendant lawyers represented 
the client as co-trustee of a testamentary trust in a dispute with the 
other co-trustee about a potential sale of the trust’s principal asset, 
an interest in a newspaper publishing company. The lawyers alleg-
edly failed to take steps to ensure that the trust took advantage of 
an offer to purchase the business, and the offer was later withdrawn.

During discovery in the malpractice case, the client testified in 
deposition that at the time when the purchase offer was withdrawn, 
he concluded that the defendant lawyers “didn’t know what they 
were doing.” A superior court judge found that this knowledge be-
gan the limitations period as a matter of law, notwithstanding that 
the lawyers continued to represent the client for many years thereaf-
ter. The Supreme Judicial Court agreed. 

The client’s testimony about when he knew he had been harmed 
was likewise fatal to his claim in Vinci v. Byers.88 The lawyer had 
represented the client in a divorce proceeding. The client was also 
an attorney, and during the divorce he received a large contingent 
fee, which the defendant lawyer told him to make “disappear” so it 
would not be discovered and treated as an asset in the divorce case.

Testifying in the malpractice case, the client acknowledged that 
he knew that the attorney’s advice about the fee was improper and 
would cause him harm. The client also described a meeting at which 
he confessed to his spouse and her counsel about the undisclosed 
fee, after which the defendant lawyer angrily confronted him in the 
hallway. The client testified that at that point he “felt that his whole 
defense of this case was compromised, and that he was losing faith 
in [the attorney] to represent him diligently.” The court held that 

these events were sufficient to trigger the start of the limitations 
period.

Information known by a client’s successor counsel can trigger 
the running of the statute. In Marketplace Center, Inc. v. Bress,89 
the defendant attorney failed to file tax-abatement applications for 
a period of years. The issue was raised in the course of a tax appeal, 
during which the client hired new counsel.

In the malpractice case, the client argued that the limitations 
period should run from the date the Appellate Tax Board finally 
dismissed all of the client’s appeals. But a superior court judge con-
cluded that plaintiff should have known of the harm earlier, through 
its successor counsel, who had extensive contact with the prior at-
torney during the abatement appeals process, and understood that 
the appeals could be barred by the failure to timely file the applica-
tions. The successor lawyers were the client’s agents, and thus their 
knowledge was binding on him.90

As noted, even in the context of an ongoing lawyer-client rela-
tionship, the limitations period on a malpractice claim will begin to 
run as soon as an event occurs that is reasonably likely to inform the 
client that his lawyer may have caused him injury. Where the event 
requires the client to incur additional costs to defend himself in 
unplanned litigation, or to satisfy an unanticipated legal obligation, 
and the need to do so is inherently inconsistent with the lawyer’s 
earlier advice or instructions, then the client must be presumed to 
understand the link between the advice and the event. 

Of course, the lawyer may well continue to insist that his original 
advice was correct. Indeed, it is safe to say that in most malpractice 
cases the defendant lawyer continues—during and long after the 
end of his relationship with the client, and indeed up to and after 
the conclusion of the malpractice lawsuit—to defend his advice, and 
to argue, rationally and with utter conviction, that any judge or jury 
who disagreed was just mistaken. How should a lawyer’s defense of 
his advice, during and after the lawyer-client relationship, bear on 
the limitations-triggering analysis?

In Eck v. Kellem,91 the client had instructed the defendant lawyer 
to include a provision in a real estate sale agreement that would pro-
tect the client, as seller, from liability to the buyer under a provision 
of state environmental law. The lawyer drafted the provision, and 
gave the client ongoing assurances, at the time of the sale and during 
ensuing litigation with the buyer, that the provision would insulate 
the client from liability.

The Appeals Court held that in the ensuing malpractice case, 
the client was entitled to argue to a jury that until the underlying 
lawsuit reached its conclusion, he continued to believe his lawyer’s 
assurances that the drafting was sound and that he would not suf-
fer the result he sought to avoid—an adverse judgment under the 

85.   See Cantu, 401 Mass. at 57-58; Williams v. Ely, 423 Mass. at 473-75; Mass. 
Elec. Co. v. Fletcher, Tilton & Whipple, P.C., 394 Mass. 265, 268-69 (1985); 
Salin v. Shalgian, 18 Mass. App. Ct. at 469; Testa v. Mastroianni, 2009 WL 
3085116 (Mass. Super. Ct.) (Kenton-Walker, J.) (granting summary judgment 
for defendant attorney); Levin v. Berley, 728 F.2d 551, 554 (1st Cir. 1984); 
Whitcomb v. Pension Dev. Co., 808 F.2d 167, 170-71 (1st Cir. 1986); Humana 
Foundation, Inc. v. Cantella & Co., Inc., 2000 WL 33774752 (D. Mass. 2000) 
(Collings, J.); Key Trust Co., 811 F.Supp. at 739. Cf. Spilios v. Cohen, 38 Mass. 
App. Ct. 338, 339-40 (1995) (Where plaintiff-client was already in litigation, 
statute began to run when she knew she had obtained an inferior result due to 
attorney’s conduct).
86.   See Lyons v. Nutt, 436 Mass. at 249; Bowen v. Eli Lilly Co., 408 Mass. at 

206-208; Williams v. Ely, 423 Mass. at 473-75.
87.   436 Mass. 244 (2002). The case is related to Spinner v. Nutt, 417 Mass. 
549 (1994), in which the Supreme Judicial Court held that the beneficiaries of 
the subject trust could not sue the same lawyers. The Court suggested that the 
facts might provide a basis for a malpractice claim by the co-trustee client, and 
the client subsequently agreed to pursue the suit and deliver the proceeds to the 
beneficiaries.
88.   65 Mass. App. Ct. 135 (2005).
89.   2006 WL 2560319 (Mass. Super. Ct.) (van Gestel, J.).
90.   See also Bradley v. D’Agostine, 68 Mass. App. Ct. 1117 (2007) (unpub-
lished) (knowledge of successor counsel triggered limitations period).
91.   51 Mass. App. Ct. 850 (2001).
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statute. Thus, the client could seek to persuade the malpractice jury 
that he did not know he had been harmed by his lawyer’s drafting 
until he got the adverse judgment, and that the limitations period 
should be deemed to have begun only then.

In Rosen Construction Ventures, Inc. v. Mintz Levin,92 the defen-
dant lawyers were alleged to have improperly drafted an agreement 
to acquire interests in real estate. The client later sued to block the 
owner’s termination of the agreement, but lost. The First Circuit 
held that in the malpractice case, the client should be permitted to 
argue to a jury that he did not know the lawyers’ advice had caused 
him harm until he received the adverse judgment in the underlying 
litigation, and therefore that his claim should not be barred by the 
malpractice statute of limitations.

The Massachusetts Appeals Court seemed to steer back toward 
a more “lawyer-friendly” understanding of the triggering principle 
in its 2009 decision in Frankston v. Denniston,93 which upheld the 
dismissal of a malpractice complaint on limitations grounds despite 
the contrary results in the two similar cases just discussed.

The defendant lawyers in Frankston represented a former partner 
in an investment group whose agreement called for the making of 
loans by the partners to a company in return for a future distribu-
tion of the company’s stock. The investor became dissatisfied with 
his partners’ management of the company, and withdrew from the 
group. He retained the lawyers for a lawsuit to recover money he had 
loaned to the company, and also asked them to assert a claim for his 
share of the agreed-upon distribution of stock. The lawyers refused 
to assert the latter claim, opining that this “stock-pool” arrangement 
violated securities laws and was unenforceable.

Two years into the case, it was transferred from Massachusetts to 
California, and the client hired new counsel there. The new lawyers 
had a different view of the stock-pool claim, and asserted it. The 
client eventually prevailed and recovered a modest amount on the 
original loan claim. The stock-pool claim was litigated separately. 
The client successfully avoided a motion for summary judgment ar-
guing that the claim was untimely, and then won a $1.7 million jury 
verdict. But a California appellate court ultimately held that the 
stock-pool claim was barred by the applicable statute of limitations.

The client sued the Massachusetts lawyers for malpractice in fail-
ing to research properly and timely file the stock-pool claim, and 
failing to warn the client about when the claim would become time-
barred. The lawyers moved to dismiss the case based on the three-
year malpractice statute of limitations. They argued that the statu-
tory period for the malpractice claim began to run at some point 
soon after the case was transferred to California—and not, as the 
client contended, years later when the California appellate court fi-
nally ruled that the stock-pool claim was time-barred.

A superior court judge and the Appeals Court agreed with the 
lawyers’ view. The Appeals Court focused on the date when the de-
fendants in the California case moved for summary judgment on 
the stock-pool claim based on the statute of limitations. Although 
that motion was denied by the California trial court, the Appeals 
Court held that the assertion of a limitations defense in that case 
“was a marking line on the horizon of what [the client] knew and 

when he knew” about a potential malpractice claim. The motion 
caused “appreciable harm” in the sense that the client had to in-
cur additional legal expenses to defend against it. And the motion 
“brought to the fore the very issues which underlie the alleged legal 
malpractice... and yielded to [the client] the requisite knowledge of, 
and sufficient notice of, the purported malpractice.... At this point, a 
duty of inquiry was activated,” and the three-year malpractice limi-
tations period began to run.94

A discovery rule has been considered appropriate in a legal mal-
practice case because the acts providing the basis for a claim against 
an attorney may be “inherently unknowable” to a lay client at the 
time when they first occur, and it would be unfair to start the limi-
tations period before the client has an opportunity to discover the 
cause of action. An attorney may have expertise not available to the 
client, and may conduct some or all of his work out of the client’s 
view. As a result, the client may not immediately recognize facts 
giving rise to a potential cause of action against the lawyer. In the 
courts’ view, the client should not be required automatically to sec-
ond-guess the lawyer or to retain a second attorney to evaluate his 
work.95

What is curious about the Appeals Court’s application of the rule 
in Frankston v. Denniston is the way in which the court dismisses 
the client’s argument that he was entitled to await the California 
courts’ resolution of whether or not the stock-pool claim was viable 
before being on notice that his Massachusetts lawyers had commit-
ted malpractice. The Frankston court dealt with Eck and Rosen Con-
struction in the course of rejecting an argument, raised for the first 
time on appeal, that the limitations period should be tolled by the 
continuing-representation doctrine. The Frankston court finds the 
doctrine inapplicable in this case for the simple reason that when 
the underlying matter was transferred to California, the defendant 
lawyers ceased representing the client.

In its footnote addressing Eck and Rosen Construction, the Ap-
peals Court acknowledged that, in those cases, the clients likewise 
had retained new lawyers in the course of the underlying disputes. 
The prior courts had nonetheless granted the clients the benefit of 
the continuing-representation rule because the former lawyers con-
tinued to give the clients assurances that their position was correct, 
and the new lawyers adopted and continued to advance the same 
position. “No such alignment or reassurance can be gleaned from 
Frankston’s complaint.”96

While it is true that the facts recited by the court show that the 
California lawyers disagreed with the Massachusetts lawyers’ view 
that the stock-pool claim was not viable, the facts also show that the 
California lawyers successfully argued to the trial court and the jury 
that the limitations period on the stock-pool claim did not begin to 
run until shortly before the case was transferred to California. Thus, 
it was not until the much later decision of the California appellate 
court that the Frankston client knew for certain that the alleged 
failures of the Massachusetts lawyers had actually resulted in the 
loss of a substantive right.

To be sure, the opponents’ motion arguing that the stock-pool 
claim was barred obviously took a position contrary to that of 

92.   364 F. 3d 399 (1st Cir. 2004).
93.   74 Mass. App. Ct. 366 (2009).
94.   Id. at 373.

95.   See Hendrickson v. Sears, 365 Mass. 83, 90 (1974); and see generally Bowen 
v. Eli Lilly Co., Inc., 408 Mass. 204, 205-206 (1990).
96.   2009 WL 1547738 at *8 fn.9.
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their own attorneys. And the California attorneys took a different 
view from the Massachusetts lawyers, as noted, as to whether the 
stock-pool claims were viable at all. Under these circumstances, the 
Appeals Court may well be correct that the client had more than 
enough notice of appreciable harm resulting from the lawyer’s con-
duct to start the limitations period for a malpractice claim. But, if 
so, it is hard to see how the same principle should not have barred 
the claims in Eck and Rosen Construction. Whether or not a client’s 
former lawyer continues to insist that the advice he gave the client 
was correct (and it would be a rare malpractice case where the for-
mer lawyer did otherwise), and whether or not a successor lawyer 
advances positions that if successful would prevent the client from 
losing his substantive rights, there are certainly cases in which so-
phisticated clients in the thick of such a battle should be considered 
sufficiently on notice of a problem that a malpractice claim ceases to 
be “inherently unknowable.” In such circumstances, unless a tolling 
agreement is obtained, the statute of limitations begins running. 
The Frankston court’s footnote explanation does little to satisfacto-
rily reconcile its decisions.

The lawyers in Eck and Rosen Construction were each charged 
with malpractice in failing to protect their clients, through better 
contract drafting, from the adverse results they ultimately suffered 
in the underlying litigation.97 

In both of these cases, although the clients had clearly begun to 
suffer “appreciable harm” for statute-of-limitations purposes as soon 
as they had to incur legal fees to enforce what their lawyers insisted 
was the correct reading of the contracts, the courts held that the 
clients were arguably entitled to continue believing the lawyers’ as-
surances that their interpretation was the correct one; to believe that 
the opponents, not the lawyers, were the “cause” of the disputes; 
and to believe that they, the clients, would ultimately prevail, and 
avoid the outcome from which the lawyers had been hired to protect 
them.

Notably, neither of the clients in these cases contended that their 
lawyers were obliged to insulate them from litigation in and of it-
self. Indeed, the plaintiff in Rosen Construction was the instigator 
of the underlying lawsuit. Rather, each client charged his lawyer 
with exposing the client to the substantive legal risk of an adverse 
judgment—of creating a “legal problem” for the client, in the First 
Circuit’s phrase, through poor contract drafting.

In St. Paul Fire & Marine Ins. Co. v. Birch Stewart Kolasch & 
Birch, a client’s liability insurer brought a subrogated legal malprac-
tice claim to two patent lawyers, one of whom had counseled the 
client about sending a letter to customers accusing a competitor of 
patent infringement. In response, the competitor had sued the client 
for defamation. The malpractice case was not filed until more than 
four and a half years after the advice was given, the letter sent, and 
the defamation suit brought. The plaintiff insurer claimed that if the 

patent lawyer had warned the client that it might be sued, it would 
never have sent the letter.

The patent lawyer argued that under these circumstances the 
filing of the competitor’s suit, and the client’s need to incur legal 
expenses to defend itself were sufficient to trigger the start of the 
limitations period. This was particularly so where the plaintiff in-
surer was claiming that the outcome of the litigation was attribut-
able to its mishandling by the second lawyer-defendant, and there-
fore sought to blame the patent lawyer for the client’s being sued in 
the first place, a situation the insurer claimed the client was always 
anxious to avoid. But a federal magistrate judge denied the patent 
lawyer’s motion for summary judgment on this point—and indeed 
went further, holding that as a matter of law the limitations period 
did not begin to run until late in the litigation with the competitor, 
when the underlying court ruled against the client on the issue of 
infringement.98

A number of other decisions have addressed the question of how 
clients should be expected to regard potentially statute-triggering 
events:

In Kennedy v. Goffstein,99 an accountant-malpractice case, the 
client taxpayer’s return was audited by the Internal Revenue Ser-
vice. In the subsequent malpractice case, the Appeals Court reversed 
a decision granting summary judgment for the defendant based on 
the statute of limitations. The lower court erred in ruling that the 
limitations period began to run as a matter of law as soon as the 
client knew he was being audited. Whether at that point the client 
knew or should have known that the return had problems was, in 
the Appeals Court’s view. a matter for the jury.

In Lawrence Savings Bank v. Levenson,100 discussed above, the 
defendant lawyers argued that as to one of several disputed loan 
transactions, the client bank’s claim was barred by the statute of 
limitations. The Appeals Court disagreed, holding that a letter alert-
ing the bank to questions about whom the lawyers were represent-
ing, and therefore to the potential for a conflict, was not sufficient 
to trigger the statute, since it did not alert the client to any potential 
harm stemming from the conflict, and since the lawyers denied at 
the time that they represented the other party.101

A series of superior court decisions provides some examples of 
lawyers’ successful defenses based on the statute of limitations:

• In Marnerakis v. Lichten,102 the client retained the defendant 
attorneys to handle an employment-discrimination claim. 
The attorneys failed timely to file certain claims, resulting in 
their eventual dismissal at summary judgment. In the mal-
practice case, a superior court judge held that the limitations 
period began to run when the client received his employer’s 
motion for summary judgment informing him that the claims 
had not been timely filed.

97.   Similarly, in Union Products, Inc. v. Warner & Stackpole, LLP, 2004 WL 
3090199 (Mass. Super. Ct.) (Agnes, J.), a superior court judge held that the 
plaintiff clients would be allowed to argue that they could not have known 
about the defendant attorneys’ malpractice at the time their underlying suit 
was dismissed, or at any time until the attorneys advised them to seek other 
counsel, given that until then, the attorneys had assured the clients that they 
would prevail.
98.   St. Paul Fire & Marine Ins. Co. v. Birch Stewart Kolasch & Birch, LLP, 379 
F. Supp. 2d 183 (D. Mass. 2005) (Collings, M.J.).
99.   62 Mass. App. Ct. 230 (2004).

100.   59 Mass. App. Ct. 699 (2003).
101.   See also the unpublished dispositions in Greene v. Pacquette, 74 Mass. 
App. Ct. 1125 (2009) (reversing summary judgment for lawyer where client 
alleged she continued to rely on lawyer’s advice, did not seek a second opinion, 
and believed opponent’s lawsuit against her was frivolous); and Urdi v. Hadlock, 
2008 WL 3342993 (Mass. App. Ct) (reversing summary judgment for lawyer 
based on uncertainties in record as to whether client in fact received letter noti-
fying him that proceeding had been dismissed).
102.   2003 WL 23213399 (Mass. Super. Ct.) (Kern, J.).
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• In Tucker v. Schmidt,103 a superior court judge held that the 
limitations period began to run when the client learned of an 
adverse probate court ruling in his challenge to his father’s 
will, since by then he knew that the defendant lawyer had 
not retained a psychiatric expert to review the father’s medi-
cal records, the omission that now formed the basis for his 
malpractice claim.

• In Infantino v. Murphy,104 a superior court judge held that the 
limitations period began to run as soon as the clients’ bank-
ruptcy petition was dismissed based on the attorney’s untime-
ly filings.

• In Dulgarian v. Johnson,105 the court held that the limitations 
period commenced when the client contacted a second at-
torney about appealing the settlement reached in his divorce 
case. The court rejected the client’s claim that he was mentally 
incapacitated at the time.

• In Moriarity v. Kohlstrom,106 the clients sought advice from 
the attorney about their decision to leave a closely held com-
pany to start a competing business. The lawyer thought there 
would be no problem so long as the clients had not signed 
a non-competition agreement. The clients went ahead with 
their plan, and were then sued by the owners of the first com-
pany for breach of fiduciary duty. The case settled, with a 
stipulation that made specific reference to a planned action 
against the attorney.

The malpractice case was not brought until after the three-
year malpractice limitations period had lapsed. The clients 
sought to argue that the malpractice claim “related back” to 
the underlying case. A superior court judge rejected this argu-
ment, concluding that there could be no relation back to a 
case that had concluded, and that the stipulation in the first 
case would have been effective only if the attorney had been a 
party to the first case. 

A lawyer’s continuing representation of a client barred his reli-
ance on the statute of limitations in Guzzi v. Shorton.107 The client 
was convicted in a criminal proceeding and incarcerated. The at-
torney filed an appeal, but failed to perfect the appeal by obtaining 
a trial transcript. After the appeal was dismissed, the client and at-
torney remained in contact about possible reinstatement and other 
matters. At some point, without notifying the client, the attorney 
withdrew from the representation. He was later disbarred and or-
dered to return all unearned payments to clients. In the malpractice 
case, the court found that the limitations period did not begin to 
run until the client first learned of the dismissal of his appeal—or 
even later, given that the attorney had continued to represent the 
client for some time with respect to possible reinstatement of the 
appeal.

B. Judicial Estoppel

In its 1999 decision holding that voluntary assignments of legal 
malpractice claims are not always invalid under Massachusetts law 
(as they are in most other states), the Supreme Judicial Court noted 

that “involuntary assignments,” such as those occurring by subroga-
tion, “may be more likely to implicate public policy concerns.”108 In 
the St. Paul v. Birch Stewart case discussed above, however, the fed-
eral magistrate judge upheld the subrogation rights of the plaintiff 
insurer, predicting that the Supreme Judicial Court would permit 
subrogation under the circumstances presented.109

The Supreme Judicial Court’s 1999 decision also allowed that 
an assignment would be held unenforceable where necessitated by 
“some clear rule of law or professional responsibility, or some matter 
of public policy.”110 Among the public-policy concerns expressed by 
other courts is the effect of such assignments on the integrity of the 
judicial system. A client’s assignment of a legal malpractice claim 
to a litigation adversary necessitates a “role reversal” whereby the 
prevailing party in the underlying litigation later contends, in the 
malpractice action, that she would not have prevailed at all, or not 
as well, but for her opposing counsel’s negligence. The Supreme Ju-
dicial Court’s view was that such concerns are adequately addressed 
by existing doctrine—in particular, the principle of judicial estop-
pel, which precludes a party from asserting a position in one legal 
proceeding that is contrary to a position the same party successfully 
asserted in a prior proceeding.

The Court proceeded to apply this principle to an assignment 
case in Otis v. Arbella Mut. Ins. Co.111 Otis sued Cusick for injuries 
sustained when Cusick’s car struck Otis as he was walking across a 
roadway. The defendant attorney represented Cusick, and mounted 
a defense based on Otis’s alleged comparative negligence in crossing 
at the spot he did, in the middle of the night. A jury found for Otis, 
and with interest the judgment was more than $6.5 million. Cusick 
assigned his malpractice claim to Otis.

Otis argued that the attorney had overlooked evidence that he 
was actually in Cusick’s lane when the accident occurred (as he him-
self now said was true), not in the other lane as he had claimed at 
trial. Otis also argued that evidence he had offered in support of his 
case should have been inadmissible. A superior court judge granted 
summary judgment for the defendant lawyer, and the Supreme Judi-
cial Court, on direct appellate review, affirmed, holding that judicial 
estoppel precluded the plaintiff-assignee from adopting contradic-
tory positions.

Because judicial estoppel is an equitable doctrine, the Court 
explained, the circumstances under which it may appropriately be 
invoked “are probably not reducible to any general formulation of 
principle.” But at its core are “two fundamental elements” “First, 
the position being asserted in the litigation must be directly incon-
sistent [with], meaning mutually exclusive of, the position asserted 
in a prior proceeding.” “Second, the party must have succeeded in 
convincing the court to accept its prior position.”

Exceptions may apply, the Court acknowledged, in “certain in-
stances where the party’s prior position was asserted in good faith, 
and where the circumstances provide a legitimate reason—other 
than sheer tactical gain—for the subsequent change in that party’s 
position.” For example, the doctrine might not apply where a par-
ty’s prior position “was based on inadvertence or mistake” or “was 

103.   2004 WL 856857 (Mass. Super. Ct.) (Troy, J.).
104.   2002 WL 1554489 (Mass. Super. Ct.) (E. Murphy, J.)
105.   2000 WL 1298810 (Mass. Super. Ct.) (Giles, J.).
106.   2002 WL 1554585 (Mass. Super. Ct.) (E. Murphy, J.). 
107.   2003 WL 23018773 (Mass. Dist. Ct. App. Div.).

108.   New Hampshire Ins. Co. v. McCann, 429 Mass. 202, 207 n.4 (1999).
109.   St. Paul Fire & Marine Ins. Co. v. Birch Stewart Kolasch & Birch, LLP, 
379 F. Supp. 2d 183 (D. Mass. 2005) (Collings, M.J.).
110.   New Hampshire Ins. Co. v. McCann, 429 Mass. at 209-10.
111.   443 Mass. 634 (2005).
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clearly wrong,” though “advanced in good faith,” or where the new 
position “is the product of information neither known nor readily 
available” at the time the initial position was taken.

Ultimately, “judges should use their discretion, and their weigh-
ing of the equities, and apply judicial estoppel where appropriate to 
serve its over-all purpose. That purpose is to safeguard the integrity 
of the courts by preventing parties from improperly manipulating 
the machinery of the judicial system, and judicial estoppel may 
therefore be applied when a litigant is playing fast and loose with 
the courts.”

Judicial estoppel also resulted in dismissal of the assigned mal-
practice claims in Celin v. Silva.112 The clients were defendants in a 
civil case based on claims that they trapped the plaintiffs in a porta-
ble outhouse, tipped it over, and shouted racial epithets at them. The 
attorneys failed to respond to discovery and to appear for a court 
date, resulting in a default judgment. Unable to pay, the clients as-
signed their legal malpractice claims to the plaintiffs.

The court found that plaintiffs were judicially estopped from 
pursuing the malpractice claims, since doing so would have required 
them to argue that there was no merit to their previous case—spe-
cifically, that there was actually no evidence the clients committed 
the acts at issue. Judicial estoppel applied even where the underlying 
case ended in a default, since the plaintiffs prevailed and were as-
sessed damages.

Applying judicial estoppel to direct claims by clients against 
their lawyers can be more complicated. The Appeals Court rejected 
what appears to have been a judicial estoppel argument (although 
that term is not actually used) in McBarron v. Lenahan,113 discussed 
above. The clients, again, were the plaintiffs in an environmental 
tort case that the defendant lawyer delayed in filing. The Appeals 
Court ultimately held in that case that whether the environmen-
tal claim was timely could not be resolved at summary judgment, 
because there was a genuine factual dispute about when the clients 
discovered their injury. The parties then reached a settlement.

In the malpractice suit, the lawyer argued that since the clients 
had argued in the environmental case that their claim was timely, 
and did not dispute that now, they could not maintain a malpractice 
case based on the theory that the lawyer was negligent in not filing 
the environmental claim earlier.

The court dismissed this argument. The position taken by the cli-
ents “in their efforts to defend the timeliness of the [environmental] 
action” was not binding on them now, because (1) it was unknown 
whether a fact finder would have accepted plaintiff’s testimony; and 
(2) “the plaintiffs’ central contention in their malpractice action” 
was “that, regardless of the ultimate determination of the statute of 
limitations question in the tort action, uncertainty over the timeli-
ness of their complaint caused them to accept a lower settlement 
than they could have achieved had there been no statute of limita-
tions issue.” 

However, the court here appears to miss the crux of the problem. 
Where a client prosecutes or defends a case based upon the client’s 
own factual testimony under oath on a particular issue (e.g., “I did 
not know my property was polluted in 1987; I only discovered it in 

1990”), and the client then voluntarily settles that case, the client 
should not then be permitted in a subsequent legal malpractice suit 
to contend, in effect, that his lawyer’s actions made the client’s cred-
ibility critical to the outcome of the underlying case, that the client 
was worried that his testimony would be disbelieved, and so the 
client was forced to settle the case unfavorably. This is simply not 
something for which the lawyer reasonably can be held responsible. 
Malpractice courts should not be in the business of awarding dam-
ages based on the supposed “settlement value” of claims or defenses 
everyone in the malpractice case agrees are objectively baseless.

C. Issue and Claim Preclusion

Where the issue of a lawyer’s handling of a matter has arisen and 
been decided in the underlying matter itself, this may preclude the 
client from asserting a malpractice claim. In In re Iannochino,114 the 
clients had been debtors in a bankruptcy proceeding, and sued their 
former counsel for malpractice. Affirming an award of summary 
judgment for the lawyer, the First Circuit held that the malpractice 
claims were similar to issues that had arisen in the context of the 
lawyer’s fee application. Thus, the bankruptcy court’s implicit find-
ing as to the quality and value of the attorney’s services served to 
preclude the debtors, under res judicata principles, from pursuing 
their malpractice claims.

In Jarosz v. Palmer,115 the minority shareholder of several corpo-
rations brought suit against the attorneys who had been involved 
in formation of the corporations. A superior court judge granted 
judgment on the pleadings to the attorneys, after taking judicial 
notice that an earlier judge had denied the shareholders’ motion to 
disqualify the attorneys from representing the corporations. The 
shareholder appealed. The Appeals Court held that (1) the malprac-
tice court properly took judicial notice of the earlier judge’s action; 
and (2) the earlier decision involved full litigation and decision of 
the key issue of whether an attorney-client relationship existed; but 
(3) the denial of the motion to disqualify was not a final judgment 
subject to appellate review, and thus was not entitled to preclusive 
effect.116

D. Ratification and Imputation

If a client deliberately chooses to remain ignorant of informa-
tion bearing upon a decision on which a lawyer is advising him, or 
chooses to leave the decision to the lawyer, the client may be consid-
ered to have implicitly ratified the decision, barring him from later 
complaining about it. Likewise, if after a decision is made the client 
gains knowledge of material facts he did not have when he made 
the decision, but he decides to abide by the decision and continue 
to accept its benefits, then the client will be deemed to have ratified 
the decision.117

As a related matter, under basic agency principles followed in 
Massachusetts, when an employee or other agent of a client “acquires 
knowledge in the scope of his employment, the principal is held to 
have constructive knowledge of that information.” A client will be 
bound by knowledge gained by an agent whose responsibilities in-
clude a duty to report such information to the client, regardless of 
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114.   242 F. 3d 36 (1st Cir. 2001).
115.   49 Mass. App. Ct. 834 (2000).
116.   See also Holmgren v. Heaney & Small LLP, 2009 WL 3644717 (Mass. 

Super. Ct.) (Tucker, J.) (granting in part and denying in part law firm’s motion 
for summary judgment based on issue preclusion).
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whether or when the agent actually makes his report. These prin-
ciples can be particularly important in matters involving corporate 
clients, who of course can only act or gain knowledge through their 
employees and other agents.118

In Lawrence Savings Bank v. Levenson,119 discussed above, the de-
fendant lawyers argued that the knowledge and conduct of the bank 
officer involved in the disputed loan transactions was imputable to 
the bank, barring its malpractice claims. On appeal from a jury ver-
dict against the lawyers, the Appeals Court held that based on the 
evidence at trial about the relationship between the officer and the 
borrower, the jury was entitled to conclude that the officer acted on 
his own and against his employer’s interests, and thus was a “faith-
less agent” whose knowledge and conduct were not imputable to the 
bank—at least, not with respect to the defendant lawyers, who were 
not innocent third parties, given that they too had an ongoing re-
lationship with the borrower, and knew the officer’s and borrower’s 
actions might be harmful to the bank. The court also rejected the 
lawyers’ argument that the bank at some point learned of true facts 
and ratified the loan transactions.

In the St. Paul v. Birch Stewart case, the second of the two law-
yers sued by the client’s insurer was a patent litigator who handled 
the client’s patent-infringement and defamation dispute with its 
competitor. The claim against the litigator focused on the decision 
to maintain the attorney-client privilege rather than waiving it to 
present an “advice of counsel” defense on behalf of the client. At 
the motion hearing that became a key turning point on this issue, 
the patent litigator was accompanied by one of the insurance com-
pany’s staff attorneys, whom the company had appointed to serve as 
co-counsel in the matter. The two lawyers discussed the advice-of-
counsel matter after the hearing, and the staff attorney agreed with 
the patent litigator’s view of the issue.

In the malpractice case, the patent litigator argued that this con-
stituted a ratification of his decision on the advice-of-counsel issue, 
and that since the ratification was made by an employee of the in-
surer, the insurer should be bound by it, and by the staff lawyer’s 
knowledge of the matter. The federal magistrate judge disagreed, 
holding that such imputation would conflict with a 2003 Supreme 
Judicial Court’s decision (discussed below) holding that an insur-
er who hired independent defense counsel to represent its insured 
could not be held vicariously liable when the lawyer mishandled 
the case.120

E. In Pari Delicto

The equitable doctrine of in pari delicto bars a plaintiff who has 
been a participant in some illegal or other wrongful activity from 
recovering damages from another participant for a loss resulting 
from the wrongdoing. For the doctrine to apply, the plaintiff’s con-
duct must be equivalent to that of the defendant: “Where the parties 
are not in equal fault as to the illegal element … and where there 
are elements of public policy more outraged by the conduct of one 

than of the other, then relief in equity may be granted to the less 
guilty.” There are also “cases where the public interest requires that 
[the courts] should, for the promotion of public policy, interpose, 
and the relief in such cases is given to the public through the party.” 
“One party may act under circumstances of oppression, imposition, 
hardship, undue influence, or great inequality of condition or age, 
so that his guilt may be far less in degree than that of his associate in 
the offence. Moreover, there may be on the part of the court itself a 
necessity of supporting the public interests or public policy in many 
cases, however reprehensible the acts of the parties may be.”121

The Appeals Court applied the doctrine for the first time in a 
Massachusetts legal malpractice dispute in Choquette v. Isacoff.122 
The client retained the defendant lawyer to assist with the judicial 
sale of the client’s assets to satisfy a civil judgment. With the lawyer’s 
help, the client filed a bankruptcy petition. Prior to a hearing, the 
client noted errors on schedules prepared by the lawyer and attached 
to the bankruptcy petition—schedules that depicted his financial 
condition. The client alerted the lawyer to the errors, but then testi-
fied falsely under oath at the hearing about his finances. The trustee 
subsequently learned of the falsehoods, and brought an adversary 
proceeding, which the client settled. A superior court judge granted 
summary judgment in favor of the lawyer based on in pari delicto, 
and the Appeals Court agreed.

“The undisputed facts here indicate that [the client] committed 
perjury in testifying at his bankruptcy hearing. While [the client] 
claimed in his deposition that he was aware that the bankruptcy 
forms he signed were incomplete as of the date of the hearing, and 
that he had tried to make [the lawyer] aware of the mistakes prior to 
the hearing, at the hearing, while under oath, [the client] made false 
and inaccurate statements.”123

The client claimed that he was unduly influenced by the lawyer, 
and relied heavily on his advice. But in the court’s view this had no 
bearing on the client’s perjury. While there might be some public 
interest in holding the attorney liable for his role in the events, the 
court concluded, that public interest is adequately addressed by the 
available disciplinary proceedings.

Xiii. JudiciaL iMMunity

As do other jurisdictions, Massachusetts holds that judges and 
certain other officials performing judicial or quasi-judicial functions 
are immune from suits arising from the exercise of the powers grant-
ed to them by law. This immunity extends, in appropriate cases, to 
magistrates, court clerks, arbitrators, prosecutors, the Board of Bar 
Overseers and bar counsel.124

In Sarkisian v Benjamin,125 a malpractice case was brought on 
behalf of a minor child against an attorney appointed by the probate 
court to represent the child in a child-custody dispute between his 
parents. Affirming a superior court judge’s award of summary judg-
ment for the defendant lawyer, the Appeals Court held that the at-
torney was entitled to immunity as a quasi-judicial officer.

118.   See Kansallis Finance Ltd. v. Fern, 421 Mass. 659, 673 (1996); National 
Credit Union Admin. v. Ticor Title Ins. Co., 873 F. Supp. 718, 726 (D. Mass. 
1995); Sunrise Properties, Inc. v. Bacon, Wilson, Ratner, Cohen, Salvage, Fialky 
& Fitzgerald, P.C., 425 Mass. 63, 66 (1997); Crystal v. United States, 172 F.3d 
1141, 1151 (9th Cir. 1999).
119.   59 Mass. App. Ct. 699 (2003).
120.   St. Paul Fire & Marine Ins. Co. v. Birch Stewart Kolasch & Birch, 
LLP, 379 F. Supp. 2d 183 (D. Mass. 2005) (Collings, M.J.) (citing Herbert A. 

Sullivan, Inc. v. Utica Mutual Ins. Co., 439 Mass. 387 (2003)).
121.   Choquette v Isacoff, 65 Mass. App. Ct. 1 (2005).
122.   Id.
123.   Id. at 7.
124.   See Johnson v. Board of Bar Overseers of Massachusetts, 70 Mass. App. 
Ct. 1113 (2007).
125.   62 Mass. App. Ct. 741 (2005).
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Xiv. the anti-sLapp statute

Massachusetts is one of many states that has a statute designed 
to prevent lawsuits whose sole purpose is to intimidate citizens from 
petitioning government officials. In Wenger v. Aceto,126 a lawyer suc-
cessfully used this statute to obtain dismissal of some, but not all, 
of a client’s claims against him. The decision arose in the context of 
a fee dispute. After a check from the client was returned for insuf-
ficient funds, the lawyer filed a criminal complaint against the client 
for larceny by check, which was dismissed for lack of probable cause. 
The client sued for malicious prosecution, abuse of process, and vio-
lation of Chapter 93A.

The lawyer sought dismissal of the client’s case based on the anti-
SLAPP statute. This required him to show that the client’s suit was 
directed to “petitioning activities.” The Supreme Judicial Court held 
that filing the criminal complaint was “petitioning” for this pur-
pose. The burden then shifted to the client to show that the petition 
was “devoid of any reasonable factual support or any arguable basis 
in law,” and that the client suffered actual injury. The Supreme Ju-
dicial Court held that the client failed to meet this burden, because 
the history of events surrounding the client’s passing of the bad 
check provided some basis for the criminal complaint—even given 
what the court acknowledged was legal uncertainty as to whether a 
larceny conviction could be based on services already obtained by 
the client, as was the case here.

The court noted that the client’s claim under Chapter 93A was 
in part based on the attorney’s alleged general mishandling of the 
representation. To this extent, the complaint was not subject to dis-
missal based on the anti-SLAPP statute.

Xv. vicaRious LiaBiLity

The issue of a law firm’s vicarious liability for the conduct of one 
of its partners was addressed somewhat obliquely in the bankruptcy 
court’s decision in In re Mahoney Hawkes, LLP,127 discussed above, 
which involved a lawyer who presented investment opportunities 
to a foreign investor, Go-Best. In the law firm’s bankruptcy, Go-
Best sought to hold the firm liable for the lawyer’s mishandling of 
the investment funds. But after an evidentiary hearing the court re-
jected Go-Best’s claims, citing among other things the fact that the 
firm did not know about the lawyer’s investment activities, and did 
not issue any bills to Go-Best or receive payment from it. Further, 
the court noted, the lawyer’s investment activities were outside the 
scope of the firm’s business, and the firm did not benefit from them.

Where a lawyer moves between firms during the course of his 
representation of a client, this likely will affect the vicarious-liability 
analysis in any subsequent malpractice case. In Harrison v. Mur-
phy,128 the clients retained the defendant lawyers to assist them 
in obtaining approval from a local planning board for a proposed 
motel. The board denied the application, and the lawyers failed to 
perfect the clients’ right to appeal. One of the lawyers then moved 
to a new law firm, and on several occasions at the new firm gave 
the clients false information about the status of the case, such that 
nearly two years passed before the clients discovered the problem.

Among the defendants named in the clients’ malpractice suit 
was the law firm that hired one of the lawyers after the right to ap-
peal was lost—the firm from which he made the misrepresentations 
about the status of the matter. The Appeals Court upheld the dis-
missal of that firm from the case, given that the clients’ alleged harm 
flowed from the mishandling of the appeal, which was done before 
the lawyer arrived at the firm, and not from the misrepresentations, 
which although clearly improper did not cause any further harm.

The 2000 article discussed the potential theory of “partnership 
by estoppel,” under which a plaintiff client can establish vicarious 
liability by showing that his lawyer held himself out as being in a 
partnership, that this occurred with the consent of the other lawyers, 
and that the plaintiff relied on the understanding that a partnership 
existed. In Gosselin v. Webb,129 the client named in his malpractice 
suit both his own attorney and other attorneys who practiced under 
the same firm name. Reversing an award of summary judgment for 
the other attorneys, the First Circuit held that factual issues as to 
whether the principal attorney-defendant was held out as a part-
ner in a purported “law firm” precluded summary judgment for the 
other lawyers.

By contrast, in Zichelle v. Parigian,130 a superior court judge 
sitting as factfinder found no partnership by estoppel where the 
defendants “shared common office space, a reception area, and a 
telephone system in an office labeled ‘Law Offices,’ but they had 
separate, private offices, stationery, and secretaries.”

vicarious liability of a different sort was at issue in Herbert A. 
Sullivan v. Utica Mut Ins. Co.,131 mentioned above. The Supreme 
Judicial Court held that a lawyer in a private law firm hired by an 
insurer to represent an insured is an independent contractor with 
respect to the insurer. By virtue of the attorney’s duty of undivided 
loyalty to the client-insured, the insurer retains no right to control 
the attorney’s decisions relating to the handling of the defense. “In 
these circumstances,” the court said, “an insurer cannot be held vi-
cariously liable for the lawyer’s negligence.” However, the insurer 
remained potentially liable for any negligence of its own employees 
in handling the defense.

Xvi. choice of Law

Massachusetts has abandoned the more traditional approaches to 
choice and conflicts of law in favor of the modern standard embod-
ied in the American Law Institute’s Second Restatement of Conflict of 
Laws. In general, that standard focuses on the question of which of 
two or more potentially competing states has the “most significant 
relationship” to the legal issue in question.132

In a case involving a contract for the rendition of services, in-
cluding the professional services of an attorney, the law that applies 
under the Restatement approach is generally that of the place of 
performance. Section 196 of the Restatement provides that issues 
arising under such a contract should presumptively be decided ac-
cording to “the local law of the state where the contract requires 
that the services, or a major portion of the services, be rendered.” As 
the Restatement’s comments explain, in a case involving a services 

126.   451 Mass. 1 (2008).
127.   334 B.R. 41 (Bankr. D. Mass. 2005) (Hillman, J.).
128.   71 Mass. App. Ct. 1124 (2008) (unpublished).
129.   242 F. 3d 412 (1st Cir. 2001).
130.   2006 WL 4114290 (Mass. Super. Ct.) (velis, J.)

131.   439 Mass. 387 (2003).
132.   See Champeau v. Miller Brewing Co., 1988 WL 72565 (D. Mass.) (Zobel, 
J.) (citing Bushkin Associates, Inc. v. Raytheon Co., 393 Mass. 622 (1985)); 
American Law Institute, Restatement (Second) Of Conflict Of Laws, § 
2 (1971).
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contract, the rendering of the services “is the principal objective of 
the contract,” and the place where this is to occur “will naturally 
loom large in the minds of the parties.” The state where the services 
are rendered has “a natural interest” in supplying the legal rules gov-
erning the contract. Application of that state’s law “also furthers the 
choice-of-law values of certainty, predictability and uniformity of 
result,” as well as “ease in the determination of the applicable law,” 
since the place where the services were rendered is “readily ascertain-
able.”133 

In Massachusetts, of course, a legal malpractice claim does not 
sound exclusively in either contract or tort, but has aspects of both. 
The Restatement section applicable generally to tort claims, Section 
145, follows the general “most significant relationship” approach 
and suggests that a court should specifically consider “(a) the place 
where the injury occurred; (b) the place where the conduct causing 
the injury occurred; (c) the domicil, residence, nationality, place of 
incorporation and place of business of the parties, and (d) the place 
where the relationship, if any, between the parties is centered.”134

In legal malpractice cases and other disputes arising from at-
torneys’ handling of transactional matters, courts following one or 
more of the Restatement’s choice-of-law approaches have routinely 
found the place “where the services were rendered,” where the par-
ties’ “relationship was centered,” and where the conduct causing the 
alleged injury occurred, to be the state where the attorney had his 
office. The courts have concluded that the law of that state should 
govern the dispute—even where the plaintiff-client was located in, 
and may have communicated with the lawyer from, another state.135 
Similarly, in disputes involving attorneys’ handling of litigation 
matters, the courts have found the place of performance, and the 
center of the relationship, to be the state where the attorney had his 
office and/or where the litigation took place, and held that the law 
of that state should govern the dispute—again, even where the client 
was located in another state.136 

Similarly, in a medical malpractice case, the Massachusetts Ap-
peals Court concluded that the governing law should be that of the 
state where the defendant doctor practiced and allegedly committed 
malpractice (in that case, Massachusetts), not the state where the 
plaintiff-patient lived at the time and suffered the effects of the doc-
tor’s negligence (Maine).137

In Palmer v. Ernst & Young,138 a non-Massachusetts lawyer 
employed by an accounting firm gave tax advice to Massachu-
setts clients. When the clients sued, the firm sought to enforce a 

limit-of-liability provision in the applicable retention agreement. 
The clients argued that the provision was barred by then-governing 
Massachusetts lawyer ethical rules.

Without doing a formal choice-of-law analysis, a superior court 
judge rejected the firm’s first argument that the governing law 
should be that of the jurisdiction where the subject trust was to be 
established to carry out the clients’ tax savings plan. Instead, Mas-
sachusetts law applied.

The court also had no doubt that the attorney was “practicing 
law” when he gave the disputed advice. Though he was not admitted 
in Massachusetts, this was not in and of itself a problem: the court 
made clear that a client must be free to consult with his accounting 
firm’s best expert on a particular subject without limiting himself to 
lawyers admitted in the state where the client happens to live. It was 
enough that the lawyer was admitted somewhere.

The court then turned to the firm’s argument that even if the 
lawyer was in some sense practicing law in Massachusetts when he 
advised clients, he could only be governed by the disciplinary rules 
of the jurisdiction where he belonged, whereas the Massachusetts 
rules are expressly limited to governing members of the Massachu-
setts bar.

The court suggested that it would not enforce the limit-of-liabil-
ity provision if it were present in an agreement between the client 
and a non-Massachusetts lawyer or law firm. But since the provision 
was instead in an agreement with an accounting firm, there was no 
prohibition, even though the accounting firm was providing legal 
advice.

The need to apply federal law—specifically, federal patent law—
provided a defendant lawyer with a basis for removing a malprac-
tice case to federal court in LaBelle v. McGonagle.139 The lawyer was 
hired to file and prosecute a patent application on behalf of the cli-
ents, but failed to do so. When the clients sued for malpractice, the 
lawyer removed the case to federal court, arguing that resolution of 
a key causation issue—whether the clients’ invention was patent-
able—necessitated consideration of federal patent law. In two re-
cent decisions on this issue, the Federal Circuit, which has exclusive 
jurisdiction over patent matters, had ruled that such malpractice 
cases properly fall within the federal courts’ jurisdiction in matters 
“arising under” federal law.140 Following these two decisions, the 
Massachusetts federal judge in Labelle denied the clients’ motion to 
remand the case to state court.

133.   See Restatement (Second) Of Conflict Of Laws, at § 196.
134.   Id. at § 145.
135.   See, e.g., International Tele-Marine Corp. v. Malone & Associates, Inc., 
845 F. Supp. 1427, 1430-31 (D. Colo. 1994) (in action by Florida corporation 
against Colorado law firm and others, arising out of stock offering, Colorado 
law applied); Stavriotis v. Litwin, 710 F. Supp. 216, 218-19 (N.D. Ill. 1988) 
(in action by Tennessee client against New Jersey law firm arising out of cor-
porate transactions, New Jersey law applied); Nelson v. Nationwide Mortgage 
Corp., 659 F. Supp. 611, 615-16 (D.D.C. 1987) (in action by Washington, D.C. 
resident against virginia attorney and others, arising out of loan transaction, 
virginia law applied).
136.   See, e.g., Deere & Company v. Reinhold, 2000 WL 486607, *5-6 (E.D. 
Pa. 2000) (in action arising from lawyer’s handling of Pennsylvania litigation 
for out-of-state client, Pennsylvania law applied); T. Frederick Jackson, Inc. v. 
Pepper, Hamilton & Scheetz, L.P., 2000 WL 376398, *11-12 (D. Del. 2000) (in 
action arising from law firm’s handling of New York litigation for Pennsylvania 

client, New York law applied); Santos v. Sacks, 697 F. Supp. 275 (D. La. 1988).
137.   See Dasha v. Adelman, 45 Mass. App. Ct. 418, 423-27, rev. denied, 428 
Mass. 1107 (1998). Contrast St. Paul Fire & Marine Ins. Co. v. Birch Stewart 
Kolasch & Birch LLP, 233 F. Supp. 2d 171 (D. Mass. 2002) (departing from 
precedents and holding that malpractice legal malpractice case between a Min-
nesota insurer and two virginia lawyers over advice given to a Massachusetts 
client on federal patent law, in connection with a dispute with a Michigan com-
petitor, which eventually involved litigation in Florida, would be governed by 
Massachusetts law).
138.   2007 WL 1064047 (Mass. Super. Ct.) (Gants, J.).
139.   2008 WL 3842998 (D. Mass. Aug. 15, 2008) (O’Toole, J.).
140.   We have discussed the basis for these Federal Circuit decisions, and a con-
trary Fifth Circuit opinion, in more detail elsewhere. See W. Boesch, Do Mal-
practice Claims Against Intellectual Property Lawyers Belong in Federal Court? 
Andrews Professional Liability Litigation Reporter (Summer 2009).
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Xvii. contRiBution and indeMnity

In Larson v. Landvest, Inc.,141 the client was the buyer in a real 
estate transaction, who claimed that she received inaccurate infor-
mation about the size of the property and the existence of an ease-
ment. The client sued her attorney and the seller’s broker. The broker 
cross-claimed against the attorney for indemnity and contribution.

The court dismissed the indemnity cross-claim, noting that there 
was no relationship, of principal-agent or any other classification 
that would support a claim of derivative liability. But the contribu-
tion claim was viable, the court said, since the broker and attorney 
could be jointly liable in tort for the same injuries, though under 
different theories of liability.

JMC Venture Partners, LLC v. Lee142 arose from a commercial 
loan transaction. At the closing, attorneys for each party reviewed 
the other’s financial disclosures. The lender’s attorney asked that the 
borrower’s counsel provide a written representation that the borrow-
er’s disclosures were complete, but the attorney refused. The lender 
proceeded with the transaction anyway, but later discovered that the 
disclosures were indeed incomplete. The lender sued the borrower 
and its counsel, who asserted third-party claims against the lender’s 
attorney based on his faulty due diligence.

A superior court judge dismissed the third-party claim, finding 
that it lacked the necessary specificity. While other attorneys might 
have recommended that the lender not extend funds to the borrower 
without the assurance that was requested and refused, this possibil-
ity without more did not give rise to a claim of negligence. Without 
any specific allegations as to the lender’s attorney’s failure to investi-
gate, take standard precautions, or appreciate available information 
indicating misrepresentation, the claim for contribution was merely 
speculative and conclusory.

In Walter & Shuffain, P.C. v. CPA Mutual,143 a federal district 
judge declined to dismiss third-party contribution claims against 
two defense law firms in a case brought by a client against its insurer 
for, among other things, mishandling the defense of an accounting-
malpractice case against the client. The insurer alleged that the law-
yers failed to provide timely reports about the case and gave incor-
rect advice about an issue of Massachusetts law.

Xviii. at-issue waiveR of attoRney-cLient pRiviLege

A lawyer defending himself in a legal malpractice case may—as 
a matter of ethics, and of discovery and evidentiary rules—disclose 
and use in his defense confidential communications with the plain-
tiff-client about the matters the client has placed at issue by filing 

the malpractice case.144 More broadly, courts agree that no party 
should be permitted to rely upon the advice of counsel as the basis of 
a claim or defense while at the same time frustrating a full explora-
tion of the character of that advice.

In a 2001 decision, the Supreme Judicial Court acknowledged 
with approval the general notion of an implied “at issue” waiver. 
But the court declined to adopt a particular test for determining 
when such a waiver occurs, or what the scope of the waiver should 
be because, the court concluded, even under the most pro-waiver 
standard, none had occurred in the case before it.145

The First Circuit, meanwhile, has adopted the view that whether 
and to what extent a waiver has occurred depends upon balancing 
the need to preserve the privilege against the relevance of the com-
munications in the case at hand, and the availability of any reason-
able alternative source for the information. “[T]he privilege ends 
at the point where the defendant can show that the plaintiff’s civil 
claim, and the probable defenses thereto, are enmeshed in impor-
tant evidence that will be unavailable to the defendant if the privi-
lege prevails.”146

The Appeals Court had occasion to weigh in on this issue in 
a 2008 decision in the Zabin v. Picciotto matter.147 The dispute in 
Zabin included not only whether the clients’ prior lawyers had 
handled the underlying matter properly, but also whether the prior 
lawyers’ work contributed substantially to a settlement reached after 
the clients hired their current lawyer. The prior lawyers sought to 
take the deposition of the current lawyer, who was also the clients’ 
trial counsel in the malpractice dispute. The deposition was per-
mitted, and the prior lawyers were also allowed to use it at trial. 
The Appeals Court upheld these rulings, and in so doing adopted a 
rule that where “a client sues a former attorney for malpractice, the 
attorney-client privilege is waived as to communications with all at-
torneys involved in the underlying litigation in which the malpractice 
allegedly occurred.”148

XiX. concLusion

In the 2000 article we suggested that the decisions surveyed did 
not suggest any clear trend of liberalization or restriction of claims 
against attorneys in Massachusetts. The same is true for the eight 
years since that article was written. The Massachusetts courts remain 
neither overly protective of lawyers nor unduly suspicious of their de-
fenses in malpractice cases. And even with the multiplication of cases 
and published decisions, and the rich development of the doctrine, it 
will be clear that scores of unanswered questions remain.

141.   2005 WL 1812471 (Mass. Super. Ct.) (MacLeod, J.).
142.   2006 WL 3010699 (Mass. Super. Ct.) (Sikora, J.).
143.   2008 WL 885994 (D. Mass. Mar. 28, 2008) (Gertner, J.).
144.   See, e.g., Mass. R. Prof. Cond. 1.6(b) (“A lawyer may reveal” confidential 
information “to the extent the lawyer reasonably believes necessary to establish 
a claim or defense on behalf of the lawyer in a controversy between the lawyer 
and the client … or to respond to allegations in any proceeding concerning the 

lawyer’s representation of the client”).
145.   Darius v. City of Boston, 433 Mass. 274 (2001).
146.   Greater Newburyport Clamshell Alliance v. Public Service Co. of N.H., 
838 F.2d 13 (1st Cir. 1988).
147.   73 Mass. App. Ct. 141 (2008).
148.   Id. at 157-58.
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Criminal Law – Discriminatory Enforcement – Racial Profiling – 
Statutory Rape

Commonwealth v. Lora, 451 Mass. 425 (2008)  
Commonwealth v. Bernardo B., 453 Mass. 158 (2009)

case & statute coMMents

Selective enforcement claims—claims that police or prosecutors 
have based their decision to arrest or prosecute a criminal suspect 
based on discriminatory motives—are notoriously hard to prove. 
Tellingly, appellate courts addressing selective enforcement claims 
frequently cite Yick Wo v. Hopkins,1 an 1886 Supreme Court case, 
as the quintessential example of the proof necessary to prevail.2 In 
Yick Wo, the court reversed the defendant’s conviction for violating 
a San Francisco ordinance prohibiting the operation of laundries 
in wooden buildings without a permit. The defendant, a Chinese 
immigrant, was able to prove that the city denied permits to all 200 
Chinese applicants, but granted permits to all eighty non-Chinese 
wooden laundry operators in the city.3 Defendants unable to make 
a showing as stark as that in Yick Wo are often doomed to failure.4

While the law is clear that prosecutors may not discriminate in 
their charging decisions on the basis of race, ethnicity, religion, or 
gender, a high quantum of proof is required to warrant dismissal of 
a criminal case for discriminatory enforcement. This requirement is 
well founded: a prosecutor’s job description is precisely to enforce the 
criminal law selectively, that is, to exercise discretion in determin-
ing which cases should be prosecuted or dismissed, who should be 
permitted to plead guilty, and when to offer defendants cooperation 
agreements. The courts are reluctant to second-guess these executive 
decisions: “Deference to prosecutorial decision-making is borne of 
the recognition that decisions whether and how to prosecute en-
tail policy considerations, such as deterrence value and prosecuting 
priorities, that are ill suited to judicial review.”5 Therefore, the law 

presumes prosecutors’ charging decisions are legitimate, and holds 
defendants to a heavy burden to rebut this presumption.6 On the 
other hand, we are less comfortable with selectivity being exercised 
by police officers, and the judicial branch is stricter in the degree to 
which it allows police officers to exercise discretion.7

Two recent decisions of the Supreme Judicial Court, Common-
wealth v. Lora8 and Commonwealth v. Bernardo B.,9 significantly 
altered the legal landscape of selective enforcement claims in Mas-
sachusetts and provided defendants with a roadmap to prevail in 
selective enforcement claims. This pair of groundbreaking cases is 
equally remarkable for the unusual contexts in which the claims 
arose. In Lora, the court unanimously held that defendants alleging 
police officers stopped them on the basis of “racial profiling” may 
move to suppress the fruits of such stops and subsequent searches, 
even if the police had probable cause to stop and search the sus-
pect.10 In Bernardo B., a hotly divided court permitted discovery on 
a claim that prosecutors’ decision to bring delinquency proceedings 
against a fourteen year-old boy for statutory rape, but not against 
the eleven and twelve year-old girls who agreed to perform sexual 
acts with him, was based on gender discrimination.11

A New Remedy, and Roadblocks, in Challenging Racial Profiling

Judges in Massachusetts have long cast a suspicious eye on police 
officers’ selective enforcement of the motor vehicle laws based on 
race – a practice often referred to as “racial profiling,” and sometimes 
more pointedly as the “crime” of “DWB – driving while black.”12 

1.   118 U.S. 356 (1886).
2.   See, e.g., United States v. Armstrong, 517 U.S. 456, 466 (1996); Common-
wealth v. Lora, 451 Mass. 425, 437 n.24 (2008). 
3.   Yick Wo v. Hopkins, 118 U.S. 356, 374 (1886).

4.   The defendant in Armstrong, who was charged in the United States District 
Court for the Central District of California with conspiracy and possession with 
intent to distribute over fifty grams of crack cocaine, was able to show that all 
twenty-four individuals charged with these crimes in the Central District in 
1991 were black. The court held that this showing did not warrant even dis-
covery on a selective enforcement claim because the defendant failed to show 
that the United States Attorney had declined to prosecute any similarly situated 
white individuals. Armstrong, 517 U.S. at 459, 465-66, 470-71. In McCleskey 
v. Kemp, 481 U.S. 279 (1987), the defendant, a black man sentenced to death 
for the murder of a white police officer, challenged the imposition of the death 
penalty in Georgia as racially discriminatory. He introduced a study of 2,000 
death penalty cases in Georgia (the “Baldus study”), which showed that the 
death penalty was sought and applied disproportionately against black men ac-
cused of killing white victims, including the fact that “prosecutors sought the 
death penalty in 70 percent of the cases involving black defendants and white 
victims; 32 percent of the cases involving white defendants and white victims; 

15 percent of the cases involving black defendants and black victims; and 19% of 
the cases involving white defendants and black victims.” McCleskey, 481 U.S. at 
287. Despite this comprehensive study, the court held that the defendant failed 
to establish that imposition of the death penalty in his case was attributable to 
racial discrimination.
5.   Commonwealth v. Bernardo B., 453 Mass. 158, 167 (2009) (citing Wayte v. 
United States, 470 U.S. 598, 607-08 (1985)).
6.   Wayte, 470 U.S. at 607-08; Bernardo B., 453 Mass. at 168 (citing Lora, 451 
Mass. at 445).
7.   See, e.g., Papachristou v. City of Jacksonville, 405 U.S. 156, 165-68 (1972) 
(invalidating Jacksonville, Florida, vagrancy law as “void for vagueness” because 
it permitted arbitrary enforcement by giving police officers “unfettered discre-
tion”).
8.   451 Mass. 425 (2008).
9.   453 Mass. 158 (2009).
10.   Commonwealth v. Lora, 451 Mass. 425, 436, 438-40 (2008).
11.   Commonwealth v. Bernardo B., 453 Mass. 158, 172-76 (2009).
12.   Commonwealth v. Feyenord, 445 Mass. 72, 88 (2006) (Greaney, J., con-
curring); Commonwealth v. Gonsalves, 429 Mass. 658, 670 (1999) (Ireland, 
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Although Andres Lora was neither driving, nor African-American, 
he is one of the first defendants in the nation to successfully assert 
that racial profiling, as a violation of the Equal Protection Clause, 
warrants suppression of otherwise legally obtained evidence.13

Lora was the passenger in a car traveling north on Route 290 
in Auburn at about 9:10 p.m. on December 21, 2001. Although 
there was no traffic, the car was in the leftmost of the three lanes, 
in violation of the traffic laws.14 Massachusetts State Police Trooper 
Brendhan Shugrue followed the car for three-quarters of a mile, 
observing that the two occupants were “dark skinned” (Lora was 
Hispanic), and pulled the car over as it neared Worcester.15 (While 
Route 290 connects Auburn and Worcester, they are separated by 
the Massachusetts Turnpike.)16 Following valid and unchallenged 
police procedure, Trooper Shugrue ultimately discovered cocaine in 
a bag on the floor and a kilogram of cocaine in the trunk of the car, 
which was registered to Lora.17

Charged with trafficking in cocaine, Lora moved to suppress the 
results of the search solely on the ground that the traffic stop was 
motivated by the color of the occupants and not the lane violation.18 
(Lora made no claim that the police lacked valid grounds to stop the 
car for the traffic offense).19 To prove his claim that the trooper was 
engaged in racial profiling, Lora presented statistical evidence of the 
citations issued by Trooper Shugrue over a six-month period that in-
cluded the date of the arrest.20 During this period, Trooper Shugrue 
issued citations to the drivers of fifty-one vehicles on Route 290 in 
Auburn.21 Of these, sixteen, or 31.37 percent, were Hispanic, and 
six, or 11.76 percent, were African-American.22 Lora compared this 
data with the 2000 census data for Auburn, which showed that 97.5 
percent of the residents were white, one percent were Hispanic, and 
0.6 percent were African-American.23 Lora asserted that the trooper 
cited minority drivers at a “wildly disproportionate” rate.24

However, the evidence also showed that Trooper Shugrue cited 
eighty-nine motorists on Route 290 in Worcester during the same 
period.25 Of these, seventy-four (83.15 percent) were white, seven 
(7.87 percent) were Hispanic, and six (6.74 percent) were African-
American.26 The census data for Worcester was 77.1 percent white, 
15.1 percent Hispanic, and 8.0 percent African-American.27 Thus, 
in Worcester, the trooper stopped white motorists at a dispropor-
tionately high rate compared to census data, whereas he stopped 
minority drivers at a disproportionately low rate.28

Based on the evidence of the trooper’s disproportionate stops of 

Hispanic drivers on Route 290 in Auburn compared to the town’s 
population, a justice of the Superior Court allowed Lora’s motion 
to suppress.29 The Commonwealth moved for reconsideration, and 
prior to the hearing on the motion, shared with defense counsel 
the affidavit of the expert it intended to present at the hearing.30 
Donna M. Bishop of Northeastern University’s College of Criminal 
Justice, who holds a doctorate in criminal justice, was prepared to 
testify that the “defendant’s data collection methodology [did] not 
satisfy any accepted scientific standard,” and that the “statistics [the 
defendant introduced] failed to measure the demographics of the 
motorists traveling on the interstate highway.”31

After reviewing the affidavit and discussing it with his client, 
defense counsel joined the Commonwealth’s motion to vacate the 
suppression order.32 The judge, however, declined to rule on the joint 
motion, stating that the parties were “looking to duck the issue,” 
and he ultimately reaffirmed the allowance of the motion to sup-
press.33 The Supreme Judicial Court allowed the Commonwealth’s 
request for an interlocutory appeal and subsequently allowed the 
defendant’s motion for direct appellate review.34

The case arrived in an unusual posture, as the defendant’s claim 
of selective prosecution was not asserted in a motion to dismiss the 
indictment, but instead was brought in a motion to suppress the 
fruits of a traffic stop. Normally, a motion to suppress physical evi-
dence seized in a traffic stop involves a claim that the search was 
conducted without probable cause. Here, because the trooper unde-
niably had probable cause to stop the car for a traffic violation, the 
Commonwealth asserted that the stop was legal even if the trooper 
harbored a discriminatory motive.35 After all, the Supreme Judicial 
Court itself had ruled in Commonwealth v. Santana, that “it is ir-
relevant whether a reasonable police officer would have made the 
stop but for [an] unlawful motive; the stop is valid ‘so long as the 
police are doing no more than they are legally permitted and objec-
tively authorized to do,’”36 and the United States Supreme Court, in 
Whren v. United States,37 had issued a similar ruling. 

The court quickly dispatched this argument by limiting these 
holdings to the context in which they occurred – traffic stops that 
were objectively valid responses to minor traffic violations, but were 
truly motivated by the officers’ subjective interest in investigating 
more serious crimes for which they lacked sufficient justification.38 
In this context, a stop is “reasonable for Fourth Amendment pur-
poses ‘where the police have probable cause to believe that a traffic 

J., concurring); United States v. Leviner, 31 F. Supp. 2d 23, 33-34 & n.26 (D. 
Mass. 1998).
13.   The Superior Court of New Jersey charted this territory in State v. Soto, 
324 N.J. Super 66, 734 A.2d 350 (1996), a case involving racial profiling on 
the Jersey Turnpike that had “far-ranging effects within New Jersey.” Lora, 451 
Mass. at 441 n.29.
14.   Id. at 427 n.6 (citing Mass. Gen. Laws ch. 89, §4B (2008)).
15.   Commonwealth v. Lora, 451 Mass. 425, 427 (2008).
16.   Id. at 434 n.22.
17.   Id. at 427-28
18.   Id. at 428.
19.   Id.
20.   Commonwealth v. Lora, 451 Mass. 425, 429 (2008).
21.   Id.
22.   Id.
23.   Id. at 429-30.
24.   Id. at 429.

25.   Commonwealth v. Lora, 451 Mass. 425, 430 (2008).
26.   Id.
27.   Id.
28.   Id.
29.   Id. at 431.
30.   Commonwealth v. Lora, 451 Mass. 425, 432 (2008).
31.   Id. at 443.
32.   Id. at 433
33.   Id.
34.   Id. at 435.
35.   Commonwealth v. Lora, 451 Mass. 425, 435 (2008).
36.   Id. at 435 (quoting Commonwealth v. Santana, 420 Mass. 205, 209 (1995) 
(citation omitted)). The defendant also relied on Whren v. United States, 517 
U.S. 806 (1996), for the same proposition.
37.   517 U.S. 806.
38.   Lora, 451 Mass. at 435-36.
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violation has occurred.’”39 But the Supreme Court in Whren had 
specifically distinguished claims of “selective enforcement of the law 
based on considerations such as race,” which are governed by the 
Equal Protection Clause.40

The court found in Lora that the application of equal protec-
tion principles in this novel context was relatively straightforward.41 
Although prosecutors and police are entitled to exercise discretion 
in their law enforcement decisions, selectivity in enforcement can-
not be based on “an unjustifiable standard such as race, religion or 
other arbitrary classification.”42 However, because “[a]n arrest or 
prosecution based on probable cause is ordinarily cloaked with a 
presumption of regularity,”43 a defendant asserting selective prosecu-
tion bears the “tripartite burden” of demonstrating (1) a reasonable 
inference of discrimination based on evidence that similarly situated 
defendants are treated differently, (2) that the disparate treatment is 
either consistent or deliberate, and (3) that the different treatment is 
based on an improper classification.44 If the defendant succeeds, the 
burden shifts to the Commonwealth to rebut the inference.45

The court further explained how a defendant asserting an imper-
missible stop based on racial profiling could meet his burden using 
statistical evidence: 

At a minimum, that evidence must establish that the 
racial composition of motorists stopped for motor vehi-
cle violations varied significantly from the racial com-
position of the population of motorists making use of 
the relevant roadways, and who therefore could have 
encountered the officer or officers whose actions have 
been called into question.46

Moreover, this proof need not be limited to the context of a mo-
tion to dismiss, as the Commonwealth contended.47 “Lora does not 
contend that he was charged with trafficking cocaine because of his 
race …. Rather, his contention is that the traffic stop that led to the 
discovery of the cocaine was unconstitutional because it was racially 
motivated.”48 The court held that a motion to suppress was a proper 
remedy to address this claim, given that the underlying policy of the 
exclusionary rule is to deter police misconduct.49 “Consequently, if a 
defendant can establish that a traffic stop is the product of selective 
enforcement predicated on race, evidence seized in the course of the 
stop should be suppressed unless the connection between the un-
constitutional stop by the police and the discovery of the challenged 
evidence has ‘become so attenuated as to dissipate the taint.’”50

The burden-shifting regime bears review: The court begins 
with the presumption that the stop was “undertaken in good faith, 

without intent to discriminate.”51 The defendant has the burden to 
present credible evidence establishing a reasonable inference of im-
permissible discrimination sufficient to rebut the presumption of 
good faith.52 If he succeeds, the prosecution then must rebut the 
reasonable inference, or show that the discovery of the evidence was 
attenuated from, and untainted by, the impermissible motive.53

Although Lora succeeded in establishing the judicial framework 
for bringing a racial profiling claim, he ultimately failed to carry 
his burden (a failure that he had conceded from the outset when 
he joined with the Commonwealth in a motion to withdraw his 
claim).54 As with proof of a “match” in a DNA case, statistics about 
a police officer’s issuance of traffic citations are meaningless without 
a reliable basis of comparison to show the significance of the statis-
tics.55 Here, the reasons for Lora’s failure were twofold. First, the 
court held, as the expert testimony established, that “census bench-
marking” is unreliable and not accepted in the relevant scientific 
community.56 When considering the racial and ethnic composition 
of the drivers that a police officer stops on a given stretch of road at 
a given time, the relevant comparison is not the composition of the 
neighborhood surrounding the road, but the race and ethnicity of 
the drivers using the road.57 This is particularly true when census 
data is used “to compare the demographics of a small community 
with citation ratios on a major interstate highway, which happens to 
pass through it.”58

Second, even if census data was competent to provide “some evi-
dence” of selective enforcement, the defendant failed by comparing 
the trooper’s stops on Route 290 in Auburn only to the population of 
Auburn, and his stops on Route 290 in Worcester only to the popu-
lation of Worcester.59 The two municipalities share a border, and the 
population of Worcester is more than ten times that of Auburn.60 
“Logically, … the combined census demographics of Worcester and 
Auburn are more likely to reflect the demographics of motorists 
on Route 290 near the border of Worcester and Auburn than the 
demographics of Auburn only.”61 And, indeed, when Trooper Shu-
grue’s combined citation statistics for Auburn and Worcester were 
compared to their combined populations, no significant disparity of 
treatment based on race emerged.62

Availability of Discovery on Racial Profiling Claims

The conclusion of the Lora opinion, and Justice Ireland’s concur-
ring opinion, emphasized the importance of providing defendants 
with a vehicle to raise selective enforcement claims, the necessity not 
to intrude on the proper exercise of executive powers by prosecutors 

39.   Commonwealth v. Lora, 451 Mass. 425, 436 (2008) (quoting Whren, 517 
U.S. at 810) (emphasis added).
40.   Lora, 451 Mass. at 435-36.
41.   “Although Lora contends that the issue of racial profiling is novel, it is at 
base a claim that Shugrue selectively enforced the laws in contravention of the 
Fourteenth Amendment and arts. 1 and 10, a claim that we have considered in 
other cases.” Id. at 436.
42.   Id. at 437 (citations and internal punctuation omitted).
43.   Id.
44.   Commonwealth v. Lora, 451 Mass. 425, 437-38 (2008).
45.   Id. at 438.
46.   Id. at 442.
47.   Id. at 438
48.   Id.

49.   Commonwealth v. Lora, 451 Mass. 425, 438-39 (2008).
50.   Id. at 440 (citation omitted).
51.   Id. at 437 (citation omitted).
52.   Id. at 437-38.
53.   Id. at 438.
54.   Commonwealth v. Lora, 451 Mass. 425, 438 (2008).
55.   See, e.g., Commonwealth v. Mattei, 455 Mass. 840, 850-51, n.25 (2010).
56.   Lora, 451 Mass. at 443-44.
57.   Id. at 442-44.
58.   Id. at 443.
59.   Commonwealth v. Lora, 451 Mass. 425, 444 (2008).
60.   Id.
61.   Id.
62.   Id.
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and police, and the question of whether the type of statistical data 
necessary to properly litigate these claims is actually available in 
Massachusetts.63 However, the Lora decision “did not address the 
procedure by which a defendant may, through discovery rules, ob-
tain the data necessary to formulate such statistical evidence, be-
cause that issue was not present in the case.”64 Two additional deci-
sions of the Supreme Judicial Court, issued on the same day as Lora, 
addressed this closely related topic.

The first of these cases, Commonwealth v. Thomas,65 arose out of 
a speeding ticket issued on Route 84 in Sturbridge. The driver, who 
like his passenger was black, drove at a rate of eighty to eighty-four 
miles per hour, in the passing lane, for about one mile in the early 
evening.66 The stop led to the discovery of a suitcase and a plastic 
bag containing a total of six and one-half pounds of marijuana.67 
Both the driver and the passenger were charged with possession of 
marijuana with intent to distribute.68

The defendants filed a discovery motion under Rule 14 of the 
Massachusetts Rules of Criminal Procedure69 for the trooper’s cita-
tion books, audit sheets, and “any other information” over a six-year 
period concerning whether the trooper had engaged in “profiling, 
stereotypical thinking and hunches, or [had] used dubious inves-
tigative techniques.”70 The trial judge “allowed” the motions and 
ordered the Commonwealth to provide “statistical data only,” with 
“names and addresses redacted,” responsive to the defendant’s mo-
tion.71 The Commonwealth filed a petition for relief from a single 
justice of the Supreme Judicial Court, who reported the case to the 
full bench.72

The court ruled that the motion should have been denied, pri-
marily because the discovery motions, and the judge’s order allowing 
them, were “vague and overbroad,” requiring the Commonwealth 
“to ascertain unspecified ‘other information’ and to engage in legal 
and judgmental evaluations.”73 “It is not the Commonwealth’s obli-
gation, when faced with motions of the type filed here, to attempt to 
ascertain what might be properly discoverable.”74 

The motion and the order allowing them were doubly problem-
atic because they required the Commonwealth to analyze and make 

legal evaluations about information not in its possession. The court 
observed that while the trooper himself was surely part of the “pros-
ecution team” for the purposes of this case, and possessed his own 
citation books, the rest of the information requested would be pos-
sessed or controlled by others, either the Colonel of the State Police 
or the Registry of Motor vehicles, neither of which was part of the 
prosecution team.75 As “the defendants’ motions were deficiently 
framed and the order entered on them was erroneous,” the court di-
rected the single justice to enter a judgment vacating the trial judge’s 
order and denying the defendants’ motions.76 

The Thomas court suggested that “a properly presented and docu-
mented motion” under Rule 14 or Rule 17, depending on whether 
the evidence is in the possession of the prosecution team or third 
parties, may be “an appropriate vehicle” to obtain the statistical evi-
dence necessary to demonstrate a discriminatory traffic stop under 
Lora.77 In either case, the defendant would be required to show that 
the evidence sought is “material and relevant.”78 This suggestion was 
further developed in the third decision issued that day, Common-
wealth v. Betances.79

Like the defendant in Thomas, the defendant in Betances was 
stopped on Route 84 in Sturbridge after a trooper observed him 
driving over seventy-five miles per hour and making erratic lane 
changes.80 As in Thomas, the stop led to the discovery of drugs and 
criminal charges: in Betances, indictments for trafficking in heroin 
and cocaine.81

The defendant filed, and the trial judge allowed, a motion un-
der the automatic and mandatory discovery provisions of Rule 14 
for reports concerning all motor vehicle stops conducted by the ar-
resting trooper over a seven-month period covering the date of the 
arrest.82 The Supreme Judicial Court observed that the evidence 
sought might turn out to be “material and relevant” to the defense, 
or even “potentially exculpatory” under Lora.83 Moreover, the court 
conceded that the defendant’s request covered a “reasonable period 
of time,”84 and that the documents sought were within the posses-
sion, custody, and control of the arresting officer, a person subject 
to Rule 14.85

63.   Id. at 444-47; id. at 447-50 (Ireland, J., concurring). Since 2000, police 
officers have been required to record the race and gender of any driver to whom 
they issue a citation, and the Registry of Motor vehicles has been required to 
compile this data; however, this data is collected for statistical purposes only, 
and the identity of the driver and the officer are not subject to disclosure. See St. 
2000, ch. 228, §§8-9; Boston Police Patrolmen’s Ass’n v. Police Dep’t of Boston, 
446 Mass. 46, 50-51 (2006). Legislation requiring expanded data collection 
and availability has been proposed repeatedly, most recently in the 2009-2010 
legislative session in House Bill No. 1199 and Senate Bill No. 2309.
64.   Commonwealth v. Thomas, 451 Mass. 451, 455 (2008). In Lora, the court 
noted that Trooper Shugrue had provided copies of the citations in accordance 
with a pretrial discovery order, but because the issuance of the order was not 
challenged, no other information regarding its issuance was provided. Com-
monwealth v. Lora, 451 Mass. 425, 443 n.31 (2008). 
65.   451 Mass. 451 (2008).
66.   Id. at 452.
67.   Id. at 453.
68.   Id. at 452-53.
69.   Rule 14 pertains to evidence “within the possession, custody, or control of 
the prosecutor or persons under his direction and control,” Mass. R. Crim. P. 
14(a)(2), whereas Rule 17 allows defendants to summons documents from third 
parties, Mass. R. Crim. P. 17(a)(2). See Commonwealth v. Thomas, 451 Mass. 
451, 456 (2008); Commonwealth v. Oliveira, 438 Mass. 325, 339 (2002).

70.   Thomas, 451 Mass. at 453.
71.   Id.
72.   Id. at 452.
73.   Id. at 455.
74.   Commonwealth v. Thomas, 451 Mass. 451, 455 (2008).
75.   Id. at 454-55 (discussing the concept of the “prosecution team” enunciated 
in Commonwealth v. Beal, 429 Mass. 530, 532 (1999)). 
76.   Thomas, 451 Mass. 456.
77.   Id. at 455-56.
78.   The “material and relevant” requirement is present in Mass. R. Crim. P. 
14(a)(2). While Rule 17 does not include this standard, the court has incorpo-
rated it into Rule 17, which states that a Rule 17 summons to a third party may 
not be used “to subvert the provisions of rule 14.” Thomas, 451 Mass. at 456 
(citing Commonwealth v. Oliveira, 438 Mass. 325, 339 n.15 (2002); Common-
wealth v. Lampron, 441 Mass. 265 (2004)).
79.   451 Mass. 457 (2009).
80.   Commonwealth v. Betances, 451 Mass. 457, 458 (2009).
81.   Id. at 458.
82.   Id. at 459.
83.   Id. at 461.
84.   Id. at 461.
85.   Commonwealth v. Betances, 451 Mass. 457, 462 (2009).
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Nonetheless, the court vacated the trial judge’s discovery order, 
and denied the defendant’s motion. The court held that “[a] categor-
ical, and unsupported, request for all of an arresting officer’s police 
reports … cannot be sufficient by itself … to justify an automatic 
production order under rule 14(a)(1)(A).”86 The court recognized 
that if this were sufficient, the Commonwealth would be required 
to produce the arresting officer’s motor vehicle citations or traffic 
stop reports “in every case involving the traffic stop of a minority 
driver.”87 “We decline to approve the use of the discovery rules to 
impose such an onerous burden on the Commonwealth, in the ab-
sence of a preliminary showing by the defendant that a reasonable 
basis exists to require the information sought.”88 

The court suggested what a successful preliminary showing 
would entail. Speculation that profiling may be occurring is not 
enough: the defendant must make a preliminary showing based on 
“reliable information in affidavit form demonstrating a reasonable 
basis to infer that profiling, and not a traffic violation alone, may 
have been the basis for the vehicle stop.”89 In other words, there must 
be “supporting information indicating that [the arresting officer], 
at the time he stopped the defendant’s vehicle, may have been en-
gaging in selective enforcement of the traffic laws.”90 In a footnote, 
the court indicated that a defendant would have to make the same 
showing, supported by affidavit, to obtain discretionary discovery 
under Rule 14(a)(2).91 The court gave examples of materials a defen-
dant might use to make such a showing: “relevant statistical data, 
information obtained from the registry of motor vehicles, or factual 
allegations concerning the stop of the defendant’s vehicle.”92

In this trio of decisions, the Supreme Judicial Court thus con-
cluded “that the practice of racial profiling, to the extent that it 
exists in the Commonwealth, could be deterred by expanding the 
scope of the exclusionary rule to permit suppression of contraband 
seized in the course of a traffic stop made for discriminatory rea-
sons.”93 Nonetheless, the court recognized that proving these claims 
will be difficult. While the court could have made it easier to obtain 
discovery, the court recognized in Thomas and Betances that to pro-
vide automatic discovery on the issue would be tantamount to creat-
ing a presumption of discrimination, reversing the presumption of 
regularity that normally attaches to prosecutorial decisions.

Selective Enforcement in the Context of Statutory Rape

Less than a year later, the court had an opportunity to revisit 
the regime it established in the Lora trilogy, but in an entirely dif-
ferent context. The defendant in Commonwealth v. Bernardo B.94 

was “fourteen years old and entering the ninth grade” (the dissent 
described him as “a fourteen year old high school student, who also 
was on the football team”).95 He was charged with statutory rape96 
and other sex crimes stemming from his contact with two twelve 
year-old girls entering the seventh grade and a third girl, who “was 
turning twelve years old and entering sixth grade” (an “eleven year 
old and twelve year olds in middle school,” to the dissent).97 For 
present purposes, it is not necessary to describe the alleged conduct 
in detail, other than to say that it involved the girls performing oral 
and manual sex acts on the boy. It is fair to say that the boy insti-
gated the sexual conduct, but that the girls were not unwilling par-
ticipants. In a few instances the girls reported feeling “pressured,” 
but the pressure reported was only the boy urging them to perform 
various acts by saying things like, “Just do it.”98 There was no evi-
dence that the boy physically forced any of the girls to do anything, 
and in several cases he relented when they protested.99

After the boy was arrested and charged in juvenile court, his at-
torney sought to have the district attorney’s office charge the girls for 
the same conduct.100 When the district attorney declined, the boy 
sought complaints against the girls through the clerk-magistrate, 
also to no avail.101 The crime of statutory rape “is a strict liability 
felony” consisting of only two elements: “(1) sexual intercourse or 
unnatural sexual intercourse with (2) a child under sixteen years of 
age.”102 Force is not a necessary element, and mistake as to age is not 
a defense.103 With his culpability evident, the boy based his defense 
on a claim that he was being selectively prosecuted because of his 
gender.104

To support his claim, the boy filed a motion for discovery from 
the Commonwealth under Rule 14, seeking materials that would 
allow him to determine how many complaints of statutory rape or 
indecent assault and battery were reported to the district attorney’s 
office over a five-year period where both the defendant and the com-
plaining witness were under sixteen, and how often charges were 
filed against boys as opposed to girls, as well as any written policies 
“concerning the charging of statutory rape when the accused and 
the complaining witness are both under sixteen years old.”105 The 
trial judge granted the motion, and the Commonwealth sought re-
lief from a single justice of the Supreme Judicial Court, who denied 
the Commonwealth’s petition.106

On review of the single justice’s decision, the court observed 
that the defendant’s burden of proving selective prosecution was 
governed by the “rigorous” standard set forth in Lora: the defen-
dant bears the burden to produce “evidence which raises at least a 

86.   The defendant’s sole support for his motion were two police reports show-
ing that the same trooper had conducted traffic stops on the same roadway over 
the same period that resulted in arrests of a Cuban-born male and a black man. 
Id. at 461. 
87.   Id.
88.   Id.
89.   Id. at 462.
90.   Commonwealth v. Betances, 451 Mass. 457, 462 (2009).
91.   Id. at 462 n.6.
92.   Id.
93.   Id. at 460. See also Commonwealth v. Lora, 451 Mass. 425, 447, 449-50 
(2008) (Ireland, J., concurring).
94.   453 Mass. 158 (2009).
95.   Commonwealth v. Bernardo B., 453 Mass. 158, 159 (2009); id. at 177-78 
(Spina, J., dissenting).

96.   Under the Massachusetts General Laws, so-called “statutory rape” is 
denominated as “rape and abuse of a child.” Mass. Gen. Laws. ch. 265, §23 
(2008). See Bernardo B., 453 Mass. at 159 & n.3, 171-72.
97.   Id. at 159-60, 164; id. at 177 (Spina, J., dissenting).
98.   Id. at 161-64 & nn. 11, 14.
99.   Id. at 161-64, 172.
100.   Commonwealth v. Bernardo B., 453 Mass. 158, 164 (2009).
101.   Id. at 164-65.
102.   Id. at 172 (citations omitted).
103.   Id. at 172.
104.   Id. at 160. He also moved to dismiss the statutory rape charge on the 
ground that the law was unconstitutional as applied to him. Id. at 166 n.22.
105.   Commonwealth v. Bernardo B., 453 Mass. 158, 165-66 & n.20 (2009). 
106.   Id. at 166.
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reasonable inference of impermissible discrimination,” which means 
evidence that “a broader class of persons than those prosecuted vio-
lated the law,” that the decision not to prosecute others was based 
on an impermissible classification such as race, religion, or gender, 
and that the discrepancy is “either consistent or deliberate.”107 Such 
claims can be sustained with statistical evidence that similarly situ-
ated suspects or defendants of different classifications are treated 
differently, and “[n]ot surprisingly, defendants looking to make 
such statistical showings of arrests and prosecutions may look to the 
prosecutor’s office as the most comprehensive, reliable source of raw 
information from which to develop their analyses.”108

Thomas and Betances seemed to establish that such discovery 
would be far from automatic: to obtain discovery, the defendant 
must make a preliminary showing based on “reliable evidence in 
affidavit form” that a “reasonable basis” exists to claim selective 
enforcement.109 Thus, to challenge the discovery order, the Com-
monwealth argued that the boy had failed to raise a “reasonable in-
ference, based on credible evidence” that he was selectively prosecut-
ed.110 The court rejected this argument. The “reasonable inference” 
standard is the showing a defendant must make to prevail on a claim 
of selective enforcement; the standard for discovery, by contrast, is a 
“threshold showing of relevance” under rule 14(a)(2).111

Having stated the correct standard, the only question remaining 
for the court was whether the boy had made a threshold showing 
of relevance; more precisely, whether the single justice had abused 
her discretion or committed an error of law in upholding the trial 
judge’s discovery order, an evidentiary decision normally entitled 
to deference on appeal.112 The three to two majority had little diffi-
culty in determining that the defendant had made a sufficient show-
ing to warrant discovery. In this very case, where all four young-
sters involved in the sexual conduct could have been prosecuted, 
the district attorney chose to prosecute only the boy, and not to 
bring charges against the three girls. The majority acknowledged 
the difference in age between the boy and the girls, but otherwise 
found that the boy’s culpability was not significantly greater than 
the girls.’113 While the showing was perhaps not enough to prove se-
lective enforcement, it was strong enough to warrant discovery from 
the prosecutor’s office, the best source of evidence that could prove 
or disprove the Commonwealth’s motivations.114

So closely following the enunciation of the rigorous discovery 
standard in the Lora trilogy, the ease with which the defendant in 
Bernardo B. obtained discovery was surprising.115 As Justice Spina 
noted in his dissenting opinion in Bernardo B., the prosecutors’ 

decision to prosecute the boy was valid on its face – the age differ-
ence was a sufficient reason to treat the boy as the perpetrator and 
the girls as the victims.116 The defendant had not made any showing 
that the district attorney discriminated in any other case: he “sup-
ported his motion for discovery with nothing more than the details 
of his own case.”117

This shortcoming had proven fatal for the defendants seeking 
discovery in Thomas and Betances. They could produce evidence 
only of their own race or ethnicity, but they could make no showing 
that the traffic stops that led to their prosecution were based on this 
factor; therefore, they were not entitled to discovery of the troopers’ 
traffic stop and citation practices – the very evidence they needed to 
make this showing. In this situation, the court was concerned that 
routinely allowing discovery would place “an onerous burden” on 
the Commonwealth and reverse the presumption of regularity with-
out any basis other than the race or ethnicity of the defendant.118

Yet the same shortcoming exists in Bernardo B. Granted, the de-
fendant in Bernardo B. did have evidence, albeit in the facts of his 
own case, of disparate treatment of the sexes (that is, if one accepts 
the majority’s conclusion that he and the three girls were “similarly 
situated”): the boy was charged and the girls were not. But this will 
be true in every case of consensual underage sex between a boy and 
a girl when the prosecution chooses to bring charges against only 
the boy – the “threshold showing or relevance” standard will always 
be met.

The majority’s only stated rationale for the low “threshold show-
ing of relevance” it required was that “[t]o adopt the higher burden 
suggested by the Commonwealth would place criminal defendants 
in the untenable position of having to produce evidence of selective 
enforcement in order to obtain evidence of selective enforcement.”119 
However, the defendants who were denied discovery in Thomas and 
Betances were left in exactly this position. 

 Perhaps the explanation for the apparent lowering of the dis-
covery standard in Bernardo B. – and certainly the most curious 
aspect of the decision – lies in the majority’s lengthy, and fascinat-
ing, digression on the history of the crime of statutory rape. The 
court noted that the crime was first codified in 1275 and recognized 
only incidents where the victim was a girl under twelve, to protect 
“fathers’ property interests in their young daughters, whose loss of 
virginity would severely depress the value of the dowry the father 
would receive on his daughter’s marriage.”120 While the age of con-
sent varied over time, it eventually increased to the age of sixteen, 
as the purpose of the law became the protection of young girls from 

107.   Id. at 168 (quoting Commonwealth v. Lora, 451 Mass. 425, 437 (2008)). If 
the defendant makes this prima facie showing, the burden switches to the Com-
monwealth to rebut the inference or suffer dismissal. Bernardo B., 453 Mass. at 
168 (quoting Lora, 451 Mass. at 438).
108.   Bernardo B., 453 Mass. at 169.
109.   Commonwealth v. Betances, 451 Mass. 457, 462 (2009).
110.   Commonwealth v. Bernardo B., 453 Mass. 158, 169 (2009).
111.   Id. (quoting Betances, 451 Mass. at 462 n.6) (noting that rule 14(a)(2) 
includes a “threshold requirement of establishing the relevance of the informa-
tion sought”).
112.   Bernardo B., 453 Mass. at 167.
113.   Id. at 172-73. 
114.   Id. at 173.
115.   Also surprising is that the court appeared quicker to permit examination 
of the thought processes of the district attorney’s office in this statutory rape 
case than it had been to delve into the enforcement practices of police officers in 

the racial profiling cases, particularly given the “history of concern with racial 
profiling in traffic stops.” Commonwealth v. Lora, 451 Mass. 425, 447 (2008) 
(Ireland, J., concurring); see also sources cited supra note 12. By contrast, juve-
nile boys who have sex with girls near their age have not generally been viewed 
as the subjects of discrimination.
116.   Commonwealth v. Bernardo B., 453 Mass. 158, 177-78 (2009) (Spina, J., 
dissenting) (noting that “[t]he two-year difference in their ages and the differ-
ences in their school grades are not inconsequential. They are precisely the same 
differences used by the local school department to segregate children: age and 
grade.”).
117.   Id. at 176 (Spina, J., dissenting).
118.   Commonwealth v. Betances, 451 Mass. 457, 461 (2009).
119.   Bernardo B., 453 Mass. at 169. 
120.   Id. at 170 (citing Oberman, Regulating Consensual Sex with Minors: Defin-
ing a Role for Statutory Rape, 48 Buff. L. Rev. 703, 754-55 (2000)). 
121.   Commonwealth v. Bernardo B., 453 Mass. 158, 170-72 (2009).



348 / Massachusetts Law Review Case Comments / 348Case Comments / 349

sexual exploitation. It was not until 1974, however, that the Massa-
chusetts statutory rape law recognized males as potential victims.121

Implicit in this discussion, and in the majority’s ruling, was a 
suggestion that the district attorney had ignored developments in 
the law signaling that boys and girls should be treated the same in 
cases of underage sexual exploration, and instead engaged in the 
historical stereotype that boys are the aggressors and that girls are 
exploited. Perhaps even deeper below the surface of the majority’s 
decision lies an implicit discomfort with treating sexual experimen-
tation among youngsters as criminal conduct at all.

The court recently declined to extend Bernardo B. in a case that 
presented a variation on its facts. In Commonwealth v. Washington 
W.,122 a sixteen year-old male juvenile charged with statutory rape 
and indecent assault and battery on a thirteen year-old male com-
plainant claimed that he was being selectively prosecuted based on 
his sexual orientation.123 He sought discovery on whether the Com-
monwealth had a policy of selectively prosecuting juvenile cases in 
which homosexual conduct was alleged, but not cases of underage 
heterosexual conduct.124 Unlike Bernardo B., where the decision to 
charge the male participant but not the females was consistent with 
the juvenile’s claim of gender bias, in Washington W., the decision 
to prosecute the sixteen year-old boy but not the thirteen year-old 
did not advance the juvenile’s claim that he was singled out for ho-
mosexual conduct.125 Therefore, the court held that the Bernardo B. 
test had not been satisfied.126 The court suggested, however, that the 
juvenile could make a threshold showing by comparing the number 
of juvenile defendants charged with underage homosexual conduct 
with the number of juvenile defendants charged with underage 
heterosexual conduct.127 Whereas an adult defendant could review 

122.   457 Mass. 140 (2010).
123.   Commonwealth v. Washington W., 457 Mass. 140, 140-41 (2010). 
124.   Id. at 141, 144-45. 
125.   Id. at 146-47.
126.   Id. at 147.

public court records to develop this type of showing, the juvenile 
was not able to obtain comparable juvenile records because they are 
not publicly available.128 Accordingly, the court ordered the prosecu-
tor to provide statistics on the number of cases in which juveniles 
were charged with sex crimes, and the genders of the complainants 
and defendants, to put the juvenile on an equal footing with adults 
in terms of the ability to make a threshold showing.129 Justice Cordy 
protested that the court’s ruling amounted to automatic discovery 
from prosecutors in any juvenile case in which bias is alleged.130 

Conclusion

In the span of a less than a year, the Supreme Judicial Court 
signaled an increased vigilance in the contexts of both racial profil-
ing in motor vehicle traffic cases and the application of the statutory 
rape law. While the court originally articulated and applied a fairly 
strict discovery standard for racial profiling in traffic stops, it later 
appeared to have relaxed that standard in Bernardo B. The differ-
ence may simply have to do with the nature of the types of claims 
and the evidence needed to prove them. Absent overt discriminatory 
conduct by a police officer in the course of a traffic stop, to prove 
that a given stop was the result of discriminatory practice requires 
a complex statistical analysis of evidence not in the possession, cus-
tody, or control of the prosecutor. To prove that prosecutors tend to 
charge boys with statutory rape to the exclusion of girls can be much 
more easily shown, from evidence in the prosecutor’s possession. 
Further development in these areas will tell whether the Bernardo 
B. decision signals a change in the application of the Lora trilogy, or 
can simply be explained by the different factual and legal contexts 
in which the cases arose. 

Gregory I. Massing

127.   Id.
128.   Commonwealth v. Washington W., 457 Mass. 140, 147 (2010).
129.   Id. at 148.
130.   Id. at 150-51 (Cordy, J., dissenting).
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Securities Law – First Circuit and Congress Hold The Line Between 
Primary and Secondary Federal Securities Fraud Liability Against 
Secondary Actors

Securities and Exchange Commission v. James Tambone and Robert Hussey, 597 F.3d 436 (1st Cir. 
2010)

intRoduction

In Securities and Exchange Commission v. James Tambone and 
Robert Hussey,1 the United States Court of Appeals for the First Cir-
cuit, sitting en banc, rejected the Securities and Exchange Commis-
sion’s proposed “implied statement”2 theory for imposing primary 
fraud liability under Rule 10b-5(b) of the Securities Exchange Act of 
19343 on secondary actors.4 The decision is particularly significant to 
securities professionals such as underwriters, auditors, lawyers and 
accountants who support the securities markets since it forecloses a 
new theory of primary securities fraud liability against them. 

The Securities and Exchange Commission (SEC) argued that 
one may “make” an untrue statement of material fact within the 
purview of Rule 10b-5(b) by using or disseminating a statement, 
even if one did not author the statement.5 The First Circuit rejected 
this interpretation, characterizing the case as “one of those happy 
occasions when the language and structure of a rule, the statutory 
framework that it implements, and the teachings of the Supreme 
Court coalesce to provide a well-lit decisional path.”6

Although the underpinnings of the governing law in this area 
were established over a decade ago, a national debate about the scope 
of securities fraud liability against secondary actors has continued, 
both in the courts and in the legislature. The Tambone decision is 
one of many cases from across jurisdictions that have tested the 
boundaries of primary fraud liability against secondary actors. Its 
outcome, as well as its reasoning, provide insight into the First Cir-
cuit’s perspective on these issues.

This Comment discusses the state of the law in this area and the 

Tambone decision. It also discusses recent proposals to amend the 
federal securities laws that bear significant implications for second-
ary actors.

BackgRound

In 1994, the United States Supreme Court held in Central Bank 
of Denver v. First Interstate Bank of Denver that the general anti-fraud 
provision of the Securities and Exchange Act of 1934 (“Exchange 
Act”), Section 10(b),7 did not encompass aiding and abetting liabili-
ty.8 In that case, the Supreme Court explained that reading into Sec-
tion 10(b) a private right to bring aiding and abetting actions would 
allow plaintiffs to circumvent Section 10(b)’s reliance requirement.9 

With the Private Securities Litigation Reform Act of 1995 
(“PSLRA”), Congress amended the Exchange Act to restore the abil-
ity of the SEC to bring aiding-abetting claims, although leaving the 
bar on such claims by private litigants intact.10 For private litigants 
asserting primary fraud claims, the PSLRA imposed heightened 
pleading requirements in an effort to screen out meritless claims at 
the inception of a case. 11 

Central Bank held open the right of both the SEC and private 
litigants to assert primary fraud claims against secondary actors, al-
though the Supreme Court was clear that both must meet “all of the 
requirements for primary liability under Rule 10b-5.”12 Under Rule 
10b-5 and the heightened pleading requirements of the PSLRA, this 
is a rigorous burden to meet against any defendant, let alone a sec-
ondary actor, whose interactions with investors can be attenuated, 
if not nonexistent, thereby making it difficult to prove reliance. 13

1.   597 F.3d 436 (1st Cir. 2010).
2.   597 F.3d 441 (1st Cir. 2010).
3.   17 C.F.R. 240.10b-5 (2010).
4.   Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 
U.S. 164, 191 (1994) (characterizing “lawyer[s], accountant[s], or bank[s]” as 
“secondary actors”).
5.   Tambone, 597 F.3d at 443.
6.   Id. at 450.
7.   Section 10(b) makes it unlawful “for any person, directly or indirectly, … 
[t]o use or employ, in connection with the purchase or sale of any security … 
, any manipulative or deceptive device or contrivance in contravention of such 
rules and regulations as the [Securities and Exchange] Commission may pre-
scribe.” 15 U.S.C. §78j(b) (2006).
8.   Central Bank, 511 U.S. at 177-78.
9.   Central Bank of Denver, N.A. v. First Interstate Bank of Denver, N.A., 511 
U.S. 164, 180 (1994).
10.   Pub. L. No. 104-67, §104, 109 Stat. 737, 757 (1995) (codified at 15 U.S.C. 
§78t(e)) (2006)).
11.   15 U.S.C. §78u-4(b) (2006).
12.   Central Bank, 511 U.S. at 191 (emphasis in original). 
13.   The Supreme Court has held that, to maintain a private cause of action 

under Section 10(b) and Rule 10b-5,
A plaintiff must prove (1) a material misrepresentation or omission 
by the defendant; (2) scienter; (3) a connection between the misrep-
resentation or omission and the purchase or sale of a security; (4) 
reliance upon the misrepresentation or omission; (5) economic loss; 
and (6) loss causation. 

Stoneridge Inv. Partners, LLC v. Scientific-Atlanta, Inc., 552 U.S. 148, 157 
(2008) (citing Dura Pharm., Inc. v. Broudo, 544 U.S. 336, 341-42 (2005)). 

Under the PSLRA, a complaint must “specify each statement alleged to 
have been misleading, the reason or reasons why the statement is misleading, 
and, if an allegation regarding the statement or omission is made on informa-
tion and belief, the complaint shall state with particularity all facts on which the 
belief is formed.” 15 U.S.C. §78u-4(b)(1)(2006).

Moreover, the PSLRA requires that a complaint “state with particularity 
facts giving rise to a strong inference that the defendant acted with the required 
state of mind.” 15 U.S.C. §78u-4(b)(2). In a Section 10(b) case, the state of 
mind is one of scienter, “a mental state embracing intent to deceive, manipulate, 
or defraud.” Ernst & Ernst v. Hochfelder, 425 U.S. 185, 193 n.12 (1976). In the 
First Circuit, either knowledge of falsity or recklessness is sufficient to establish 
the required scienter. See also Greenstone v. Cambex Corp., 975 F.2d 22, 25 
(1st Cir. 1992) (“Courts have uniformly held inadequate a complaint’s general 
averment of the defendant’s ‘knowledge’ of material falsity unless the complaint 
also sets forth specific facts that make it reasonable to believe that defendant 



350 / Massachusetts Law Review Case Comments / 350Case Comments / 351

In the years since Central Bank, private litigants and the SEC 
alike have brought cases testing where the line between primary 
and aiding and abetting liability lies. Two predominant tests have 
emerged: the Ninth Circuit’s “substantial participation” test, where-
by a defendant’s substantial participation in the preparation of a 
fraudulent statement is sufficient to create primary liability,14and the 
“bright-line” test, most closely associated with the Second Circuit, 
whereby proof that the defendant made a false or misleading state-
ment that was attributable to him at the time of public dissemina-
tion is sufficient to do so.15 

With a split among circuits over the standard for subjecting a 
secondary actor to primary liability, the Supreme Court granted cer-
tiorari in Stoneridge Investments Partners, LLC v. Scientific-Atlanta, 
Inc., et al.16 In Stoneridge, the Supreme Court reaffirmed Central 
Bank and emphasized the importance of proving reliance in a Sec-
tion 10(b) claim asserted by a private litigant,17 explaining, “Reli-
ance is tied to causation, leading to the inquiry whether respon-
dents’ deceptive acts were immediate or remote to the injury.”18 

Although the court’s emphasis on reliance underscored private 
litigants’ limited ability to reach secondary actors, as in Central 
Bank, the court left open the possibility of primary fraud liability 
against secondary actors.19 Thus, in Stoneridge’s aftermath, case law 
has continued to test the limits of primary fraud claims against sec-
ondary actors. 

the taMBone decision

The Tambone decision is significant because it rejects a new the-
ory for primary fraud liability under Rule 10b-5 against secondary 
actors. Had the SEC prevailed, the theory could have significantly 
expanded secondary actors’ exposure to securities fraud claims in 
the First Circuit, both by the SEC and by private litigants.

The defendants in the case were senior executives of Columbia 
Distributor, a registered broker-dealer that served as the principal 
underwriter and distributor of over 140 mutual funds. The SEC al-
leged that, despite language in the mutual fund prospectuses repre-
senting that market timing was prohibited, the defendants entered 
into, approved and/or knowingly permitted certain market timing 
arrangements.20 The SEC argued, in relevant part, that defendants 
impliedly “made” the false representation to investors that the pro-
spectuses were truthful and complete. The defendants themselves 

had no role in drafting the prospectus language at issue. Rather, the 
SEC’s theory on appeal focused on an underwriter’s special duty to 
undertake an investigation sufficient to formulate a reasonable basis 
for believing that the representations in the prospectuses are truth-
ful and complete.21 Under this theory, by engaging in an offering, an 
underwriter makes an implied representation that the prospectuses 
are, in fact, truthful and complete.22

In a firm opinion written by Judge Selya, the court, sitting en 
banc, reversed its own prior decision (by a three-judge panel of the 
court) and rejected the SEC’s argument. First, the court parsed the 
meaning of the word “make” in the text of Rule 10b-5, finding that 
the SEC’s reading of the word was inconsistent with its accepted 
dictionary definitions and its intended meaning.23 The court fo-
cused on the distinction between the verbs contained in Section 
10(b) (“use” and “employ”) and the narrower verb contained in Rule 
10b-5(b) (“make”). “In light of this deliberate word choice (‘make’),” 
the court explained, “the SEC’s asseveration that one can ‘make’ a 
statement when he merely uses a statement created entirely by oth-
ers cannot follow.”24 Similarly, the court contrasted the language in 
Section 17(a)(2) (making it unlawful “to obtain money or property 
by means of any untrue statement of a material fact”) to the nar-
rower language of Rule 10b-5(b) (making it unlawful “to make any 
untrue statement of a material fact”). The court explained, “[T]he 
drafters-who faithfully tracked Section 17(a) in other respects-delib-
erately eschewed the expansive language of section 17(a)(2).”25 

The court further rejected the SECs argument that it was “self-
evident” that the Rule was designed to “cover a seller who know-
ingly uses misleading sales materials” as an “abstract, decontextu-
alized approach” that was “ill-suited to the construction of a rule 
laden with over sixty years of interpretation in literally hundreds of 
opinions.”26

The court based its holding not only on principles of statutory 
construction, but also on policy considerations. The court explained, 
“Although the SEC has exhorted Congress to extend the same right 
[that the SEC possesses, to bring aiding and abetting claims] to pri-
vate parties, Congress has not done so. … If Central Bank’s care-
fully drawn circumscription of the private right of action is not to 
be hollowed-and we do not think that it should be-courts must be 
vigilant to ensure that secondary violations are not shoe-horned into 
the category reserved for primary violations.”27 “[T]he definition of 

knew that a statement was false or misleading”); Gelfer v. Pegasystems, Inc., 
96 F.Supp.2d 10, 13 (D.Mass. 2000) (“[S]ecurities fraud requires a minimum 
scienter of recklessness, defined as a highly unreasonable omission, involving 
not merely simple, or even inexcusable, negligence, but an extreme departure 
from the standards of ordinary care, and which presents a danger of misleading 
buyers or sellers that is either known to the defendant or is so obvious the actor 
must have been aware of it”).
14.   See, e.g., Howard v. Everex Sys. Inc., 228 F.3d 1057 (9th Cir. 2000) (devel-
oping the “substantial participation” test); In re. Software Toolworks, Inc., 50 
F.3d 615 (9th Cir. 1994).
15.   Although the Tenth Circuit first established the bright-line test in Anixter 
v. Home-Stake Prod. Co., 77 F.3d 1215 (10th Cir. 1996), the Second Circuit 
has further developed it, beginning with Shapiro v. Cantor, 123 F.3d 717 (2d 
Cir. 1997), and Wright v. Ernst & Young, 152 F.3d 169 (2d Cir. 1998); see also, 
SEC v. Lucent Technologies, Inc., 363 F.Supp.2d 708 (D.N.J. 2005) (rejecting 
SEC’s primary liability claim and applying the bright-line test); SEC v. Lucent 
Technologies, Inc. 610 F.Supp.2d 342 (D.N.J. 2009).
16.   552 U.S. 148 (2008).
17.   In the First Circuit, the SEC is not required to establish reliance in a Rule 
10b-5 case. Tambone, 597 F.3d at447 n.9(citations omitted).

18.   Stoneridge Investments Partners, LLC v. Scientific-Atlanta, Inc., et al, 552 
U.S. 148, 149 (2008).
19.   Id. at 148.
20.   Tambone, 597 F.3d at 439-40. Market timing is the practice of frequently 
trading shares of a mutual fund to exploit pricing inefficiencies. The practice is 
not illegal but, following a scandal that erupted in 2003, when several mutual 
fund companies were sanctioned for having undisclosed arrangements with cer-
tain customers allowing them to engage in market timing, many mutual fund 
companies prohibit the practice.
21.   Id. at 441. 
22.   Id. at 441.
23.   Id. at 443.
24.   Id. at 443.
25.   Id. at 444.
26.   Id. at 445.
27.   Securities and Exchange Commission v. James Tambone and Robert 
Hussey, 597 F.3d 436, 446 (1st Cir. 2010) (citations omitted).
28.   Id. at 445. Judge Boudin wrote a concurring opinion, joined by Judge 
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‘make’ that we propose is compatible with Central Bank as it holds 
the line between primary and secondary liability in a manner faith-
ful to Central Bank.”28 

The decision left open the question of which test —“substantial 
participation” or “bright-line” — subjects a secondary actor to pri-
mary liability in the First Circuit, although it provided the follow-
ing commentary on the level of the secondary actor’s involvement in 
the fraud needed to impose liability: 

While these tests are designed for private litigation, 
and, thus, are poorly suited to public enforcement ac-
tions, one thing is crystal clear. The conduct for which 
the SEC strives to hold the defendants [liable] as pri-
mary violators-the use and dissemination of prospec-
tuses created by others-does not satisfy either test. Both 
tests focus, albeit to different degrees, on the actual 
role that a defendant played in creating, composing, or 
causing the existence of an untrue statement of mate-
rial fact. The SEC’s attempt to impute statements to 
persons who may not have had any role in their cre-
ation, composition, or preparation falls well short.29

Recent initiatives to aMend the eXchange act

In the face of other losses like Tambone in the courts, the SEC 
has proposed that the federal securities laws be amended to codify 
a new standard for primary fraud liability.30 Although the proposal 
itself has not yet surfaced, one might expect that if and when it 

does, it could include either the “implied statement” theory the SEC 
advanced in Tambone, and/or the “creator-standard” that the SEC 
advanced as amicus curiae in a recent case in the Second Circuit. 31 
Under that standard, “[a] person creates a statement … if the state-
ment [1] is written or spoken by him, or [2] if he provides the false or 
misleading information that another person then puts into the state-
ment, or [3] if he allows the statement to be attributed to him.”32 

As for aiding-abetting liability, during negotiations for the re-
cently passed financial reform legislation, proponents of a private 
right of action in both chambers of Congress made efforts to amend 
the Exchange Act to create such a right, although to no avail.33 The 
first draft of the Senate bill released by Senate Banking Committee 
Chairman Christopher Dodd (D-CT) in November, 2009 included 
a proposed amendment to create a private right of action;34 however, 
by the time the bill made it to the Senate floor, the provision had 
been eliminated.35 Thereafter, Senator Arlen Specter (D-PA), spon-
sored a proposed amendment to add the provision back in, although 
that effort was also unsuccessful.36 Ultimately, both chambers of 
Congress passed their respective financial reform bills without the 
provision.37 Then in a surprise move, after the two bills had been 
sent to the House-Senate Conference Committee for resolution, 
Representative Maxine Waters (D-CA) introduced a like amend-
ment. 38 The House passed the measure, although the Senate swiftly 
rejected it, counter-offering that Congress’s investigative arm, the 
General Accountability Office (GAO), should conduct a study on 
the issue.39 The counter-offer made it into the final bill, with the 
study due no later than one year after the passage of the final bill.40 

Lynch, focused on the risk of “vexatious” securities litigation that could arise 
if the court adopted the SEC’s interpretation. Id. at 452 (quoting Stoneridge 
Investments Partners, LLC v. Scientific-Atlanta, Inc., et al, 552 U.S. 148, 165 
(2008)). “The SEC may select its defendants sensibly; but private litigants have 
their own incentives, and the SEC concedes that its definition of ‘make,’ if ad-
opted, would apply to private party actions as well.” Id. Judge Lipez, author of 
the decision overturned by the en banc court, Securities and Exchange Com-
mission v. Tambone, 550 F.3d 106 (1st Cir. 2008), wrote a dissenting opinion, 
joined by Judge Toruella. His dissent adopted the SEC’s position that, “by vir-
tue of his role in the securities market and his statutory duties, a defendant may 
make an implied statement without actually uttering the words in question.” He 
further argued that his “colleagues … misguidedly allow concerns about exces-
sive private litigation to influence their judgment.” Tambone, 597 F.3d at 453.
29.   Id. at 447.
30.   Dep’t of the Treasury, Financial Regulatory Reform--A New Foundation: Re-
building Financial Supervision and Regulation, 1, 73 (2009), available at http://
www.financialstability.gov/docs/regs/FinalReport_web.pdf (announcing that, 
“The SEC … proposes amending the federal securities laws to provide a single 
explicit standard for primary liability to replace various circuits’ formulations of 
different ‘tests’ for primary liability”).
31.   In Pacific Investment Management v. Mayer Brown, Case No. 09-1619 (2d 
Cir. April 27, 2010), the Second Circuit rejected the plaintiffs’ claim that defen-
dant law firm Mayer Brown and its former partner, Joseph P. Collins, violated 
Rule 10b-5 through their representation of the now-bankrupt brokerage firm, 
Refco Inc. In relevant part, plaintiffs alleged that defendants violated Rule 10b-
5 by drafting portions of Refco’s security offering documents that contained 
false information. Defendants created the false statements, but the statements 
were attributed to Refco, not defendants, at the time of dissemination. Id. at 4. 
The Second Circuit held that “a secondary actor can be held liable in a private 
damages action brought pursuant to Rule 10b-5(b) only for false statements 
attributed to the secondary-actor defendant at the time of dissemination. Ab-
sent attribution, plaintiffs cannot show that they relied on defendants’ own false 
statements, and participation in the creation of those statements amounts, at 
most, to aiding and abetting securities fraud.” Id.
32.   Id. (citing Brief for SEC as Amicus Curiae Supporting Plaintiffs-Appellants at 7).
33.   Dodd-Frank Wall Street Reform and Consumer Protection Act Public Law 

111-203.
34.   S. 3217, 111th Cong. (2009) (discussion draft available at  http://banking.
senate.gov/public/_files/AYO09D44_xml.pdf, at §984)
35.   S. 3217, 111th Cong. (2010) (draft as of April 15, 2010 available at 
http://frwebgate.access.gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_
bills&docid=f:s3217pcs.txt.pdf).
36.   156 Cong. Rec. S3618-9 (daily ed. May 12, 2010) (statement of Sena-
tor Specter concerning proposed amendment 3776); 156 Cong. Rec. S3670-
01 (daily ed. May 13, 2010) (further statement of Senator Specter concerning 
proposed amendment 3776); 156 Cong. Rec. S4077 (daily ed. May 20, 2010) 
(proposed amendment 3776 withdrawn).
37.   H.R. 4173, 111th Cong. (2010) (text available at http://frwebgate.access.
gpo.gov/cgi-bin/getdoc.cgi?dbname=111_cong_bills&docid=f:h4173eas.txt.
pdf). The Senate passed the bill on May 20, 2010. As noted at the inception 
of the bill, the Senate passed the bill as H.R. 4173 by incorporating the text 
of S. 3217 into existing H.R. 4173 and deleting everything after the introduc-
tory paragraph. Id. H.R. 4173 is the House version of the financial reform bill, 
known as the Wall Street Reform and Consumer Protection Act of 2009. H.R. 
4173, 111th Cong. (2009). The House passed that bill on December 11, 2009. 
Id.
38.   Conference Base Text, H.R. 4173, 111th Cong. §929M (2010) (available at 
http://financialservices.house.gov/pdf/AYO10F74_xml.pdf).
39.   Id.; Financial Reform Conference: Senate Counter-Offer for Title IX (June 
16, 2010) (no. 7, citing the acceptance of an amendment to Senate provision 
§929M at 1142), (available at http://banking.senate.gov/public/_files/TitleIX-
counter.pdf).
40.   Dodd-Frank Wall Street Reform and Consumer Protection Act Public Law 
111-203, §929Z. The Act requires that the GAO include in its study: “(1) a 
review of the role of secondary actors in companies[’] issuance of securities; (2) 
the courts[’] interpretation of the scope of liability for secondary actors under 
Federal securities laws after January 14, 2008 [the day before Stoneridge In-
vestments Partners, LLC v. Scientific-Atlanta, Inc., et al, 552 U.S. 148 (2008), 
was decided]; and (3) the types of lawsuits decided under the Private Securities 
Litigation [Reform] Act of 1995.” 
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concLusion

If history serves, the dialogue about the proper scope of federal 
securities fraud liability against secondary actors is far from over. 
Case law testing and refining the current legal framework and leg-
islative proposals geared towards overhauling it can be expected to 
continue to emerge. Certainly the SEC can be expected to continue 
to propound its views, both in the courts and in its anticipated pro-
posal that the federal securities laws be amended to create a new, 

expanded standard. Likewise, the GAO study, expected to be sub-
mitted to Congress next summer, could give fodder to legislators 
whose efforts to amend the aider-abettor standard this past year were 
unsuccessful. If either change is effected, secondary actors’ exposure 
under the federal securities laws could be increased substantially. 
As of this writing, however, both the First Circuit and Congress are 
holding the line between primary and secondary securities fraud 
liability for secondary actors. 

Frances S. Cohen and Christina N. Davilas



Case Comments / 352Case Comments / 353

The question of what kinds of supplemental compensation Mas-
sachusetts’s antiquated Payment of Wage Act1 (the “Wage Act”) 
regulates has confronted courts increasingly in recent years. In 
Weems v. Citigroup, Inc., the Massachusetts Supreme Judicial Court 
has ruled that an incentive bonus program that includes forfeitable 
restricted stock is a form of compensation that does not constitute 
“wages” within the meaning of the Wage Act.2 To reach its conclu-
sion, the court relied, in part, on a separate statute exempting stock 
plan deductions from the Wage Act’s protections. In limiting the 
definition of compensation covered by the Wage Act to so-called 
“earned wages,” the court clarified that purely discretionary pay 
is not protected by the Act.3 As a consequence, certain restricted 
bonus stock awards are not deemed protected wages in Massachu-
setts, at least for purposes of the Wage Act. Nevertheless, the court 
stopped short of excluding all kinds of stock bonuses from the ambit 
of the Wage Act, and it did not opine on whether an employee might 
recover the value of unvested, restricted stock options in contract 
or under Massachusetts common law. As a result of this and other 
recent decisions, there remains considerable uncertainty about the 
meaning of the term “wage” in the law and the regulatory reach of 
the Wage Act to many kinds of non-traditional compensation. 

Recent legislative changes to the Massachusetts Wage and Hour 
laws have raised the stakes in these cases considerably. In particular, 
the Wage Act now provides for no-fault, punitive liability for many 
kinds of state wage and hour violations, including those involving 

Employment Law – Delineating the Reach of the Massachusetts Pay-
ment of Wage Act: Unrealized Restricted Stock Bonuses Are Not Wages

Weems v. Citigroup, Inc., 453 Mass. 147, 157 (2009)

prompt wage payment, overtime and tip-sharing.4 Employers who 
violate these statutes are required to pay mandatory triple damages, 
plaintiffs’ attorneys’ fees, and costs, whether or not the violation 
results from a good-faith disagreement about whether or how much 
compensation is due.5 

The Statute

The Wage Act was enacted during the nineteenth century “pri-
marily to prevent the unreasonable detention of wages” 6 and to en-
sure that “employees receive prompt payment of wages.”7 The statute 
has been described as “hardly a model of legislative draftsmanship.”8 
In fact, the Wage Act’s definition of the term “wage” states only that 
“[t]he word ‘wages’ shall include any holiday or vacation payments 
due an employee under an oral or written agreement” and that the 
statute “shall apply, so far as apt, to the payment of commissions 
when the amount of such commissions, less allowable or authorized 
deductions, has been definitely determined and has become due and 
payable to such employee.” 9 The statute does not provide further 
elaboration on what other types of compensation are deemed wages, 
and the relevant definitions section does not even mention the term 
“wages.”10 Similarly, the law provides little guidance on when a de-
duction or “valid set-off” from wages is permitted.11 

The absence of meaningful statutory and regulatory guidance 
on the term “wages” has required Massachusetts appellate courts 
to provide clarification in response to a number of unconventional 

1.   Mass. Gen. Laws ch. 149, §148 (2009). 
2.   453 Mass. 147, 155 (2009).
3.   453 Mass. 153-55 (2009).
4.   St. 2008, ch. 80, §5. 
5.   Somers v. Converged Access, Inc., 454 Mass. 582, 591 (2009) (“To this 
extent, [Mass. Gen. Laws ch. 149,] § 148B is a strict liability statute, as is the 
wage act. Good faith or bad, if an employer misclassifies an employee as an in-
dependent contractor, the employer must suffer the consequences.”). 
6.   American Mut. Liab. Ins. Co. v. Comm’r of Labor & Indus., 340 Mass. 144, 
147 (1959) (“Payment long in arrears could mean … dissipation on payday of a 
large part of the accumulated sums by irresponsible employees with consequent 
adverse effect on family and community.” ).
7.   Wiedmann v. The Bradford Group, Inc., 444 Mass. 698, 703 (2005). In ad-
dition to requiring payment in full, the Wage Act includes provisions limiting 
the intervals between paydays, as well as the timing of wage payments. Mass. 
Gen. Laws ch. 149, §148 (2009). 
8.   Dobin v. CIOview Corp., No. 2001-00108, 2003 WL 22454602, at *3 
(Mass. Super. Oct. 29, 2003) (Gants, J.).
9.   Mass. Gen. Laws ch. 149, §148 (2009); see Massachusetts v. Morash, 490 
U.S. 107, 109 (1989) (discussing the vacation pay clause of the Wage Act).
10.   Mass. Gen. Laws ch. 149, §1 (2009).
11.   The statute that limits defenses in Wage Act cases states only that “[o]n 
the trial no defence for failure to pay as required, other than the attachment 
of such wages by trustee process or a valid assignment thereof or a valid set-off 
against the same, or the absence of the employee from his regular place of labor 
at the time of payment, or an actual tender to such employee at the time of 

payment of the wages so earned by him, shall be valid.” Mass. Gen. Laws ch. 
149, §150 (2009); Somers v. Converged Access, Inc., 454 Mass. 582, 593 (2009) 
(“Although we have never been called to interpret the term ‘valid set-off’ in the 
context of § 150, we understand the term in the common, ordinary sense to 
refer to circumstances where there exists a clear and established debt owed to 
the employer by the employee.”); see also Gallagher v. Hathaway Mfg. Co., 172 
Mass. 230, 232-33 (1898). The Wage Act indicates that its requirements cannot 
be waived or modified by contract because “[n]o person shall by a special con-
tract with an employee or by any other means exempt himself from this section.” 
Mass. Gen. Laws ch. 149, §148 (2009). Recently, the Supreme Judicial Court 
noted that “the Wage Act would have little value if employers could exempt 
themselves simply by drafting contracts that placed compensation outside its 
bounds.” Elec. Data Sys. v. Attorney Gen., 454 Mass. 63, 70 (2009); see also 
Electronic Data Sys. v. Attorney Gen. 440 Mass. 1020, 1021 (2003). A case 
pending in the Supreme Judicial Court will likely clarify this issue. Camara v. 
Attorney Gen., No. SJC-10693 (appeal docketed Apr. 13, 2010). 
 There is some authority for the proposition that the Wage Act’s special con-
tract language prohibits the abrogation or modification of substantive and some 
procedural rights under the Act through a collective bargaining agreement 
(“CBA”). Newton v. Comm’r of Dept. of Youth Servs., 62 Mass. App. Ct. 343, 
345-47 (2004) (plaintiffs’ CBA included overtime, call back, and stand by time, 
but court found that Wage Act creates an independent statutory right to timely 
payment of wages, and can be judicially enforced without resort to mandatory 
arbitration, even when a collective bargaining agreement addresses compensa-
tion); but see Dixon v. Perry & Slesnick, P.C., 75 Mass. App. Ct. 271, 275 (2009) 
(holding that employer and employee may enter agreement to arbitrate Wage 
Act claims). 
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Wage Act claims.12 Consequently, there has been an escalation in 
reported Wage Act litigation in a diverse array of compensation 
disputes. For example, in a case brought by the Boston Police Pa-
trolmen’s union, police officers who agreed to wage deferrals (and 
obtained the consequential tax benefits) claimed that their employer 
violated the timeliness provisions of the Wage Act when it did not 
promptly remit the deferred compensation to the plan adminis-
trator.13 Finding the Wage Act inapplicable, the Supreme Judicial 
Court held that wage deferrals under a bona fide deferred compen-
sation plan are not wages subject to timely payment under the Wage 
Act.14 In contrast, a federal district court held that the deferred sal-
ary of the president of a start-up company was covered by the Wage 
Act.15 Distinguishing the Boston Police Patrolmen case, the District 
Court pointed out that the deferred salary arrangement at issue was 
not subject to a tax-advantaged statutory scheme and consisted of 
plaintiff’s base salary as opposed to his retirement benefits.16 In an-
other instance, the Appeals Court, grappling with the definition of 
the term “wage,” and the concept of whether severance compensa-
tion could be a bargained-for wage, held that contractual severance 
pay was not protected by the Wage Act because it was not given in 
exchange for work performed.17 

The treatment of incentive pay, particularly commissions, in 
the Wage Act has been particularly troublesome. Leading up to 
the Weems case, courts attempted, with limited success, to distin-
guish covered, “earned” commissions, from those that were not yet 
vested. Because only commissions that are “definitely determined” 
are protected by the Wage Act, courts have consistently included 
calculable and owed commissions under the rubric of wages, and by 
implication have excluded anticipated commissions from coverage.18 
Neither the courts nor the Legislature has definitively addressed the 
question of when incentive or contingent pay must become “due 
and payable” to be covered. That is, it is uncertain when the Wage 
Law restricts an employer from withholding supplemental pay that 
is subject to some future contingency. 

Originally seeking to protect weekly wage earners, the Wage 

Act’s drafters most likely never imagined the variety of complex 
compensation arrangements the Wage Act now regulates. Not-
withstanding its apparent orientation toward employees described 
as weekly wage earners, in recent years, Massachusetts courts have 
held that the law applies to highly compensated workers, including 
to those who are exempt from state and federal minimum wage and 
overtime requirements of the Fair Labor Standards Act of 1938 and 
its state counterpart.19 Also, historically, the Wage Act was inter-
preted to exclude pay that was subject to “contingencies;” however, 
the weight of authority now suggests that contingent compensation 
is not excluded per se.20 With this background, the Supreme Judicial 
Court was asked to decide whether several multifaceted stock op-
tion plans offered employees “wages” that were covered by the law , 
and the extent to which parties are permitted to agree to incentive 
pay arrangements in which earnings do not vest for extended peri-
ods (in some cases years), and may be forfeited if an employee leaves 
before the earnings vest. 

The Weems v. Citigroup Litigation

The Weems plaintiffs were members of a class in a federal mul-
tidistrict Rule 23 class action who alleged that a group of bonus 
benefit plans offered by their employer unlawfully deprived them 
of earned wages in violation of several states’ laws.21 The plaintiffs 
claimed that the stock plan required them to, among other things, 
forfeit stock options, which they contended worked an unlawful 
wage forfeiture.22 The case came before the Supreme Judicial Court 
as a certified question (prepared by stipulation of the parties, includ-
ing the Massachusetts Attorney General) from the United States 
District Court for the District of Massachusetts, asking whether re-
stricted stock constituted “wages” within the meaning of the Wage 
Act.23

The Weems plaintiffs challenged three different employee stock 
earnings plans. The three plans had some common elements: (a) 
employees received restricted stock rather than cash compensation; 
(b) different categories of employees were eligible to participate in 

12.   The relevant regulatory agency, the Massachusetts Attorney General’s Of-
fice, has issued one interpretive guideline on the “vacation” clause of the Wage 
Act that is currently in effect. See An Advisory from the Attorney General’s Fair 
Labor Division on vacation Policies, 1999/1. Other informal advisories have 
been withdrawn. 
13.   Boston Police Patrolmen v. City of Boston, 435 Mass. 718, 719 (2003). 
14.   Id. at 721. 
15.   Stanton v. Lighthouse Fin. Servs., Inc., 621 F. Supp. 2d 5, 13-16 (D. Mass. 
2009)
16.   Id. at 13-14.
17.   Prozinski v. Ne. Real Estate Servs., LLC, 59 Mass. App. Ct. 599, 603-
05 (2003) (“[T]he statute expressly refers to holiday pay, vacation pay, and a 
definitely determined commission, [but] it does not refer to ‘severance pay’ or 
similar terms.”).
18.   Wiedmann v. The Bradford Group, Inc., 444 Mass. 698, 708 (2005) 
(“There is no dispute concerning the total [commission] from which deductions 
would be taken or about the other applicable formulas and deductions, thus 
making the amount owed the plaintiff arithmetically determinable. We con-
clude that the [commission] amount owed the plaintiff is definitely determined 
and, therefore, the weekly wage law applies.”); see Okerman v. vA Software 
Corp., 69 Mass. App. Ct. 771, 779 (2007) (“for commissions to qualify un-
der the wage act, they must meet the criteria the Legislature chose to express, 
i.e., they must be “definitely determined” and “due and payable.”); Desantis v. 
Commonwealth Energy Sys., 68 Mass. App. Ct. 759, 767-68 (2007) (trial judge 
properly found that commissions fell within the scope of the Wage Act based 
on jury findings that the employee’s commissions were “definitely determined” 

and “due and payable” at the time of the sale of a supply contract, commissions 
were a significant part of his overall compensation, and the commission should 
have been paid on a regular basis).
19.   Compare Okerman, 69 Mass. App. Ct. at 777 (“We also find no support for 
[the employer’s] suggestion that the application of the wage act may be validly 
confined to employees who earn less than a ‘healthy’ salary, or to those who rely 
on their weekly wages for their day-to-day existence.”) with Baptista v. Abbey 
Health Care, Inc., No. 1995-10125, 1996 WL 33340740, at *4 (D. Mass. Apr. 
10, 1996) (Stearns, J.) (holding that executive stock options are not covered 
by the Wage Act) and Commonwealth v. Savage, 31 Mass. App. Ct. 714, 716-
18 (1991) (holding that the Wage Act does not apply where supplemental pay 
results from transactions that “are not regular, but episodic; [and] the com-
missions are often substantial.” Also holding that the Wage Act does not cover 
exempt, outside sales people); see generally 29 U.S.C. §201 (West 2009), et seq.; 
Mass. Gen. Laws ch. 151, §1 (2009), et seq.
20.   Okerman, 69 Mass. App. Ct. at 777; see Harrison v. NetCentric Corp., 
433 Mass. 465, 473 (2001) (unvested stock was deemed not to be earned com-
pensation for past services, but rather pay that was contingent on employee’s 
continued employment). 
21.   See In re Citigroup, Inc., 535 F.3d 45, 51-53 (1st Cir. 2008).
22.   Weems v. Citigroup Inc., 453 Mass. 147, 148 (2009).
23.   The Supreme Judicial Court’s opinion comes close on the heels of a more 
comprehensive Connecticut Supreme Court opinion answering the same ques-
tion and reaching similar conclusions under Connecticut’s wage law. Weems v. 
Citigroup Inc., 961 A.2d 349, 357 (Conn. 2008) (“[B]onuses that are awarded 
solely on a discretionary basis, and are not linked solely to the ascertainable ef-
forts of the particular employee, are not wages … .”).
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different stock plans; and (c) the restricted stock did not vest until 
two or three years after it was awarded and thus, arguably, the stock 
was potentially subject to forfeiture if an employee departed before 
the stock vested.24 

The first plan, known as the “bonus program,” allowed certain 
employees to receive bonus awards of restricted stock.25 Employees 
eligible for this program were required to accept an employer-de-
fined portion of their bonus in the form of restricted stock.26 

The second plan, designated the “branch manager program,” was 
materially similar to the bonus program, but included less certain 
awards of stock.27 Along with the existence of separate documents 
outlining the branch managers’ compensation plan concerning the 
award of stock bonuses, the plan also called for an employee to be 
“potentially awarded” restricted stock. 

The third challenged stock plan was designated the “payroll 
program,” a purely voluntary stock plan under which an employee 
could sign a document authorizing a deduction from his or her regu-
lar wages for the purchase of stock, including restricted stock.28 The 
stock vested during a two year period; however, employees who left 
employment within six months of the deduction had the cash pay-
ment redeemed because the stock had not yet been purchased.29 

In answering the certified question as to the three restricted 
stock plans, the court noted that the “question here is not how 
broadly to define wages, but rather … what earned wages are within 
the meaning of the act.”30 Thus, it assumed that not all wages, or 
even all “earned” wages, are covered by the Act. The court answered 
that two of the restricted stock award plans were discretionary and 
therefore not affecting earned compensation.31 It determined that 
the bonus awards were discretionary “not because they are labeled 
bonuses, but because the employers are, apparently, under no obli-
gation to award them.”32 In addition, the court reasoned that since 
the stock was not yet earned at the time of the purported forfeiture, 
it was not covered by the Wage Act. 33 Adopting a slightly different 
line of reasoning, the court ruled that the only thing the plaintiffs 
“earned” as a result of the bonus award was stock that had limited 
value to them until it vested.34 Hence, as previously decided by other 
courts, because the stock award was subject to contingencies, it was 

deemed not yet earned, and therefore not covered by the Wage Act.35 
The court also drew support for its holding from a statute that 

explicitly excepted voluntary stock purchase plans from coverage 
under the Wage Act for “purchase of stock pursuant to an employee 
stock purchase plan, from wages of an employee by an employer in 
accordance with a written request made by the individual employee 
… .”36 This, the court found, exempted the “payroll program” of the 
employee stock plan.37 

The court also used reasoning similar to that in the Boston Police 
Patrolmen case in which it held that plaintiffs’ deferred compensa-
tion contributions were not wages under the Wage Act because the 
contributed funds were intended to be held in the employer’s posses-
sion for an extended period of time in exchange for a tax deferment 
for the employee.38 The Weems court similarly ruled that the Wage 
Act does not prohibit an arrangement under which an employee re-
ceives the full benefit of the stock only if he or she remains with the 
company for a defined period of time.39 Concluding both that the 
Legislature exempted voluntary stock plan deductions from cover-
age of the Wage Act, and that discretionary restricted stock awards 
do not constitute earned wages, the court further limited the reach 
of the statute.40 

Conclusion

The Weems court’s narrow refinement of the distinction between 
earned and contingent compensation raises further questions about 
the proper analysis for determining which kinds of conditional 
incentive payments are covered by the Wage Act. The more chal-
lenging issue remains as to the law’s applicability to arithmetically 
ascertainable, non-discretionary incentive bonuses, such as prede-
termined, unrestricted incentive plans that are paid in cash. Unfor-
tunately, since the court found the Wage Act inapplicable to plain-
tiffs’ stock plans, it did not answer the broader question about the 
law’s applicability to a wide variety of incentive pay plans. Thus, it 
remains uncertain whether or when other kinds of bonuses, equity 
awards and incentive compensation, including un-vested commis-
sions, might meet the definition of “earned” wages under the Act.41 

The natural solution for resolving this uncertainty would be for 

24.   Plaintiffs contended that because the plans sometimes required forfeiture of 
unvested stock, the so-called forfeiture provision was an unenforceable “special 
contract” prohibited by the Wage Act. Weems, 453 Mass. at 153. As noted above, 
the special contract provision of the Act has not been fully explained by the Su-
preme Judicial Court. However, because the stock programs did not constitute 
earned wages under the Act, the Weems court again did not reach or clarify this 
provision of the Wage Act. See id. at 153 n.9.
25.   Id. at 150.
26.   Id.
27.   Weems v. Citigroup Inc., 453 Mass. 147, 150, 153 (2009).
28.   Id. at 150, 155-56 & n.13.
29.   Id. at 150, 156-57.
30.   Id. at 154 n.10. 
31.   Id. at 153-54.
32.   Weems v. Citigroup Inc., 453 Mass. 147, 153-54 (2009). 
33.   Id. at 154.
34.   Id. (“In other words, this part of the compensation for participants in the 
bonus and branch manager programs was not only discretionary, but it also 
had an important contingency attached to it: an employee who received such 
an award would receive the full benefit of the stock (i.e., the restriction would 
be lifted and the stock would vest fully) only if the employee remained with the 
company for the defined period after the award.”).

35.   Id.; see also Cumpata v. Blue Cross Blue Shield of Mass., Inc., 113 F. Supp. 
2d 164, 168 (D. Mass. 2000) (Wage Act applies to “weekly income” and not 
to less frequent incentive payments that are triggered by contingencies); Locke 
v. Sales Consultants of Boston, Inc., No. 1998-04081, 2001 WL 716911, at *4 
(Mass. Super. Apr. 13, 2001) (Hinkle, J.) (“According to the agreement commis-
sions could be eliminated before, or even after, they were paid … . [T]herefore 
[plaintiff’s] claim fails because it is outside the intended scope of the Wage Act 
as it is for compensation paid quarterly rather than weekly and triggered by 
numerous contingencies.”). 
36.   Mass. Gen. Laws ch. 154, §8 (2009).
37.   Weems v. Citigroup Inc., 453 Mass. 147, 150, 152, 155-57 (2009); see also 
Mass. Gen. Laws ch. 154, §8.
38.   Weems, 453 Mass. at 151, 154-56; see also Boston Police Patrolmen v. City 
of Boston, 435 Mass. 718, 719-21 (2003).
39.   Weems, 453 Mass. at 155-56. The court assumed for purposes of answering 
the certified question that the value of the restricted stock was not illusory. Id. 
at 155. 
40.   Id. at 153-57.
41.   “The use of the word ‘earned’ in the statute reflects that the work has been 
performed and therefore prompt payment is due. Phrased differently, the word 
‘earned’ means that the employee’s entitlement to wages or salary payments de-
rives from his performance of the work for which he was employed. This Court 
does not believe that the Legislature intended to include within the rubric of 
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the Legislature to revise the statute to include definitions of the 
terms “wages” and “earned.” In this way, employees and employers 
would understand the lawful boundaries for establishing contingent 
pay agreements, commission earning plans, incentive bonuses and 
other compensation plans. This would clarify when parties may 
agree to the withholding of future commissions and other incentive 

wages or salary ‘earned’ those monies that are due to the employee because of 
contractual obligations entered into by the employer, regardless of whether the 
work was performed.” Kittredge v. McNerney, No. 2003-02146, 2004 WL 
1147449, at *3 (Mass. Super. May 7, 2004) (Gants, J.); see also Fitzgerald v. 
Chipwrights Design, Inc., No. 2005-01050, 2005 WL 1869151, at *2-3 (Mass. 
Super. Jul. 1, 2005) (Kern, J.) (severance and post-employment payments were 
subject to contingencies, and not paid for work performed and accordingly were 
not subject to the Wage Act). 
42.   The “valid set-off” provision would be better included in the definitions 

section and removed from the statute authorizing this as an affirmative defense. 
See Mass. Gen. Laws ch. 149, §150 (2009). 
43.   The author wishes to thank Carolyn Dillenbeck for her assistance with 
this article. 
In his capacity as an Assistant Attorney General for the Commonwealth of Mas-
sachusetts, the author participated in the early formulation of the question that 
was certified to the Supreme Judicial Court in Weems. The views expressed in 
this article are the author’s and do not reflect the views of the Office of the At-
torney General.

pay that is subject to some future contingency. Just as importantly, 
the terms “valid set-off,” and “allowable or authorized deductions” 
must be defined by statute or regulation so that it is clear when regu-
lar wage adjustments and commission deductions are permissible. 42 
Absent legislative intercession, these questions and the litigation of 
analogous Wage Act claims are sure to persist.

Daniel S. Field43
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The Supreme Judicial Court’s decision in Commonwealth v. Por-
ter P.1 makes four important contributions to the jurisprudence of 
Article 14 of the Massachusetts Declaration of Rights. First, the de-
cision reinforces the significance of residential privacy protection. 
Second, the decision specifies the requirements for valid third-party 
consent for police entry to search. Third, the decision resolves the 
applicability of the doctrine of apparent authority, under which po-
lice searches authorized by one who appears to, but in fact lacks, 
authority to consent, may nevertheless be upheld. Finally, the deci-
sion shows the commitment of the Supreme Judicial Court (“SJC”) 
to extending Article 14’s privacy protections beyond those provided 
by the Fourth Amendment to the United States Constitution. 

The court’s application of Article 14 protection to the residence 
at issue—a transitional housing shelter—establishes full protection 
under the Declaration of Rights for even temporary residences, oc-
cupied under detailed rules that circumscribe their residents’ pri-
vacy, in which residents have no possessory interest. Its treatment 
of third-party consent sets forth a new standard that third parties, 
either coinhabitants or landlords, must meet in order to exercise ac-
tual authority to consent to a search. Further, in addressing third-
party consent, the court explicitly adopts the doctrine of apparent 
authority under Article 14 and establishes steps police must take 
for entries and searches based upon apparent authority to survive. 
The decision builds logically upon precedents under Article 14 and 
rejects the cost-benefit and historical analyses of search and seizure 
issues often favored by the federal courts. In addition to adding to 
protections enjoyed by individuals in Massachusetts, Porter P. es-
tablishes important guidance for any lawyer whose practice involves 
residential properties and the operation of residences pursuant to 
contract.

i. facts and pRoceduRaL histoRy

Porter P., a juvenile,2 lived with his mother at the Roxbury Multi-
Service Center Family House Shelter. This transitional living facil-
ity provided homeless families temporary residences, under contract 
to the state’s Department of Transitional Assistance, in adjoining 
brownstones that had been converted into a “congregate shelter.”3 
Each family had a private, locked, bedroom, to which it had a key; 
all other space in the facility was common area.4 The shelter had 
detailed policies for residents, which included a prohibition on pos-
session of weapons, violation of which would result in immediate 

Criminal Law – Emphasizing Privacy of the Home and Limiting 
Third Party Consent Under the State Constitution

Commonwealth v. Porter P., 456 Mass. 254 (2010)

termination, and a statement in the residents’ manual that the shel-
ter “reserves the right to contact the Police should the situation war-
rant.”5 The manual also provided for “random room checks” by staff 
to ensure compliance with the housekeeping standard and health 
and safety requirements.6

On October 24, 2006, the shelter director received reports from 
a security guard that the juvenile had a gun in his residence, and the 
next day a resident also reported this to the director.7 On October 
26, the director met with a Boston Police Detective and several offi-
cers.8 The director explained that, in her opinion, she could conduct 
room searches pursuant to the manual, which she showed the offi-
cers.9 The Detective and officers considered whether to seek a search 
warrant, but concluded that the director had authority to consent 
to a search.10 Shortly thereafter, the officers and the director went 
to Porter P.’s room, knocked on the door, and announced “room 
check.”11 When there was no answer, “[a]lmost contemporaneously” 
the director opened the door with her master key.12 Officers found 
Porter P. standing near his bed in his underwear; after the police re-
moved him from the room they found a gun and bullets in a closet.13 
The Commonwealth charged Porter P. with possession of the fire-
arm and ammunition found in his room.14 

A. Juvenile Court

The juvenile challenged the search of the room and seizure of the 
gun.15 After an evidentiary hearing, a juvenile court judge allowed 
the motion to suppress, concluding that the police had seized the 
gun during an unreasonable warrantless search of a residence and 
that certain statements made by the juvenile in connection with the 
seizure were fruits of this illegality.16 A single justice of the Supreme 
Judicial Court granted the Commonwealth interlocutory review in 
the Massachusetts Appeals Court.17

B. Appeals Court

The Appeals Court overturned the Juvenile Court’s grant of sup-
pression on two grounds. First, the court concluded that any sub-
jective expectation of privacy the juvenile or his mother had in the 
room was not objectively reasonable.18 While acknowledging that 
they had lived in the room for eight months, the court distinguished 
their room from rental property or a hotel by characterizing the 
shelter as a “highly regulated environment, where shelter staff were 
charged with maintaining order, discipline, and a safe environment” 

1.   456 Mass. 254 (2010).
2.   “Porter P.” was a pseudonym used because the defendant was a juvenile.
3.   Commonwealth v. Porter P., 73 Mass. App. Ct. 85, 96 (2008).
4.   Id. at 86.
5.   Id. at 88 n.1.
6.   Id. at 88-89.
7.   Id. at 89-90.
8.   Id. at 90.
9.   Commonwealth v. Porter P., 73 Mass. App. Ct. 85, 90 (2008).

10.   Id.
11.   Id.
12.   Id.
13.   Id. at 91.
14.   Commonwealth v. Porter P., 456 Mass. 254, 255 (2010).
15.   Id. at 255-56.
16.   See id. at 255.
17.   See id.
18.   Commonwealth v. Porter P., 73 Mass. App. Ct. 85, 94 (2008).
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in which the juvenile and his mother had “voluntarily agreed to 
live.”19 The Appeals Court emphasized the lack of ownership inter-
est, that residents “had neither exclusive control nor sole access to” 
the room,20 and the “humane mission of the shelter-to provide a safe 
and comfortable environment for homeless families,”21 as making 
any expectation of privacy unreasonable. 

Second, the Appeals Court concluded that, even if there had 
been a reasonable expectation of privacy (so that a “search” had oc-
curred for constitutional purposes), the police could reasonably have 
believed that the shelter director had apparent authority to consent 
to the entry and search.22 The court mentioned, but did not specifi-
cally rely upon, the director’s actual authority to consent.23 

One view of the Appeals Court’s opinion is that no objectively 
reasonable expectation of privacy could be realized absent either an 
ownership interest in, or exclusive control of, the premises the de-
fendant called home. On this view, the scope of the constitutional 
protection against unreasonable searches and seizures expands or 
contracts depending upon a person’s ability to exercise an interest in 
ownership or control, notwithstanding that the person might regard 
a place like a homeless shelter as home. There is support for this 
line of reasoning in federal case law;24 similarly, there is support in 
federal case law for the Appeals Court’s alternative conclusion, that 
the shelter director had apparent authority to permit the search.25 

C. Supreme Judicial Court

The Supreme Judicial Court granted leave for further appellate 
review in January, 2009. After oral argument, the court sought fur-
ther briefing, from the parties and amici, on the specific question of 
the applicability of the doctrine of apparent authority under Article 
14.

ii. the couRt’s decision

Five members of the Supreme Judicial Court held, in an opinion 
authored by Associate Justice Ralph Gants, that the entry was an 
unlawful search, without consent by anyone with actual or appar-
ent authority, which required suppression under Article 14 of both 
physical evidence (the gun) and fruits thereof (an incriminating 
statement).26 Although unnecessary to resolve the suppression issue 
in Porter P., the court ruled on the applicability of the doctrine of 
apparent authority under Article 14. The court concluded that the 
doctrine could be applied so long as two conditions are satisfied: 
first, the police must make diligent inquiry concerning the validity 
of any person’s claim of common authority over a residence; and, 
second, the police must extend this inquiry if “surrounding circum-
stances could conceivably be such that a reasonable person would 
doubt [the assertion’s] truth.”27

A. The Reasonable Expectation of Privacy in a Temporary 
Residence

The Supreme Judicial Court adopted a functional approach to 
identifying the residence, for constitutional purposes, as opposed to 
the formalistic approach of the Appeals Court. The Appeals Court 
had examined the shelter as a whole, viewing it as a place in which 
all residents had a diminished expectation of privacy throughout the 
entire space, including in their own rooms. The Supreme Judicial 
Court, by contrast, focused on the room that was the subject of 
the search and identified it as a home. Porter P. thus makes clear 
that the function of a place legitimately used as a residence is more 
important than its character or formal attributes in determining its 
constitutional status as a home. 

This approach to qualification as a home, for Article 14 purpos-
es, suggests that less affluent claimants will not be disadvantaged, 
since many of the attributes that the Appeals Court had identified 
as significant were specifically rejected by the SJC. Places used as 
residences by persons lacking ownership or tenancy interests, over 
which they do not have complete control or exclusive rights of ac-
cess, qualify equally for full constitutional protection as do owner-
occupied single-family homes. Neither a residence’s limited size (a 
single room) nor a temporary duration of occupancy will preclude 
a reasonable expectation of privacy. Even when residents lack com-
plete control over the choice of the specific location in a structure 
where they reside (as did Porter P. and his mother), their rooms must 
nevertheless be considered “homes” for purpose of Article 14. 

In applying the familiar test to determine if a constitutionally 
cognizable “search” has occurred—whether the claimant has a sub-
jective expectation of privacy in the object of the search that society 
is prepared to accept as “reasonable” —the court eschewed overly 
formalistic analysis. Noting that the use of the one-room facility 
was sleeping and maintaining personal belongings,28 and that the 
juvenile and his mother had a key that allowed them to lock the 
door, the court found it a “transitional living space [that] … was 
nevertheless their home.”29 

Further, the court rejected several attributes of the room, both 
formal and legal, that could have been bases for finding no reason-
able expectation of privacy. These included the lack of ownership or 
rental interest by the juvenile or his mother,30 significant limitations 
on the room’s use set forth in the shelter’s policy manual, and the 
authority (and ability through use of a master key) of the director 
and staff to enter for “professional business purposes” and “room 
checks,” to monitor compliance with the center’s policies.31 In ad-
dition to these limitations on residents’ freedom, shelter staff had 
master keys with which to enter any room at any time for specified 

19.   Id. at 92.
20.   Id.
21.   Id. at 94.
22.   Id. at 94-95.
23.   See Commonwealth v. Porter P., 73 Mass. App. Ct. 85, 95 (2008).
24.   See Rakas v. Illinois, 439 U.S. 128, 148 (1978) (denying petitioners’ claim 
because they “asserted neither a property nor a possessory interest in the auto-
mobile, nor an interest in the property seized”) 
25.   See Illinois v. Rodriguez, 497 U.S. 177, 186 (1990) (accepting apparent 
authority as a defense to an unreasonable search and seizure).

26.   Commonwealth v. Porter P., 456 Mass. 254, 275 (2010).
27.   Id. at 271-72.
28.   Id. at 260.
29.   Id.
30.   Id. at 259.
31.   Commonwealth v. Porter P., 456 Mass. 254, 264 (2010). The court de-
scribed the range of limitations on residents’ privacy in the manual, including 
limitations on times of visits from outsiders, bans on having outsiders in a resi-
dent’s room and being in another resident’s room, a curfew, an obligation to be 
outside the shelter from 9:00 a.m. to 3:00 p.m. on weekdays and a commitment 
to employment, education or job training. Id. at 276-77.
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reasons, as well as the right to contact the police. Nevertheless, as 
the court noted, the manual did not specify that shelter staff or the 
director could consent to a search of a resident’s room by the po-
lice.32

Distinguishing cases in which common authority had been held 
to undermine a reasonable expectation of privacy, such as Com-
monwealth v. Welch33 and Commonwealth v. Montanez,34 the court 
reasoned that surrender of even a “substantial amount of personal 
privacy in return for temporary housing” did not convert the room 
into a “common area.”35 

Associate Justice Cowin, joined by Associate Justice Spina, dis-
sented on the question of whether there was a reasonable expecta-
tion of privacy in the room. Based upon the restrictions on use in 
the policy manual, she found that the residence was “neither a hotel 
nor a dormitory,” and that the juvenile could have had no reasonable 
expectation of privacy.36 

B. Actual Authority to Consent

Having found that the intrusion was a search, the court then 
examined whether it was authorized by consent from one with ei-
ther actual or apparent authority. The Supreme Judicial Court ac-
knowledged the accepted principle that persons who share common 
authority over a home by residing in it can have authority to consent 
to entry by the police.37 But the court distinguished between the 
authority of co-inhabitants to consent to a search by police and that 
of third parties (such as the shelter’s director) whose authority is 
based on contract. 

As with its reasonable expectation of privacy analysis, the court 
adopted a functional approach to actual authority that focused not 
on the formal property interest of the consenting party but on his 
or her “mutual use of the property by persons generally having joint 
access or control for most purposes.”38 Relying on U.S. Supreme 
Court decisions that actual authority to consent to a search by po-
lice did not necessarily flow from a third party’s authority to enter 
premises,39 and SJC decisions that even a third party’s ability to con-
duct a search did not also confer authority to consent to a search 
by police,40 the court delineated two categories of persons—coin-
habitants and landlords or property managers—who could, under 
proper conditions, through common authority over property, have 
actual authority to consent to a police search. 

1.	 Coinhabitants

To qualify as a “coinhabitant” with common authority to con-
sent to a search by police, the individual must both live in the home 
“either as a member of the family, roommate, or a house guest whose 

stay is of substantial duration” and have “full access” to it. 41 This 
combination provides a coinhabitant with actual authority to con-
sent to a search because such a person exercises shared authority 
over a residence in ways that can affect the interests of other resi-
dents. The court suggested, though it did not reach the issue, that 
a coinhabitant’s consent to search could be “nullified” by a resident 
who is physically present and refuses to consent,42 which would be 
consistent with Fourth Amendment jurisprudence under Georgia v. 
Randolph.43 

2.	 Landlords	or	Property	Managers

Certain non-resident third parties may, depending upon the cir-
cumstance, consent to a search. One with contractual authority to 
consent (“generally a landlord”) must have a “written contract enti-
tling that person to allow the police to enter the home to search for 
and seize contraband or evidence.”44 Significantly, “no such entitle-
ment may reasonably be presumed by custom or oral agreement.”45

The court’s discussion of the actual authority to consent to a 
search by police in Porter P. is particularly important because if any 
person might have been assumed to have had actual authority to 
consent—through common authority over property—it would have 
been the director or a staff member of the shelter at issue. As noted 
in the facts, the director and staff exercised a very high degree of 
authority over the property, could enter for specified reasons, and 
retained authority to contact police. The court specifically rejected 
the argument, however, that even the express written authority to 
contact police combined with a resident’s rule violation (suspected 
possession of a weapon) conveyed the authority to consent to police 
entry to search.46 

3.	 Unresolved	Issues	Concerning	a	Third	Party’s	Actual	Author-
ity	to	Consent

The court’s decision setting forth the ability of a third party with 
actual authority to consent to a search by police was limited in two 
ways. First, the rule announced in Porter P. was carefully limited to 
the private, rather than common, areas of residences in which there 
was a reasonable expectation of privacy.47 Second, the court noted 
that it was not reaching the issue of actual authority to consent to a 
search of commercial rather than residential property.48 

C. Apparent Authority to Consent

Beyond entries supported by consent from one with actual au-
thority, Porter P. also delineates Article 14’s application in cases of 
“apparent authority,” when police act in the reasonable but mistaken 
belief that the party consenting to a search has authority to do so. 

32.   Id. at 264.
33.   420 Mass. 646, 653-54 (1995) (no reasonable expectation of privacy in 
fire station’s lieutenants’ room, commonly accessible by all, where defendant 
controlled access only to his own locker).
34.   410 Mass. 290, 300-03 (1991) (no reasonable expectation of privacy in 
dropped ceiling of an apartment’s common hallway where defendant neither 
owned nor controlled access to the space).
35.   Porter P., 456 Mass. at 261 n.6.
36.   Commonwealth v. Porter P., 456 Mass. 254, 276 (2010) (Cowin, J., dis-
senting).
37.   Id. at 262.
38.   Id. (quoting United States v. Matlock, 415 U.S. 164, 171 n.7 (1974)).
39.   Chapman v. United States, 365 U.S. 610, 616-17 (1961) (landlord not 

authorized to consent to police search of tenant’s rented home); United States 
v. Jeffers, 342 U.S. 48, 51-52 (1951) (hotel guest’s permission for entry by hotel 
staff is not permission for police entry).
40.   Commonwealth v. Weiss, 370 Mass. 416, 419 (1976) (airport locker atten-
dant could make private search of locker but could not authorize police search). 
41.   Commonwealth v. Porter P., 456 Mass. 254, 265 (2010).
42.   Id. at 262 n.7.
43.   547 U.S. 103, 120 (2006).
44.   Porter P., 456 Mass. at 265.
45.   Id.
46.   Commonwealth v. Porter P., 456 Mass. 254, 266-67 (2010).
47.   Id. at 265 n.10.
48.   Id.
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The U.S. Supreme Court held in Illinois v. Rodriguez49 that entries 
based upon consent from someone the police reasonably, though 
mistakenly, believe has common authority to consent do not violate 
the Fourth Amendment, because permissible warrantless searches 
(such as those occurring with consent) need only be “reasonable.” 
By definition, if “the facts available to the officer at the moment … 
warrant a man of reasonable caution in the belief” that the third 
party has common authority to consent, an officer acting on those 
facts makes a reasonable, though incorrect, decision, and thus the 
entry is constitutional.50 

4.	 Apparent	Authority	Based	Upon	Mistakes	of	Law

The SJC held, as have all federal courts analyzing the application 
of apparent authority, that the doctrine extends only to reasonable 
mistakes of fact concerning the authority to consent rather than 
to mistakes of law.51 Although the distinction between mistakes of 
law and fact can sometimes be elusive, mistakes of law are tradi-
tionally understood as mistakes concerning what the law in given 
circumstances requires or permits, while mistakes of fact concern 
errors about the underlying circumstances. Unlike mistakes of fact, 
mistakes of law will not confer apparent authority. 

In Porter P., for example, if the police, after diligent inquiry and 
investigation of the facts, believed that the manager could consent 
to their search, but the applicable law required that such author-
ity—including specifically the authority to consent to a police 
search—must be set forth in writing, then as a matter of law the 
manager could not have exercised actual authority.52 This presumes, 
of course, that the question of law had been sufficiently clear for the 
police to have so interpreted it. This presumption is in tension with 
the statement in Porter P. announcing what in the future will be 
required for actual authority to consent.53 Nevertheless, the court 
concluded this decision by the police was a mistake of law.

While this ended the apparent authority issue before the court 
in the case (since the only apparent authority claim was based on 
mistake of law), the SJC also resolved whether apparent authority 
based on a reasonable mistake of fact could validate a warrantless 
search under Article 14.   

5.	 Apparent	Authority	Based	Upon	Mistakes	of	Fact

Noting that the Appeals Court had recently upheld a consent 
search based upon apparent authority,54 and that its own earlier de-
cision had suggested that apparent authority would not violate Arti-
cle 14, the SJC expressly recognized that the doctrine was consistent 
with Article 14. It reviewed the four circumstances in which Article 
14 permits searches—with a warrant, with probable cause and exi-
gent circumstances, under the “emergency aid” doctrine with rea-
sonable belief someone requires emergency aid, and with voluntary 
consent by one with common authority—and noted that it had 
already held that none of the first three types of searches became 

unreasonable if the information or facts upon which the probable 
cause or reasonable belief rested turned out to be untrue.55 A search 
based upon consent by one with apparent authority, the court rea-
soned, was no different, since “[a]pparent authority in the context 
of consent to search is a police officer’s finding of actual authority 
based on a reasonable mistake of fact.”56

For police reliance upon apparent authority to consent to a resi-
dential search to be “reasonable” (though mistaken), the police must 
make “diligent inquiry” as to the consenting party’s common au-
thority over the house. “Diligent inquiry,” according to the court, 
means two steps must be taken: first, the police must base their 
conclusions on “facts, not assumptions or impressions,” and second, 
they must further investigate any ambiguity concerning authority.57 

The court noted two limitations on the mistakes of fact con-
cerning apparent authority that could suffice. First, mistakes of fact 
must be reasonable, and would not be if authorities either knew 
their information leading to a belief in apparent authority was false 
or acted in reckless disregard of its falsity.58 (The same reliance by 
police on information that is false, or with reckless disregard for its 
falsity, can invalidate probable cause.59) Second, the court limited its 
acceptance of mistake of fact to mistakes concerning the consenting 
party’s authority, not mistakes concerning the voluntariness of the 
consent.60 

iii. futuRe issues

Porter P. leaves many questions unanswered, including the ex-
tent to which individuals may contract away their privacy rights un-
der Article 14, or contract for actual authority to consent. As well, 
there is a question as to what kind of “diligent inquiry” by the police 
will satisfy Article 14, and whether apparent authority to consent 
to police entry is different from apparent authority to consent to a 
police search.

A. Contracting Away the Reasonable Expectation of Privacy, 
Contracting for Actual Authority

There are many living arrangements in which individuals have 
some reduced expectation of privacy. Porter P. suggests that expec-
tations of privacy may be further reduced through contractual ar-
rangements. Whether such waivers would be valid and enforceable 
could turn on the circumstances in which the contract was made—
in a case like Porter P., for example, it could be argued that any 
hypothetical contract for housing in the shelter could not be deemed 
knowing, intelligent and voluntary if it were conditioned upon a 
waiver of basic privacy rights.

Further, the description provided by the court for contractual 
authority to consent to a police search suggests several implications. 
First, a landlord without a written lease—or written agreement per-
mitting authority to consent to a police search—would be unable 
to authorize police entry. It might be the case that landlords relying 

49.   497 U.S. 177, 179 (1990).
50.   Id. at 188-89 (citing Terry v. Ohio, 392 U.S. 1, 21-22 (1968)).
51.   Commonwealth v. Porter P., 456 Mass. 254, 267-68 (2010).
52.   Id. at 268-69.
53.   Id. at 264-65 (“We understand that the police need clear guidance as to 
who has common authority over a residence and therefore who is entitled to give 
actual consent … . Therefore, we declare under art. 14 … .”). 

54.   Commonwealth v. Dejarnette, 75 Mass. App. Ct. 88, 95-96 (2009).
55.   Porter P., 456 Mass. at 270-71.
56.   Commonwealth v. Porter P., 456 Mass. 254, 271 (2010).
57.   Id.
58.   Id. at 271 n.14.
59.   Franks v. Delaware, 438 U.S. 154 (1978).
60.   Porter P., 456 Mass. at 271 n.15.
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upon a model lease agreement or other similar instruments would be 
unaware that written authority to authorize police entry was lack-
ing. Second, police entry based upon consent from a non-resident 
third party would seem to be invalid unless the police have actually 
seen the lease—thus creating a need to have the lease or similar 
instrument available for police inspection.

B. What is “Diligent Inquiry” by Police that will Support 
Reliance upon Apparent Authority?

The “diligent inquiry” the police must undertake will likely be 
highly fact-intensive, given the range of circumstances under which 
persons might have common authority, and that “diligence” de-
pends upon what can reasonably be accomplished at the time and 
place of the consent.61 Whether police must go beyond appearances 
when authority is asserted and ask for some evidence is unclear as a 
matter of federal law, and the court expressly disclaimed a require-
ment that police verify a consenting person’s authority with a title 
registry62—though this could potentially verify actual authority. 

If a lease, mortgage receipt, driver’s license or utility bill would 
presumably establish common authority, future issues will likely in-
volve the circumstances in which the failure to obtain one of these 
would nevertheless qualify as diligent inquiry. If the police seek all 
of these and none are available, then does this raise greater ambigu-
ity concerning the consenting individual’s authority? If they seek 
one, is this inquiry sufficiently “diligent”? The facts and circum-
stances, such as the possibility of seeking a warrant, or other facts 
consistent with common authority (such as possession of a key to the 
premises or the consenting individual’s property on the premises) 
will likely become important in such cases. 

C. Is Apparent Authority to Consent to Enter a Residence 
Different from Apparent Authority to Consent to a Search 
of the Residence?

The court expressly noted that this issue was pending in Com-
monwealth v. Lopez, on which it had already granted further appel-
late review.63 

iv. cLaRifying the scope of state constitutionaL pRo-
tection

Porter P. marks an important step in the court’s effort to distin-
guish the scope of Article 14’s privacy protections from that afforded 
individuals under the Fourth Amendment. In addition, the decision 
may have implications in contexts beyond the issue of authority to 
consent to search in a home.

A. Privacy in the Home

At common law, a householder’s home was his castle, and officers 
entering the home without permission or legal authority could be 
found liable for trespass.64 The purpose of such a rule, the Supreme 

Judicial Court explained in an early case, was “to preserve the re-
pose and tranquility of families within the dwellinghouse.”65 This 
view of dwellinghouse as castle was not idiosyncratic: history shows 
that citizens at the time of the framing expressed opposition to “of-
ficial entrances of personal houses unconditionally, not just general 
searches and warrants as vehicles of entrance.”66 

The U.S. Supreme Court has acknowledged that the Fourth 
Amendment protects the right of a person to “retreat into his own 
home and there be free from unreasonable governmental intru-
sion.”67 In no place, the court has observed, “is the zone of privacy 
more clearly defined.”68 The “home,” the court has concluded in a se-
ries of cases, may include a rental apartment,69 the home of another 
in which a person is living,70 and even the home of another in which 
one is an overnight guest: “To hold that an overnight guest has a 
legitimate expectation of privacy in his host’s home merely recog-
nizes the every day expectations of privacy that we all share. Staying 
overnight in another’s home is a long-standing social custom that 
serves functions recognized as valuable by society.”71

Despite acknowledging the special place the home occupies in 
our lives, and that, in the home, individuals have a subjective expec-
tation of privacy that is objectively reasonable, the modern Supreme 
Court has not consistently interpreted the Fourth Amendment to 
protect privacy in the home. Two cases from the Rehnquist Court 
are illustrative. First, in Minnesota v. Carter, the court reasoned that 
individuals who visit a friend’s apartment but do not stay overnight 
have no reasonable expectation of privacy while there, because, as 
the court reasoned, they “were not searched in ‘their … hous[e]’ un-
der any interpretation of the phrase that bears the remotest relation-
ship to the well understood meaning of the Fourth Amendment.”72 
As the dissent noted, however, this holding vitiates the privacy sup-
posedly enjoyed by homedwellers since it allows “their invitations to 
others [to] increase the risk of unwarranted governmental peering 
and prying into their dwelling places.”73 In other words, just as indi-
viduals reasonably would believe they do not need to “remain over-
night to anticipate privacy in another’s home,”74 so too, homedwell-
ers might not anticipate a reduction in their own privacy when they 
allow guests to enter.

Second, in Illinois v. Rodriguez, the apparent authority case dis-
cussed above,75 the Court held that the police do not violate the 
Fourth Amendment when they enter a home without a warrant on 
the reasonable but mistaken belief that a third party has common 
authority, with the homedweller, over the premises.76 In other words, 
so long as the police reasonably believe that a third party—whether 
a girlfriend or boyfriend, a babysitter or a cleaning person—has the 
authority to consent to a search of the home, there is no Fourth 
Amendment violation. In effect, this rationale circumscribes the 
control individuals have over their dwellings. It replaces the con-
sent of a person with real authority with a determination by a third 
party—who may have no interest whatever in the dwelling—that 

61.   Commonwealth v. Porter P., 456 Mass. 254, 272 n.17 (2010).
62.   Id. 
63.   Id. at 271 n.16.
64.   See Oystead v. Shed, 13 Mass. 520, 522 (1816). 
65.   Id. at 523.
66.   William J. Cuddihy, The Fourth Amendment: Origins and Origi-
nal Meaning, 602-1791, at 552 (2009). The idea that the home is one’s castle 
dates at least to a 1604 case in which the court held that “the house of every 
one is to him as his castle and fortress.” Semayne’s Case, 77 Eng. Rep. 194, 195 
(K.B. 1604).

67.   Silverman v. United States, 365 U.S. 505, 511 (1961).
68.   Payton v. United States, 445 U.S. 573, 589 (1980).
69.   See Chapman v. United States, 365 U.S. 610 (1961).
70.   Bumper v. North Carolina, 391 U.S. 543, 548 n.11 (1968).
71.   Minnesota v. Olson, 495 U.S. 91, 98 (1990).
72.   525 U.S. 83, 97 (1998) (quoting U.S. Const. amend. Iv).
73.   Id. at 108 (Ginsburg, J., dissenting).
74.   Id. at 109.
75.   See supra notes 49-50 and accompanying text.
76.   497 U.S. 177, 179 (1990).
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the police may search, without requiring the police to ascertain with 
certainty that the third party could actually authorize such a search.

In both of these examples, the U.S. Supreme Court concluded 
that, once a homedweller welcomes another person into his or her 
home, the homedweller gives away, as a constitutional matter, some 
of the privacy she enjoyed in the home. Paradoxically, this means 
that decisions we daily make in exercising our authority over our 
dwellings, decisions based upon and signaling our actual control 
over those dwellings, may effectively diminish our privacy protec-
tion under the Fourth Amendment in at least two ways: first, by ex-
panding the number of persons in our dwellings who lack the same 
protection afforded residents or by expanding the number of persons 
who might exercise apparent authority. This particularly formalistic 
conception of the privacy that attaches to the home is not the only 
way to conceive of such privacy under a constitutional rule protect-
ing against unreasonable searches and seizures.

B. Porter P. Extends the Reach of Article 14’s Protection of 
Privacy in the Home

The SJC has long appreciated that it may interpret the Massachu-
setts Constitution to contain individual rights protections stronger 
than those found in their federal counterparts.77 In many cases over 
several decades, a concern to protect privacy has animated cases in 
which this court has concluded that Article 14 provides individu-
als greater protection than the Fourth Amendment in similar cir-
cumstances. The court has held, for example, that, because of the 
individual privacy interest at stake, automobile stops require greater 
justification under Article 14 than they would under the Fourth 
Amendment.78 And it has held that, because of the privacy concerns 
implicated by interpersonal communications, Article 14 generally 
provides greater protection against warrantless electronic surveil-
lance than does the Fourth Amendment.79 

Though in the modern day the home may no longer be one’s 
castle,80 Porter P. enhances state constitutional protection of the 
home in ways that extend beyond the protection afforded dwellings 
under the Fourth Amendment. Porter P. recognizes that, under the 
state constitution, individuals have more than formal authority to 
determine whether government agents may enter their homes. This 
recognition is reflected in at least two aspects of the decision: the 
court’s emphasis on a functional inquiry into whether a particular 
dwelling ought to receive constitutional protection, and its under-
standing of how the police should determine whether a person has 
authority to consent to a search.

First, as discussed above,81 Porter P. establishes that trial judges 
should undertake a functional inquiry into whether a dwelling is a 
home for constitutional purposes. Rather than focus on the formal 

arrangements of the shelter, the court in Porter P. regarded as sig-
nificant that the juvenile’s relationship with the shelter was akin to 
that of a homeowner to his house: he “slept and kept his belongings” 
there and he had a key to his room, which allowed him “the degree 
of privacy inherent in a locked door.”82 

Second, Porter P. enhances the ability of individuals to exert 
control over who may have access to their homes. Unlike the U.S. 
Supreme Court in Rodriguez, the SJC endorsed an inquiry that re-
quires a careful determination by police before they may conclude 
that a person has authority to consent to a search. In Rodriguez, 
the U.S. Supreme Court emphasized that police need only act rea-
sonably—whether “the facts available to the officer at the moment” 
would “warrant a man of reasonable caution in the belief that the 
consenting party had authority over the premises.”83 But the SJC 
made clear that, under the Massachusetts constitution, a reason-
able belief can be based only upon facts, not conjecture, and the 
officer must continue his inquiry “until he has reliable information 
on which to base a finding of actual authority to consent.”84 Further, 
the officer “owes a duty to explore, rather than ignore, contrary facts 
tending to suggest that the person consenting to the search lacks 
actual authority.”85

Each of these aspects of the decision in Porter P. suggests that 
Article 14 protects privacy in the home in a more profound way than 
does the Fourth Amendment. Under the Massachusetts Constitu-
tion, homedwellers do not implicitly waive an objection they might 
make to a search merely by allowing others into their homes. This 
is in contrast to the U.S. Supreme Court’s reasoning in Carter and 
Rodriguez, in which the high court discounted the substance of a 
homedweller’s ability to exercise control over who may enter their 
dwellings while at the same time preserving some reasonable expec-
tations of privacy vis-à-vis the government.

C. Porter P. May Have Implications in Other Search and 
Seizure Contexts

In addition to clarifying and enhancing Article 14’s protection 
of privacy in the home, the decision in Porter P. may have relevance 
in other contexts. Consider the U.S. Supreme Court’s decision in 
Kyllo v. United States. In that case, the court addressed the question 
whether the use by the police of a thermal-imaging device aimed at 
a private home constituted a search within the contemplation of the 
Fourth Amendment.86 A majority of the court concluded that the 
use of such a device in fact constituted a search requiring a warrant 
based upon probable cause.87 

Writing for the majority, Justice Antonin Scalia stated:

77.   See Charles H. Baron and Lawrence Friedman, The Constitutional Jurispru-
dence of the Marshall Court: The First Half Decade, Boston Bar J., March/April 
2005, at 10; Charles H. Baron, The Supreme Judicial Court in its Fourth Century: 
Meeting the Challenge of the “New Constitutional Revolution,” 77 Mass. L. Rev. 
35 (1992); see also William J. Brennan, Jr., State Constitutions and the Protection 
of Individual Rights, 90 Harv. L. Rev. 489, 491 (1977) (“State constitutions, too, 
are a font of individual liberties, their protections often extending beyond those 
required by the Supreme Court’s interpretation of federal law.”).
78.   See Commonwealth v. Lyons, 409 Mass. 16 (1990).
79.   See Commonwealth v. Blood, 400 Mass. 61 (1987).
80.   But cf. Rowan v. United States Post Office Dep’t, 397 U.S. 728, 737 (1970) 
(observing that “[t]he ancient concept that ‘a man’s home is his castle’ … has 

lost none of its vitality”).
81.   See supra notes 28-38 and accompanying text.
82.   Commonwealth v. Porter P., 456 Mass. 254, 260-61 (2010). Unfortunately, 
notwithstanding constitutional protection, economic developments leading to 
budget cutbacks have since forced the shelter to close its doors. Telephone Con-
versation by Jordan Baumer with Florence Scott, Director of Human Resources, 
Roxbury Multi-Service Center, in Boston, MA (Sept. 28, 2010).
83.   Illinois v. Rodriguez, 497 U.S. 177, 188 (1990) (quotation omitted).
84.   Porter P., 456 Mass. at 271.
85.   Id. at 272.
86.   533 U.S. 27, 29 (2001).
87.   See id. at 40.
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Obtaining by sense-enhancing technology any infor-
mation regarding the interior of the home that could 
not otherwise have been obtained without physical 
intrusion into a constitutionally protected area consti-
tutes a search—at least where (as here) the technology 
in question is not in general public use. This assures 
preservation of that degree of privacy against govern-
ment that existed when the Fourth Amendment was 
adopted.88

On this reasoning, the Fourth Amendment secures an important 
measure of protection for the home. But that protection is limited to 
the extent that the sense-enhancing technology at issue is “in gen-
eral public use.”89 At the time Kyllo challenged his arrest for man-
ufacturing marijuana, in the early 1990s, the thermal imagining 
device used by the police was not widely available for public use.90 
Today, one could purchase such a device on e-Bay.91 And so, it can 
be argued that the scope of the Fourth Amendment’s privacy protec-
tion in the home as against the government is, and will continue to 
be, diminished whenever technology makes it easier for anyone to 
observe what transpires within one’s home.

In reaching its conclusions, the court in Kyllo relied upon techni-
cal notions of just how the bounds of a homedweller’s privacy should 
be understood—that is, as limited by which sense-enhancing tech-
nologies members of the public might have at their disposal.92 The 

88.   Id. at 34.
89.   Id. at 40.
90.   See, e.g., Randy Jones, Executive Fire Officer Program of the Nat’l 
Fire Academy, Evaluation of Currently Available Thermal Imaging 
Equipment to Assist the Selection and Specification for the village 
of Mundelein Fire Department 23 (1999) (noting that thermal imaging de-
vices have only been available to fire departments since the early 1990s). 
91.   See Ebay, “Thermal Imager,” http://shop.ebay.com/?_from=R40&_trksid

SJC’s approach in Porter P., on the other hand, leaves open the pos-
sibility that protection of privacy in the home as against the govern-
ment will not necessarily be diminished by the development of tech-
nical means by which privacy in the home could be undermined. 
For instance, as noted above,93 the fact that the shelter in which 
the juvenile was living was not under his exclusive control was not 
dispositive to the court in determining whether a search had oc-
curred—the court went on to inquire whether the room in which 
the juvenile lived nevertheless should be regarded as his home in the 
circumstances of the case. In other words, Porter P. suggests that 
expectations about what privacy should be protected in the home 
still matter under Article 14. 

v. concLusion

With its decision in Porter P., the SJC has clarified the scope 
of residential privacy protections under the state constitution, pro-
vided explicit guidance to the police regarding actual and appar-
ent third-party consent to search, and extended the reach of Article 
14’s privacy protections beyond what the Fourth Amendment might 
protect in similar circumstances. Though several issues involving 
the scope of the consent doctrines will need to be resolved, Porter 
P. rejects the formalistic path of Fourth Amendment jurisprudence, 
and signals that both functional and normative expectations of 
privacy remain vitally important when advocates argue about the 
meaning and application of Article 14.

Lawrence Friedman and David M. Siegel*

=p3907.m38.l1311&_nkw=thermal+imager&_sacat=See-All-Categories (last 
visited Nov. 29, 2010).
92.   See Kyllo v. United States, 533 U.S. 27, 34 (2001). 
93.   See supra notes 20-21 and accompanying text.
* Professors of Law, New England Law | Boston. The authors filed an amicus 
brief in Commonwealth v. Porter P. on behalf of Suffolk Lawyers for Justice, Inc. 
Thanks to Jordan Baumer, of New England Law, for her exemplary research 
assistance.



364 / Massachusetts Law Review

“The quest for certainty blocks the search for mean-
ing. Uncertainty is the very condition to impel man to 
unfold his powers.” 

Erich Fromm, Man For Himself, An Inquiry Into the 
Psychology of Ethics 45 (1947).

intRoduction

More than a century ago, the U. S. Supreme Court formulated 
a supplemental instruction to a jury which to that point had been 
stymied in its efforts to decide a criminal case.1 The so-called Allen 
charge, in a somewhat modified form, is used in Massachusetts to 
this day.2 The purpose of the charge is to urge jurors to continue 
their deliberations and to remind them that they should “deliber-
ate with a view to reaching an agreement, if you can do so without 
violence to individual judgment,”3 while respecting the opinions of 
their fellow jurors. The instruction states—in part—“In trials, such 
as this one that you participated in, absolute certainty can neither 
be expected nor attained. And that happens, I would say, in the ma-
jority of the trials.” 4 This book offers the lay person a neurological, 
albeit delimited, perspective on this proposition.

Being in the human relations business, lawyers need to explore 
human nature at a deeper level. To competently deal with clients 
and adversaries in an often antagonistic environment, it is essen-
tial that practitioners of the art of persuasion probe the sources of 
knowledge, the limitations of reason, the impact of senses and the 
means by which brains inform the mind. As active and influential 
participants in the drama of human interconnectivity and decision-
making, lawyers must seek insight into themselves and others. 
While having no stated goal of enlightening lawyers, Dr. Burton 
has nonetheless opened some doors of inquiry through which it 
would be wise to walk. In clarifying certain aspects of brain func-
tion within the context of certainty, Dr. Burton identifies some of 
our neurological frailties to which lawyers ought to pay attention, 
and within ethical bounds, use to their clients’ advantage. 

 Dr. Burton, a neurologist and novelist (Cellmates (1999); Doc-
In-A-Box (1991), has written a book about epistemology. “Defined 
narrowly, epistemology is the study of knowledge and justified be-
lief.”5 As a neurologist, Dr. Burton diagnoses and treats diseases and 
disorders of the brain, spinal cord and nerves. To his credit and the 
readers’ benefit, the book is not mired in esoteric verbiage. In this 
respect, it is not a treatise on brain function. Nor does it purport to 
identify the subjacent mechanisms by which thoughts are produced. 
Rather, in a readable and eloquent fashion, Dr. Burton identifies 

Book Reviews
On Being Certain: Believing You are Right Even When You’re Not 

by Robert A. Burton, M.D. (2008), 256 pages.

certain areas of mental activity and questions the overall constancy 
of the neurological processes underlying the workings of the human 
brain.

Gifted with consciousness, mankind has long pondered the 
sources, conditions, structure and limits of his awareness and 
knowledge. A significant aspect of this meditation has sought an 
understanding of the nature of thoughts and the proximity thereof 
to beliefs. It is likely that early on the inquiry brought forth a con-
sideration of the cognitive differences between us and other living 
beings. Initially, this was necessary if we were to succeed in the then 
ongoing struggle for survival with nonhumans. Ultimately, it was 
our larger, more adept and integrated mind that carried the day. We 
out-thought our predators, and they became our prey. We are now 
engaged in trying to outwit members of our own species, a broader 
life and death battle; part of which involves persons for whom ideo-
logical certainty is a first principle.

Dismayed by his observation that “Certainty is everywhere. Fun-
damentalism is in Full Bloom,” Dr. Burton argues that for most 
assertions certitude is a delusion.6 For some fundamentalists, dis-
agreement has become a reason for murder. Atheists insist that the 
scientifically unproven existence of God means that the ineffable 
is not, in fact or otherwise, present. Skepticism trumps faith.7 For 
both sides, the middle ground of agnosticism is rejected. Seeking to 
dispel the myth that “we know what we know,” Dr. Burton expertly 
attacks the rational basis for certainty. 

The revolutionary premise at the heart of this book is that despite
how certainty feels, it is neither a conscious choice nor 
even a thought process. Certainty and similar states 
of “knowing what we know” arise out of involuntary 
brain mechanisms that, like love and anger, function 
independently of reason.8 

Dr. Burton “strip(s) away the power of certainty by exposing its 
involuntary neurological roots.”9 Importantly, he does so in recog-
nition of the fallibility and provisional nature of most, if not all, 
scientific conclusions. In this book, he searches the brain’s cognitive 
and emotional functions for clues to the roots of certainty.

MentaL sensations

The book undertakes an exploration of the manner in which the 
brain converts involuntary and multiple sensations (mental states) 
into feelings, including a sense of knowing. Dr. Burton discusses the 
neuronal origin of the “knowing” feeling. With numerous exam-
ples, he questions various personal convictions. Thus, the assertions 
of Ted Williams, Stan Musial and Barry Bonds, that they could 

1.   Allen v. United States, 164 U.S. 492, 501 (1896).
2.   Commonwealth v. Roth, 437 Mass. 777, 780 (2002) (denominated, the 
Tuey-Rodriguez instruction). 
3.   Commonwealth v. Rodriguez, 364 Mass. 87, 102 (1973).
4.   United States v. Daniel Paniagua-Ramos, 135 F.3d 193, 195 (1st Cir. 1998) 
“Certitude is not the test of certainty. We have been cock-sure of many things 
that were not so.” Oliver Wendell Holmes, Jr., Natural Law, 32 Harv. L. Rev. 
40 (1918).

5.   Matthias Steup, Epistemology, The Stanford Encyclopedia of Philosophy 
(Edward N. Zalta  ed., 2008), available at http://plato.stanford.edu/archives/
win2008/entries/epistemology/ (hereinafter, Steup).
6.   Robert A. Burton, M.D., On Being Certain: Believing You Are 
Right Even When You’re Not ix (2008) (hereinafter, Burton). 
7.   Sceptis is the Greek word meaning to look about, ponder, doubt.
8.   Burton, supra note 6, at xi.
9.   Id. at xii.
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see a ninety-plus mile per hour fastball hit their bat is contradicted 
by speed, distance and reaction time studies. Through fascinating, 
sometimes amusing illustrations,10 Dr. Burton reminds his readers 
of certain vulnerable aspects of knowledge and perception, such as 
the curative effect of a placebo; phantom limb pain; the nature of 
epileptic and/or hallucinogen-inspired communion with indescrib-
able spiritual mysteries; the delusions of persons with Cotard’s Syn-
drome, who, while acknowledging their pulse, insist that they are 
dead,11 and refutations by otherwise clear thinking individuals of 
handwritten descriptions of their reactions when they first learned 
of the Challenger disaster in deference to their present ten year old 
memory of those circumstances.12

 In the baseball scenario, it appears that the brain alters the time 
sequence and the physical sense of the event experienced by hitters. 
In various visual illusions, our brain adjusts sensory perception to 
complete a picture and otherwise rationalize images. The creative 
aspect of perception has at least one evolutionary explanation. If our 
hominid ancestors were to survive, they had to act upon the basis 
of occasionally incomplete information. Quickly identifying sounds 
and shadowy figures moving among the trees and along the ground 
was often a life and death decision made in a fear-drenched environ-
ment. Whatever knowledge we possessed had to suffice. Humans 
came to rely upon experiential-based patterns. Our senses took in 
as much data as time permitted. We fought, ran, or, more likely, 
combined the two. Within that context, we “knew” what had to 
be done. Indeed, the process of social stereotyping is likely derived 
from this patterning phenomenon. While we live in the twenty-first 
century, the controlling mechanism, our brain, remains substan-
tially tied to the pleisostine period, where empiricism informed and 
prompted thought and action.

If knowing is not the consequence of rational thought, why do 
we so often insist that we are right, especially about those contro-
versies rooted in ambiguity or faith?13 One psychological answer is 
that it is an essential coping mechanism to keep the anxieties of 
life and the fear of death at bay. Another explanation seems to lie 
in the brain’s internal reward structure, the mesolimbic dopamine 
system. The reward process is often activated when the feeling of 
discordance is eliminated and replaced by the more pleasing feeling 

of knowing. Jonah Lehrer in How We Decide, explains, that the “se-
ductions of certainty” are difficult to deny.14 “[I]t feels good to be 
certain. Confidence is comforting.”15 Further, like many (perhaps 
all) other feelings, the sense of knowing is integrated with the rea-
soning parts of our brain.

 There remains the riddle of the source and cause of feelings. 
various experiments have demonstrated that the feelings of “famil-
iarity, knowing, realness and clarity of thought…can be elicited 
both chemically and electrically without any antecedent triggering 
thought or memory. “Familiar and real aren’t conscious conclusions. 
Neither is strange and bizarre.”16 Thus, feelings, including know-
ing, can be artificially generated and as they combine with thought; 
obfuscate our ability to distinguish between them. To tease out the 
“feeling” from the “knowing” within the combinatorial neuronal 
complexity of the brain with anything approaching certitude is, for 
now, impossible. One of the ways cognitive scientists attempt to 
explain—simplify—the orchestrations of the brain is through the 
concept of modularity.17

ModuLaRity

Human neural architecture consists of 100-plus billion nerve 
cells (neurons). The neurons form an electro-chemical web across 
billions of fibers and spaces called synapses. In an extraordinarily 
intricate system of connections, feedbacks, wiring and cross-wiring, 
which both excite and inhibit cellular activity, clusters of closely, 
aligned functional cell groupings – modules—seem to synchronize 
their operations. The coincident firing of individual neurons “is in-
fluenced by complex control mechanisms ranging from the interac-
tions of genes to moment–to-moment shifts in hormone levels.”18 
While it is generally understood that neurons that fire together, wire 
together, identifying the manner in which these firings join to pro-
duce a thought remains “the Holy Grail of neuroscience.”19 Just as 
modules seemingly control various bodily systems, each modular 
complex is itself neither a singular entity nor a fully integrated—or 
reliable—actor.20

Within the visual system, modules within modules form a hier-
archical team leading to a mental image. “Modules process different 
aspects” (e.g., color, shape, motion) “of vision, yet work as a team.”21 

10.   Dr. Burton describes a man, who in several life circumstances demon-
strated little fear, however he became involved in “two bitter divorces with both 
departing wives accusing him of being cowardly, consumed with anxiety and 
filled with self-doubt.” Dr. Burton commented that this onslaught left the hus-
band’s “self esteem … lower than his remaining Enron shares.” Id. at 111.
11.   Also known as nihilistic or negation delusion, Cotard’s is a disorder in 
which a person holds a delusional belief that they, or perhaps someone else, 
is dead or does not exist. G.E. Berrios & R. Luque, Cotard’s delusion or syn-
drome? A Conceptual History, 36 Comprehensive Psychiatry 218 (1995).
12.   One subject claimed, “[t]hat’s my handwriting, but that’s not what hap-
pened.” Burton, supra note 6, at 11.
13.   Bertrand Russell wrote that “The most savage controversies are those about 
matters as to which there is no good evidence either way.” Bertrand Russell, 
An Outline in Intellectual Rubbish in Unpopular Essays 101 (Rout-
ledge 2009) (1950).
14.   Jonah Lehrer, How We Decide 243 (2009) (hereinafter, Lehrer).
15.   Id. at 210. Mr. Lehrer further notes that while dopamine is not meant to 
deal with random episodes, it is released when we are reminded of prior plea-
surable events, including the ultimate random event, gambling.  Marketers of 

lotteries and other gaming enterprises prey upon this particular shortcoming of 
our emotional system by, inter alia, showing us images of the winners, without 
coincidentally noting the extraordinarily low odds of achieving pay dirt. Id. at 
76-77, 87-91. See also Burton, supra note 6, at 20.
16.   Burton, supra note 6, at 34. For example, a feeling of fear can be triggered 
by stimulation of the amygdala and diminished by removal of one gene from 
that organ. Id. Similarly, the feeling of familiarity or Déjà vu is evoked not from 
“any specific antecedent thought…. Id. at 31.
17.   Steven Pinker, The Blank Slate, The Modern Denial of Human 
Nature 40 (2002) (“The mind is modular, with many parts cooperating to 
generate a train of thought or an organized action.”) (hereinafter, Pinker).
18.   Burton, supra note 6, at 55.
19.   Id. at 44.
20.   “The human mind is not simply a complex organ; it is a collection of com-
plex organs each serving a separate purpose, each operating according to its own 
rules.”  Judith Rich Harris, No Two Alike, Human Nature and Human 
Individuality ix (2006).
21.   Burton, supra note 6, at 57.
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It is estimated that at least thirty discrete modules … generate the 
visual image….”22 Like a colony of termites, which combine innu-
merable small tasks to build a huge mound, vision emerges from 
the collective effort of numerous individual “mindless” neurons. 
The resulting image bears the problematic influence of incalculable 
neuronal interactions. 

 Unlike vision, modules for behavior “are not well-localized” and 
cannot be electro-chemically stimulated into action.23 Nor has mod-
ularity been shown to “control” risk-taking, mathematical ability, 
compassion, forgiveness, altruism nor deceit or other traits of per-
sonality. Thus, “consciousness, intentionality, purpose and meaning 
all emerge” from separate areas within the brain.24 Further, these 
dispositions, competencies, emotions and states of mind, unlike the 
feeling of knowing, cannot be activated by magnetic stimulation. 
While “one can stimulate the brain and produce a feeling of know-
ing; one cannot stimulate the brain and create a politician.”25 

Nor are modular “compartments” watertight. Different sensory 
modalities, such as sight, smell and sound occasionally commingle. 
The result is a fusing of the attribution of senses, e.g., the number 
four feels blue, while five might feel yellow.26 Dr. Burton’s point is 
that the myriad brain-generated influences upon our feelings and 
thoughts render the thesis of a unitary brain reliably governed by 
rational thought a myth. Modularity appears to be another in a long 
line of many human adaptations where evolution dealt with a prob-
lem of survival in a pragmatic, if not with an ideal outcome.27 

thoughts do not eXist in a vacuuM

Driven by an evolutionary imperative, the brain and its neuronal 
medium, consciousness, seek to make sense of the world and obtain 
what is needed for survival and reproduction. Survival based upon 
conscious reckonings is, however, neither easy, nor without compro-
mise. Dr. Burton argues that the price of survival is earned, in part, 
at the expense of trustworthy senses, especially vision. Indeed, as 
with the baseball illustration, even “the fabric of perceived time” can 
be misleading. There are thus many circumstances where we ought 
not to believe our “lying eyes.” When, for example, we see a glass rod 
immersed, and seemingly bent, in water, we now know that it is not 
really flexed, but rather subject to the laws of refraction. When we 
look at groupings of diversely shaped and colored objects on a writ-
ten page, we may “see” movement where none is actually occurring. 
Further, depending upon what we are thinking when we look at an 
object, it can instantaneously change form, in one instance, from 

a duck to a rabbit.28 While visual and other perceptual “illusions” 
subtly play with “reality,” the brain remains on task, practically sup-
porting the goals upon which our lives depend.29 

Although often of no consequence,30 these and many other sense 
phenomena edify and qualify our understanding of thought and the 
mechanisms that produce them. While on firmer ground when dis-
cussing the brain’s adjustment to proven physical phenomena, theo-
rizing about the temporal sequence of thinking remains speculative. 
Dr. Burton asks: Do I think about something and conclude that I 
know something? Does the feeling of knowing precede the thought? 
For instance, what role, if any, does the “backward referral of time” 
play when hitting a fast ball?31 

To be sure, thoughts often precede conclusions, especially for 
semantic—fact-based—phenomena. As far as is presently known 
(justifiably believed), 2 plus 2 are, and, for our purposes, always 
will be 4. A foot is twelve inches and Christmas is on December 25. 

The ground is more shaky for episodic—event-based—incidents, 
e.g., what did I see when the person carrying a large bag emerged 
from the bank? What was I doing at the moment I learned of the 
9/11 attack? While mathematical problems instigate frustration and 
bafflement, outcomes are usually confirmed through proofs. Con-
trariwise, episodic events will often stimulate emotions and stir up 
predispositions and cognitive biases, which can undermine a fair 
appraisal of an occurrence.

In a section of the book entitled, “voices from the Limbic sys-
tem,” Dr. Burton draws a picture of neuronal activities following 
one or more sense events. In the briefest passage of time, sense stim-
uli are filtered through various organs in both the body and the 
brain.32 I hear a loud sound. Is it a lion’s roar? Is it something else? Is 
it headed my way? What happened the last time I heard that sound? 
Ideally, we think: If this, then that. Yep, that’s definitely a lion. If 
I wait, I might die. Do something! Run! If I run, I still might die. 
Most lions do not climb trees; I better climb a tree, or perhaps jump 
into the river. Uh oh, there are crocodiles in the river. I must decide! 

While seemingly couched in the reasoning forebrain, thinking, 
deciding and making judgments are not matters of pure reason. 
Emotions color judgment. Without benefit of an fMRI, Friedrich 
Nietzsche presciently noted: “Thoughts are the shadows of our sen-
sations-always darker. Emptier, simpler than these.”33 While lawyers 
understand that intellect is a good starting point and inference a 
critical tool, reason is not senseless.34 A brain free of sensation is 
not a human brain. In at least one arena, with which lawyers are 

22.   Id.
23.   Id. at 60-61.
24.   Id. at 59.
25.   Id. at 61.
26.   The “cross-wiring” is referred to as “synesthesia.” A synesthete may hear 
colors or objects or taste shapes.  Id. at 62-63. 
27.   In his highly entertaining and informative discussion of the evolutionary 
development of our body parts, Professor Gary Marcus describes the manner in 
which various systems within the human mind and the body were cobbled to-
gether like a kluge, which he explains “is a clumsy or inelegant - yet surprisingly 
effective - solution to a problem.” Gary Marcus, The Haphazard Construc-
tion of the Human Mind 2 (2008). The “solution” is, however, often far from 
perfect. Indeed, errors within the brain are often exacerbated, particularly when 
solutions or adaptations to one problem are used or hijacked in an attempt to 
deal with others. “Over the course of evolution our brain has become like a pa-
limpsest, an ancient manuscript with layers of text written over it many times, 
old bits still hiding beneath the new.” Id. at 13.
28.   Paul Thagard, The Brain and the Meaning of Life 71 (2010) 

(hereinafter, Thagard).
29.   Questioning their reliability, philosophers refer to perceptions as perceptual 
seemings. Steup, supra note 5, at Section 4.1. In this respect, perception founders 
upon its constituent elements, including, memory, introspection, reason and 
testimony. Id. at Sections 4.1-4.4.
30.   Dr. Burton reminds us that “a placebo effect is a false belief that has real 
value.” Burton, supra note 6, at 221.
31.   Id. at 77. Temporal reordering is “poorly understood” in at least that “…
internal brain time may not be an accurate reflection of external time. The brain 
is capable of smoothing out internal-external time discrepancies to suit its own 
purposes.” Id. at 80.
32.   “Our nervous system is vertically distributed, ascending from the body 
proper through the brainstem and limbic areas and finally arriving at the cor-
tex.” 72 (2010) (hereinafter, Siegel). Think, gut feeling and heart-felt.
33.   Burton, supra note 6, at 124-125. “We need a sensory appreciation of the 
world in order to give our thoughts palpable meaning.” Id. at 126.
34.   “Reason without emotion is impotent.” Lehrer, supra note 14, at 26.
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familiar, it has been shown that, although not flawless, the collective 
judgment of one’s peers provides a reliable bulwark against indi-
vidual vulnerability. 

MeMoRy

One of the pre-eminent functions of the brain is to remember. 
Perhaps, as Ovid wrote long ago, Meminerunt omnia amantes (“lov-
ers remember everything”), our memory, even of congenial events, 
is just not that dependable.35 Memory is not photographic. Gener-
ally speaking, humans have no replay button; we cannot slow the 
action and actually “re-visit” the event. Memory is understood to 
work by reconstructing events.36 Unfortunately, as we reconstruct, 
we err. What we remember is often a consequence of the gravity of 
the event as well as our experientially derived predispositions. In this 
latter regard, there are numerous cognitive, decision-making and 
behavioral biases which undercut the reliability of both memory and 
perception. For example, psychological projection often distorts our 
perceptions to align with our beliefs. In this respect, it has been said 
that we often see things and people, not as they are, but as we are.

Included among our biases are: the so-called normalcy bias 
which prevents us from appropriate reactions to events which have 
never happened before; the confirmation bias, where we give more 
credence to data which confirms our beliefs; the anchoring bias, 
where too much weight is assigned to a particular past reference; the 
outcome bias, where a decision is judged not by the circumstances 
at the time of the decision, but rather the outcome of the decision 
and the authority bias, the tendency to overvalue the opinion of an 
“expert.” 

As the foundation upon which our intellect largely rests, mem-
ory seems to actuate reason and logic to rehearse events in search 
of one or more antecedents. While an evolutionary aspiration, the 
brain remains limited in its ability to succeed. This is so because as 
we reconstruct, we cull and analyze data, which data are not limited 
to the dry facts of what we saw and heard. Nor are memories stored 
in one place within the brain. It is posited that memory itself ex-
ists as a consequence of prior neuronal connections initially stored 
for retrieval in the hippocampus.37 The neuronal fine print of the 
memory storage and distribution process is largely unknown. As we 
seek to access memory our thoughts are often overwhelmed with 
data. Frequently, we cannot “find” the details we need. In battles 
for survival, those who fail to recall may die. This personal drama 
is a part of the process of natural selection, or in the vernacular, 

survival of the fittest. Lawyers, especially, although not exclusively, 
in a courtroom, appropriately engage this perplexity through prepa-
ration, rehearsal and note taking.

Among memory’s flaws is the inconsistent and aberrational na-
ture of input sensory data. Thus, for example, inputs often approxi-
mate one another. A flash of light may derive from a variety of sourc-
es. It can startle and scare us. It can signal a numinous presence. 
It can evoke a memory of an event having nothing to do with this 
particular source of light. However, we must know or approximate 
enough knowledge to act and decide. Because memory is informed 
through a complex and unfathomable number of parallel inputs, 
including our experience, personal genetic code, family and culture, 
those circumstances and predispositions influence our worldview 
and subvert any claim for certitude.38 

Once a decision is made, can we “know” what influenced the 
conclusion that “tells” us, that we are right? Do we add up columns 
of pros and cons, and if so, what affects the selection and placement 
on the list? Is relief from our “neural tug of war” 39a sufficient re-
ward, in and of itself, to “convince” us one way or the other?40 Could 
the feeling of knowing be that malleable? While, as noted above, the 
relief and associated comfort of knowing plays a role, Dr. Burton 
suggests that, “The constellation of mental states that constitutes the 
feeling of knowing is a marvelous adaptation that solves a very real 
metaphysical dilemma of how to reach a conclusion.”41 Living with 
the outcome is, of course, an entirely different matter.

Lessons fRoM aRtificiaL inteLLigence

 In his quest to illuminate the development of a thought, Dr. 
Burton compares the thinking process with the theories underlying 
artificial intelligence (“AI”). Utilizing algorithms which “produce” 
information, AI scientists search for a mechanism that learns like 
the brain. The hidden layer is an AI formulation, which Dr. Burton 
suggests can suitably be “placed” at the intersection of our neuronal 
inputs and outputs. “It is in the hidden layer that all elements of 
biology (from genetic predispositions to neurotransmitter variations 
and fluctuations) and all past experience … affect the processing 
of incoming information.” 42 Here, it is postulated, is where the 
product of our unconscious “cogitation” links with and informs our 
conscious. For among other reasons, including the ongoing firing of 
neurons and the consequent plasticity of our brains, AI would seem, 
at least in this respect, to be pursuing a moving target.43 

35.   Ovid, Sappho to Phaon (Xv), Heroids 153 (Daryl Hines Trans., Yale 
University Press (1991) (n.d.).
36.   “What is stored in memory is not an exact replica of reality, but a re-creation 
of it. “Siegel, supra note 32, at 49.  In Commonwealth v. Shanley, 455 Mass. 752 
(2010), the SJC credited the science undergirding so-called suppressed memory. 
Following a Lanigan hearing, Commonwealth v. Lanigan, 419 Mass. 15, 26 
(1994), the government’s expert was allowed to opine on the scientific basis for 
repressed memory and dissociative amnesia coincident with alleged childhood 
sexual abuse. 455 Mass. at 764-765. In allowing the testimony, the SJC rejected 
methodological and other weaknesses contained in studies of forgotten or re-
pressed traumatic events. Id.
37.   Thagard, supra note 28, at 49.
38.   ‘Our experience subtly alters, even distorts, the lens through which we see 
the world, and the choices we make are based on that altered vision.” James 
Hollis, Finding Meaning in the Second Half of Life 45 (2005) (herein-
after, Hollis); “All experience is an arch to build upon.” Henry B. Adams, The 
Education of Henry Adams, An Autobiography 87 (1907).
39.   Lehrer, supra note 14, at 89-90.

40.   As one of the culprits in the exaltation of certainty, Dr. Burton targets 
the manner in which our educational curriculum pursues knowledge, where 
students are quizzed, graded and rewarded on the accuracy of their answers. The 
value of getting it right is reinforced, while ambiguity, nuance and the think-
ing process is downgraded. “I cannot help wondering if an educational system 
that promotes black and white and yes and no answers might be affecting how 
reward systems develop in our youth.” Burton, supra note 6, at 99. Pundits ex-
press their opinions, often without qualification, and are equally often wrong. 
Emotionally, we crave direction. Id.  Dr. Burton’s point is to remind us of this 
educational regime and remain skeptical especially when it is suggested that a 
particular path is the right one. See David Halberstam, The Best and the 
Brightest (1969) and Bethany McLean and Peter Elkind, The Smartest 
Guys in the Room — The Amazing Rise and Scandalous Fall of Enron 
(2003).
41.   Id. at 125. 
42.   Id. at 45.
43.   See Erik Kandel, In Search of Memory: Emergence of a New Science 
of Mind (2006). Through his study of the biology of the elementary learning 
and memory mechanisms of the snail, Aplysia, Dr. Kandel, a Nobel Laureate 
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unconscious Mind

Certainty is further compromised in that the world of sensa-
tion is largely identified with our unconscious mind. As a generally 
agreed upon psychological construct, unlike our conscious, the un-
conscious operates in silence, thereby, one theory proceeds, facilitat-
ing the ability of our conscious to direct our actions in the world.44 
Indeed, many of the ideas purporting to explain role dreams play 
in the workings of the mind are rooted in the unconscious. The 
problem for scientists and the rest of us lies in its inaccessibility to 
introspection. While we learn to work with and therapeutically al-
ter our conscious thoughts and behaviors, the real engine of our 
thoughts and actions, the unconscious, remains inferential and 
elusive. “A major problem in distinguishing conscious from uncon-
scious thoughts is our inherent difficulty in assigning intention to 
thoughts outside of consciousness.”45

Our conscious mind is generally recognized to act, as it were, 
in the open. It gathers facts, assesses evidence and decides upon 
a course of conduct; it cogitates. The concept of cause and effect 
lies near the heart of the conscious process. How our unconscious 
works to solve, or assist in solving problems, while the subject of 
uncountable writings and theories, is self-evidently unknown and 
controversial. That the unconscious learns, remembers and acts has 
long established scientific support.46 When arriving at a moment 
of knowing, Dr. Burton advances the premise that a threshold is 
reached at which the probability of correctness is felt and if the 
probability is high enough, is sensed by the conscious as a feeling 
of knowing.47 The greater the confidence one feels in the correctness 
of the decision, the closer one identifies the feeling with certainty. 
For Dr. Burton, “[w]e know the nature and quality of our thoughts 
via feelings …. such as certainty, conviction, rightness and wrong-
ness….”48 

The presence of intuitions, biases and a variety of “non-ratio-
nal” influences, including those triggered by bodily sensations, 
makes sorting a rational thought from these inclinations virtually 

impossible. That being the case, can we ever trust our feeling of 
knowledge of episodic events? How can we ever “determine whether 
our thoughts are free of perceptual illusions and unsuspected bi-
ases?” 49 What of our hubristic insistence that our objectivity can be 
protected? If Dr. Burton is correct, when deciding, including for-
mally judging the conduct of others, “the best we can hope for is the 
perfect oxymoron—partial objectivity.”50 

For science, the presence of a testable idea will provisionally con-
firm a line of reasoning. Without repeatable premises, objectivity 
is subject to the whim of the multifariously informed mind. Com-
plicating the problem, our senses are undependable recipients and 
communicators of information. We often miss what is right in front 
of us, even when we are concentrating, or perhaps because we are 
concentrating.51 At best, in pursuing objectivity, all we can do is rec-
ognize our preconceptions and “subject them to harsh scrutiny.”52 
For Dr. Burton, this approach constitutes a bit of mental legerde-
main as we call upon our “rational” mind to police itself through 
rigorous introspection. All such assessments, he advises, must be 
viewed within the context of their biological constraints. 

No matter how rigorous the effort, decisions bear the imprint of 
our unconscious mind. Once scientific scrutiny is exhausted, it is our 
duty to accept the limitations of both science and our mind. Even 
in the most important decisions, “complete objectivity is not an op-
tion.” 53 Dr. Burton urges us to step “off the pedestal of certainty and 
into the more realistic worlds of likelihoods and probabilities.”54 We 
all can function within the limits of reason and objectivity; we just 
have to recognize that our brains are not logic machines.

ReLigion-faith-science/evidence

Where does this leave us in matters of faith? What role does the 
feeling of knowing play in the ageless science-religion controversy? 
To those who have emerged from a transcendent encounter, or even a 
lesser-inspired circumstance, the feelings of knowing, meaning and 
purpose are as deeply persuasive as they are often indistinguishable 

in Physiology or Medicine, advanced the understanding of synaptic modifica-
tion, neuroplasticity and neuronal signaling. “Our studies showed dramatically 
that in circuits modified by learning, synapses can undergo large and enduring 
changes in strength after only a relatively small amount of training.” Id. at 205.
44.   “It would appear that evolution has chosen the uncluttered mind” to deal 
with a wide variety of items that need to be handled, but just not right now. Pay-
ing taxes, next week’s dinner engagement, buying a new suit and like items to be 
dealt with later, fall into this category. Burton, supra note 6, at 134.
45.   Id.at 132. “[T]he one question none of us can answer is: of what are we 
unconscious?” Hollis, supra note 38, at 18. While of ancient origins, and hardly 
the originator of the concept of the unconscious mind, Sigmund Freud popular-
ized the idea that most overt psychological pathologies are the result of ignor-
ing many of the uncongenial truths about us, which he urged were accessible 
through examination of our unconscious by means of analysis, including es-
pecially our dreams.  Whether the unconscious “exists” remains controversial, 
however as a device to help explain and illuminate animating influences inac-
cessible to our internal vision, it serves a useful purpose. “The unconscious is 
the larger circle which includes - the smaller circle of the conscious; everything 
conscious has a preliminary unconscious stage.…” Id. at 463. “Freud’s legacy is 
not a specific theory, but rather a sensibility: an appreciation of the depth and 
complexity of mental life and recognition that we do not fully know ourselves.” 
Jonathan Shedler, Getting to Know Me, Scientific American Mind, 54 (Novem-
ber/December 2010). 
46.   See Pawel Lewicki, Thomas Hill  & Maria Czyzewski, Nonconscious Acqui-
sition of Information, American Psychologist, 796-797 (1992).

47.   Burton, supra note 6, at 135-136. “Unconscious thoughts with a sufficiently 
high calculated likelihood of correctness will be consciously experienced as feel-
ing right.” Id. at 137. “How the unconscious decides what should be delivered 
into consciousness is a matter of fierce debate.” Id. at 134.
48.   Id. at 139. 
49.   Id. at 145.
50.   Id. at 158.
51.   Magicians make a living manipulating the brain as it wrestles with the task 
of remaining coincidentally attentive to more than one stimulus. Dr. Burton 
cites a study dealing with the mechanisms of attention, in which one-half of 
the persons watching a video of basketball players and intently counting the 
number of times the players on one team passed the ball to each other, failed to 
notice a “gorilla” beating his chest while crossing the court. Id. at 154-155. “The 
gorilla study illustrates, perhaps more dramatically than any other, the powerful 
and pervasive influence of the illusion of attention: We experience far less of our 
visual world than we think we do.” Christopher Chabris and Daniel Si-
mons,, The Invisible Gorilla: And Other Ways Our Intuitions Deceive 
Us 7 (2010). “For the human brain, attention is essentially a zero-sum game: If 
we pay attention to one place, one object, or event, we necessarily pay less atten-
tion to the others.” Id. at 38.
52.   Burton, supra note 6, at 157; Stephen Jay Gould, The Lying swtones 
of Marrakech: Penultimate Reflections in Natural Hitory 104-105 
(2000). 
53.   Burton, supra note 6, at 159. 
54.   Id. at 173.
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one from the other. A sense of faith and belief in the ineffable co-
alesce to form a feeling of wonder and mystery which, perhaps un-
like any other, evolves into an unshakeable conviction: a conviction 
without scientifically endorsed evidence.55

Atheists—the author specifically identifies Richard Dawkins—
also believe. They embrace the idea of the autonomous rational 
mind. Dr. Burton suggests that atheists have “deified the rational 
mind,” and in it, erroneously expect to find a life of meaning and 
purpose.56 He quarrels with the notion that meaning can exist or 
be found independent of such feelings as gratitude, love, an appre-
ciation of nature and wonder concerning the “awe-inspiring physi-
cal laws of the universe.”57 Rationalists do not dispute that senses 
provoke strong feelings which often overwhelm reason. Nor does 
science deny creativity, beauty and mystery as part of our emotional 
heritage. Indeed, for many scientists, the “Renaissance Man,” as a 
practitioner of the scientific method and a creator of symbolic ex-
pression remains both an inspiration and an aspiration.58 

That sensual inspiration motivates and often defines our world-
view cannot be gainsaid. It is the divine or textual source of these 
mysteries, including, of course, the creationist paradigm, that most 
bother scientists. However, the actuality is that just as well-reasoned 
arguments will not alter embedded beliefs, lives dedicated to di-
vinely inspired purpose will not convince rationalists to abandon 
their faith in their capacity to understand. Where the skeptics find 
coincidence, the religionists behold a higher power, for which, in 
lieu of mere relativity, God and “His” words offer a value-based as-
sociation with meaning, happiness and ethicality. 

Dr. Burton searches for a practical accommodation within the 
evolutionary limits of the thinking and feeling brain. He returns to 
the concept of the hidden layer of the AI theorists to demonstrate 

the legitimacy and the limits of both belief systems. It is within this 
imagined intersection of reason, intuition and emotion that the level 
of our discomfort increases and the absence of an answer makes 
us uneasy. Dr. Burton reminds us that our search for answers is 
hindered because we “are burdened by having a brain that learns 
by seeking generalizations over ambiguity.”59 In seeking to end the 
mental dissonance surrounding uncertainty, we look for consisten-
cy. Unfortunately, we sometimes find patterns, where they may not 
exist. On the other hand, for some scientists, the complicated and 
disparate nature of scientism challenges their search for meaning. As 
our science both proliferates and narrows its focus, many scientists 
feel themselves proficient in fewer disciplines. Religion offers an an-
swer. Moreover, it offers the biological and felt reward of certainty. 

The message to rationalists is that in denying faith because it is 
not evidence-based, scientists either fail or refuse to acknowledge 
the brain’s role in meeting the vital human need for faith. “To insist 
that the secular and the scientific be universally adopted flies in the 
face of what neuroscience tells us about different personality traits 
generating idiosyncratic worldviews.”60 Moreover, worldviews can 
and do change. Citing Charles Darwin’s struggles with his beliefs, 
Dr. Burton describes the great naturalist’s defection from an earlier 
feeling of faith, originating in the grandeur of nature, to a recogni-
tion that “that the source of his former belief in God was a mental 
sensation that had no bearing on any external reality.”61 Dr. Francis 
Collins, the director of the National Human Genome Research In-
stitute since 1993, “went from being an avowed atheist to an Evan-
gelical Christian.”62

Our mind is the coincident source of both our inner contradic-
tions and our convictions.63 How each of us interprets all that goes 
on about and within us is unique. “Different genetics, temperaments 

55.   “Faith is not a product of our will. It occurs without intention, without 
will…. It is neither an inference from logical premises, nor the outcome of a 
feeling that leads us to believe in His existence….”Abraham Joshua Heschel, 
Man is Not Alone 73 (Farrar, Straus and Giroux, 1951 (First Paperback ed., 
1976). “In the realm of the ineffable, God is not a hypothesis, derived from 
logical assumptions, but an immediate insight, self-evident as light. He is not 
something to be sought in the darkness with the light of reason.” Id. at 75.
56.   Burton, supra note 6, at 182. “To dispel the notion that a feeling of knowing 
must be attached to a thought…,” Dr. Burton explores the phenomenon of reli-
gious experience and its neuronal origins. The source of the religious activation 
is found in the various parts of the so-called limbic system, including the amyg-
dala, the cingulated gyrus, hippocampus and hypothalamus. Id. at 27. See also 
Dean Hamer, The God Gene, How Faith is Hardwired into our Genes 
6-7 (2004), where the author describes spirituality as “one of our basic human 
inheritances. It is an instinct…a complex amalgamation in which certain ge-
netically hardwired biological patterns of response and states of consciousness 
are intertwined with social, cultural, and historical threads. It is…a durable part 
of the fabric of life….” Id.
57.   Burton, supra note 6, at 183. 
58.   Professor Thagard is a materialist. See Thagard, supra note 28. From that 
perspective, he postulates that the meaning of life is derived from psychologi-
cal and neurological events rooted in the brain and ultimately discoverable. He 
declares that “love, work and play are goals whose pursuit contributes substan-
tially to the meaning of life because their achievement satisfies vital needs for 
relatedness, competence and autonomy.”  Id. at 174-175. He further asserts that 
neither faith nor a priori reasoning, but rather “experimental psychology and 
neuroscience will contribute substantially to unearthing the answers to long-
standing philosophical questions concerning the nature of reality, knowledge, 
morality and the meaning of life. Id. at 6-7. Precisely how the unsolved riddles of 
physical reality prompted by the study of  quantum mechanics might affect the 
spiritual/materialist debate, especially since one of the elemental neural forces 
is electronic, is intriguing, however well beyond the scope of this comment and 

the ken of this observer.
59.   Burton, supra note 6, at 187. 
60.   Id. at 191. “Compassion, empathy and humility can only arise out of recog-
nizing that our common desires are differently expressed.” Id. at 197.
61.   Id. at 193.
62.   Id. at 188-189.
63.   Structurally, the brain is divided into two hemispheres, left and right, 
which “present us with quite different ways of perceiving reality and of commu-
nicating with one another.” Siegel, supra note 32, at 106. Generally, “the right 
brain is the seat of our emotional and social selves.” Id. at 107. “The left hemi-
sphere lives in a kind of ‘ivory tower’ of ideas and rational thought compared 
with its more visceral and right hemisphere counterpart.” The left side engages 
in “logical and literal communication.” It is “also a list maker, the left loves to 
label things. It specializes in syllogistic reasoning, using chains of logic, and 
identifying cause-effect relationships.” Id. at 108. Dr. Siegel proffers “a thumb 
nail sketch of each mode: Left -Later developing, Linear, Linguistic, Logical, 
Literal, Labels and Lists. Right - Early developing, Holistic, Nonverbal Images, 
Metaphors, Whole Body Sense, Raw Emotion, Stress Reduction, and Autobio-
graphical Memory.” Id. 

In The Master and His Emissary: The Divided Brain and the Mak-
ing of the Western World (2009), Dr. Iain Mc Gilchrist, a British psy-
chiatrist, suggests that the dominance of one or the other of the brain’s two 
hemispheres manifested in human behavior has influenced the direction of 
western history. While ideally, the hemispheres of our brain work together and 
perhaps best when roughly in balance, Dr. Mc Gilchrist finds that a culturally 
manifested conflict exists between the right and left hemispheres of the brain. 
At various times throughout western history, he contends, that one or the other 
hemisphere has dominated.  Following the Reformation, he argues, the cultural 
manifestations of an ascendant left brain appeared and continue to this day. 
Where previously inference, nuance and ambiguity prevailed, our mentality 
changed to favor a symmetrical and mechanical model. It is within the latter 
milieu that certainty thrives. 



370 / Massachusetts Law Review

and experience lead to contrasting worldviews.”64 The public conver-
sation [argument] between scientists and the faithful is merely an-
other one of our many internal dialogues carried on elsewhere. For 
Dr. Burton, “the goal of this dialogue should be to maximize per-
sonal hope and a sense of meaning while minimizing the untoward 
effects of unjustifiable personal attitudes and social policies.”65 One 
problem however, is that while science rejects dogma and only pro-
visionally accepts its own conclusions, many in the religious com-
munity insist upon an absolutist worldview framed by the divine 
and text. It is a theological “my way or the highway.” Dr. Burton is 
left only with hope that like Darwin, the faithful will acknowledge 
that we just do not know.66 

finaL thoughts

In his concluding chapter, Dr. Burton reminds the reader that 
“the brain has developed a constellation of mental sensations that 
feel like thoughts, but aren’t.”67

A thought is conceived within our mind and relied upon be-
cause of its origin. That being said, we ignore at our peril the notion 
that every so often the brain will sacrifice exactitude to accommo-
date our need to survive. One example of this functional bias is 
the brain’s capability to re-order time. We like to believe that our 
vaunted reasoning powers are, if not all-powerful, at least, under our 
control. Dr. Burton convincingly disagrees. 

“The message at the heart of this book is that the feelings of know-
ing, correctness, conviction, and certainty aren’t deliberate conclusions 
or conscious choices. They are mental sensations that happen to us.”68 
Yet, we are not merely a consequence of “mindless neurons.” He af-
firms that no one ought to doubt the animating reality of emotions 
such as grief, sympathy, disappointment and the role feelings play in 
many of our thoughts. Nor should we underestimate the existential 
significance of meaning, often, albeit not always, rooted in faith and 
without which life is plagued by nihilism.69 In this respect, and in 
one form or another, we have all experienced love, a term at which 

64.   Burton, supra note 6, at 195.
65.   Id. at 196.
66.   Id. at 197.
67.   Id. at 217.
68.   Id. at 218. “Much of this book has been devoted to showing how thought 

is at once over-defined as it is misapprehended. It is a term which is 
nonetheless freighted with great personal meaning.

As a neurologist, Dr. Burton reliably informs us that science can-
not yet remove doubt from a legion of unresolved epistemological is-
sues. Throughout the book, he suggests that, collectively, we reframe 
our discourse from, I know, to, I believe. He supports this sugges-
tion, not with any degree of certainty or felt knowledge, but with a 
well-written combination of scholarship, pragmatism and wisdom, 
in full recognition of the “fundamental conflicts in how our minds 
work.”70 

Because of the recognized limits of rational thinking, Dr. Burton 
urges the scientific community, especially including neuroscientists, 
to fully engage in ascertaining the nature and sources of thought. 
“Science needs to maintain its integrity at the same time as it must 
retain compassionate respect for aspects of human nature that aren’t 
reasonable.”71 He further appeals to the rationalist to acknowledge 
each person’s pursuit of his/her own truth and values. In this aspect, 
it is essential that one pursue a balance between personal and ab-
solute values and, importantly, accommodate the values, including 
those that are faith-based, that are esteemed by others. He pleads 
with fundamentalists to take a step back, if not from their beliefs, 
than, at least, from their insistence upon being certain and the in-
eluctable intolerance that follows. 

Dr. Burton maintains that thoughts/beliefs and our subjective 
appraisal of them arise from a variety of sources and that “certainty 
is not biologically possible.”72 While hardly a new or stunning mes-
sage, the merit of the book lies not in its conclusions, but in the 
commendable manner of its discourse. Of the “takeaways” from this 
disquisition is the reminder when assessing the nature and extent 
of our perceived knowledge, that we act at our peril in failing to 
acknowledge the limitations imposed upon reason by the structure 
and performance of our brain as well as our deep-rooted emotions, 
biases and our learned hubris. In this and other respects, Dr. Burton 
informs our internal colloquy, not about what we know, but what we 
are and are not capable of knowing. 

Barry Ravech

arises out of the hidden layer filled with innate bias.” Id. at 213.
69.   At its philosophical core, nihilism is the denial of the self. “Nihilism is the 
view that life has no meaning.” Thagard, supra note 28, at 143. 
70.   Burton, supra note 6, at 223.
71.   Id. at 222. 
72.   Id at 223.
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The preface to this hefty (six pounds) volume describes it as a 
“course book” that “exclude[s] or provide[s] only skeletal cover-
age of many strands of legal historical inquiry … .”1 It would be 
unfortunate if this modest description deterred lawyers with any 
interest in legal history from acquiring the book for their personal 
libraries. This is, in fact, a book of extraordinary scope, covering 
many important themes in Anglo-American law from the Nor-
man Conquest to the present day, in depth, with meticulous schol-
arship, and in an inviting format.

Much of the writing is not by the authors themselves. The 
book’s content consists largely of excerpts from authoritative 
texts and scholarly articles, redacted by deletions (shown by el-
lipses) and interpolations (included within brackets) so as to fit 
within, for the most part, a space of not more than two or three 
pages. These excerpts are connected by primary source writings 
(usually case reports or normative legal documents) signaled by 
a system of color coding, and by interesting secondary source 
material. The latter comprises short sections and “notes” of the 
authors’ own composition, in which specialized terms and unfa-
miliar concepts are carefully explained. The effect is to enable the 
reader to move quickly, and with comprehension, through crisp 
narratives covering remote periods of time and previously unfa-
miliar legal procedures. Occasional short essays, also signaled by 
a color code, reflect on the trace of a temporally remote aspect of 
legal procedure in the life of the law today.

There are three principal reasons why this book will have a 
strong appeal to the general reader with a legal background.

First is its imaginative use of non-legal and anecdotal materi-
als to illustrate and explain legal institutions and developments 
at particular points in time and in particular areas of the law. For 
example, a description of the dysfunctional Court of Chancery2 
in early nineteenth century Britain is accompanied by an excerpt 
from Charles Dickens’ novel, Bleak House3,and by Jeremy Ben-
tham’s personal recollections of his exposure as a young lawyer 
to the unusual ethics of Chancery practice, pursuant to which all 
lawyers were invariably compensated for three appearances be-
fore the court for every one that they in fact made.4

Another example of the book’s focus on the socio-cultural fac-
tors influencing the dispensation of justice is its exposition of the 
corrupt influence of the political organization called “Tammany 
Hall” over judicial elections in late-nineteenth century New York 

History of the Common Law: The Development of Anglo-
American Legal Institutions, by John H. Langbein, Renée Lettow 
Lerner, and Bruce P. Smith (Aspen Publishers, 2009), 1,141 pages.

City. This is illustrated by cartoons of the period from Harper’s 
Weekly by Thomas Nast5 and by a contemporary description of a 
Tammany judicial candidate’s campaign speech.6 After deriding 
his opponent as a “dandy[] graduate[]” of Columbia Law School, 
the candidate concludes:

“Now, fellow citizens, … the hour is late … . Colbert’s 
doors are wide open, and I want you to drink to my 
health, one and all!”

This timely peroration was manifestly regarded as the 
most acceptable part of his speech, for, with one im-
pulse, the entire throng suddenly sprang from their 
seats, and, jumping and tumbling over the benches, 
made a grand rush for Colbert’s liquor store.7

Also noteworthy in this regard is a professor’s address to law 
students on the “billable hour” method of calculating the fee to be 
charged a client for legal work:

Padding time sheets, [the professor] claims, is the 
“‘perfect crime’: it is profitable for you and it is profit-
able for the firm and there is virtually no chance you 
will get caught.”8

A second distinctive feature of the book is the authors’ copious 
use of primary sources. These serve to clarify the explanations of 
historical developments but, with regard to the medieval English 
materials, also represent the book’s only significant deficiency. 
This lies in the fact that all the medieval materials are translations 
from either Latin or French, but the original text is not printed; 
therefore the accuracy of the translation cannot be verified by a 
reader who knows the original language. Nothing in the text ad-
vises the reader as to what the original language is. 

Nonetheless, the presentation of the medieval materials pro-
vides the reader with vivid representations of the ancient legal 
procedures being discussed. An example is the authors’ discus-
sion of an English criminal procedure of the early Middle Ages 
called the “appeal,” a word derived from the French which is 
synonymous with “accusation.” The book sets out the record (in 
English translation) of an “appeal” from the year 1219, in which 
one, Jordan, “appealed” one, Simon, of the murder of Jordan’s 
niece. Simon denied guilt, and the court ordered that there be a 
“duel” between Jordan and Simon on a fixed date. The result of 
the duel was that “Simon is convicted and hanged.”9 The authors 
succinctly explain the legal principles implicated by the report of 
Jordan’s “appeal”:

[Jordan’s] claim contains five distinct elements: (1) 
a narrative of the alleged crime; (2) a recital that the 

1.   John H. Langbein, Renée Lettow Lerner, and Bruce P. Smith, His-
tory of the Common Law: The Development of Anglo-American Legal 
Institutions xxvi (2009) [hereinafter, History of the Common Law].
2.   The Court of Chancery exercised the equitable jurisdiction of the Lord 
Chancellor which came to be “concerned mainly with the recognition and pro-
tection of uses and trusts, with the grant of specific performance of contracts, 
with remedies for fraud, forgery, duress, and undue influence, with remedies in 
cases where the common law could not act at all, or not with effect, and with 
special remedies such as injunctions, and the taking of accounts.” David M. 
Walker, The Oxford Companion to Law 203 (1980).
3.   History of the Common Law, supra note 1, at 362-364. The background 
of Bleak House was the fictional case of Jarndyce v. Jarndyce, “a case about a will, 
and the trusts to be executed under it.”  Michael Lobban, Preparing for Fusion: 

Reforming the Nineteenth-Century Court of Chancery, Part I, 22 Law & Hist. 
Rev. 389, 394 (2004), reprinted in History of the Common Law, supra note 
1, at 367. By the time of the opening of the novel, the original child legatees 
under the will had grown to adulthood and on into old age, and the suit had no 
prospect of concluding any time in the foreseeable future.
4.   History of the Common Law, supra note 1, at 368-369.
5.   Id. at 507-509.
6.   Id. at 508-509.
7.   Id. at 509.
8.   Id. at 1040.
9.   Id. at 1040.
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appellor sounded the hue and cry at the time of the 
events; (3) mention of the appellor’s relationship to 
the deceased victim, which functioned as a claim of 
standing; (4) a recital that the crime breached the 
king’s peace; and (5) the appellor’s offer of proof “by 
his body,” that is, his offer to engage the defendant in 
trial by battle.10

Following this discussion are explanatory comments on “the 
king’s peace,”11 on “battle” as a bilateral ordeal supposed to reflect 
“a sign of divine judgment,”12 on the exemption of women from 
the requirement of battle,13 on the elaborate formal requirements 
of the “appeal” procedure,14 and, finally, on what is the most mys-
tifying aspect of the procedure—“[t]he absence of fact-finding.”15 

Thus, within six pages of text, the authors succeed in making a 
very complex and befuddling phenomenon in the history of the 
law quite comprehensible to the ordinary legally-trained reader.

Another example, from a later historical period, is a contem-
porary account of the trial of one Stephen Arrowsmith in the Old 
Bailey (the central London criminal court) in 1678 on a charge of 
rape of an eight year old girl.16 Arrowsmith presented evidence 
tending to cast doubt on the accusation, but the judge “told him 
the Matter was so plain against him, that he must have as great 
impudence to deny it, as he had wickedness to Commit it.”17 The 
jury returned a verdict of not guilty, but the judge, “not conceiv-
ing it to be according to their Evidence, would not take [the ver-
dict] from them without further deliberation, and labored to sat-
isfy them of the Manifestness of the Proof.”18 During the jury’s 
further deliberations, the child who was the alleged victim and 
another child witness were somehow let into the jury room by a 
court officer.19 Finally the jury returned a verdict of guilty and 
Arrowsmith was sentenced to death.20 From this contemporary 
account of a late-seventeenth century criminal trial, the reader is 
thoroughly apprised of the fact that modern guarantees of a fair 
trial in the Anglo-American system of criminal justice have taken 
a long time to develop. 

A third notable feature of this book is that the authors provide 
a fresh, and sometimes surprising, focus on significant events in 
the development of legal institutions. For example, the allowance 
by trial judges of counsel for the defendant in criminal prosecu-
tions, beginning only in the early 1730s, is directly linked to the 
potential ”compromis[ing] [of] the integrity of the prosecution 
evidence” occasioned by the “reward system” of prosecution.21 In 
1692, before the creation of metropolitan police forces, Parliament 

had enacted a statute providing a reward of forty pounds to any 
individual who “shall apprehend … [a] Robber[], and prosecute 
him … until he … be convicted of any Robbery committed in 
or upon any Highway, Passage, Field, or open Place … .”22 Other 
statutory “reward statutes” followed, all providing money re-
wards to the apprehenders of supposed criminals payable upon 
the captured person’s conviction of any of a variety of property 
crimes punishable by death.23

The obvious problem inherent in the reward system was the 
incentive it provided to false prosecutions grounded on perjury. 
Criminal gangs specializing in bringing false accusations against 
innocent persons emerged. The gangs “arranged for several per-
sons to present seemingly corroborative evidence-–apprehender 
of the accused robber, a feigned victim for the staged crime, and 
sometimes other supposed witnesses.”24 After the fraudulence 
of several such corrupt schemes had been proven, trial judges 
“began to admit defense counsel to assist criminal defendants in 
probing prosecution evidence. The judges had learned how pro-
foundly the reward system could compromise the integrity of the 
prosecution evidence in the trials coming before them.”25

Coming closer to the present day, members of the Massachu-
setts bar will take particular interest in the book’s accounts of 
the development in the 1870s of the “case method” of instruc-
tion at Harvard Law School by its dean Christopher Columbus 
Langdell,26 and of the origin and growth of Suffolk Law School,27 
whose founding dean Gleason Archer was a resolute opponent of 
the case system of teaching.28 “Rather, Archer’s program stressed 
lectures, problems, and sources of law that did not lend themselves 
to the case method, such as the statutes of Massachusetts.”29 In or-
der to publicize Suffolk, “Archer installed a massive electric sign 
[bearing the school’s name] above the school’s building, so large 
that it could be seen across the Charles River at … Harvard.”30

Finally, this book is beautifully produced and inviting to pe-
ruse. Its pages are all on high-quality coated paper, enabling it to 
be supplied with over 200 images, many of them in color, which 
well illustrate points discussed in the text. A striking example 
is an illuminated manuscript from around 1450 depicting the 
Court of King’s Bench sitting as a criminal trial court. The five 
red-robed judges shown at the top are essentially identical in ap-
pearance. By contrast, the six defendants shown at the bottom, 
though all markedly downtrodden, are sharply differentiated in 
their dress and facial features.31

In sum, this is a book which the lawyer interested in legal his-
tory will find fascinating in a wide variety of ways.

Brownlow M. Speer 
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