
A NEW EXPERIENCE

BY ANNA SIMS

Newer lawyers are finding it increasingly 
difficult to gain trial experience as the op-
portunities to learn have dwindled. This 

issue has caught the attention of the Massachu-
setts Superior Court and led attorneys of all expe-

rience levels to seek additional methods to train 
newer lawyers in the ways of the courtroom. 

“Traditionally, becoming a trial lawyer has 
been a classic apprenticeship. Newer lawyers 
had to hope for the good fortune of working for 
a more senior lawyer who would allow them to 
carry their bags and learn the craft of being a trial 

lawyer, sort of through osmosis,” said Christopher 
Kenney, co-founder of Kenney & Sams, P.C. and 
MBA president-elect. 

Kenney recalled how law firms used to run 
“very involved” summer training programs for 
second-year law students, programs that would end 
with several students landing positions in 
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Now is the time for “we, the lawyers” to focus on what unites 
all of us as attorneys and as citizens. Legal giants, such as Oliver 
Wendell Holmes Jr., Louis Brandeis and Moorfield Story, founded 
the Massachusetts Bar Association more than 100 years ago. Ever 
since its founding, the MBA has been an inclusive organization, 
embracing lawyers of all faiths and creeds and all ethnicities and 
races. All lawyers are welcome to become MBA members.

Today, the MBA remains the only bar association in Massachu-
setts where every lawyer in the state can feel at home, no matter 
who you are, where you live, what kind of law you practice or in 

whatever setting you practice in: government, a corporation or non-profit, a private prac-
tice, a large firm, a solo practitioner, or anything in between. The MBA welcomes you. 
This is your bar association.

Today, we live in a time of change. Familiar norms and standards are being chal-
lenged almost daily, and some are being swept away. Many in our profession are fearful. 
Others feel a sense of unease as they watch unusual events unfold before their eyes. They 
wonder how they should think about the change that is upon us. They look for guidance 
and grounding.

When times are difficult, the best course is to return to basic values and fundamental 
beliefs. As attorneys, we know our core principle is the “rule of law,” where no man or 
woman — no matter how high his or her position — is above the law. This concept is 
the foundation of our government with its framework of divided power among three 
co-equal branches. We must embrace our historic bedrock legal principles: separation of 
powers, due process and equal access to justice for all. Any lawyer who cannot subscribe 
to these core principals violates his or her oath of office as an attorney. Those lawyers 
should consider leaving the profession.

We lawyers should be proud of our noble profession. And we need to express pride 
in all the good our profession does. No other profession so freely donates such large 
amounts of its talent and treasure for the public good as the legal profession. 

Some of the greatest leaders in world history were lawyers. Abraham Lincoln, who 
ended slavery and preserved the union, was a trial lawyer in rural Illinois. Mohandas 
Gandhi (also known as Mahatma Gandi), who led the non-violent revolution that freed 
India from the yoke of colonialism and created the world’s largest democracy, was a 
lawyer. So was Nelson Mandela, whose movement not only ended apartheid in South 
Africa, but who became the president of his country, uniting it without vengeance or 
violence through his “Peace and Reconciliation Commission.”

Most of us are not giants like Lincoln, Gandhi or Mandela. We are just ordinary 
people living ordinary lives. So what can we do? The simple truth is that ordinary peo-
ple working together for a common cause can accomplish extraordinary things. As the 
MBA’s immediate past President Jeff Catalano often reminds us of his favorite saying, 
“When we dream alone it is only a dream, but when many dream together it is the begin-
ning of a new reality.”

We cannot be mere spectators, for democracy is not a spectator sport. As the first 
woman to be elected to both the U.S. House of Representatives and the U.S. Senate, Mar-
garet Chase Smith of Maine said, “Our freedoms today are not so much in danger because 
people are consciously trying to take them away from us as they are in danger because we 
forget to use them. Freedom unexercised may be freedom forfeited. The preservation of 
freedom is in the hands of the people themselves — not of the government.”

Our rights are not self-executing. We must exercise our freedoms or they will wither 
and die. The inescapable conclusion is that we attorneys must also be citizens involved in 
our democracy. As Gandhi said, “You must be the change you wish to see in the world.”

Today, the MBA is at the forefront of protecting our freedoms. The MBA is leading 
the bar and society on the vital and important issues of the day, such as making sure that 
our judiciary and our system of justice remain independent and adequately funded, and 
that immigration enforcement is conducted in accordance with our constitution and our 
values. We must work to reform the criminal justice system in our commonwealth so that 
the punishments appropriately fit the crimes committed, so offenders may have a real 
chance for rehabilitation and so our communities are made safer in the process. I ask you 
not to stand on the sidelines, but rather join with the MBA in its efforts to improve our 
system of justice, our noble profession and our society as a whole. If you do, I promise 
you will make a difference in our world. You will feel better about our challenging times 
and, maybe, about yourself.  ■

United we stand as lawyers
         PRESIDENT'S VIEW

Christopher P. Sullivan

Snapshots from around the MBA

Friends of the 
Homeless care 
packages 
This November, the 
Massachusetts Bar 
Association teamed 
up with Friends of the 
Homeless in Springfield 
to help provide warmth 
to those in need.
MBA volunteers put 
together care packages, 
which included gloves, 
hats and socks, to 
help individuals stay 
warm this winter. The 
gifts were given out at 
Thanksgiving. ■

BAR SEEN
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February
Wednesday, February 28
Mediation & Arbitration Essentials: Part I  
Noon-1:30 p.m.
MBA, 20 West St., Boston

March
Tuesday, March 6
The New Audio-Visual Deposition Rule  
Good News or Bad News?
4-7 p.m.
MBA, 20 West St., Boston

Wednesday, March 7
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, March 15
Practicing with Professionalism
8:30 a.m.-5 p.m.
College of The Holy Cross, 1 College St., 
Worcester
Holiday Inn, 700 Myles Standish Blvd., 
Taunton

Friday, March 16
2018 Health Law Symposium
8:30 a.m.-3:30 p.m.
MBA, 20 West St., Boston

Thursday, March 22
MBA House of Delegates Meeting
4-6 p.m.
MBA, 20 West St., Boston

April
Wednesday, April 4
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, April 12
Second Annual Juvenile & Child Welfare 
Conference
10 a.m.-5 p.m.
UTEC Center, 35 Warren St., Lowell

Tuesday, April 24
MBA Annual Dinner
5:30-9 p.m.
Westin Boston Waterfront, 425 Summer 
St., Boston

REAL-TIME WEBCAST 
AVAILABLE FOR 

PURCHASE THROUGH 
MBA ON DEMAND AT

MASSBAR.ORG/
ONDEMAND

CALENDAR OF 
EVENTS

FOR MORE INFORMATION, VISIT MASSBAR.ORG/EVENTS/CALENDAR

Success is making
it to the game on time...and 
getting paid while you're there.

PAYMENT
RECEIVED
Client: Joe Smith
Amount: $1,152.00

Have the best of both worlds
LawPay was developed to simplify the way attorneys 

get paid, allowing you to run a more efficient 
practice and spend more time doing what you love. 

Our proven solution adheres to ABA rules for 
professional conduct and IOLTA guidelines. Because 

of this, LawPay is recommended by 47 of the 50 
state bars and trusted by more than 50,000 lawyers.

lawpay.com/massbar   |   866-282-3759

Jefferson & Hart
1234 Main St.
Atlanta, GA 30301
Phone: 512-123-1234
Email: payments@jhlaw.com
Web: www.jhlaw.com

Invoice Payment
Payment Detail

Amount to Pay*

123-A

$1,152.00

Invoice Number 

004

Matter Number

Cardholder Information

Joe Smith

Name

January 2018

Cardholder Information

Pay AttorneyPay Attorney

Snapshots from around the MBA

Members 
volunteer at 
Christmas 
in the City
On Dec. 18, 
Massachusetts 
Bar Association 
volunteers helped 
distribute toys at 
Christmas in the 
City. For the second 
year in a row, 
MBA volunteers 
greeted families, 
helped parents 
select toys for 
their children and 
moved merchandise 
to designated 
locations. The MBA 
is proud to partner 
with Christmas 
in the City, which 
brings holiday 
magic to thousands 
of Boston-area kids 
and their families. ■

BAR SEEN
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Gergen to keynote MBA Annual Dinner on April 24
The Massachusetts Bar Association is pleased to announce that David Ger-

gen, senior political analyst for CNN, will deliver the keynote address at the 
Annual Dinner on Tuesday, April 24, at the Westin Boston Waterfront.

“Mr. Gergen brings a keen perspective of the stories and leaders that are 
shaping our world today, including our government and system of justice,” 
said MBA President Christopher P. Sullivan. “It is truly an honor to have such 
a respected analyst, journalist, Harvard professor and former White House 
advisor speak at our Annual Dinner, which is always the highlight of our as-
sociation year.”

In addition to his work with CNN, Gergen is a professor of public service 
and co-director of the Center for Public Leadership at the Harvard Kennedy 
School, positions he has held for over a decade. He works actively with a ris-
ing generation of new leaders. In the past, he has served as a White House 
adviser to four U.S. presidents of both parties: Nixon, Ford, Reagan and Clin-
ton. He wrote about those experiences in his New York Times best seller, 
Eyewitness to Power: The Essence of Leadership, Nixon to Clinton (Simon & 
Schuster, 2001).

Gergen began his career in journalism in the 1980s. Starting with The Mac-
Neil-Lehrer NewsHour in 1984, he has been a regular commentator on public 
affairs for some 30 years. Twice he has been a member of election coverage 
teams that won Peabody awards, and he has contributed to two Emmy award-
winning political analysis teams. In the late 1980s, he was chief editor of U.S. 
News & World Report, working with publisher Mort Zuckerman to achieve 
record gains in circulation and advertising.

Over the years, he has been active on many non-profit boards, having 
served on the boards of both Yale and Duke Universities. Among his current 
boards are Teach for America, The Mission Continues, The Trilateral Com-
mission and Elon University’s School of Law.

Gergen’s work as co-director of the Center for Public Leadership at the 
Kennedy School has enabled him to work closely with a rising generation of 
younger leaders, especially social entrepreneurs, military veterans and Young 
Global Leaders chosen by the World Economic Forum. Through the generos-
ity of outside donors, the Center helps to provide scholarships to more than 
100 students a year, preparing them to serve as leaders for the common good. 
The center also promotes scholarship at the frontiers of leadership studies.

A native of North Carolina, Gergen is a member of the D.C. Bar, a veteran 
of the U.S. Navy, a member of the Council on Foreign Relations and a mem-
ber of the U.S. executive committee for the Trilateral Commission. He is an 

honors graduate of Yale and the Harvard Law School. He has been awarded 
27 honorary degrees.

Consider attending this annual event as a sponsor. Sponsorship opportuni-
ties include:

Champions of Justice ($10,000) 
Up to two tables for 10, full page ad in dinner program, firm name/logo 

projected at the dinner, sponsorship level recognition in Lawyers Journal and 
displayed on MBA website, additional prominent recognition at the dinner.

Platinum Sponsor ($5,000) 
Table for 10, full page ad in dinner program, firm name/logo projected at 

the dinner, sponsorship level recognition in Lawyers Journal and displayed on 
MBA website.

Gold Sponsor ($3,500) 
Table for 10, 1/2 page ad in dinner program, firm name/logo projected at 

the dinner, sponsorship level recognition in Lawyers Journal and displayed on 
MBA website.

Silver Sponsor ($2,500) 
Table for 10, 1/4 page ad in dinner program, firm name/logo projected at 

the dinner. ■
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UPCOMING CLE, SEMINARS AND MBA ON DEMAND PROGRAMMING

Hon. Bonnie H. MacLeod (ret.)

UPCOMING MBA CLE
WEDNESDAY, FEB. 28
Mediation and Arbitration Essentials:  
Part I 
Noon–1:30 p.m., 20 West St., Boston
Faculty: Samuel A. Segal, Esq., program chair; Eric P. Finamore, 
Esq.; Conna A. Weiner, Esq.; Michael Zeytoonian, Esq.

TUESDAY, MARCH 6
The New Audio-Visual Deposition Rule — 
Good News or Bad News?  
4–7 p.m., 20 West St., Boston
Faculty: Marc A. Diller, Esq., co-moderator; Rosemary A. Ma-
cero, Esq., co-moderator; Hon. Douglas H. Wilkins; Richard L. 
Campbell, Esq.; Ian A. McWilliams; Steven H. Schafer, Esq.

TUESDAY, MARCH 20
GPS Monitoring: Your Questions Answered
1–3 p.m., 20 West St., Boston  
Faculty: Nina L. Pomponio, Esq., program chair; Sarah Joss, Esq.

Mediation & Arbitration Essentials: Part II — 
Successful Mediations
5:30–7 p.m., 20 West St., Boston
Faculty: Samuel A. Segal, Esq., Program chair

WEDNESDAY, MARCH 21
Managing Dispute Risk in Business 
Agreements
5:30–7:30 p.m., 20 West St., Boston
Faculty: Maria T. Davis, Esq., program co-chair; Matthew 
J. Ginsburg, Esq., program co-chair; Conna A. Weiner, Esq., 
program co-chair; Jared Hubbard, Esq.; David A. Parke, Esq.; 
Melissa M. Thompson, Esq.

TUESDAY, MARCH 27
Panel Voir Dire Demonstration
4–7 p.m., University of Massachusetts School of Law, 
333 Faunce Corner Road, North Dartmouth
Faculty: Jack Eklund, Esq., program chair; Hon. Peter B. Krupp;
Charlotte E. Glinka, Esq.; Francis (Jay) Lynch III, Esq.

THURSDAY, MARCH 29
A Criminal Lawyer’s Guide to Practice in the 
Massachusetts District Courts
1–5 p.m., UTEC Center, 35 Warren St., Lowell
Faculty: Hon. Barbara S. Pearson, program chair; Hon. Mary F. 
McCabe; Alisha McNeil, Esq.; Robert W. Normandin, Esq.

MassBar.org/HLSymposium • (617) 338-0530

2018 HEALTH LAW SYMPOSIUM
Friday, March 16, 8:30 a.m.–3:30 p.m. 

MBA, 20 West St., Boston

MassBar.org/JCWConference • (617) 338-0530

SECOND ANNUAL JUVENILE & 
CHILD WELFARE CONFERENCE

Thursday, April 12, 10 a.m.–5 p.m.
UTEC Center, 35 Warren St., Lowell

UPCOMING MBA CONFERENCES

FIND THESE PROGRAMS AND MORE  
AT MASSBAR.ORG/ONDEMAND

•	 The	Impact	of	Recent	Marijuana	Laws	on	
Public	Law	(Jan.	24)

•	 Impactful	and	Imperative:	Tax	Reform	Law	
&	Divorce	(Jan.	23)

•	 Compliance	with	the	General	Data	
Protection	Regulation	(Jan.	17)

•	 Mental	Health	Issues	in	Criminal	Law	&	
Beyond	(Jan.	9)

•	 Hot	HIPAA	Topics:	Law	Firms	as	Business	
Associates	(Dec.	5)

•	 Simple	Steps	to	Networking	(Nov.	30)

•	 Practice	Launch	Pad	Series—Weeks	1–10

•	 Sports	Management—Lawyer	as	
Professional		
Agent	(Nov.	8)

•	 Preserving	Privileges	in	the	Business	
Setting	(Oct.	25)

•	 Maximizing	the	Value	of	Expert	Testimony	
(Sept.	26)

•	 Family	Law	Lawyer	for	the	Day	Training	
(Sept.	20)

•	 Estate	Planning	101	Series:	Trust	Basics	
(Sept.	19)

Check out these MBA On Demand 

programs you may have missed and 

view them anytime, anywhere ... FREE 

with your MBA membership.
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Registration is $50 and includes:

•	 Breakfast	and	lunch

•	 All	necessary	record	keeping	and	attendance	
reports	to	the	BBO	will	be	handled	by	the	MBA

•	 Sworn-in	in	2017?	You	receive	a	FREE	2017–18	
MBA	membership	when	you	register	for	a	PWP	
course.	You	must	attend	the	PWP	course	for	the	
membership	to	remain	valid.

Register at 
MassBar.org/MassBarProfessionalism

MassBar.org/Education • (617) 338-0530

DENOTES SEMINAR WITH REAL-TIME WEBCAST

CONFERENCE PRICING
MBA members ............................. $50
Non-members ........................... $100This event is FREE.

2018 COURSE DATES

March 15—Holiday Inn, Taunton

May 31—College of the Holy Cross 
Worcester

July 12—MBA, Boston

Sept. 27—UMass Lowell Inn and 
Conference Center, Lowell

Oct. 19 —Western New England 
University School of Law, Springfield
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MBA members celebrate the holidays
Massachusetts Bar Association members joined the MBA for its Seventh Annual Holiday Party: Casino Royale on Dec. 7, and a Western Mass. Holiday Reception on Dec. 13. ■
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FACTSTHE
CONNECT

LEARN MORE AT:

®
www.massbar.org/fastcase

INTERACTIVE
TIMELINE

INTERACTIVE
TIMELINE

INTERACTIVE
TIMELINE

SEE WHAT YOU’VE BEEN MISSING
WITH DATA VISUALIZATION TOOLS.

FREE TO MEMBERS OF THE
MASSACHUSETTS BAR ASSOCIATION!
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FEDERAL EMPLOYMENT LAW

PRINT SOLUTIONS

22 Willow Street, Unit 4, Chelsea, MA 02150
617.466.1944  |  adi-o�ce@adiprint.com

Stacks of legal documents
got your case bogged down?

Litigation Scanning
Document Recognition

Secure File Delivery
Closed-door Facility

Step into the future of 
e-Discovery

603-444-1023 

NEXRAD RADAR expertise

WEATHER

ADR

Dennis J. Calcagno, esq

We Could Have Settled It!

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would You
Rather

Gamble
or be

Certain!
North East 
Mediation  
 Arbitration

EXPERTS & RESOURCES

ENGINEER

Consulting Engineer 
Expert Witness 

 
Babar M. Khan 

Licensed Professional Engineer 
MA, NH, VT, ME 

M.S. (Structural Engineering) 
Over 40-Year Experience 

 
✓ Construction Disputes 
✓ Construction Defects 
✓ Product Defects/Liability 
✓ Accidents/Workplace/Auto 
✓ Slip, Trip & Fall 
✓ Code Compliance Analysis 
 

  603-647-4581 
newhampshire@ienga.net 

ADR

GLYNN MEDIATION
Experience • Common Sense

Resolution

 Attorney Glynn has been designated as a 
neutral for both non-binding mediation 

and arbitration; he has successfully 
managed those matters, either resolving/
settling cases in mediation or rendering 
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408

Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

EPR

2

Lost in a maze  
of numbers?

Our economists can help.

Don’t Get Lost in  
the Numbers…

EPR has been providing easy to understand, 
fact-driven economic analyses of damages 
in personal injury, wrongful death, medical 
malpractice, commercial, marital, and  

employment cases since 1983.

802.878.0346 | 800.765.1377 
info@epreconomics.com 
www.epreconomics.com

400 Cornerstone Dr., Ste. 310 | P.O. Box 1660 
Williston, VT 05495-1660

2x4_EPR_Maze_Ad.indd   1 8/8/16   1:56 PM

AviAtion LAw
ANTHONY 
TARRICONE, 
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

AVIATION LAW

ADR

Bette J. Roth, Esq.

• Mediator

• Arbitrator

• Facilitator

• Fact Finder

•  20+ years experience

•  New England ADR Superlawyer

• Former Trial Lawyer

“Every case can be 
settled with hard work 

and an open mind.”

Bette.roth@gmail.com

(617) 795-2425

www.RothADR.com

TITLE INSURANCE S URETY BONDS 

A.A.DORITY

SURETY
BONDS

Since 1899

Office: 617-523-2935
Fax: 617-523-1707

www.aadority.com

A.A. DORITY
COMPANY, INC.

262 Washington St. • Suite 99
Boston, MA 02108

AAD 2"x4" color ad L1:Layout 1  3/19/10  2:19    AUCTIONEERS

ARE YOUR CliEnts 
REAdY tO sEll?

Partner with the Experts

800-521-0111
www.JJManning.com

Sell in 6 Weeks
No Contingencies

 MA Co Lic# 3184
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LITIGATION ATTORNEY

Berman & Simmons, P.A., a top-ranked personal injury and medical 
malpractice law firm in Lewiston, Portland and Bangor, Maine is 
seeking two attorneys to work in their Lewiston office. Both posi-
tions will work closely with partners, associates, and their teams.   
 
We are seeking experienced attorneys with 3-5 years’ experience 
with a record of effective representation and demonstrated excel-
lence in research, writing, and litigation. One position will support a 
successful medical malpractice group and the other will support 
lead trial counsel in our personal injury practice. Applicants should 
have a strong academic background, exceptional research and 
writing skills, and enjoy working with people in a fast-paced and 
challenging environment. 
 
We offer a competitive salary and benefits package. Please submit 
a cover letter, resume, writing sample, and law school transcript to:  
 

Craig A. Bramley, Esq. 
Berman & Simmons, P.A. 

P.O. Box 961, Lewiston, ME 04243 
careers@bermansimmons.com 

All inquiries will be held in confidence. 

LITIGATION ATTORNEY  
RESEARCH ATTORNEY 

 

          SCHOOL OF THOUGHT

How (and why) to ace your cover letter
BY DOUG SAPHIRE AND  
HEATHER HAYES

Employers want to hire bright, in-
teresting people who can communicate 
well. The cover letter is often a law stu-
dent’s first written communication with a 
potential employer. It is always the first 
writing sample they see. And lawyers are 
supposed to be great writers, right? So it 
has to be great.

Think of it this way ... your résumé 
and cover letter are basic marketing tools, 
and their combined purpose is to interest 
the employer in inviting you to interview. 
Consider your cover letter an opportunity 
to explain to a particular employer why 
you should be invited for an interview. 
Cover letters also allow you to provide 
descriptive information about particu-
larly relevant experiences that might not 
appear in your résumé for space-saving 
reasons. 

The structure basics
Your introductory paragraph should 

indicate what you are applying for and 
why you are genuinely interested in the 
employer and/or position. You need to be 
able to explain, in one to two sentences, 
why you want this job, not just any job. 
It is important for employers to feel that 
you have an understanding of who they 
are and what they do; you must demon-
strate enthusiasm for an opportunity to 
work there. What about this employer or 
position caused you to decide to apply? 
Try to avoid providing generic reasons 
for your interest. If what you write can 
apply to a large number of potential em-
ployers, you need to make it more spe-
cific to the employer. 

Your body paragraph(s) should focus 
on discussing what you’ve done that’s 
interesting or relevant, and would make 
you a great hire. Each body paragraph 
should start with a topic sentence, which 
serves to make the argument or claim 
about your strengths as a candidate that 
you will support in the rest of the para-
graph. Include a few targeted and rel-
evant stories/examples in each paragraph 
as support. It is extremely important to 

avoid simply making conclusory state-
ments. Employers are looking for you to 
relate what you have done to the devel-
opment of the skills and strengths you 
possess. For public sector cover letters, 
you should also try to demonstrate com-
mitment to the employer’s mission where 
at all possible. 

Whether you have years of experi-
ence or went straight to law school af-
ter college, you have already developed 
skills that will help you be a great law-
yer. A good cover letter requires you to 
think carefully about your strengths as 
a candidate and find ways to effectively 
communicate those strengths to the em-
ployer. These are some examples to help 
you start thinking about your strengths 
and how you might tell your story: 
• Worked hard to meet a challenge (driv-

en, dedicated)
• Led a group project or initiative to a 

successful result (team player, leader, 
responsible)

• Brought people with diverse opinions 
together and helped them agree on a 
plan (collaborator, consensus builder, 
people person)

• Wrote and analyzed in prior settings, 
such as a school newspaper (excel in 
written communications)

• Became comfortable making presenta-
tions to groups (excel in oral commu-
nication) 

• Researched and analyzed an issue that 
mattered to you and then took some ac-
tion as a consequence (applied critical 
thinking, analysis and research skills)

The closing paragraph should be rela-

tively short and simple. You want to re-
iterate your interest in the position and, 
if space permits, summarize the reasons 
you are a strong candidate. You can also 
indicate that you would appreciate the 
opportunity to speak with them further 
about position. If you are applying to a 
position out of town and will be in that 
city in the near future, you should cer-
tainly indicate that in your closing para-
graph as well. Finally, be sure to thank 
them for their time and consideration.

The technique tips
There is no surer way to lose the in-

terest of a potential employer than by 
writing a canned “one size fits all” cover 
letter. Research the firm or organization. 
Think about what they seek in a candi-
date. Then take the time to articulate why 
you are applying for this particular posi-
tion. Emphasize your transferable skills 
and experiences, rather than simply 
dwelling on what the firm or organiza-
tion can offer you. This time investment 
will pay off; a dozen well-written and 
thoughtfully targeted letters will do you 
more good in your search than hundreds 
of form letters mailed out in a blitz.

This may seem simple, but it is im-
portant to address the letter to a specific 
individual if at all possible. Follow any 
instructions provided in the online post-
ing, as most will include the name of an 
attorney, recruiter or other contact. If that 
information is not provided, you should 
check the employer’s website or call the 
office directly and ask if someone can 
provide you the name of the appropri-
ate contact for the position. For large 
law firms, you can consult the NALP 
Directory (www.nalpdirectory.org), and 
for nonprofits, you can try to find an em-
ployer profile on PSJD.org. You gener-
ally want to avoid addressing your letter 
generically, such as “To Whom It May 
Concern,” “Hiring Partner” or “Recruit-
ment Coordinator,” unless the employer 
specifically requests that or you have ex-
hausted every method of trying to obtain 
the information.

As with all other aspects of your ap-

plication materials, you must carefully 
proofread the address section of your 
cover letter. Letters are tossed when the 
name is wrong or misspelled, or when 
they contain other errors (wrong firm, 
title, gender, etc.). This is the first rule 
of a good cover letter: make no typos or 
grammatical errors!

It is also critical to personalize the 
text. You should have a clear idea of 
why you are sending your résumé to 
this place and express it. Mass form let-
ters sent in a legal job search can give 
the impression of laziness and/or lack 
of focus or sophistication. Remember 
to include reasons why the employer 
should choose you, and not just reasons 
why you have chosen the employer, 
though that is also important.

What are some other things that 
help your writing technically? A good 
writer will review his or her draft and 
ensure that the letter is written in an ac-
tive voice, avoids legalese and makes 
good transitions throughout. Do too 
many sentences start with “I”? Is your 
sentence structure varied enough? 
Don’t be afraid to use some simple 
sentences!

The last step in editing and revis-
ing your letter is to check that you are 
using the appropriate tone. There is a 
fine line between professional self-
confidence and arrogance. If you are at 
all uncertain how the tone of your let-
ter will be received, have your Career 
Services office take a look at your text 
before you send the letter.

To sum it up, there is no surer way 
to lose the interest of a potential em-
ployer than by writing a canned “one 
size fits all” cover letter. Research the 
firm or organization. Think about what 
they seek in a candidate. Then take the 
time to articulate why you are applying 
for this particular position. This time 
investment will pay off!

Doug Saphire is associate director of the Office 

of Career Services at Boston College Law School, 

and Heather Hayes is assistant dean for career 

services at Boston College Law School.
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litigation departments once they com-
pleted their third year of law school. 

“I was one of 15 lawyers that started 
[at a firm] on the same day back in 1990, 
and the first year I was there was essen-
tially all education, teaching us how to 
walk and talk like litigators and getting 
into trials,” he said. “But there’s been a 
sea change. Summer programs are few 
and far between now. Many law firms 
now rely on lateral hiring of experienced 
lawyers as opposed to taking a new law-
yer in and engaging in the burden and the 
expense of an apprenticeship program.”

Immediate Past MBA President Jef-
frey Catalano, a partner at Todd & Weld 
LLP, gained his early courtroom expe-
rience working as an insurance defense 
attorney at a time when insurance com-
panies would pay for young attorneys to 
second-seat trials, a practice they dis-
continued in the late 1990s.

But the decline in programs is not all 
that has changed. Marsha Kazarosian, 
partner at Kazarosian Costello LLP and 
a former MBA president, noted that the 
rise in dispute resolution has caused a 
decline in the overall number of cases 
that go to trial, particularly in the case 
of civil suits. In fact, only about 1.5 per-
cent of all civil cases in Massachusetts 
make it to trial.

Citing the decreased number of cases 
on its docket, the Massachusetts Supe-
rior Court recently issued a policy state-
ment encouraging attorneys to “take af-
firmative steps to promote the participa-
tion of less senior lawyers in courtroom 
proceedings.” (See Sidebar.)

Of course, this problem is hardly 
unique to Massachusetts. With a similar 
decline in the number of cases going to 
trial nationally, the American Bar As-
sociation considered a proposal to get 
more junior lawyers into the courtroom 
at its annual meeting in August. 

“You can’t blame the attorneys for 
the lack of experience. It’s just the way 
things have evolved. But I do bemoan 
the fact that there aren’t as many well-
experienced, learned trial lawyers as 
there used to be,” Kazarosian said. “But 
I think today, just like in any other day, 
if you want to be a good trial attorney 
you can be one. It’s a little more difficult 
nowadays, but there are ways to learn if 
it’s something you really want to do.”

Pro bono and more
One such way is for newer lawyers 

to take on any pro bono work they can 
find, a suggestion offered by nearly ev-
ery person interviewed here, as well as 
going to court on their own to observe 
and learn from other attorneys. 

Kazarosian, Catalano and Elizabeth 
Dillon, an associate at Cetrulo LLP and 
a member of the MBA’s Young Law-
yers Division board, each recommended 
CLE classes, including those offered 

through the MBA, though Kazarosian 
added that “there’s nothing like being 
on your feet in the courtroom. I don’t 
think there’s any experience that’s go-
ing to substitute for that.”

Dillon strongly recommended partic-
ipating in a Lawyer for a Day program.

“That’s really great because you’re 
just going in for one day — in hous-
ing court, family court [or] consumer 
credit kind of cases in the district court 
— and you’re just representing people 
for that limited basis,” she said. 

Dillon and Nicole Paquin, an asso-
ciate at Boyle | Shaughnessy Law and a 
member of the MBA’s Young Lawyers 
Division board, felt that they were able 
to gain ample courtroom experience 
by starting out in smaller firms where 
fewer attorneys in the office meant 
more opportunities for everyone.

Dillon recommended that newer at-
torneys find small ways to be involved 
in cases that can lead to serving a big-

ger role. With a discovery dispute, for 
example, “if you make it a point to be 
in charge in the discovery responses 
and promulgating the discovery, and 
when you get your answers back, if 
you take it upon yourself to volunteer 
to go through all of the responses and 
figure out what’s still missing, and to 
do the 9C conference and to write a 
letter to the other side and try to re-
solve it, if it comes to the point that 
you have to file a motion to compel, 
you can easily say, ‘Can I write the 
motion to compel?’ If you’re the one 
that wrote the motion to compel, it is 
more likely they will let you be the one 
to argue the motion to compel,” Dillon 
explained.

She recommended that by starting 
small and figuring out how to get in-
volved in the case at some level, “you 
can really build a case for saying, ‘Hey, 
at least let me come with you [to court].’ 
… Even if you’re not the one that gets to 
argue it, at least you get to go along and 
watch. And if you do that a few times, 
people will be more comfortable letting 
you argue it.”

Mentors
Nearly all attorneys interviewed 

mentioned the importance of mentor-
ship in the careers of newer lawyers, 
particularly when it comes to gaining 
courtroom experience. 

Kenney knows firsthand the in-
fluence a good mentor can have on a 
younger lawyer, as he had “one of the 
finest mentors a guy could hope for” 
in Robert Muldoon, a partner at Sherin 
and Lodgen. 

“I’ve never forgotten how much his 
mentorship of me benefited my career, 
and I’ve always thought it’s important 
for those of us who are partners at law 
firms now to give back to newer law-
yers,” said Kenney, who, this summer, 
will serve as director of the Interna-
tional Association of Defense Counsel 
Trial Academy, which, for one-week, 
will provide training on the basics of 
trial practice. 

Paquin agreed that her career has 
benefited from strong mentorship. 

“[When I first started] I had some 
more senior attorneys who were good 
about bringing me along to trial … I 
think I’d been practicing just a few 
months when I second-chaired a med-
ical malpractice trial as a plaintiff’s 
attorney. It was a really great experi-
ence,” recalled Paquin, who said she 
still “often” finds she is the youngest 

attorney in the room for certain pro-
ceedings. 

Paquin added that it’s not neces-
sarily enough for experienced lawyers 
to simply put younger attorneys in the 
room; they have to trust them.

“There’s an issue when young at-
torneys go to certain types of hearings 
or pre-trial conferences if they don’t 
have full authority in the case to make 
decisions,” she said. “So I think in ad-
dition to this issue of needing young 
attorneys to go out and get trial experi-
ence, I think there also has to be some 
trust that the associates can make 
decisions. Because without decision-
making power, having [younger attor-
neys] there can just hinder the whole 
process and frustrate people.”

Catalano believes being a men-
tor and bringing associates to court is 
beneficial not just for newer attorneys, 
but for more experienced ones as well. 

“It’s helpful to have a second set of 
eyes, another brain on the case while 
you’re trying it, someone who can look 
at the jury, take notes, watch the judge, 
pick up on the nuances of trial that are 
so, so important,” Catalano said. 

He also framed the issue of newer 
lawyers struggling to get courtroom 
experience as one with potentially 
wide-ranging consequences. 

“The obvious [problem], of course, 
is that folks are not developing the 
kind of skills that they need to become 
really good advocates when they get 
into court … and then long-term, you 
want judges that have reasonable trial 
experience,” he said. “If you haven’t 
had the opportunity to try as many 
cases, it’s a factor in determining your 
qualifications for the bench.” 

Regardless of how newer lawyers get 
their experience, it is imperative they 
find opportunities to get in the court-
room, said Kenney, who believes that 
most of the skills necessary to become a 
great trial lawyer are “intangibles” like 
confidence, presence, and energy — in 
other words, things that can only truly 
be developed by becoming more famil-
iar with a courtroom setting. 

Catalano echoed this belief. 
“You’re going to feel like [the court-

room] is foreign territory until you’ve 
had enough trials that you feel like, ‘I 
know what I’m doing here,’” Catalano 
said. “I once had a partner who said that 
the day you walk into the courtroom and 
say to yourself, ‘This is my place, this 
is my home,’ is the day you’ve reached 
that level of confidence where you re-
ally can put on a great trial.”  ■

A NEW EXPERIENCE
Continued from cover

Christopher Kenney
MBA president-elect

“Many law firms now rely on lateral 
hiring of experienced lawyers as 
opposed to taking a new lawyer 
in and engaging in the burden and 
the expense of an apprenticeship 
program.”

Superior Court urges participation of ‘less senior lawyers’ 
On Friday, Dec. 1, 2017, the judges of the Superior Court voted to adopt the following 

policy statement regarding participation of newer lawyers in court proceedings.

SUPERIOR COURT POLICY STATEMENT
In our current Superior Court docket, fewer cases go to trial than in the past, thereby re-

ducing the opportunities for less experienced counsel to have an active role in a courtroom. 
This is especially true in our civil docket. Without the chance to speak in a courtroom — 
whether to argue a motion before a judge or to address a jury at trial — future generations 
of litigators will be less equipped to represent their clients effectively and to advance in 
their profession.

We acknowledge the guidance of the American Bar Association, which urges courts to 
implement plans that create opportunities for new lawyers to gain meaningful courtroom 
experience. American Bar Association, House of Delegates Resolution 116 (August 2017).

The Superior Court therefore encourages lawyers with cases filed in our civil docket 
to take affirmative steps to promote the participation of less senior lawyers in courtroom 
proceedings. Those affirmative steps could include, but are not limited to, encouraging 
participation of relatively inexperienced attorneys in initial scheduling conferences, status 
conferences, hearings on discovery and dispositive motions, and examination of witnesses 
at trial.
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BY MALEA RITZ

M ore than 1,000 members of the legal com-

munity gathered at the Massachusetts Bar 

Association’s 2017 Annual Dinner on May 

4, to celebrate a slate of honorees and hear the fas-

cinating insights into the U.S. Supreme Court from 

CNN senior analyst and best-selling author Jeffrey 

Toobin, who gave the keynote speech. 

At the beginning of the evening, MBA President 

Jeffrey N. Catalano addressed the sold-out crowd at 

the Westin Boston Waterfront by acknowledging the 

numerous civic engagement efforts that members of 

the MBA have assisted with over the past year, in-

cluding its Leadership Academy; programs like the 

Judicial Youth Corps, Tiered Community Mentoring 

and Mock Trial; and the MBA’s MassBar Beat pod-

cast, launched during his year.
“There are many fingerprints all over the great 

work we do. So many of you have put the interest 

of others before yourself. And I deeply appreciate 

that,” Catalano said. “One thing that I’ve learned is 

that Massachusetts lawyers, legislators and judges 

never stop proving what we’re capable of.”

Catalano segued into introducing the award re-

cipients, saying that “sometimes we worry about 

whether we are giving out too many awards at these 

ceremonies. Let me be very frank about this — I 

don’t think we spend enough time celebrating each 

other.”
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MBA participates in ‘This Is Your Court Day’
The Massachusetts Trial Court hosted “This Is Your Court Day” events in 

nine courthouses across the commonwealth on Nov. 8. The events provided 
residents in local communities with the opportunity to learn more about the 
court system; meet the judges, clerks, probation officers, court officers and 
other court employees who serve the community; and answer questions about 
the kinds of services local courts provide. All events were free and open to the 
public.

At the John Adams Courthouse in Boston, the event was geared towards 
Suffolk County senior citizens. Visitors to the courthouse listened to remarks 
from Supreme Judicial Court Chief Justice Ralph Gants and Trial Court Chief 
Justice Paula Carey. Alex Moschella, who has chaired the MBA’s Elder Law 
Advisory Committee, also spoke about elder law services offered through the 
Massachusetts Bar Association.

Seniors had the opportunity to tour the courthouse and visit informational 
tables on court-related topics such as guardianship and custody, jury service, 
elder abuse and tax liens.  ■

MBA member Alex Moschella speaks to senior citizens at “This Is Your Court Day” at the John Adams 
Courthouse in Boston.

Members Helping Members: My Bar Access Q&A

My Bar Access is an exclusive, 
online MBA community. Log in 
at www.massbar.org/access 
to virtually connect with fellow 
members and share practice 
information and tips through 
discussions, blogs and more.

I have another question. This one is a little time-
sensitive. Many thanks in advance for any feedback 
Brief facts: Party A and Party B were married out 

of state. They have one minor child who is less than two 
years old. About eight months ago, they moved to MA. The 
“irretrievable breakdown of the marriage” arguably occurred 
here in MA soon after they arrived. Party A would like to file for 
divorce. His main concern is that Party B is going to take the 
child out of MA.
My “million dollar question” is: what is the best way to get an 
order preventing Party B from taking the child out of MA?
More specifically ...
1. First, does MA have jurisdiction for the divorce? Neither 
party has resided in MA for at least one year. However, I think 
I could argue that MA does have jurisdiction because the 
breakdown of the marriage arguably occurred here in MA. I do 
believe that Party B is going to contest jurisdiction.
2. If MA does not have jurisdiction for the divorce, what are 
my best options? Keeping in mind that the primary concern 
for Party A is that Party B is going to take the child out of MA. 
Would a Complaint for Separate Support be best? Complaint 
for Custody? And then seek a temporary order that neither 
party can permanently remove the child pending further 
order of the court? MA has jurisdiction to make a custody 
determination because the child has been here more than six 
months (this is the child’s home state). But what is the best 
way to obtain not just a custody determination, but an order 
preventing relocating out of state?
3. Finally, does the removal statute apply? Right now they 
are married and there is no custody order from a court, so 
each spouse has equal custody and could take the child out 
of state. But assuming I do file for divorce (question 1) or file 
for separate support/custody (question 2), does the removal 
statute apply?
I think the answer to question three is a “no” (although I am 
hoping it is a “yes!”). According to my research, the removal 
law applies only if the child was born in MA or has lived here 
for five years. Here the child was born out of state and has not 
lived here for the last five years (child is not yet two years old). 
Any suggestions? The primary concern right now is to prevent 
Party B from taking the child out of MA. 
Many thanks as always.

Mark Scialdone, Law Offices of Mark R. Scialdone, Boston

My initial “answer” to your question would be 
to file a complaint for divorce on the grounds of 

irretrievable breakdown and a motion for temporary orders 
seeking the restriction on removal. If they moved here together 
and have separated since, it will be difficult to argue that 
the irretrievable breakdown of the marriage did not occur in 
Massachusetts, so jurisdiction should be available. (If the court 
were to suggest otherwise at a hearing on a Motion to Dismiss, 
you could file a Complaint for Custody.)
As to the question of whether the removal statute applies: I think 
your assessment of the law is correct — it does not — but my 
experience is that most Probate & Family Court judges would 
apply it, at least if you get in before a move.
I hope this helps. (Where do I collect my million dollars?)

Best,
Stephanie Goldenhersh, 

Harvard Legal Aid Bureau, Cambridge

The SJC just issued a case on removal that lays out 
a nice discussion of Massachusetts removal law and 

how to analyze removal when there is no pre-existing custody 
order and also discusses whether sec. 30 applies in various 
situations (unmarried parents, less than five years resident of 
MA, etc.). Well worth reading. There’s also a concurring opinion 
that’s interesting.
Very basically, the standard the court must apply depends 
on whether there is a primary custodial parent Yannas “real 
advantage”) or a shared physical custody situation (Mason 
“best interests of child”). Where there are no court orders 
OR where there is a court order but the true, actual parenting 
schedule is different, the court must do a “functional analysis” 
of the actual facts around the existing parenting plan and 
determine whether or not it approximates sole physical or 
shared physical custody. Once that determination is made, the 
court must apply the appropriate standard. In all cases, the 
best interests of the child is paramount.
The case is Miller v. Miller, SJC 12298 (Jan. 12, 2018)
“We hold that the judge must first perform a functional 
analysis, which may require a factual inquiry, regarding the 
parties’ respective parenting responsibilities to determine 
whether it more closely approximates sole or shared custody, 
and then apply the corresponding standard.
We also take this opportunity to emphasize that the best 
interests of the child is always the paramount consideration in 
any question involving removal.

Patricia Levesh, 
Family Law Unit, Greater Boston Legal Services, Boston
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NOTABLE & QUOTABLE

Quoted in the media? Let us know. Email JScally@MassBar.org.
”

OPIOID EPIDEMIC 
“Should opioids be banned in court over fears 

of exposure?” Associated Press, various news 

outlets, including Worcester Telegram (Dec. 3). 

MBA Chief Legal Counsel Martin W. Healy was 

quoted in an article about a Trial Court proposal 

to ban opioids from courtrooms.

“

”
SEXUAL HARASSMENT

Weinstein scandal seen as impacting law firm 

culture,” Massachusetts Lawyers Weekly (Dec. 

11). MBA President Christopher P. Sullivan, 

MBA Vice President Denise I. Murphy and 

MBA member Carol A. Starkey were quoted 

in an article on how law firms will respond to 

sexual harassment.

DISPUITE RESOLUTION
“Recognizing now more than ever a growing need 

for dispute resolution,” Massachusetts Lawyers 

Weekly (Dec. 4). Following up on the MBA’s 

Conflict Resolution Week events, DR Section 

Council member Michael A. Zeytoonian wrote an 

op-ed for Massachusetts Lawyers Weekly about 

the growing trend toward using dispute resolution 

processes to resolve conflicts. 

WIRETAP LAW 
“Mass. Legislature refuses calls to update 

wiretap law,” Boston Globe (Dec. 29/Jan. 2). 

MBA Chief Legal Counsel and Chief Operating 

Officer Martin W. Healy was quoted in an 

article about a failed proposal to expand the 

state’s wiretapping law that would have given 

prosecutors broader power to conduct wiretaps.

OBJECTIONABLE SPEECH
“Billerica neighbor’s word may be offensive, but 

lawsuit would be ‘challenge,’” Lowell Sun (Jan. 15). 

MBA Past President Marsha Kazarosian was quoted 

in an article about a dispute between a pizzeria in 

Billerica and a neighbor, who painted a word on his 

barn that many have found objectionable.

DEFAMATION
“Hospital can’t shield communications over 

credentialing,” Massachusetts Lawyers Weekly 

(Jan. 15). MBA members David C. Harlow and 

Laura R. Studen were quoted about a U.S. District 

Court judge’s decision, which found that a 

surgeon was entitled to discovery of an allegedly 

defamatory communication between her former 

employer and another hospital. Neither were 

involved in the case.

“
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MBA gives back during annual night at WBZ

Massachusetts Bar Association volunteers offered free legal advice to 210 Massa-
chusetts residents through Ask A Lawyer on Wednesday, Nov. 29, at the WBZ studios. 
Ask A Lawyer is a call-in program presented annually by the MBA, WBZ Call For 
Action, WBZ NewsRadio 1030 and WBZ-TV. Like the MBA’s own monthly Dial-A-
Lawyer program, it provides a unique opportunity for Massachusetts residents to speak 
to a qualified lawyer anonymously at no charge.

Seven volunteer lawyers took phone calls on the Ask A Lawyer hotline from 7 to 9 
p.m., answering questions on a range topics. Staff from the MBA and WBZ Call For 
Action also helped facilitate calls.

“Many people cannot afford a lawyer or don’t know where to turn, and the Mas-
sachusetts Bar Association and our partners at WBZ NewsRadio, WBZ-TV and WBZ 
Call for Action are committed to closing this justice gap through the Ask A Lawyer 
program,” said MBA President Christopher P. Sullivan. “With just one phone call, our 
volunteers provide a much-needed helping hand to those who are facing critical legal 
issues at home or in the workplace.”

Thank you to the following MBA members who volunteered and answered calls 
during the Ask A Lawyer event: Jeffrey Barmach, Michael E. Katin (Scheier Katin & 
Epstein PC), Ian C. Keefe (Adler, Cohen, Harvey, Wakeman & Guekguezian LLP), 
Soraya Sadeghi (Law Office of Soraya Sadeghi), MBA Young Lawyers Division Chair 

Samuel A. Segal (Law Offices of Samuel A. Segal), Stephen A. Smith and Paul F. Zerola 
(Zerola & Associates PC).

The MBA and WBZ Call for Action revived the Ask A Lawyer program in 2012. It 
had been a regular program from 1978 until 2005. WBZ Call For Action, in existence 
for 46 years, is a non-profit telephone information, referral and action service dedicated 
to resolving people’s problems. A free service, it is a member of the national organiza-
tion, Call For Action Inc.

MBA president guests on “NightSide”
During the Ask A Lawyer program, Sullivan appeared as a guest on WBZ News Ra-

dio 1030’s “NightSide with Dan Rea,” from 8 to 9 p.m. The MBA president spoke with 
Rea about his own background and the types of programs the MBA provides to lawyers 
as well as the public. Sullivan also answered callers’ legal questions, and touted the Ask 
A Lawyer program and the Massachusetts Bar Association’s Lawyer Referral Service. 

In addition to his radio appearance on NightSide, Sullivan was featured in a promo-
tion for Ask A Lawyer on WBZ-TV earlier in the week.  ■

Interested in volunteering for the MBA’s monthly Dial-A-Lawyer program? Email LRS@massbar.org.

YLD Chair Sam Segal answers calls 
during Ask A Lawyer.

MBA President Christopher P. Sullivan with WBZ Call for Action’s 
Carolyn Koehler (left) and Rosalie Snyder (right).

MBA President Christopher P. Sullivan appeared as a guest on NightSide with 
Dan Rea.
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SPONSOR

For more information, visit www.MassBar.org/AD18 or call (617) 338-0543.

2018 ANNUAL DINNER
Tuesday, April 24 

 Reception: 5:30 p.m. • Dinner: 7 p.m.
The Westin Boston Waterfront 

425 Summer St., Boston

Keynote Speaker

DAVID GERGEN
Senior Political Analyst, CNN

Presentation of

LEGISLATOR OF THE YEAR
PRESIDENT’S AWARD

2018 ACCESS TO JUSTICE AWARDS
OLIVER WENDELL HOLMES JR. SCHOLARSHIP

SPONSORSHIP OPPORTUNITIES

CHAMPIONS OF JUSTICE — $10,000
• Up to two tables for 10
• Full page advertisement in dinner program
• Sponsorship level recognition in Lawyers Journal
• Logo/firm name projected at dinner and on MBA website
• Additional prominent recognition at the dinner

PLATINUM SPONSOR — $5,000 

• Table for 10
• Full page advertisement in dinner program
• Sponsorship level recognition in Lawyers Journal   
• Logo/firm name projected at dinner and on MBA website

GOLD SPONSOR — $3,500 

• Table for 10
• ½ page advertisement in dinner program 
• Sponsorship level recognition in Lawyers Journal   
• Logo/firm name projected at dinner and on MBA website

SILVER SPONSOR — $2,500 
• Table for 10
• ¼ page advertisement in dinner program 
• Logo/firm name projected at dinner

TABLES AND INDIVIDUAL TICKETS
PATRON (table for 10) — $1,500        Individual tickets — $150
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Apply for the MBA's 
$10,000 Oliver Wendell 
Holmes Jr. Scholarship

Tiered Community 
Mentoring Program 
expands to Worcester

The Massachusetts Bar Association 
is currently accepting applications for 
its Oliver Wendell Holmes Jr. Scholar-
ship — a $10,000 scholarship that will 
be awarded this April to a third-year law 
student attending a Massachusetts law 
school who is committed to providing 
legal assistance to underrepresented in-
dividuals/communities upon graduating. 
Awardees will be given leadership oppor-
tunities in the MBA.

Candidates applying for this scholar-
ship must meet the qualities that the MBA 
values and finds essential in those who 
will become practicing attorneys. In par-
ticular, applicants must (1) demonstrate a 
strong and specific commitment to serve 
the public interest, (2) have a proven re-

cord of hard work and academic accom-
plishment, and (3) have demonstrated in-
tegrity and honesty.

Applicants must submit a completed 
online application, including three essay 
questions, along with a letter of recom-
mendation and resume to holmesscholar-
ship@massbar.org, no later than Febru-
ary 28, 2018. The MBA may then require 
a transcript and may conduct an in-person 
interview of the final applicants to further 
assess that applicant’s experience, quali-
fications and interests. The scholarship 
will be awarded at the MBA’s Annual 
Dinner on April 24, 2018, at the Westin 
Boston Waterfront. 

Visit www.massbar.org/scholarship to 
apply today. ■

The Massachusetts Bar Association’s 
Tiered Community Mentoring (TCM) Pro-
gram officially expanded to Worcester with 
a kickoff event at the Worcester Regional 
Judicial Center on October 27.

Launched in Boston nine years ago, the 
MBA’s TCM Program gives high school, 
undergraduate and law school students ac-
cess to legal professionals, an understand-
ing of the legal profession and an awareness 
of the career opportunities available. The 
2017-18 academic year marks the first time 
the program has been offered in Worcester.

After opening remarks from Worces-
ter TCM chair Geoffrey E. Spofford, Hon. 
Angela M. Ordoñez, chief justice of the 
Probate and Family Court, spoke about the 
origin of the program and the mentorship 
cycle of paying it forward.

“You’re going to receive a lot of sup-
port here and mentoring. Someday in your 
future, you need to give it up to someone 
else,” said Chief Justice Ordoñez. “You 

need to be able to give back what you got.”
Keynote speakers at the event were 

Hon. Daniel M. Wrenn, associate justice, 
Massachusetts Superior Court; Worcester 
County District Attorney Joseph D. Early, 
Jr.; and Stephanie K. Fattman, register, 
Worcester County Probate and Family 
Court. Paying it forward was also a com-
mon theme in their remarks.

“Every day, as people mentor and in-
fluence you, remember, you need to pay it 
forward,” said Early. “You’re going to have 
that influence over other people whether 
you realize it or not.”

Following the presentations, partici-
pants broke into groups for a discussion and 
a public speaking exercise, and they chose 
their team names.

Participating schools in Worcester are 
Burncoat High School, Worcester State 
University, Quinsigamond Community 
College and Western New England Univer-
sity School of Law. ■

Participants in the new Worcester Tiered Community Mentoring Program conduct a discussion group

The Massachusetts Bar Foundation is the commonwealth’s premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through its 
grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help safeguard the 

values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

MASSACHUSETTS BAR FOUNDATION
Keeping  the  promise  of  ju st ice  s ince  1964

SAVE THE DATE 2018 ANNUAL MEETING
Wednesday, March 7, 2018

5:30-7:30 p.m.
Federal Reserve Plaza

600 Atlantic Ave., Boston

“I am more motivated 
than ever to continue 
exploring these issues 
and working with oth-
ers to find better solu-
tions, and I thank the Massachusetts Bar 
Foundation for this opportunity.”

Mario Paredes, 2016 LIFP Award Recipient 
 Kids in Need of Defense

Applications for both programs are available online at: www.MassBarFoundation.org

GRANT OPPORTUNITIES
IOLTA Grants Program

Massachusetts non-profits that provide civil legal services to the poor or im-
prove the administration of justice are eligible to apply for grants through our 
competitive grant application process. This year, approximately $2 million will be 
awarded through this program.

Deadline: Friday, March 9, 2018

Legal Intern Fellowship 
Program

By providing stipends to law students for 
summer internships at legal aid organizations, 
this program aims to help them gain the ex-
perience needed to pursue careers in public 
interest law.

Deadline: Friday, March 16, 2018

Tha n k You for  You r Suppor t
M A S S A C H U S E T T S  BA R  F O U N DAT I O N

The MBF extends its gratitude to each of our individual donors and 
law firm and corporate partners for contributing to our 2017 Annual 
Campaign. Thanks to your generosity, thousands of Massachusetts 

residents will receive access to justice and civil legal services.

Powers to receive MBF Great Friend 
of Justice Award

The Massachusetts Bar Foundation Trustees are proud 
to announce that attorney Lonnie A. Powers will receive 
this year’s Great Friend of Justice Award. The award will 
be presented at the foundation’s upcoming annual meet-
ing when MBF fellows, grantees and friends join together 
to learn about and celebrate all that the foundation has ac-
complished over the last year in its efforts to increase access 
to justice in our state.

The event will begin with a busi-
ness meeting and close with a cocktail 
reception. The MBF Society of Fellows 
will elect officers and trustees for 2018, and will also honor the 
newest MBF Life Fellows. In addition to the award presentation 
and keynote address by Lonnie Powers, attorney Anita P. Sharma, 
executive director of the Political Asylum/Immigration Represen-
tation (PAIR) Project, will deliver the grantee address.

Lonnie A. Powers, Esq.
Executive Director, Massachusetts 

Legal Assistance Corp.

Anita P. Sharma, Esq. 
Executive Director, PAIR
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Nominate an attorney for an MBA Outstanding Young 
Lawyer Award

Nominate a colleague for the Mas-
sachusetts Bar Association’s Out-
standing Young Lawyer Award, which 
is given to a young lawyer who has 
demonstrated outstanding character, 
leadership and legal achievement, and 
has contributed service to the commu-
nity.

The Young Lawyers Division will 
select one member of the Massachu-
setts Bar Association who has been in 
practice for fewer than 10 years and 
who has made a significant contribu-
tion to the legal profession by: 

• Providing outstanding legal 
services

• Enhancing the image of the le-
gal profession

• Serving the ideals embodied by 
the MBA

Visit www.massbar.org/OYL to 
make a nomination. ■

Nominations are due by 5 p.m. on Friday, 

March 9. The Outstanding Young Lawyer Award 

will be presented at the 2018 MBA Volunteer 

Recognition Dinner.
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Protecting Massachusetts Bar 

Association members with 

comprehensive coverage 

and customer-focused client 

service — all underwritten by 

the nation’s largest provider of 

malpractice insurance.

BOSTON (617) 338-0581

SPRINGFIELD (413) 788-7878

Insurance@MassBar.org

www.MassBarInsurance.com

Insurance for 
lawyers, by lawyers.

Tailor-made 
to suit your 

needs.
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Keeping an eye out for delinquencies can be difficult. Red Flag 

Alerts deliver the information you need in an actionable format.
 

Red Flag Alerts combine new tax lien filings with lis pendens and 

petition filings. They contain more detailed information than you get 

from other sources. Important things like owner-occupancy status, 

property and owner address, an automated value model for the 

property in question and more.
 

Essential, timely Red Flag Alerts  
delivered to you automatically.

Be the first to know 
about delinquencies.  
Take immediate action.

Red Flag Alerts  
PROVIDED BY THE WARREN GROUP

617-896-5392 datasolutions@thewarrengroup.com

More than 160,000 tax liens, lis pendens 
and petitions to foreclose have been  
filed in Massachusetts  
since 2010.
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The case for combining leadership development and 
transformational change
BY SUSAN LETTERMAN WHITE

Some large companies are fac-
ing a severe decline in their ability 
to create real value for shareholders. 
Indeed, according to a recent BCG 
article, “The Transformations That 
Work — and Why” (Nov. 7, 2017, 
by Hans-Paul Bürkner, Lars Fæste, 
Jim Hemerling, Yulia Lyusina, and 
Martin Reeves), this is a problem for 
about one-third of the companies in 
the United States. Only a small num-

ber of those companies in decline will recover within five 
years. This is absolutely no different for law firms.

A leader’s struggle to create real organizational value 
is inextricably intertwined with creating something that 
attracts enough customers — or in the case of law firms, 
clients — at a profitable price point. That’s why, today, 
businesses of all sizes and types are vulnerable to demise 
due to disruption if they do not transform their organiza-
tions now, regardless of whether they have an immediate 
concern with organizational value.

Technology and mergers are commonly used by law 
firms of all sizes, but now skewing toward the mid-size 
firms, to improve profitability through cost-cutting and 
improving efficiency. If a larger organization needs few-
er people, it will experience a significant increase in its 
profitability; however, if it isn’t also investing in ways to 
increase revenue through new sales of its products or ser-
vices, it will never increase its value.

There are two ways for any law firm to increase rev-
enue. It can acquire another firm with significant assets. 
In that case, the organization is essentially buying new 
sales (clients) at the right price to increase its revenue 
and profitability. Sometimes, the combination is called 
a merger when the two organizations are of comparable 
size or the optics require the appearance of equal strength 
in both organizations. The organization may also be pro-
ceeding from a more defensive strategy to reduce costs by 
reducing workplace redundant processes and roles, while 
maintaining the same level of work production.

The second way is for the organization to grow organ-
ically and increase sales, which drives up its revenue and 
profitability. The right acquisition or merger offers both 
and it’s up to the organization to transform whichever ele-
ments of its business model and operations are necessary 
to make that happen. When two organizations combine, 
they can immediately cut costs. It may take a few more 
resources (people, time, money, space and technology), 
but leaders can direct transformative work to nudge peo-
ple to work more collaboratively to solve operations chal-
lenges and improve their performance. In professional 
services, the transformation that takes a greater aggregate 
of resources is getting professionals to cross-sell the work 
of other professionals in the organization to their clients. 
This is the only way that the combined firm is now get-
ting more of the combined clients’ work than they ever 
could if they continued in a pre-combination configura-
tion. This is similar for a manufacturing or distribution 
organization, even if not as obvious. These changes are 
transformational, if done well.

Why the solution is to develop 
leadership at all levels

Transformation, for most every organization, is now 
mandatory to survve and thrive. The leaders in place 
must be able to balance short-term needs for profitability 
with long-term needs for true revenue growth. Transfor-
mations are designed to change strategies, business mod-
els, operations processes, structures that organize people 
and the organization’s culture. They are designed to be-
gin with a complex, multifaceted series of changes in at 
least one area. Success depends on leaders, who know 
how to do this and the development of leaders at all lev-
els, who will be able to support the overall organizational 
goals for transformation. 

Transformative change depends on committed em-
ployees, increasing profitability and retaining desired 
employees — especially after an acquisition or merger 
where a group of redundant employees are let go. There 
are a number of leadership skills involved. Development 
of some is easier than development of others. Good lead-
ers are not good enough and poor leaders have an adverse 

impact on those they attempt to lead and the organiza-
tion’s overall effectiveness and profitability. Let’s look 
at some published research data (from “The Extraordi-
nary Leader,” by John H. Zenger and Joseph R. Folk-
man) to see why.

Research shows that average leaders, those that fall 
within the range of 30th percentile to the 70th percentile, 
have little effect on employee commitment. It’s only those 
leaders that are in the highest third of effectiveness that 
create more positive results. A related study found that 
13 percent of employees of the worst leaders are highly 
committed, while 57 percent of employees of leaders in 
the 90th percentile of effectiveness were committed.

The goal of a transformation for a for-profit organiza-
tion is in its name. Research on a mortgage bank demon-
strated that poor leaders drove customers away and lost 
money. Good leaders made a reasonable profit; however 
extraordinary leaders nearly doubled the profit generated 
by the good leaders. Research from a communications 
company showed that leaders in the top 20 percent of ef-
fectiveness received substantially better ratings on cus-
tomer satisfaction, even those the leader does not have 
direct contact with employees. In a related study of cus-
tomer satisfaction within the retail industry, despite equal 
training for store employees, those stores with customer-
oriented managers outperformance those with operation-
ally-oriented managers. 

Losing valuable employees is demoralizing and can 
be extremely expensive. This can easily derail a trans-
formation effort. One calculation of turnover cost for the 
loss of a software engineer put the number at $200,000 
– $250,000 per departing employee. Research from an 
insurance company showed reducing employee turnover 
has a direct effect on customer satisfaction and profitabil-
ity and that poor leaders created a 19-percent turnover 
rate. A precursor to turnover is the intention to leave. Em-
ployees of the best leaders are significantly more commit-
ted to stay according to another research study of leaders 
in a variety of industries. 

How to design the solution
Successful transformative change is more likely for 

organizations that are developing leaders at all levels. 
Since we are conditioned to think linearly, one might 
jump to the conclusion that the first step must be to de-
velop the leaders before trying to implement the strat-
egy. This isn’t true. Not only can leadership develop-
ment be done as part of a comprehensive transformation 
strategy, it is more effective if part of the skill-develop-
ment process includes working through and addressing 
active, ongoing adaptive challenges of the person and 
organization. Adaptive challenges are the type that are 
found in transformations.

I was personally involved in three transformation ini-
tiatives: (1) a law firm that had a long history of being un-
able to implement a strategic plan for increasing revenue, 
(2) a non-profit organization that was trying to design and 
implement a strategy to grow its membership, and (3) a 

post-merger integration project at a large law firm aimed 
to reduce resistance at the chiefs, directors and managers 
leadership level. In each case, the people required to lead 
and/or implement aspects of the organization’s transfor-
mational change, lacked the interest in leading or the nec-
essary leadership skills. This created points of resistance, 
which in the case of the law firm was so strong that all 
implementation efforts had been stopped.

In each situation, there was no choice but to develop 
leadership skills in conjunction with the transformative 
changes required or the desired growth. Each organiza-
tion was successful despite common misconceptions that 
an organization must first develop its leadership bench 
strength before diving into transformative change. Suc-
cessful leadership development and moving the transfor-
mation forward was possible in each situation because 
the leadership development efforts resulted in reducing 
resistance through collaborative efforts to address a real 
problem the participants were facing.

These situations were not coincidental. Rather, it 
is common for an organization to recognize its need to 
grow or change and that part of the problem holding it 
back is a dearth of skilled leadership. These problems 
feed on each other. 

When leadership development is delivered to peer-
level groups within your organization, there are several 
key benefits. The first is that participants are able to 
support and learn from one another as they progress 
through similar individual change experiences. The 
second benefit of this cohort design is that peer coach-
ing becomes an available tool to learn and develop for 
use inside and outside the learning group. When the 
training is internal, the organization receives an addi-
tional benefit because the group is able to explore the 
organization’s pernicious problems through the differ-
ent perspectives that arise from different points of view 
on the organization and the different viewpoints that 
come with being unique individuals. 

Several months after the conclusion of one of these 
projects, which culminated in a retreat program, the chief 
human resources officer reflected on the work and said, 
“[T]eams are working more effectively than a couple of 
months ago. Whenever you can have folks communicate 
effectively and candidly about integration and discuss 
the concerns that people have, it reduces the anxiety that 
many may feel when firms initially merge.” They can’t 
do that without the right leadership skills. Introducing 
leadership development into your organization’s strategic 
growth plan is one of the smartest and most helpful deci-
sions current empowered leaders can make ■

Susan Letterman White, JD, MS, is a law practice advisor with 

the Massachusetts Law Office Management Assistance Program 

(LOMAP) and an adjunct professor teaching organizational leadership 

and leadership ethics at Northeastern University in Boston. Before 

joining LOMAP, she led Letterman White Consulting as its founder 

and managing partner for 10 years and before that she practiced 

employment law for more than 20 years and was the managing partner 

of a law firm. She can be reached at susan@masslomap.org.

Susan Letterman 
White
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Massachusetts Law Review seeks subMissions

The Massachusetts Bar Association is seeking submissions for 
its quarterly publication, the Massachusetts Law Review, the 

longest continually run law review in the country. 

A scholarly journal of the MBA, the Massachusetts Law 
Review is circulated around the world and contains 
comprehensive analyses of Massachusetts law and 

commentary on groundbreaking cases and legislation. 

To submit articles or proposals for articles, email:

KSadoff@MassBar.org, mail to Massachusetts Law Review,  
20 West St., Boston, MA 02111 or call (617) 338-0680.

          TAKING CARE OF BUSINESS

Growing your business and your brand with content marketing 
BY JOHN O. CUNNINGHAM

Legal service providers are joining 
the growing ranks of content creators 
who are utilizing ubiquitous modern 
channels for connecting with content 
consumers, including potential clients 
and referral sources.

So-called “content marketing,” 
which consists of creating and deliver-
ing content to a target audience, is now 

one of the most effective tools for business development 
when executed effectively. 

According to one recent survey, 80 percent of business 
decision-makers rely on substantive content more than ad-
vertising, and 50 percent say that content can influence their 
decision to hire a professional service provider. Decision-
makers also spend roughly 20 percent of their total internet 
time surfing for useful content, and they like being able to 
see how a potential service provider thinks and communi-
cates.

Thus, it is not surprising that so many lawyers have 
turned to content marketing in the form of blogs, client 
newsletters, “how to” publications, LinkedIn posts, JD Su-
pra articles, Facebook publishing tools, YouTube videos, and 
so-called “white papers” that provide thought leadership on 
issues that involve public policy and law.

What kinds of content do prospective 
clients like?

In surveys I have done, prospective clients indicated the 
following are of interest to them: 
• Practical tips or action checklists for readers to consider 

when confronted with a common life event that may have 
legal overtones, such as the death of a loved one, the sale 
of a family business or the aftermath of a vehicle accident;

• Tips on how to make or save money as a result of changes 
in laws; 

• Industry-specific content about legal problems, solu-
tions and trends affecting their particular industry or 
professional occupation;

• Practical tips on how to deal with new legislation or 
court decisions in a way that will prevent or minimize 
potential liabilities for them; 

• Charts or summaries that illustrate all of the key 
changes associated with legislation, or all of the differ-
ent regulations or legal decisions interpreting legisla-
tion; or

• Explanations that make complex legislation or regula-
tion simple and easy to understand.

Legal content creators say they sometimes get stuck 
on coming up with ideas for fresh content, but the po-
tential number of topics are as unlimited as a writer’s 
imagination. For instance, content publishers can offer 
to readers:
• List articles, such as “Five Opportunities Presented by 

Recent Tax Law Changes,” or “Four Ways to Protect 
Yourself from Premises Liability”;

• Timely news analyses of major court decisions in a re-
cent term;

• “Keys to Victory” stories, offering practical analyses of 
how and why headline legal victories were achieved; 

• Technology stories that explain how technology can be 
used to improve the efficiency, quality and cost of legal 
services; or

• Anniversary stories, examining the impacts of a his-
torical ruling on its anniversary.

Many lawyers already have an abundance of potential 
publication fodder right in their offices. PowerPoint presen-
tations, trial briefs, research memos, seminar speeches and 
other work products can be adapted for content marketing. 

In fact, most publications can be “repurposed” in 
one way or another. A blog post can be expanded into 
an article. An article about an industry can be put into a 
client alert or newsletter directed at potential clients in 
that industry. A legal brief that summarizes the law of 

a complex topic for a judge can be distilled into a chart 
that demystifies the law for ordinary readers. All of those 
publications can also be easily posted on Twitter, Linke-
dIn and other forms of social media that have viral shar-
ing potential. 
• Legal service providers can also broaden their reach 

and double their potential content marketing impact 
by doing “partnered content” with others. For instance, 
here are a couple of real-life examples of partnered 
content publications that have proven effective: 

• An employment law firm teamed up with an insurance 
company to write a “desk guide” to risk management 
and liability prevention for their combined audiences.

• A law firm’s intellectual property group teamed up with 
some patent brokers to write an advertorial on how to 
find and exploit valuable patents available for licensing.

Perhaps the biggest problem with content marketing 
for lawyers is getting the product out quickly. We, as law-
yers, tend to be professionally cautious and ponderous. 
But good content marketers know that nobody wants to 
read an analysis of a headline case six months after it 
is newsworthy, and nobody reads the seventh newsletter 
they receive covering the same “new” legislation. 

Lawyers who are frustrated writers just have to shed 
their legal robes occasionally and energetically seize the 
opportunity to be the editors-in-chief of their own publi-
cations. They can decide which stories to cover, they can 
add those fresh perspectives they always thought were 
missing from traditional media, and they can give to the 
world that which is uniquely them and cannot come from 
anyone else. They can even win more clients if they’re 
effective communicators. ■

John O. Cunningham is a writer, consultant and public speaker. As a 

lawyer, he served as General Counsel to a publicly traded company 

and to a privately-held subsidiary of a Fortune 100 company. For more 

information about his work in the fields of legal service, marketing, 

communications, and management, check out his website and blog at: 

johnocunningham.wordpress.com. 

John O. Cunningham



20  MASSACHUSETTS LAWYERS JOURNAL  | JANUARY/FEBRUARY 2018

Q:I think I’m actually a very capable law-
yer (doing largely criminal defense, but 
also some family law) — that is, I come 

up with creative and on-point 
strategies, and I form a good ini-
tial relationship with my clients. 
Unfortunately, I’ve gotten myself 
into some trouble with the board 
because of what I’d regard as fool-
ish and superficial errors, and I’m 
feeling pretty bad about it. For ex-
ample, I made a misstatement of 
facts because I had overlooked a 

simple bit of research. In another case, I was a couple 
of days late for an appeal filing simply because I’d 
gotten wrapped up in another case that was rather in-
teresting but less urgent. My wife did some reading, 
and tells me she has figured out that my problem is 
with executive functioning. Does that sound right? Is 
there something I can do about that?

A:Psychologists have long used the term 
executive function to refer to what you 
might think of as the “adult” part of 

your brain: in charge of planning, getting an over-
view, keeping multiple images and thoughts in your 
head, inhibiting expression of emotion at inappro-
priate times, weighing pros and cons of decisions, 
etc. This capacity is in some contrast to equally 
important other sides of a person, like venting feel-
ings, spontaneity, creativity, improvisation, and, 
perhaps, joie de vivre.

Life would be boring and maybe even robotic if all 
we had was executive function, but things can get out 
of control without it. You mention that you are good 

at developing creative strategies — probably by think-
ing “outside the box,” and that’s a good thing. On the 
other hand, with no one around to think “inside the 
box,” you are losing track of timing, priorities and im-
portant details. These different capacities are handled 
by different parts of your brain, and you need both. 

On the other hand, it’s natural to be stronger in 
some faculties and weaker in others. We don’t neces-
sarily expect an actuary to be the next Jackson Pollock 
(although I’m sure it could happen), and we’re not sur-
prised when rock musicians haven’t kept good track of 
their taxes. Although executive function problems can 
be found in a number of clinical conditions, they are 
probably most closely associated with attention defi-
cit hyperactivity disorder, or ADHD (so-called even 
though it can come with or without the hyperactivity). 
Some authors regard ADHD as essentially a disorder 
of executive function, while others regard them two 
conditions as separate but overlapping. 

While one thinks of stimulant medications to help 
with some of the other features of ADHD, such as dis-
tractibility, impulsivity and hyperactivity (although 
even for ADHD these medications are not universally 
effective), when it comes to the kinds of executive 
function problems that you describe in your practice, 
I would think first of (a) coaching and (b) relying on 
others who are by nature more organized. The purpose 
of coaching would be to help you develop and consis-
tently implement techniques designed to compensate 
for your executive function. Simple examples of such 
techniques might be daily rituals (e.g., “I always do 
this first before I do that”) and checklists. (As phy-
sician-author Atul Gawande has described, even the 
most talented surgeons were found to make safety er-

rors and showed vast improvement when they were 
able to accept the utility of simple checklists to help 
them remember small but important tasks.)

Relying on others may be an even more powerful 
tool, when used in a systematic way. You don’t say 
whether you work solo or in a firm, but having some-
one in a position of assistance to organize materials 
for you, remind you of steps that have not been taken, 
keep track of scheduling and chronological priorities, 
etc., can be invaluable.

While software with alert systems can be a boon 
to lawyers in general, there is a good chance it won’t 
be sufficient for you, unless utilized by someone 
else on your behalf. Of course, there are obstacles 
to developing this kind of constructive reliance. Solo 
practitioners often feel they cannot afford an assis-
tant (although such a person might well pay for him- 
or herself through increased productivity and timely 
billing), and lawyers, in general, tend to avoid as-
suming a help-seeking position. But if you can find 
a way past those concerns, the right kind of auxiliary 
assistance can allow you to focus on your strengths 
— even a virtuoso concert pianist needs someone 
else to turn the pages and, probably, to remember to 
bring the sheet music. ■

Dr. Jeff Fortgang is a licensed psychologist and licensed alcohol 

and drug counselor on staff at Lawyers Concerned for Lawyers of 

Massachusetts, where he and his colleagues provide confidential 

consultation to lawyers and law students, and offer presentations 

on subjects related to the lives of lawyers. Q&A questions are 

either actual letters/emails or paraphrased and disguised concerns 

expressed by individuals seeking LCL’s assistance. Questions may 

be emailed to DrJeff@LCLMA.org. 

Heidi S. Alexander

BY HEIDI S. ALEXANDER

Face it, we are living in a buyer’s 
market. Clients want more value for 
less money, they want predictability 
with respect to costs, and they won’t 
stand for practice inefficiencies. 
Moreover, clients ultimately deter-
mine the success of your firm — a 
client can return to you, refer to you, 
and boost your reputation, as well 

as monopolize your precious time, file a bar complaint 
against you and sue you for malpractice.

It’s time to get serious about improving client service. 
First, you need to put yourself in your client’s shoes. 
What do your clients want and need? You don’t know? 
Then solicit client feedback. Develop a client service pol-
icy and appoint firm personnel to manage client service. 
Finally, make the client experience as simple and smooth 
as possible. You can do this with technology, and you can 
bet that below I’ll give you some suggestions for the tools 
to employ.

E-signature

E-signature is here to stay. There is absolutely no need 
to 1) attach document to an email, 2) force your client to 
download it, 3) print it, 4) sign it, 5) re-scan it and 6) 
email it back to sender. Instead, use an e-signature service 
that allows parties to sign documents and authenticate the 
signer. You simply 1) upload your document for signing 
to the e-signature platform, 2) enter the recipient’s email 
address and 3) recipient signs the document electronical-
ly and receives a copy of the signed copy to download for 
their records. You’ve now cut the number of steps in half, 
saving both you and your client time, money and stress.
• A few popular e-signature providers include: 
• DocuSign (www.docusign.com)
• EchoSign (www.echosign.com)
• HelloSign (www.hellosign.com)
• RightSignature (www.rightsignature.com) 

Electronic invoicing
Paper billing is dead. It’s time to move to electronic 

invoices and payments to streamline invoicing and pay-
ment on both sides of the transaction — and improve 
collections rates. Many of the case management pro-
grams now provide the ability to generate an invoice to 
email to clients. Clients can then pay online with a credit 
card or e-check from any device. That’s it. On the law 
firm side, the payment is applied to trust or operating 
account and then recorded in a ledger. Now you’ve not 
only made your client happy with the ease of the process, 
but you’ve eliminated waste from your own processes. 
To name just a few, Rocket Matter (an MBA Member 
Advantage), Clio (also an MBA Member Advantage), 
MyCase, ZolaSuite, Cosmolex, and Leap all offer elec-
tronic billing and payments (many through integration 
with LawPay, another MBA Member Advantage).

Client portals
Client portals offer a way to interact securely and 

streamline communications with clients. You can find 
client portals among many other advantageous features 
in case management programs. Many of the client por-
tals designed by case management programs are built 
with the customer in mind, providing a easy to use user 
interface that facilitates communication. The client por-
tal is your client’s one-stop-shop for all their case up-
dates, communications, document collaboration, and 
billing.

Scheduling
Save yourself and your client time by using technol-

ogy for scheduling purposes. For example, one prod-
uct that we use at MassLOMAP is Calendly. The way 
Calendly works is by providing a unique link to send to 
invitees who can then view your availability and book 
a time convenient for them. This tool syncs with your 
Google, Office 365 or iCloud calendar. Once you select 
a date and time, your invitee receives an email confir-

mation immediately and a reminder notification prior to 
the meeting. You also receive an email notification that 
a meeting has been booked and Calendly automatically 
adds the event to your calendar. You don’t have to do a 
thing! If your invitee needs to cancel the same link can 
be used to select another date. Of course, Calendly is not 
the only calendaring program in town; others include 
ScheduleOnce, YouCanBook.me, X.ai, Assistant.to, and 
Timebridge.

Virtual reception
Clients want to think they are your single priority 

at any given moment. Your availability to clients and a 
certain personal touch can make all the difference. For 
example, many clients would still prefer to speak with a 
live person rather than get your voicemail each time they 
call. To create that personal touch and demonstrate your 
attentiveness to the client, you might try a virtual recep-
tion service. There are a number of virtual reception ser-
vices that pride themselves on excellent customer ser-
vice and can even be trained to handle specific matters. 
Some include Ruby Receptionist (an MBA Member Ad-
vantage), Back Office Betties, Alert Communications, 
Answer 1, Daybreak Office Solutions.

Start 2018 off right by making client service a prior-
ity for your year. Try implementing some of the above 
technological client service solutions and you’ll be on 
your way toward creating the client-centric law firm.  ■

Heidi S. Alexander, Esq. is the Deputy Director of Lawyers Concerned 

for Lawyers, where she helps manage organization operations 

and leads the Massachusetts Law Office Management Assistance 

Program (LOMAP). LOMAP provides free and confidential practice 

management assistance, guidance in implementing new law 

office technologies, and methods to attain healthy and sustainable 

practices. She is the author of Evernote as a Law Practice Tool and 

serves on the ABA’s TECHSHOW Planning Board. In 2017, Heidi was 

appointed to the Massachusetts Supreme Judicial Court’s Standing 

Advisory Committee on Professionalism. She can be reached via email 

at heidi@masslomap.org, Twitter @heidialexander, or LinkedIn www.

linkedin.com/in/heidisarahalexander.

          TECHNOLOGICALLY SPEAKING

Client service with a touch of technology

          LAWYERS CONCERNED FOR LAWYERS

Executive funk

Dr. Jeff Fortgang
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BY RICHARD P. CAMPBELL

When reading 
the rules of profes-
sional conduct, or 
reports of disciplin-
ary actions pursued 
by bar counsel, or 
published decisions 
by the Supreme 
Judicial Court im-

parting disbarments or suspensions, it 
is quite easy to aggregate the informa-
tion and classify the conduct as acts 
or omissions by solo practitioners or 
lawyers in small, struggling law firms. 
It is true, of course, that many of the 
lawyers at the wrong end of disciplin-
ary actions were short on finances or 
staff or both. Beginning with this col-
umn, however, I turn my attention to 
lawyers employed by large law firms 
with near-limitless finances, broad and 
deep support staffs, and fee income that 
is breathtaking in amount.

Milberg LLP was a large Manhattan 
law firm that held itself out as one of 
the nation’s leading plaintiff law firms 
prosecuting class actions and other 
complex litigation with, according to 
the firm, legendary results. (Note: Just 
before Lawyers Journal went to press 
in February, the firm announced it was 
forming a strategic partnership with an-
other firm under the new name Milberg 
Tadler Phillips Grossman.)

The firm’s former website descrip-
tion of its history and practice give a 
sense of Milberg LLP, noting it was 
“one of the first law firms to prosecute 
class actions in federal courts on behalf 
of investors and consumers,” has a large 
and varied support staff, and “has been 
responsible for recoveries valued at ap-
proximately $55 billion during the life 
of the Firm.” Of importance to this ar-
ticle, Milberg identified qui tamactions 
as one of its specialty areas of practice.

In 2012, Milberg lawyers filed a qui 
tamaction in the U.S. District Court for 
the District of Massachusetts, original-
ly styled as United States of America, 
et al, ex rel, Timothy Leystock v. For-
est Laboratories, Inc.,Civil Action No. 
12-11354 –FDS. The Milberg lawyers 

of record were partners Matthew Gluck 
and James Shaughnessy, and counsel 
Alastair J.M. Findeis. All three lawyers 
were admitted to practice in New York. 
Shaughnessy and Findeis were also ad-
mitted to practice in one or more ad-
ditional jurisdictions. None of the three 
lawyers were admitted to practice law 
in Massachusetts, however. Conse-
quently, David Pastor, a Massachusetts 
practitioner, filed an appearance as 
counsel for the plaintiff and moved for 
the admission of Gluck, Shaughnessy 
and Findeis pro hac vicein accordance 
with Local Rule 83.5.3.

By operation of Local Rule 
83.6.1(a), “[t]he rules of professional 
conduct for attorneys appearing and 
practicing before [the United States 
District Court for the District of Mas-
sachusetts] shall be the Massachusetts 
Rules of Professional Conduct adopted 
by the Massachusetts Supreme Judi-
cial Court. …” Local Rule 83.6.1 (d) 
is explicit: “Compliance with Rules 
Required. All attorneys who are ad-
mitted or authorized to practice before 
this court shall comply with its rules of 
professional conduct in all matters they 
handle before this court.”

Surely, a bedrock role for local 
counsel is the assurance that lead coun-
sel from another jurisdiction is made 
aware of important substantive laws 
that may impact preparation and trial 
of the case. Legal privileges, confi-
dentiality and privacy laws are obvi-
ous examples of important substantive 
state laws. But both local counsel and 
counsel appearing pro hac vicemust 
meet the mandate of Rule 1.1: “A law-
yer shall provide competent representa-
tion to a client. Competent representa-
tion requires the legal knowledge, skill, 
thoroughness, and preparation reason-
ably necessary for the representation.”

The preamble to the code instructs 
that lawyers have a “special respon-
sibility for the quality of justice” be-
cause among their various roles they 
are “officer[s] of the legal system.” 
“[L]awyer[s’] conduct should con-
form to the requirements of the law”; 
they “should use the law’s procedures 
only for legitimate purposes”; and they 

“should demonstrate respect for the le-
gal system.” Lawyers are charged with 
“the exercise of sensitive professional 
and moral judgment guided by the ba-
sic principles underlying the Rules rec-
titude of official action.” Rules of Pro-
fessional Conduct: Preamble: A Law-
yer’s Responsibilities, ¶’s 1, 4, and 8.

In a written decision issued by 
Judge Saylor on April 28, 2017, the 
court found that “the Milberg lawyers 
engaged in an elaborate scheme of de-
ceptive conduct in order to obtain in-
formation from physicians about their 
prescribing practices, and in some 
instances about their patients.” Us-
ing their financial resources and im-
pressive staff, the Milberg lawyers 
employed a physician and medical 
researcher to contact treating doctors 
and determine their practices for pre-
scribing a Forest Laboratories product 
for a particular type of Alzheimer’s 
disease. “In order to obtain the coop-
eration of the physicians, [the retained 
Milberg employee] falsely represented 
that he was conducting a medical re-
search study.” The treating physicians 
“were induced to provide patient medi-
cal charts and other confidential medi-
cal information.” The Milberg lawyers 
then used the information derived from 
this scheme as factual averments in 
its second amended complaint in or-
der to meet the pleading requirements 
for specificity contained in Rule 9(b) 
(pleading fraud).

Assuming their competence, Judge 
Saylor concluded that the Milberg law-
yers knew that “physicians are gener-
ally prohibited from disclosing patient 
information to members of the general 
public.” He found that “[t]he scheme 
here was highly intrusive; in fact, it 
was intended to intrude into one of the 
most sensitive and private spheres of 
human conduct, the physician-patient 
relationship.” And to cap it off, “the 
Milberg attorneys not only caused phy-
sicians to disclose patient information, 
they then published that information 
in the Second Amended Complaint.” 
The court’s decision said: “Under the 
circumstances, the Court has little dif-
ficulty concluding that the conduct of 

the attorneys in this case violated Rules 
4.1(a) and 8.4(c) of the Massachusetts 
Rules of Professional Conduct, and 
therefore violated Local Rule 83.6.1 of 
the United States District Court.”

Rule 4.1 (a) provides that “[i]n the 
course of representing a client a law-
yer shall not knowingly … make a 
false statement of material fact or law 
to a third person.” The Comment to the 
Rule states that “[a] lawyer is required 
to be truthful when dealing with others 
on a client’s behalf … . Misrepresenta-
tions can also occur by partially true 
but misleading statements or omissions 
that are the equivalent of affirmative 
false statements.”

Rule 8.4 (c) deems as “professional 
misconduct” engaging in “dishonesty, 
fraud, deceit, or misrepresentation.” 
So for Judge Saylor, the determination 
of professional misconduct was not a 
close call. The self-described world 
class law firm dripping with money 
and power employed bad actors, liars, 
cheaters and defrauders. Their lawyers 
on the Leysockcase were legal grift-
ers, taking advantage of others all in 
pursuit of fee income. According to a 
Law360 report on the oral argument, 
Forest Laboratories lawyer described 
the Milberg litigation tactics as “egre-
gious,” “shameful,” “absurd,” “deceit-
ful,” “unethical,” “inappropriate,” “un-
seemly” and “dirty.” B. Amaral, Forest 
Blasts Attys’ ‘Shameful’ Conduct In 
FCA Suit, Law360, Boston (December 
6, 2016, 6:35 PM EST).

It remains to be seen what will hap-
pen to these lawyers. Will they lose 
their right to practice in the United 
States District Court for the District of 
Massachusetts? Will the Court’s find-
ings be transmitted to the states where 
they hold plenary licenses to practice 
law? Will they be suspended of dis-
barred? Their conduct is indefensible 
in my view. I would not want to be in 
their shoes.  ■

Richard P. Campbell is a fellow of the American 

College of Trial Lawyers and a past president of 

the Massachusetts Bar Association. He founded 

Campbell Campbell Edwards & Conroy, P.C., a 

firm with a national practice, in 1983.

Big or small, the same rules apply

          PRIVILEGE TO PRACTICE

Richard P. Campbell
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Retirement plan fee litigation: protecting fiduciaries

BY EVELYN A. HARALAMPU

Since August 2016, 16 institutions of higher education with large retirement plans 
have become targets of federal lawsuits for breach of fiduciary duty under ERISA. To 
date, the cases are at the stage of proceedings for determining whether the complaint 
should be dismissed. So far, only the University of Pennsylvania has been able to dis-
miss all claims of mismanagement.

The following analyzes the concerns that two of these lawsuits raise for all retire-
ment plans, and provides a checklist of considerations that plan fiduciaries might use 
to protect plans. Considered here are Tracey v. MIT, which survived dismissal, and 
Sweda v. University of Pennsylvania, which was dismissed in full. While the facts of 

the two cases are similar, the outcomes, so far, are not, pointing to the early inconsis-
tency of the courts’ application of ERISA to similar facts. 

Common Allegations 
Plaintiffs have supported their claims against fiduciaries of college and university 
retirement plans for breach of duty by generally alleging:

• The fees that the plan pays for recordkeeping and fund investment options are ex-
cessive.

• The fiduciaries did not monitor investment options adequately to remove underper-
forming funds.  26
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Update from the Judicial Administration Section

The all-bark, no-bite pre-suit requirements of 93A

BY THOMAS M. BOND AND    
MICHAEL H. HAYDEN

The Judicial Administration Section Council 
(“JAC”) has continued its outreach and developed and 
held seminars and programs across the Commonwealth 
in counties outside of Boston. We are the Massachusetts 
Bar Association.

View from the Bench, Western New England 
School of Law, Springfield

In June, the JAC put on a “View from the Bench” pro-
gram in Springfield on the new Superior Court rules at 
the Western New England School of Law. Many thanks to 
Judge Mark D Mason, who led a panel of judges, includ-
ing Judges Michael Callan, John Ferrara, and Mary-Lou 
Rup. Nearly 50 people were in attendance.

Norfolk Superior Court, Dedham
The JAC travelled to Norfolk Superior Court in Octo-

ber to put on a practical demonstration on panel voir dire. 
Judge Peter Krupp presided over the program. Four attor-
neys demonstrated panel voir dire before a panel of mock 
jurors. Over 100 people attended this program. Much 
thanks to Judge Krupp, Joe Hurley and Lori Cianciulli, 
who put this program together.

View from the Bench, Plymouth Superior Court, 
Brockton

The JAC, led by member Jack Eklund, held a semi-
nar on the new Superior Court rules and practice at the 
Plymouth Superior Court in Brockton. We appreciate the 
efforts and participation of Judges Richard Chin, Sharon 
Donatelle, Mark Gildea and Raffi Yessayan.

View from the Bench, Essex Superior Court, Salem
In conjunction with the Essex County Bar Associa-

tion, the JAC held another View from the Bench pro-
gram in January 2018, at the Essex Superior Courthouse 
in Salem. Many thanks to Judge Timothy Feeley, and to 
the panel of judges, consisting of Judges Peter Lauriat, 
Thomas Dreschler, Hélène Kazanjian and Salim Tabit. 
Clerk Carlotta Patten was instrumental in developing the 
materials and agenda for this program.

The JAC has also developed and held programs at 
MBA headquarters in Boston. We began our new season 
with Christopher Sullivan at the MBA presidential helm. 
In September, we welcomed Dean Frank Talty to present 

to our council on the new MPA/JA program at UMASS 
Lowell. We hit the ground running in October with a pro-
gram in Boston:

View from the Bench program on the new Superior 
Court rules at the MBA, Boston

The panel was comprised of Judges Douglas Wilkins, 
Heidi Brieger, Anthony Campo, Mitchell Kaplan and Hé-
lène Kazanjian. We had a packed house, with over 100 
people in attendance.

Representing Deaf and Hearing Impaired Clients
JAC member Nick Carter has organized a program 

with Massachusetts Commission for the Deaf and Hard 
of Hearing (MCDHH) that will discuss recent updates 
and developments in this area. During this interactive 
program, attorneys will receive advice and practical train-
ing on how to meet the communications, access and ac-
commodations needs of their clients.

Judicial Administration Diversity 
Committee

MBA President Christopher P. Sullivan organized a 
committee within the Judicial Administration Council, 
chaired by Tom Bond, to study the lack of diversity on 
the bench and develop ways to address the problem. Sev-
eral meetings have been held with Chief Justice Judith 
Fabricant, Chief Justice Angela Ordoñez, and members 
of the Black Lawyers, Hispanic Lawyers, Asian Lawyers, 
Women Lawyers and LGBTQ bar associations. We are 
gathering statistics on the number of minority judges cur-
rently on the bench, and will present the following resolu-
tion to the MBA House of Delegates in January:

“Legal giants Oliver Wendell Holmes, Jr., Louis D. 
Brandeis, Moorfield Story and other renowned Massa-
chusetts attorneys founded the Massachusetts Bar Asso-
ciation on the principle of inclusion and invited lawyers 
of all races, colors and creeds to be members of the as-
sociation. Long ago, the MBA’s House of Delegates ad-
opted policy positions strongly in favor of equal opportu-
nity and increasing diversity within the legal profession 
in our commonwealth. The MBA has always advocated 
that our state court bench should reflect the diversity of 
the citizens of our commonwealth. Although much prog-

ress towards this goal has been made, the goal has not yet 
been achieved. In fact, sadly, over the last decade, some 
of those hard fought gains have eroded despite the strong 
efforts to diversify the bench made by the current gover-
nor and several of his predecessors. Anecdotal evidence 
suggests that our judicial community is less diverse today 
than it was just 10 years ago.

As members of the legal community and as citizens 
of our commonwealth, the members of the MBA and its 
affinity bar associations resolve to take pro-active steps in 
both the short term and the long term to increase the di-
versity of our state court bench so that it will more accu-
rately reflect the diversity of our citizens. To accomplish 
this goal, the MBA is establishing a Judicial Diversity 
Task Force that will examine the status of diversity of the 
justices of the Trial Court, investigate the causes inhibit-
ing diversity and explore potential solutions for increas-
ing diversity while maintaining the highest standard of 
excellence in the Trial Court. We invite our brother and 
sister bar associations to join us on the task force in our 
critical quest to explore and address this problem.”

JAC vice chair Michael Hayden and JAC member 
Nick Carter have been an enormous help on this commit-
tee. We appreciate the support of Chief Justice Fabricant, 
Chief Justice Ordoñez and President Chris Sullivan, who 
has taken the laboring oar in this endeavor.

In 2018, we plan to have programs on electronic discov-
ery, probate and family practice, panel voir dire, and an open 
forum on promoting diversity on the bench. Stay tuned!  ■

BY JOSEPH A. NETT

A lawsuit in Massachusetts against an insurance 
company will almost always involve the “bad faith 
statute” codified as G.L.c. 93A. This famous statute is 
known to have multiple pre-suit requirements, includ-
ing a demand letter listing the specific unfair and de-
ceptive practices alleged which is to be mailed thirty 
days prior to suit being filed. These requirements are 
followed by attorneys to make sure that their bad faith 
claims are preserved and, hopefully, to reach an early 
resolution.

Technically, such requirements, along with the 
threat of treble damages and attorneys’ fees, are sup-
posed to encourage settlement prior to the lawsuit be-
ing filed. However, my experience as a litigation attor-
ney over the past five years has led me to believe that 
the pre-suit requirements of Chapter 93A have been 
misinterpreted and lost their bite. In turn, the goal of 
promoting pre-suit settlement seems to have been lost.

For example, the very language of the statute was 
interpreted by the Supreme Judicial Court of Massa-
chusetts in 2016 to make it nearly impossible for many 
deserving companies to have the right to a 93A demand 
letter. The statute states that companies conducting 
business in Massachusetts are not entitled to such a let-
ter if they do “not maintain a place of business or  does 
not keep assets within the commonwealth.” The court 
held that having a place of business or assets in Mas-

sachusetts really meant that a company needed both in 
order to give it a right to a pre-suit demand letter. More 
often than not, companies and/or insurers in today’s 
society conduct business without necessarily having 
both a place of business or assets in the state. As a re-
sult, out-of-state companies are often out of luck when 
it comes to receiving a letter and having the opportu-
nity to evaluate such claims before the lawsuit is filed. 
Therefore, the goal of the statute in promoting pre-suit 
settlement is non-existent against such companies and 
allows plaintiffs to stack on additional claims against 
said companies without consequences. 

For companies that are entitled to 93A letters, the 
pre-suit requirements of the statute are limited in their 
protection. Despite the language of the statute stipulat-
ing that a failure to mail a demand letter 30 days prior 
to filing suit will bar such claims from being brought, 
courts commonly allow plaintiffs to amend their com-
plaints to add a Chapter 93A letter at nearly any point 
in the litigation. I have even seen 93A letters, and the 
claims associated with them, to be added to a complaint 
three years after the lawsuit was initially filed. As such, 
plaintiffs can file lawsuits alleging 93A claims with 
little worry of them being dismissed without ever mail-
ing the supposedly required pre-suit letter. This puts an 
unfair burden on the defendant to protect themselves 
against claims without knowing, potentially for years, 
the specific practices alleged against them. This pro-
motes the prevalence of Chapter 93A claims as they 

can be alleged in nearly every instance without requir-
ing the plaintiff to provide any support for those claims 
until discovery has commenced or is completed.

The demand letter was supposed to promote pre-
suit settlement. Instead, the fact the pre-suit require-
ments are barely enforced means the goal of the stat-
ute has vanished and Chapter 93A claims are almost 
boilerplate. Enforcing the pre-suit requirements, and 
requiring demand letters for out-of-state companies, 
would allow defendants to take such claims seriously 
and actually engage in pre-suit settlement. Now, while 
Chapter 93A claims are obviously evaluated when re-
ceived, often defendants do not even encounter such 
claims until after the lawsuit has been filed. This clearly 
does very little to keep litigation out of the courts. Put-
ting more bite into the statute’s pre-suit requirements 
may seem harsh, but it is the best to way to again pro-
mote the goal of ending cases before they are filed.  ■

Joseph A. Nett is an attorney 
with Groelle & Salmon PA. He 
practices civil litigation in both 
Massachusetts and New York. 

Thomas M. Bond and Michael H. Hayden are chair 
and vice chair, respectively, of the MBA’s Judicial 
Administration Section for the 2017-18 membership year.
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Early termination of probation

Winter is coming … for dogs, too 

BY PETER ELIKANN

Until fairly recently, it used to be rare for a probationer 
to get their period of probation terminated early. Judges 
would frequently deny the request stating that the fact that 
someone was already doing so well for the time they had 
been on probation was expected of them. And, besides, 
why end probation early if it is working out so success-
fully? They might also say that the sentencing judge, who 
originally handed out the sentence and was, therefore, the 
one possibly most familiar with the case, knew how long 
they wanted the defendant to be on probation and would 
have, indeed, sentenced the person to a shorter period of 
probation if they had seen fit.

Recently, however, in the purported interest of public 
safety, there has been a trend in the opposite direction in 
favor of presumably giving probationers an incentive to 
do well and rewarding them for establishing a track record 
of resuming a good, law-abiding life.

At this present time in the courts of Massachusetts, 
early termination of probation is actually being encour-
aged as a routine action when merited. In fact, as a re-
sult of the formation of a number of working groups as-
sembled by Massachusetts Supreme Judicial Court Chief 
Justice Ralph Gants, a report was issued titled, “Crimi-
nal Sentencing in the Superior Court: Best Practices for 
Individualized Evidence-Based Sentencing,” in March 
2016. It suggested, as a best practice, that: “At the time 
of sentencing, a judge should inform the defendant/pro-
bationer that, after a period of compliance, the court may 
look favorably upon a request for early termination of 
probation or lifting of certain conditions as an incentive 
to successful performance.”

The rationale as expressed in the report is that “Studies 
have also shown that probationers are often more likely to 
complete their probation successfully when their positive 
performance is acknowledged or rewarded. Positive rein-
forcement and the use of incentives can motivate a proba-
tioner to succeed, as opposed to probation practices that 
recognize (and sanction) only failure … As is true in life 
generally, so too in the context of probation: the prospect 
of a reward for success is sometimes more powerful than 
the threat of punishment for failure.”

Before one applies for early termination of probation, 
they, realistically, should meet two criteria. (1) In the time 
they have been on probation, they should have success-
fully complied with all conditions, had no violations of 
probation, and be up to date on payments. In other words, 
they should have had a good run as a model probationer. 
(2) In order to show how successfully they have complied 
with probation, they should probably not apply for early 
termination until they have completed, at the very least, 
half the period of probation. So, if one has, for example, 
been sentenced to five years of probation, they should 
probably not apply for early termination until they have 
already served two and a half years of it at the earliest.

Also, it would be ideal to get one’s probation officer 
to agree to the request. However, it is generally the policy 
of most probation offices to either routinely oppose such 
a request as a standard policy or to stay neutral and leave 
it up to the judge. If they oppose it, hopefully, a judge will 
understand that the probation officer is doing so as a mat-
ter of their office policy and not because the probationer 
did not earn it. Otherwise, it is actually still somewhat 
helpful for a probation officer to tell the judge that he or 
she takes no position on it either way but that they will af-
firm that the probationer has been in full compliance with 
all the rules and conditions of their probation.

The motion for early termination of probation itself 
should have as much detail as possible explaining not only 
did the probationer comply successfully with all terms of 
probation, but also the other positive things going on in 
their life to show they are currently living a life of stability 
and responsibility. These might include their employment, 
family ties and whatever contributions they have made to 
the community, church or non-profit organizations or pri-
vate acts of kindnesses to those around them, even if it 
means so much as shoveling the snow for free for an el-
derly neighbor.

If the probationer has engaged in counseling, include 
a letter from the therapist noting their patient’s active en-
gagement in it with some level of assurance that the indi-
cations are they are likely to continue living a responsible, 
law-abiding life. Letters from family and friends can also 
be included. It’s also key to give a reason why it would be 
better and in the interest of justice for the person to now 

get off of probation.
 There are a number of reasons why a person 

might want to apply for early termination of their pro-
bation. They may want to move out of state and not go 
through the difficult and frequently fruitless task of at-
tempting to get another state to accept a transfer through 
the interstate compact. They may have to travel out of 
state frequently for work or to attend to a chronically sick 
family member at the last minute and not always have the 
time to get permission first. If, as a condition of proba-
tion, they wear a GPS monitor, it may greatly limit the 
hours and places they can go within the state. The monitor 
may frequently malfunction and give off false alarms at 
their workplace. There is also the expense of the monthly 
probation fee, as well as taking time off of work to report 
in person to their probation officer. Or it may just be that, 
after years of being on probation where they have done 
everything to both comply with the terms of their proba-
tion and to resume a good, law-abiding life of contribution 
to the community, they may feel they have earned it.

If the judge denies the request for early termination 
of probation, all hope is not lost. Some judges have told 
the applicant that they would like to see them show just a 
bit of a longer track record on probation before they will 
feel comfortable terminating it. Someone who gets turned 
down for early termination of a five-year probation after 
completing half of it could ask the judge if they might re-
consider their decision if they come back in another year.

This kind of positive reinforcement and incentive can 
help the probationer succeed in resuming a good, law-
abiding life. It would therefore be in the interest of public 
safety to offer people a chance at an early termination of 
their probation. ■

BY KAREN RABINOVICI

As we all know by now, winter has made its cold 
entrance just in time for the new year, and it’s time to 
bundle up ourselves and our dogs, for those of us not 
opposed to doggie apparel. (I am very much in favor 
for my miniature poodle mix Earl, who has an assort-
ment, ranging from puffy coats, to plaid sweaters, to one 
much-hated raincoat.)

In light of the dropping temperatures and increasing 
layers, an examination of the legal protections extended 
to man’s best friend in extreme weather, in the form of 
Massachusetts General Law Chapter 140, Section 174E, 
which, in part, governs the chaining or tethering of dogs 
to a stationary object, is worthwhile. Although the teth-
ering portion of the law was passed in 2012, the law 
was updated nearly a year ago to make it much more 
enforceable. In that year, the Massachusetts Society for 
the Prevention of Cruelty to Animals (MSPCA), one of 
the law’s enforcing agencies, reports seeing positive re-
sults already.

The law, in essence, prohibits the chaining or teth-
ering of a dog for more than five hours and during the 
hours between 10:00 pm and 6:00 am (unless the chain-
ing or tethering is for fifteen minutes or less, and the dog 
must be attended by a person); the use of heavy-weight 
or other chains not designed for dogs; and the chaining 
or tethering of a dog under the age of six months for any 
length of time. In addition, the law prohibits owners from 
leaving a dog outside when a weather advisory, warning 
or watch is issued by a local, state or federal authority; 
or when outside environmental conditions, including, 

but not limited to, extreme heat, cold, wind, rain, snow 
or hail pose an adverse risk to the health or safety of 
the dog. The law also prohibits subjecting a dog to cruel 
conditions or inhumane tethering at any time, including 
filthy or dangerous conditions, and taunting, harassing 
or otherwise harming a tethered or confined dog. 

Violations of the law can result in fines and im-
poundment of the dog at the owner’s expense pending 
compliance with the law, or loss of ownership of the 
dog altogether. Another law, Massachusetts General 
Law Chapter 140 Section 174F, commonly referred to 
as the “hot car law,” was also passed nearly a year ago. 
This law prohibits the confinement of any animal in a 
car “that could reasonably be expected to threaten the 
health of the animal due to exposure to extreme heat 
or cold,” and allows law enforcement officers, animal 
control officers, and firefighters to enter vehicles to as-
sist confined animals, provided such personnel were 
unable to locate the car’s owner. Although this law is 
most helpful in the summer, it has its applications in the 
colder months as well.

In the past year since the revisions to Massachusetts 
General Law Chapter 140 Section 174E went into ef-
fect, the MSPCA has been issuing citations to owners 
found to be violating the law, and reports seeing a quick 
pattern of improvement. Almost all owners were found 
to have complied with the law’s requirements after just 
one visit from MSPCA law enforcement. This is in stark 
comparison to animal cruelty complaints issued under 
the criminal law, which often take lengthy amounts of 
time to resolve in the court system, at the expense of the 
animal in question. 

The MSPCA also reports that for cases in which the 
conditions or severity are not extreme enough to war-
rant criminal charges, the issuance of monetary fines has 
worked as a strong incentive to owners to make the needed 
changes, improving the lives of dogs. In one example of 
circumstances warranting a citation, an owner was cited for 
keeping a dog in an unsanitary area that included drinking 
water in a dirty bucket that contained algae, and debris that 
included crumbling platforms and other items in disrepair 
that could have injured the dog. “We are thankful when 
the legislature recognizes gaps in the existing statutes and 
works to ensure that animals in our state our protected,” 
states Kara Holmquist, Director of Advocacy at the MSP-
CA and chair of the MBA’s Animal Law Practice Group.

So, it is important to remember that as the cold sea-
son makes its chilly impact on people, it also affects the 
dogs exposed to our beloved and lengthy New England 
winters, as reflected in several Massachusetts laws. Of 
course, all dogs deserve and would prefer to snuggle up 
cozily with their humans on the couch in front of the fire-
place. We can all weather the weather better that way.  ■

Peter Elikann is a criminal defense 
attorney, who is a former chair 
of the MBA’s Criminal Justice 
Section Council. He also serves as 
a member of the MBA’s Executive 
Management Board.

Karen Rabinovici is an assistant 
general counsel for Lahey Health 
and an avid animal lover.
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Fiduciary access to digital assets in Massachusetts
Ajemian v. Yahoo! and the path forward

BY FRANCIS R. MULÉ

It’s no secret that the law is slow to catch up to technological and societal chang-
es. The internet is still largely governed by laws passed when it was in its infancy (if 
not earlier), the Supreme Court is only just beginning to apply the Fourth Amend-
ment to cell phones, and, as one family’s case painfully illustrates, fiduciaries in 
Massachusetts still do not have a clear right to access the digital assets of a decedent 
or incapacitated person.

The law as it stands today: Ajemian v. Yahoo! Inc.
John Ajemian died without a will in August 2006 as a result of a bicycle ac-

cident. Among his assets is a Yahoo! Mail email account. Upon their appointment 
as co-administrators of John’s estate, his siblings, Robert and Marianne, requested 
Yahoo!’s assistance to access the email account. Yahoo! agreed to provide certain 
metadata about the emails, but refused to provide access to the contents of the mes-
sages, arguing that (1) it was within its rights to do so under the terms of service 
governing the account, and (2) disclosing the contents of the emails would violate 
the federal Stored Communications Act. Robert and Marianne filed suit to gain ac-
cess to the account in September 2009, and the case has been in litigation ever since.

Although the Probate and Family Court initially dismissed the case on the 
grounds that the forum selection clause in Yahoo!’s terms of service mandated that 
the suit be filed in California, the Appeals Court vacated the dismissal in 2013, 
and remanded the case to the Probate and Family Court to determine whether the 
Stored Communications Act prohibited Yahoo! from disclosing the contents of a de-
cedent’s emails to the representatives of their estate. The Probate and Family Court 
subsequently granted summary judgment in favor of Yahoo!, which the Supreme 
Judicial Court recently reversed on the grounds that (1) the Stored Communications 
Act does not prohibit Yahoo! from disclosing the contents of the emails, and (2) 
there was an issue of material fact as to whether the terms of service constitute an 
enforceable contract.

Why fiduciary access is more important than ever

When John Ajemian died in 2006, Facebook was barely two years old and had 
not yet surpassed 100 million users. When Robert and Marianne Ajemian first filed 
suit against Yahoo! in 2009, Facebook had only just surpassed 300 million users 
and Twitter was just beginning to enter the mainstream. As of the writing of this 
article, Facebook has surpassed two billion users and both Facebook and Twitter 
have become so influential that Congress has held hearings about their impact on 
the 2016 federal elections.

Beyond social media, the growth of the internet means that it is now possible 
to conduct all of one’s banking digitally, without the need for paper checks, paper 
statements or paper bills. In such a situation, the only indication that a person even 
has an account with a financial institution might be through their emails.

As more and more people access their email exclusively through the internet (as 
opposed to through a program, such as Microsoft Outlook, which downloads a copy 

of all emails to the account holder’s personal computer), the ability of a fiduciary to 
access these accounts becomes increasingly imperative. With no legislation govern-
ing access to digital assets by fiduciaries, the ability to gain access to such assets 
is left to the individual service providers. Some providers now allow some form of 
fiduciary access, which must generally be setup beforehand by the account holder 
(e.g., Google’s “Inactive Account Manager” and Facebook’s “Legacy Contact”), 
but there are still providers, including Yahoo!, which deny fiduciaries access as a 
matter of policy. Without access to digital assets, fiduciaries may be unable to fulfill 
their duties.

RUFADAA and the way forward: Balancing fiduciary 
access with the account holder’s privacy interests

Fortunately, many states have begun to address these issues, mainly by enacting 
the Revised Uniform Fiduciary Access to Digital Assets Act, or “RUFADAA” (the 
original Uniform Fiduciary Access to Digital Assets Act, “UFADAA,” was heavily 
opposed by technology companies and privacy advocates). Under RUFADAA, in-
structions provided by an account holder regarding fiduciary access, either through 
a tool provided by the service provider (such as the Inactive Account Manager and 
Legacy Contact tools mentioned previously) or through a will, power of attorney, 
trust, or other written record, are legally enforceable. In the absence of instructions 
provided by the account holder, the account’s terms of service will govern, and if 
the terms of service are silent on the issue, RUFADAA’s default rules will govern. 
Thirty-seven states have enacted RUFADAA into law and one state (Delaware) has 
enacted UFADAA (the principal difference between UFADAA and RUFADAA is 
that, under UFADAA, fiduciaries are presumed to have access to digital assets un-
less the account holder explicitly denies them such access). RUFADAA was intro-
duced in an additional six states (plus the District of Columbia) in 2017. Although 
RUFADAA’s careful balancing of the privacy interests of the account holder with 
the needs of the fiduciary make it a promising solution to the problem of fiduciary 
access, it has yet to be introduced in Massachusetts (though two other bills address-
ing the issue have been introduced).

Unfortunately, until such time as the Massachusetts Legislature sees fit to ad-
dress this issue, many more Massachusetts residents are likely to encounter the 
situation faced by the Ajemians.  ■

Francis R. Mulé is an associate at Mendel & Associates, LLC, 
where he practices in the areas of estate planning, estate 
administration and elder law. He is a director-at-large for the 
Young Lawyers Division of the Massachusetts Bar Association and 
a member of the Massachusetts LGBTQ Bar Association.

Update from the YLD
BY SAMUEL A. SEGAL

It has been another great year for the Massachusetts 
Bar Association and the Young Lawyers Division. The 
YLD remains committed to providing quality education, 
networking and community service opportunities to both 
our current and future lawyers — namely, law students.

To that end, we have already sent representatives 
from the MBA YLD to our many surrounding law 
schools during new student orientation in August and 
September 2017. We introduced the students to the 
MBA and everything it has to offer, with the added 
bonus of free membership for law students. Student 
enrollment in the MBA has soared as a result of these 
efforts, and we are not stopping with introductions.

In October, the YLD hosted a networking event for 
law students and young lawyers at Escape the Room 
Boston. It was a great team-building event, and we 
look forward to doing another in the future. It was also 
our first social event of the year and the first to sell out. 
We will continue this trend! Our next social/network-
ing event with law students will be a joint networking 
event at 21st Amendment on February 7, 2018.

The YLD also remains committed to the goals of 
giving back to the community. In September, we host-

ed the Volunteer Lawyer Project for a training in their 
Family Law Lawyer-for-a-Day clinic. The Lawyer-
for-a-Day Program is a free clinic available inside the 
probate and family courts for people who have no oth-
er access to legal help and is staffed by volunteer at-
torneys. In November, the YLD also collected canned 
goods for a holiday food drive to provide meals to 
families in need. We will also be organizing volunteer 
opportunities this holiday season at the Greater Bos-
ton Food Bank after the New Year.

The YLD will also be hosting and co-hosting many 
educational programs this year. We have already part-
nered with the Dispute Resolution Section to present 
a three-part series on succeeding at mediations and 
arbitrations. This will be the second series we have 
hosted with the DR Section. The first, presented in the 
2016-2017 year, was a great success, and we look for-
ward to presenting another terrific series this year with 
experienced neutrals and practitioners.

The YLD has also made a priority of making our 
most successful events annual programs that everyone 
at the MBA can look forward to. This includes our an-
nual networking night at a Celtics game with early ac-
cess to the stadium, a court-side photograph and great 
seats for the game. The game this year will be against 

the New York Knicks on Jan. 31, 2018. We will also be 
hosting another sunset cruise on the Spirit of Boston 
in August 2018.

All of our programs will be announced well in ad-
vance and include sign-up information. Make sure to 
sign up as soon as possible, as our events have been 
filling up fast!

Lastly, I wanted to give a big thank you to every-
one in the Young Lawyers Division, without whom 
none of these events and achievements would be pos-
sible. It’s your dedication, year in and year out, that 
has made the YLD the successful Division that it has 
become. Thank you!  ■

Samuel A. Segal is the chair of the 
Young Lawyers Division of the MBA and 
owner of the Law Offices of Samuel A. 
Segal, where he practices plaintiff’s-
side personal injury litigation.
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Mastering the security 
deposit in Massachusetts

BY MICHAEL J. MOLONEY

An interesting challenge for any attorney is the education of a client with respect to 
a security deposit. All too often a landlord treats the deposit as his/her money when, in 
actuality, it remains the property of the tenant. The basic laws governing the security 
deposit can be found under Massachusetts General Law, Chapter 186 Section 15B, in 
addition to the Massachusetts Attorney General Regulations, set forth in 940 C.M.R. 
Section 3.17(4). Violations of the security deposit laws can also result in violation of 
Massachusetts General Law, Chapter 93A. The legal landscape regarding the handling 
of a tenant’s security deposit is complicated. Attorneys, especially those unfamiliar with 
landlord/tenant law, can sympathize with this sentiment. Therefore, it is absolutely es-
sential that attorneys representing either landlords or tenants be intimately familiar with 
the legal significance of security deposits in Massachusetts.

At the inception of a tenancy, a landlord cannot demand a security deposit amount 
exceeding the first month’s rent. Upon receiving said deposit, the landlord must give 
the tenant a receipt stating the amount of the security deposit, the name of the person 
receiving it, the date on which it was received, and the description of the rented prem-
ises. A lesser-known requirement provides that upon receipt of the security deposit or 
within ten days of commencement of the tenancy, the landlord must provide the tenant 
with a signed statement of the present condition of the premises. The tenant then has 
fifteen days from receipt the opportunity to return the statement with additional dam-
ages not previously included. In this event, then the landlord, within fifteen days, is 
obligated to return a signed copy noting an agreement or any disagreement with the 
additions made by the tenant.

While most landlords understand that the deposit must be held in a bank account, 
this account must actually be separate, interest-bearing, and be located in Massachusetts. 
Moreover, within thirty days of possession of the security deposit, the landlord must pro-
vide the tenant another receipt indicating the name of the bank, the location of the bank, 
the account number of the deposit, and finally its total amount. 

If the deposit is held for more than one year, the landlord must pay the tenant interest 
on the deposit at five percent or at the rate paid by the bank if it is less than five percent. 
If the landlord fails to pay or credit the interest within thirty days of the anniversary of the 
deposit, the tenant is entitled to deduct the interest payment from the next rent payment.

A key provision that must be noted and understood by advocates for either side, are 
actions that a landlord must take after a tenant vacates their unit. A landlord must return 
a tenant’s deposit or balance thereof together with any interest owed within thirty days of 
the end of the tenancy. Further, a landlord may only deduct actual amounts to reimburse 
for unpaid rent, unpaid tax increases, or for a reasonable amount necessary to repair any 
tenant caused damage. In the event the landlord does retain a portion of the deposit, then 
a statement, signed under the pains and penalties of perjury, must be sent to the tenant. 
This statement must be complete with an itemized list of deductions accompanied by 
written documentation of the cost of the repairs.

Any noncompliance with these obligations can result in damages ranging from its 
immediate return up to a landlord being held liable for three times the amount of the 
security deposit, plus interest, together with court costs and reasonable attorney’s fees. 
Because this potential liability often far outweighs the benefit of demanding a security 
deposit, landlords should rethink requesting it and instead considering the course of ac-
tion of raising the monthly use and occupancy fees. Nevertheless, both sides need to 
be proactive in advocating issues relating to the security deposit. A vast understanding 
of these challenging and complicated requirements is an indispensable skill, ultimately 
benefiting any attorney representing clients in housing related matters.  ■

Michael J. Moloney is a staff attorney at the Fall River Housing 
Authority focusing in a variety of legal matters including evictions, 
collections, discrimination complaints, liability claims, procurement 
laws, contract implementation and policy issues. Moloney is a 
graduate of Roger Williams University School of Law and Sacred 
Heart University, and is a member of the Massachusetts bar, 
the Connecticut bar, and United States District Court, District of 

Massachusetts bar. A native of Worcester, and now residing in Rhode Island, Moloney is 
the Plymouth County director for the Massachusetts Bar Association’s Young Lawyers 
Division and also serves as the YLD Development & Membership chair.

MBA seeks 
nominations for 
2018–19 officer, 

delegate positions
 

The Massachusetts Bar Association is 
currently accepting nominations for officer 
and delegate positions for the 2018–19 
membership year.
 

Nominees must submit a letter of intent 
and a current resume to MBA Secretary c/o 

Gwen Landford by 5 p.m., on Friday, Feb. 23, 
2018, to be eligible.

 
To submit a nomination, mail or hand-deliver 
the information to:
 

MBA Secretary
Massachusetts Bar Association

Attn: Gwen Landford
20 West St., Boston, MA 02111

 
If you have any questions about the 
nomination process, call MBA Chief 
Operating Officer Martin W. Healy  

at (617) 988-4777.

www.MassBar.org 
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Evelyn Haralampu is a partner of the Boston law firm, Burns 
& Levinson LLP and heads the Employee Benefits, Executive 
Compensation / ERISA practice. She speaks and writes extensively 
on various topics in healthcare, employee benefits, executive 
compensation and tax related matters, both to professional and 
lay audiences. This article previously appeared online as a Burns & 
Levinson Employee Benefits Update.

RETIREMENT PLAN FEE LITIGATION: PROTECTING FIDUCIARIES 
Continued from page 21

• The plan offered too many investment choices from which plan participants have 
to select.

• Paying fees to fund providers is a type of self-dealing, prohibited transaction.

In their complaint plaintiffs must present sufficient facts, which the court must 
accept as true, to state a plausible claim for breach of fiduciary duty. Facts presenting 
only a possibility of misconduct will not move the case forward. Plaintiffs hope that 
at least one allegation is plausible enough to survive dismissal, thus opening the door 
for full-fledged discovery, trial or settlement.

Plans in the crosshairs
Many colleges and universities have 403(b) or 401(k) retirement plans which are 

designed to allow employees to save part of their compensation in a tax-sheltered 
vehicle, and to direct the investments of their own savings. Fiduciaries of both 403(b) 
and 401(k) plans typically select a menu of options, such as mutual funds or trusts, 
from which participants may choose to invest their retirement savings. The financial 
institutions that make the investments options available typically take fees from the 
individual investment choices to compensate their services for investment manage-
ment, recordkeeping and administration. It is probably no coincidence that the plans 
first being targeted by the recent lawsuits have funds in the billions of dollars.

Tracey v. MIT (10/4/2017) 
Facts
MIT maintains a 401(k) plan for which Fidelity is the recordkeeper and an invest-

ment provider. Prior to 2015, the plan offered 180 Fidelity fund choices out of the 
total 300 investment options in the plan. In 2015, MIT winnowed down the number 
of options to 37, only one of which is a Fidelity fund, and mapped assets over to less 
costly funds. It adopted a flat recordkeeping fee of $52 per participant instead of pay-
ing those fees from a fee sharing arrangement based on plan assets.

Court’s actions
To support their claim that MIT breached its duty of loyalty to plan participants, 

plaintiffs cited the role of Fidelity’s CEO on the MIT board and her family’s charitable 
giving to MIT, implying that MIT was using the plan to foster profitable institutional 
relationships with Fidelity. The court rejected these allegations as too speculative to 
make a plausible complaint, and dismissed the allegations that MIT breached its fidu-
ciary duty of loyalty to plan participants. 

However, the plaintiffs did convince the court that there is a plausible claim that 
MIT may have breached its fiduciary duty of prudence to the plan by allowing the plan 
to pay excessive fees. Plaintiffs cited the plan’s large number of actively managed Fi-
delity funds, expensive share classes, and the lack of any competitive bidding process 
regarding the plan’s recordkeeping, administration and investment management fees 
as facts to support a finding of imprudence. 

The issue of whether MIT engaged in a prohibited transaction when it paid Fidelity 
fees from the plan’s non-mutual fund investment options has also survived dismissal.

Precedent noted
Before the case was reviewed by the federal district court judge, a magistrate judge 

reviewed it in detail and made recommendations. In preparing her recommendation to 
the district court judge, the magistrate judge cited case law to the effect that: 

Offering a wide range of fund options complies with ERISA;
• Nothing in the law requires a fiduciary to scour the market for the cheapest possible 

funds; and
• Offering too few investment options poses a more plausible claim for imprudent 

management than offering too many.

Left open for the court to explore is whether offering many similar investment 
choices is imprudent and a breach of ERISA fiduciary duty because it increases the 
associated fees, or whether the higher fees are a reasonable business cost of allowing 
participants greater flexibility in their investment choices.

Sweda v. University of Pennsylvania   (E.D. Pa., 
9/21/2017)

Facts
By contrast, plan participants who sued the fiduciaries of the 403(b) plan of the 

University of Pennsylvania for breach of their ERISA fiduciary duties were unsuc-
cessful in convincing the court of the plausibility of their complaints, and the case was 
dismissed in full.

The plan has 78 to 118 investment options, offered by Vanguard and TIAA-CREF. 
Both Vanguard and TIAA-CREF serve as the recordkeeper for their respective offer-
ings. 

Allegations
The participants argued that University of Pennsylvania breached its ERISA fidu-

ciary duties to the plan by: 
• Locking the plan into TIAA recordkeeping and the CREF stock account that cannot 

be removed;
• Enabling TIAA-CREF and Vanguard to collect excessive fees;
• Incurring increased costs by offering many duplicative investment choices;
• Failing to monitor fiduciaries; and
• Engaging in prohibited transactions.

Locking in plan funds and recordkeeping is not a breach
It is not unusual for a college or university to offer a large number of investment 

options to plan participants. One reason is that vendors sell plans a bundled program 
that includes the vendor’s investment funds, recordkeeping and administrative ser-
vices. The court found that locking in a set of the vendor’s funds as plan investment 

options is not itself a breach of fiduciary duty. Rather, the court viewed the fiduciaries’ 
opting for a bundled package as a rational and competitive business strategy.

Multiple recordkeepers is not a breach
Plaintiffs argued that offering many TIAA-CREF and Vanguard funds increased 

recordkeeping fees in breach of the fiduciaries’ ERISA duty because each vendor 
charged its own fees. The court rejected that argument as a plausible claim for breach 
of fiduciary duty because there were valid business reasons for the fiduciaries’ choic-
es. For example, the court accepted as reasonable allowing each fund vendor to keep 
the records of its own fund offerings.

Asset-based vs. flat, per participant charges
The court also rejected plaintiffs’ claim that asset-based fees are per se excessive 

and establish a breach of duty. Noting that a flat fee disproportionately hurts smaller 
accounts because it is a higher percentage of the balance, and a percentage charge 
disproportionately hurts larger accounts by imposing a larger dollar fee, it is not up 
to the courts to second-guess how fiduciaries allocate costs among participants. That 
there are cheaper options available is also not enough to find breach of fiduciary duty.

Too many choices
Offering 78 different choices was not unreasonable, said the court, because it pro-

vides a reasonable mix and range of investment options. Having duplicative funds in 
the plan’s different approaches to investing is not a breach of fiduciary duty, even if it 
did not result in the cheapest fees. The plan structured its investment choices to suit 
how much guidance any single participant needs for choosing investments. Because 
of that structure, it was necessary to duplicate funds, and that duplication raises no 
plausible inference of breach of fiduciary duty.

Institutional vs. retail Shares
Whether a fiduciary can or should offer the cheaper, institutional class of shares 

of a mutual fund option depends on how much is invested in the fund, and whether 
liquidity restrictions attach to the institutional shares. There are rational reasons for 
keeping retail shares. The court viewed that the fiduciaries’ choice of retail shares to 
allow for a greater variety of choices and fund liquidity are lawful reasons for choos-
ing retail shares.

Underperformance
As long as the fund choices were reasonable when selected, falling below the 

benchmark is not a per se breach of fiduciary duty in selecting the fund. The court 
noted that on average, more than half the plan funds exceeded the benchmarks, so one 
could not conclude the fund choices were imprudent.

No prohibited transaction
The plaintiffs recast some of the facts to allege that fiduciaries engaged in a pro-

hibited transaction. But the court found that paying TIAA-CREF and Vanguard for 
their services does not rise to the level of a prohibited transaction, given the modest 
fund charges.

The case was dismissed in full for failure to state a claim.

Considerations for fiduciaries
The cases against institutions of higher education are still in very early stages, and 

provide no strict guidelines for complying with the fiduciary requirements of ERISA 
when managing 403(b) and 401(k) plans. What does seem clear is that fiduciaries 
should document carefully the reasons for various actions. Below are points of vulner-
ability that merit particular attention:

Number of fund choices: There is no magic number of investment choices in a 
retirement plan. The courts appear to be balancing the need for a plan to offer a wide 
range of investment choices for different risk tolerances and investment styles against 
whether the number of funds chosen imprudently raises the cost of the plan. Offering 
too few funds runs the risk of imprudent selection by limiting investments choices. 
Offering funds through a bundled approach could be a breach of fiduciary duty or a 
prudent business decision, depending on the facts.

Types of funds: The courts have reviewed whether fiduciaries have imprudently 
driven up the cost of the plan by offering actively managed funds (as opposed to in-
dexed funds), retail shares (as opposed to institutional) and duplicative funds.

Underperforming funds: Not removing underperforming funds can be a fidu-
ciary breach depending on the facts.

Too many recordkeepers: Whether a plan is paying excessively for different re-
cordkeepers, or whether a bundled approach is a prudent choice is an issue the courts 
review. Whether bids were solicited to determine the reasonableness of the fees a plan 
pays can provide a defense to a plan fiduciary.

Enhanced services: Courts have found that paying higher fees because services 
are enhanced is not a breach of fiduciary duty as long as the fees are reasonable for the 
services. Thus, establishing the reasonableness of the fee for the services rendered is 
a fiduciary consideration.

Excessive fees: Whether fiduciaries considered overall costs and different meth-
ods of paying fees such as a flat fee approach have been considered in determining 
fiduciary breach.

Locked-in investment choices: Whether the choice to lock in certain investment 
choices that cannot be reviewed because of a statute of limitations, or whether the 
choice allowed the fiduciary to offer a diversity of investment options that would not 
be available without the lock are issues a court might consider in determining whether 
a fund choice that cannot be removed is a prudent investment choice. ■
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Timothy C. Twardowski was elected partner at 
Robinson + Cole. A member of Robinson+Cole’s 
Land Use and Real Estate + Development Groups, he 
works in the firm’s Boston and Providence offices, 
where he focuses his practice on land use policy, de-
velopment permitting and real estate. Twardowski 
represents a national wireless communications pro-
vider in permitting matters, and has assisted that cli-
ent in securing approvals for the installation or modi-
fication of wireless telecommunications facilities in 
dozens of Massachusetts and Rhode Island commu-

nities. He also advises a national real estate trade association on state 
and local land use and real estate-related initiatives and trends across the 
country.

MBA Honor Roll Firm Todd & Weld LLP recently announced 
the addition of four partners to the firm. Attorneys Paul Cirel, Ingrid 
Martin, Daniel Cloherty and Victoria Steinberg join Todd & Weld after 
many years as partners at Collora LLP, a Boston boutique litigation firm, 
which recently combined with the global firm, Hogan Lovells. The ad-
dition expands Todd & Weld’s capabilities in white-collar defense, gov-
ernment investigations, complex business disputes, employment law and 
other litigation practice areas, the firm said in a press release.

Ian J. Pinta of MBA Honor Roll Firm Todd & 
Weld LLP was recently elected to the firm’s 
partnership. He concentrates his practice on commer-
cial business and general litigation matters, as well 
as medical malpractice and personal injury litigation. 
Pinta obtained his law degree cum laude from Suffolk 
University Law School, and undergraduate degree 
from Washington University in St. Louis.

MBA Honor Roll Firm Todd & Weld LLP’s 
Max Stern will have photographs on exhibit at 
Adelson Galleries Boston (520 Harrison Ave., Bos-
ton) from March 2 to April 29. Stern’s images will 
be showcased in MARDI GRAS INDIANS, a joint 
exhibition with African American artist Robert Free-
man. The exhibition will include eight photographs 
by Stern that capture the “constant energy and mo-
tion — in the moment and from times long past 
— on full display in the parades of the Mardi Gras 
Indians.” The exhibition will also include 12 new 

paintings by Freeman, who pinned Stern’s photographs to the walls of his 
studio for inspiration as he painted this series.

MBA member Jeremy Y. Weltman has joined 
Hermes, Netburn, O’Connor & Spearing PC as a 
shareholder. He represents both individuals and 
companies across a variety of industries. “I am ex-
cited to join such a strong team of attorneys who 
are committed to providing clients with creative and 
practical solutions and unsurpassed value. I look 
forward to continuing to serve clients using my 
practical, results-oriented approach,” says Weltman.

Dana M. Horton was elected partner at Robinson 
+ Cole. A member of Robinson+Cole’s Insurance + 
Reinsurance Group, she works primarily in the firm’s 
Providence office. Horton is an insurance litigation 
attorney with over 15 years of experience represent-
ing and advising insurance companies in large loss 
property subrogation matters, property insurance 
coverage disputes and bad faith claims. Horton rep-
resents insurers who have compensated their custom-
ers for damage pursuant to their property insurance 

policies, and she pursues recovery from responsible third parties. She 
also has extensive experience litigating and advising insurers on coverage 
issues and defends insurance companies in extra-contractual claims and 
bad faith litigation throughout New England.
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