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BY MIKE VIGNEUX

When Christopher P. Sullivan be-
came a lawyer more than 40 years 
ago, he took an oath — the same 
oath that Massachusetts attorneys 
still take today when being sworn in.

The oldest attorney’s oath in the 
United States, it reads: “I solemnly 
swear that I will do no falsehood, nor 
consent to the doing of any in court; 
I will not wittingly or willingly pro-
mote or sue any false, groundless or 
unlawful suit, nor give aid or consent 
to the same; I will delay no man for 
lucre or malice; but I will conduct 
myself in the office of an attorney 
within the courts according to the 

best of my knowledge and discretion, 
and with all good fidelity as well to 
the courts as my clients. So help me 
God.” (Massachusetts General Laws, 
Chapter 221, Section 38)

For Sullivan, who began his year 
as president of the Massachusetts 
Bar Association on Sept. 1, the basic 
concepts in the oath still hold true 
today, especially in times of uncer-
tainty. What he refers to as “bedrock 
legal principles,” such as the rule of 
law, due process, access to justice 
and equal protection, are fundamen-
tal aspects of the special role that 
lawyers play in society.

A partner at Robins Kaplan LLP 
in Boston, Sullivan plans to em-

phasize these basic legal principles 
throughout the association year. He 
also hopes to encourage lawyers to 
think more about their citizenship 
and civic responsibilities in becom-
ing what he calls “attorney citizens.” 
Sullivan remembers a time 30 years 
ago when half of the elected state 
legislators in Massachusetts were 
lawyers — a percentage that has 
dropped significantly since that time. 
He thinks lawyers have a duty to get 
more involved in civic matters and 
should also consider being more po-
litically active, including running for 
elected office.

Another priority for Sullivan is 
to strengthen the bar’s relationship 

with the judiciary by defending it 
and explaining certain controver-
sial or difficult court rulings or de-
cisions. According to Sullivan, the 
judiciary is often constrained by the 
law or judicial ethics when making 
decisions, such as the granting of pa-
role to defendants in certain criminal 
matters, as well as issuing mandatory 
minimum sentences for drug offens-
es. Depending on the case, a judge 
might have little or no discretion in 
determining the outcome based on 
the law. Instances such as these are 
where Sullivan sees the bar as having 
a role in educating the public as why 
the court decided what it did.

“The organized bar has 
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It’s that time of year. Summer is ending. Autumn is just around 
the corner, and the Massachusetts Bar Association begins its new 
year. Welcome back.

A new year offers the opportunity to set new goals and get a fresh 
start. It is time we make all sorts of promises to ourselves that we 
hope will make us better. This year, I hope you will promise yourself 
to become a more active and involved MBA member. When I was 
a young associate, the partner I worked for said the MBA was like 
a relationship; the more I put into it, the more I would get out of it. 
Looking back at almost 40 years of practicing law in Massachusetts, 

I realize that his advice was some of the best I ever received.
The MBA provided a way to meet and interact with my peers; network with older, 

more experienced practitioners; and get to know judges outside the confines of a court-
room. Some of my closest friends are people I met through the MBA. Many of those 
friends have practices very different from mine. If it wasn’t for the MBA, I may never have 
even met them. These friends have enriched my professional life in many different ways.

My MBA membership also offered an opportunity to continue my legal education so 
I could keep up with the latest developments in the law and pick up practical tips on how 
to be a better lawyer. As you may know, now all of the MBA CLEs are free to members. 

Before I became a more active member, I didn’t realize just how much the MBA does 
for the judicial system, for our profession and how much it has to offer to its members. In 
addition to advocating for proper funding for our courts, the MBA has an influential pres-
ence on Beacon Hill where it actively supports or opposes pending legislation that impacts 
the courts or our profession. Through its Amicus Committee, the MBA takes positions in 
appellate cases that involve significant and important legal issues affecting the legal com-
munity or society at large. In short, the MBA is a legal force in our commonwealth that is 
respected and appreciated.

The MBA also takes an active role in promoting community service with programs, 
such as the Tiered Community Mentoring, Judicial Youth Corps and SOLACE programs. 
The Mock Trial Committee runs a competition for high school students who participate 
in mock trials. The MBA also provides pro bono opportunities through its monthly Dial-
a-Lawyer program, where MBA members volunteer a couple of hours of their time to 
answer legal questions over the phone that are asked by people seeking legal assistance. 
Often these callers are referred to the MBA’s Lawyer Referral Service, where they are 
matched to appropriate MBA members.

Anyone looking for a way to give back to the judicial system, the legal profession and 
their community can easily find something at the MBA that suits them well. So make a 
new year’s resolution to get off the sidelines and become a more active member of the 
MBA. It’s a decision you won’t regret. ■

Happy New Year!  
Welcome back!

         PRESIDENT'S VIEW

Christopher P. Sullivan

Wednesday, Sept. 27
5:30–7:30 p.m.
MBA, 20 West St., Boston

2017 Welcome Back Reception

RSVP at MassBar.org/WelcomeBack

SAVe the dAte!

Belongi
MASSBAR
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JILL A. COLLINS

They say law 
school is a mara-
thon, not a sprint. 
Like many run-
ners, incoming law 
students want to 
know the secrets for 
maximizing their 
performance. They 
focus on the grades 

because they are told (or come to be-
lieve) that grades are the only measure 
of success in law school. While there is 
truth to that, attorneys know that there 
are many additional skills required for 
success in practice that are not reflected 
in grades alone.

One of the best ways for law students 
to enjoy their law school experience and 
develop non-legal skills is by getting 
involved in extra-curricular activities. 
Students who get involved, especially 
those who take on leadership roles, de-
velop many skills that are relevant in le-
gal practice. Among the most beneficial 
are event management, networking and 
collaboration.

The first skill set, organization and 
event management, is practical:When 
new attorneys initially get involved in 
their workplaces and their communities, 
they are often called-upon to organize 
committees or plan events. Student lead-
ers sharpen these skills in law school. 
They understand what it takes to start 
with an idea and make it a reality, wheth-
er it’s organizing an orientation for new 
journal staff or planning a major fund-

raising event for public interest schol-
arships. Peter Alvarez, a 2014 graduate 
of Boston University School of Law 
(BU Law) and current associate at Cho-
ate Hall & Stewart LLP, was the vice-
president of the Student Government 
Association and Black Law Students As-
sociation. He reflected that, “[l]eading 
student organizations honed my organi-
zation, communication and management 
skills that I use in practice. It also gave 
me an avenue to engage with upper and 
lower classmen, professors, administra-
tors and alumni, and I have maintained 
those relationships to this day.”

Peter’s insight offers a good segue 
into the second skill set, networking. In 
practice, networking is a skill that can 
make or break a career. When law stu-
dents assume leadership roles in student 
organizations, they quickly learn how 
powerful it is to network around shared 
interests. Yasmin Ghassab, a 2014 grad-
uate of BU Law, held leadership roles in 
the Legal Follies, Middle Eastern South-
east Asian Law Students Association 
(MESALSA) and OutLaw, and offers a 
compelling example. “I received my first 
job offer from a firm where an alumnus 
of a BUSL student organization intro-
duced me to the firm’s recruiter. I have 
personally recommended individuals 
from student organizations for positions 
(with a high success rate of offers being 
extended), and even referred clients to 
attorneys I met in student organizations 
at BU.” Yasmin is currently an associate 
at DLA Piper.

Obtaining a desirable job is an ideal 
outcome of networking. Outreach made 

through student organizations, however, 
can also help to build networks for en-
gagement outside the law office, which 
is often where clients are cultivated. Bri-
an Balduzzi, BU Law 2013 JD, 2014 Tax 
LLM, agreed. “Acting as Treasurer for 
OutLaw encouraged me to become more 
active in the LGBTQ community in 
Boston and helped me become more au-
thentic in the workplace and classroom. 
I would not have had the conviction to 
join the MA LGBTQ Bar Association 
Board or SpeakOut Board.” 

The third skill student leaders de-
velop is management of others. Jared 
Shwartz, BU Law JD 2014 and former 
president of the Student Government 
Association at BU Law, shared that “[t]
aking a leadership position in a student 
group taught me the importance of ef-
fective communication and managing 
expectations, two skills that are invalu-
able in providing efficient client ser-
vice.” Jared is now a corporate associ-
ate at McLane Middleton, and explained 
that, “I better understood how to find 
a middle ground when considering the 
competing interests of my fellow group 
members — a challenge that I am tasked 
with every day as a practicing attorney.” 
Brian Balduzzi echoed these thoughts. 
“For me, serving as co-president of the 
Public Interest Project at BU Law al-
lowed me to collaborate and think stra-
tegically about impact beyond the class-
room and how to lead a team. …I had 
more empathy, purpose, and patience 
when working at a law firm.” After sev-
eral successful years in practice, Brian is 
now in his final year of a two-year MBA 

program at SC Johnson College of Busi-
ness at Cornell University.

For those students wondering if en-
gagement is something to put off until 
second or third year, Yasmin Ghassab 
offered this advice: “The best decision 
I made in law school was to get in-
volved, and to get involved early…. [S]
tudent organizations allow first years the 
unique opportunity to form meaningful 
relationships with second and third years 
who provide great advice (and outlines) 
during law school, and access to em-
ployment and professional development 
opportunities after law school.”

I am fortunate to observe, time and 
again, the truth of Yasmin’s statement. 
Like the Boston Marathon runners who 
get high fives from the crowd to help pro-
pel them to the finish line, law students 
reflect fondly on their law school expe-
rience when they get involved early and 
take on leadership roles. Moreover, they 
arrive at the finish line better prepared 
to serve their clients and their commu-
nities. I encourage all law students to 
consider engagement and leadership as 
essential parts of the law school experi-
ence.  ■

Jill A. Collins is the associate director for student 

affairs at Boston University School of Law. After 

practicing for more than five years in the area of 

trusts and estates, Jill transitioned to her current 

role in which she supports law students in many 

different ways, including their engagement with 

student groups.

School of Thought is a regular column geared for 

law student members.

Leadership in law school
          SCHOOL OF THOUGHT

Jill A. Collins
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September
Wednesday, September 6
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, September 7
Bust Through Procrastination  
12:30-2 p.m.
MBA, 20 West St., Boston

Thursday, September 7
Practice Launch Pad Series Week 1 
1-3 p.m.

Tuesday, September 12
Attract and Retain Millennials to 
Increase Profits  
12:30-2 p.m.
MBA, 20 West St., Boston

Wednesday, September 13
Update on the New Marijuana Law  
12:30-2 p.m.
MBA, 20 West St., Boston

Thursday, September 14
Practice Launch Pad Series Week 2  
1-3 p.m.
MBA, 20 West St., Boston

Tuesday, September 19
Estate Planning 101 Series: Trust 
Basics  
4-7 p.m.
MBA, 20 West St., Boston

Thursday, September 21 
Practice Launch Pad Series Week 3 
Thursday, Sept. 21, 1-3 p.m.

Tuesday, September 26
Maximizing the Value of Expert 
Testimony  
4-7 p.m.
MBA, 20 West St., Boston

Tuesday, September 26
MBF Grantee Reception – Boston
5-7 p.m.
MBA, 20 West St., Boston

Wednesday, September 27
MBA House of Delegates Meeting
4-6 p.m.
MBA, 20 West St., Boston

Wednesday, September 27
2017-18 “Welcome Back” Member 
Reception
5:30-7:30 p.m.
MBA, 20 West St., Boston

Thursday, September 28
Practicing with Professionalism
8:30 a.m.-4:30 p.m.
University of Massachusetts Lowell Inn 
& Conference Center, 50 Warren St., 
Lowell

Thursday, September 28
Practice Launch Pad Series Week 4 
1-3 p.m.

October
Tuesday, October 3
MBF Grantee Reception – Western 
Mass.
4:30-6:30 p.m.
Location TBA

Wednesday, October 4
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, October 5
Practice Launch Pad Series Week 5 
1-3 p.m.

Thursday, October 12
Practice Launch Pad Series Week 6  
1-3 p.m.
MBA, 20 West St., Boston

Friday, October 13-Saturday, 
October 14
27th Annual Family Law Conference
Sea Crest Beach Hotel, 350 Quaker 
Road, North Falmouth

Wednesday, October 18
MBA Western Mass. Dial-A-Lawyer 
Program
4-7 p.m.
Dial-in #: (413) 782-1659

Thursday, October 19
Practice Launch Pad Series Week 7 
1-3 p.m.

Friday, October 20
Practicing with Professionalism
8:30 a.m.-4:30 p.m.
Western New England University 
School of Law, 1215 Wilbraham Road, 
Springfield

Tuesday, October 24
44th Annual Robert Fuchs Labor Law 
Conference
1-5 p.m.
Suffolk University Law School, 120 
Tremont St., Boston

Thursday, October 26
Practice Launch Pad Series Week 8  
1-3 p.m.
MBA, 20 West St., Boston

Thursday, October 26
Annual State of the Judiciary Address
4-6 p.m.
John Adams Courthouse, One 
Pemberton Square, Boston

November
Wednesday, November 1
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, November 2
Practice Launch Pad Series Week 9 
1-3 p.m.

Thursday, November 2- 
Saturday, November 4
New England Bar Association  
Annual Meeting
Salem Waterfront Hotel and Suites,  
225 Derby St., Salem

Friday, November 3
Fifth Annual Probate Law Conference
8 a.m.-4 p.m.
Four Points Sheraton, 1125 Boston 
Providence Turnpike, Norwood

Thursday, November 9
Practice Launch Pad Series Week 10  
1-3 p.m.
MBA, 20 West St., Boston

Thursday, November 16
15th Annual In-House Counsel 
Conference
9 a.m.-1 p.m.
Sheraton Framingham, 1657 Worcester 
Road, Framingham

Thursday, November 16
MBA House of Delegates Meeting
4-6 p.m.
MBA Western Mass. Office, TD Bank 
Conference Center, Springfield

December
Wednesday, December 6
MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, December 7
2017 MBA Holiday Party: Casino Royale
5:30-8:30 p.m.
MBA, 20 West St., Boston

Wednesday, December 13
Western Mass. Holiday Reception
4:30-7 p.m.
MBA Western Mass. Office, TD Bank 
Conference Center, Springfield

REAL-TIME WEBCAST AVAILABLE FOR PURCHASE 
THROUGH MBA ON DEMAND AT 

WWW.MASSBAR.ORG/ONDEMAND

INDICATES RECORDED SESSION AVAILABLE FOR 
PURCHASE (AFTER LIVE PROGRAM) THROUGH MBA 
ON DEMAND AT WWW.MASSBAR.ORG/ONDEMAND.

CALENDAR OF EVENTS
FOR MORE INFORMATION, VISIT MASSBAR.ORG/EVENTS/CALENDAR

Prenups & postnups: the dawning of sunrise/sunset clauses
BY VICKI SHEMIN

In a recent mat-
ter, an interesting di-
lemma arose.

The parties were 
negotiating the terms 
of their prenuptial 
agreement with as-
sistance of indepen-

dent counsel. My client, the bride-to-be 
(“Elizabeth”), had significantly fewer as-
sets than her fiancé (“Joe”). 

During my meeting with Elizabeth, 
we discussed the pros and cons of a sun-
set clause — a provision that would ren-
der the entire prenup null and void upon 
the birth of the parties’ first child (or upon 
the parties’ adoption of a first child). I en-
couraged Elizabeth to try to negotiate as 
many of the terms of the agreement that 
she felt comfortable so doing with Joe. 

The next morning, after Elizabeth 
and Joe talked it out, the couple was in 

agreement that the sunset clause was to-
tally appropriate for their life facts and 
circumstances.

All was well and good, until…
Two days later, I received a turnaround 

draft of the prenup from Joe’s attorney. He 
had subsequently advised Joe not to include 
the sunset clause in the prenup. His reason-
ing was this: There was no need to include 
the clause; if Elizabeth and Joe wanted to 
alter any of the terms of the prenup after 
the arrival of their child, they could simply 
amend or revoke the document at that time.

While seemingly perfectly logical on 
its face, this advice and approach troubled 
me considerably.

It occurred to me that Elizabeth and Joe 
would find themselves in the position of 
essentially negotiating a postnuptial agree-
ment. As with a prenup, one of the most 
basic tenets of a postnup is that there must 
be absolutely no evidence of coercion, du-
ress or undue influence 

Coercion. Duress. Undue influence. 

Those elements can be likened to pornog-
raphy — different in the eye of the behold-
er, and yet, you kind of know it when you 
see it.

Often, when considering whether 
someone is truly under duress, a judge will 
attempt to ascertain the emotional state of 
mind of the spouse who feels she or he was 
acting out of a loss of fee will. As to co-
ercion and undue influence, the court will 
look to see if one spouse was directly or 
tangentially instilling fear in the other to 
cause him or her to take a certain action. 
Similarly, undue influence can arise by ap-
plying steady pressure on another individ-
ual over time or imposing a stronger will 
over a weaker person’s will by exploiting 
a relationship.

Anyone who has experienced parent-
hood for the first time can attest to the sheer 
exhaustion, fog and haze that accompanies 
this time of life. It is hard to imagine that 
a new parent could be well positioned to 
negotiate important contract terms while in 

this state of mind. The carefully considered 
decisions and discussions that character-
ized the prenup period become in sharp 
contrast to the chaotic and muddled mind-
set with which one would have to negotiate 
anew the disposition of significant contract 
terms involving key assets and liabilities. 

In our case, Elizabeth and Joe gave the 
matter a great deal of thought and eventu-
ally opted for the sunset clause to remain 
an integral part of their postnup.

So, what is the takeaway lesson? It is 
clear that any sunset clauses of a prenup — 
that give rise to renegotiation such that they 
effectively devolve into a sunrise clause of 
a postnup — should be generally consid-
ered undesirable and approached with all 
due caution in the light of day.  ■

Vicki L. Shemin, J.D., LICSW, ACSW is a family law 

attorney, mediator, collaborative lawyer, parenting 

coordinator and partner at Fields and Dennis LLP. 

She can be reached at (781) 489-6776, or vshemin@

fdcattorneys.com. 

         VIEWPOINT

Vicki Shemin
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MBA CLE AND ON DEMAND
WWW.MASSBAR.ORG/EDUCATION

Attend a FREE 
seminar on 
recent case law, 
new practice 
and procedural rules, practice management 
issues, emerging legal trends and more, either 
in person, via real-time webcast or later via MBA 
On Demand. Stay on top of the law, advance your 
career and enhance your practice — all at no 
extra cost.

PUBLICATIONS
WWW.MASSBAR.ORG/
PUBLICATIONS 

Stay up-to-date on 
the latest trends and 
legal developments 
through Lawyers 
Journal, Section Review, 
Lawyers eJournal and 
Massachusetts Law Review. 

WWW.MASSBAR.ORG/DISCOUNTS

Save money through discounts on various 
products and services. Visit our member benefits 
page for a complete list of member-only discounts.

ABA BOOK DISCOUNT
WWW.MASSBAR.ORG/ABA

MBA members save 15 percent off 
the general public price on every book available on 
the American Bar Association webstore when using 
the special MBA discount code PAB6EMAB.

CLIO
WWW.MASSBAR.ORG/CLIO

Use Clio to schedule meetings, 
organize cases, track time 
and invoice your clients. Clio allows lawyers to 
take control of their practice from any device, 
in any location, at any time. Clio even integrates 
seamlessly with other popular applications like 
Fastcase and LawPay. MBA members receive a 10 
percent lifetime discount on Clio.

CREDIBLE
WWW.MASSBAR.ORG/CREDIBLE

Credible makes it quick and 
easy for MBA members to 
save on their student loans. 
Credible is a multi-lender marketplace that allows 
borrowers to receive competitive loan offers from 
its vetted lenders. Fill out one form at MassBar.org/
Credible, then receive and compare personalized 
offers from numerous lenders.

HERTZ
WWW.MASSBAR.ORG/HERTZ

Hertz specializes in local car 
rental, leasing of heavy equipment, the sale of 
one-year vehicles for their rental fleet, claim 
management services for liability exposure, 
moving assistance and advisement on corporate 
telecommunications and management information 
services.

LAWPAY — AN AFFINIPAY SOLUTION
WWW.LAWPAY.COM/MASSBAR

LawPay is the preferred 
payment solution for attorneys. 
Designed specifically for 
the legal industry, LawPay offers a secure and 
convenient tool for receiving online credit card 
payments — the fastest way to get paid.

ROCKET MATTER
WWW.ROCKETMATTER.COM/MASSBAR

Rocket Matter offers an all-in-
one legal practice management 
platform with the most powerful, 
easy-to-use time and billing 
software in the industry.  MBA members receive 
15% off Rocket Matter’s regular monthly 
subscription — for life! 

RUBY RECEPTIONISTS
WWW.CALLRUBY.COM/MASSBAR

Get Ruby’s legendary live service, 
a business phone number, and a 
comprehensive suite of features for a fraction of 
the cost of an on-site hire. MBA members receive 
5% off monthly plans.

WWW.MASSBAR.ORG/ADVOCACY

Join fellow MBA 
members to develop 
policy positions 
that improve the 
administration of justice 
in the commonwealth.
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BY MALEA RITZ

M ore than 1,000 members of the legal com-

munity gathered at the Massachusetts Bar 

Association’s 2017 Annual Dinner on May 

4, to celebrate a slate of honorees and hear the fas-

cinating insights into the U.S. Supreme Court from 

CNN senior analyst and best-selling author Jeffrey 

Toobin, who gave the keynote speech. 

At the beginning of the evening, MBA President 

Jeffrey N. Catalano addressed the sold-out crowd at 

the Westin Boston Waterfront by acknowledging the 

numerous civic engagement efforts that members of 

the MBA have assisted with over the past year, in-

cluding its Leadership Academy; programs like the 

Judicial Youth Corps, Tiered Community Mentoring 

and Mock Trial; and the MBA’s MassBar Beat pod-

cast, launched during his year.
“There are many fingerprints all over the great 

work we do. So many of you have put the interest 

of others before yourself. And I deeply appreciate 

that,” Catalano said. “One thing that I’ve learned is 

that Massachusetts lawyers, legislators and judges 

never stop proving what we’re capable of.”

Catalano segued into introducing the award re-

cipients, saying that “sometimes we worry about 

whether we are giving out too many awards at these 

ceremonies. Let me be very frank about this — I 

don’t think we spend enough time celebrating each 

other.”
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Receive FREE assistance from the MBA Committee 
on Professional Ethics to help resolve ethical 
concerns that confront you in your day-to-day law 
practice.

FASTCASE
WWW.MASSBAR.ORG/FASTCASE

Enjoy FREE, unlimited 
use of Fastcase, one of 
the largest online legal 
research libraries, which 
provides MBA members 
with coverage from state and federal courts, state 
statutes, and administrative regulations, as well 
as court rules, constitutions, and other valuable 
libraries. 
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Settle legal fee disputes through the MBA’s Fee 
Arbitration Board (FAB) program, which provides 
voluntary binding arbitration for disputes 
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between attorneys. 
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negotiated rates through the 
MBA’s own insurance agency. 
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largest referral services of its kind, which makes 
more than 25,000 referrals each year  — and now 
offers instant referrals 24/7.

®
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WWW.MASSBAR.ORG/MENTORMATCH

MentorMatch, a virtual career 
development tool, provides you 
with an unique opportunity to 
share and receive leadership 
and management skills, guidance, advice, and 
valuable life lessons from fellow MBA members. 
This new exclusive benefit allows you to learn 
different perspectives from various practice 
levels, and begin to build strong relationships and 
referral networks with MentorMatch participants.
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The MBA’s app is now 
available! Download the 
app today from the Apple 
Store or Google Play by 
searching for MassBar: 
My Bar Access, and 
instantly connect with fellow members. Share 
practice information, documents and tips through 
discussions, blogs and more — right from your 
phone or tablet.
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EVENTS
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Meet and mingle with fellow MBA members in 
relaxed social settings, such as speed networking, 
wine tastings, sports events, casino nights, 
community service projects and more.

SECTIONS, DIVISION AND PRACTICE 
GROUPS
WWW.MASSBAR.ORG/MEMBERGROUPS 

Join one of the MBA’s sections, Young Lawyers 
Division or several area-specific practice groups for 
networking and leadership opportunities.

MOBILE

Make the most out of your MBA membership this year 

WWW.MASSBAR.ORG/IBELONG
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UPCOMING CLE, SEMINARS AND MBA ON DEMAND PROGRAMMING

Hon. Bonnie H. MacLeod (ret.)

UPCOMING MBA CLE

Paul J. Klehm is a partner and trial lawyer in 
the law firm of Krasnoo, Klehm & Falkner LLP. 
Klehm has more than 20 years of civil litigation 
experience, mainly in the state and federal courts 
of Massachusetts. He principally handles business 
litigation, civil rights and personal injury matters. 
Klehm served as lead counsel on behalf of a busi-
ness client in a federal civil Racketeer Influenced 
and Corrupt Organizations Act jury trial in which 
the jury awarded his client a multi-million dollar 
verdict. Klehm has argued appeals before the Unit-
ed States Court of Appeals for the First Circuit, 
the Massachusetts Supreme Judicial Court and the 
Massachusetts Appeals Court.

Since 2014, Klehm has served as a member 
of the Civil Litigation Council of the Massachu-
setts Bar Association, and he currently serves as its 
vice chair. He also serves on the MBA Civility & 
Professionalism Committee and the MBA Amicus 
Committee. Klehm is a former president of the 
Lawrence Bar Association, and he has served as a 
regional reviewer on a grant review committee for 
the Massachusetts Bar Foundation for many years.

Faculty 
Spotlight

Name: Paul J. Klehm, Esq.
Firm: Krasnoo, Klehm &  

Falkner LLP, Andover
Program Co-chair: Maximizing the  

Value of  Expert Testimony

Register online at  
MassBar.org/Education or 

call (617) 338-0530.
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Registration is $50 and includes:

•	 Breakfast	and	lunch

•	 All	necessary	record	keeping	and	attendance	reports	to	
the	BBO	will	be	handled	by	the	MBA

•	 Admitted	in	2017?	Sign	up	for	your	FREE	2017–18	MBA	
membership	at	www.MassBar.org/Join

Register at 
www.MassBar.org/MassBarProfessionalism

2017–18 COURSE DATES

Sept. 28—UMass Inn and Conference  
Center, Lowell

Oct. 20—Western New England School of Law

Jan. 11—MBA, Boston

Feb. 8—College of the Holy Cross, Worcester

March 15 —Holiday Inn, Taunton

May 31—College of the Holy Cross, Worcester

July 12—MBA, Boston

Sept. 27 —UMass Lowell Inn and Conference Center

DENOTES SEMINAR WITH REAL-TIME WEBCAST

RECORDED PROGRAM

THURSDAY, SEPT. 7
Bust Through Procrastination — Five Steps 
to Stop Putting Things Off 
12:30–2 p.m., MBA, 20 West St., Boston 
Faculty: Dr. Sarah Reiff-Hekking
 
Practice Launch Pad Series Week 1 —
Introduction to the Practice Launch Pad 
1–3 p.m. 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair

TUESDAY, SEPT. 12
Attract and Retain Millennials to Increase 
Profits
12:30–2 p.m., MBA, 20 West St., Boston 
Faculty: Lynn Thomas, Esq., program chair

WEDNESDAY, SEPT. 13
Update on the New Marijuana Law: Impacts 
on the Workplace and the Barbuto Decision 
12:30–2 p.m., MBA, 20 West St., Boston 
Faculty: Margaret Helen Paget, Esq., program co-chair; Meghan 
H. Slack, Esq., program co-chair; Anthony Califano, Esq.; Mat-
thew Fogelman, Esq.; Constance McGrane, Esq.

THURSDAY, SEPT. 14
Practice Launch Pad Series Week 2 — 
Business Planning Workshop
1–3 p.m., MBA, 20 West St., Boston 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair; Sofia Lingos, Esq.

TUESDAY, SEPT. 19
Estate Planning 101 Series: Trust Basics
4–7 p.m., MBA, 20 West St., Boston 
Faculty: Lisa M. Rico, Esq., program chair

THURSDAY, SEPT. 21
Practice Launch Pad Series Week 3 — 
Finance Your Firm
1–3 p.m. 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair; Dmitry Lev, Esq.

TUESDAY, SEPT. 26
Maximizing the Value of Expert Testimony
4–7 p.m., MBA, 20 West St., Boston 
Faculty: Paul J. Klehm, Esq., program co-chair; Michelle I. 
Schaffer, Esq., program co-chair

THURSDAY, SEPT. 28
Practice Launch Pad Series Week 4 — 
Operations Management
1–3 p.m. 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair; Gabriel Cheong, Esq.

THURSDAY, OCT. 5
Practice Launch Pad Series Week 5 — 
Using Technology Effectively
1–3 p.m. 
Faculty: Damian Turco, Esq., program chair; Heidi Alexander, Esq.

THURSDAY, OCT. 12
Practice Launch Pad Series Week 6 — 
Marketing 101 and Networking Effectively 
1–3 p.m., MBA, 20 West St., Boston 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair

THURSDAY, OCT. 19
Practice Launch Pad Series Week 7 — 
Marketing II: Internet Marketing
1–3 p.m. 
Faculty: Susan Letterman-White, Esq., program co-chair; 
Damian Turco, Esq., program co-chair; David W. White, Esq.

THURSDAY, OCT. 26
Practice Launch Pad Series Week 8 — 
Community Involvement
1–3 p.m., MBA, 20 West St., Boston 
Faculty: Susan Letterman-White, Esq., program co-chair; Da-
mian Turco, Esq., program co-chair; Natacha Thomas, Esq.

FIND THESE PROGRAMS AND MORE AT  
WWW.MASSBAR.ORG/ONDEMAND

The New Child Support Guidelines (Recorded July 25)

Probate Litigation: A View from the Bench and Bar (Recorded June 21)

Let’s Do Lunch: LPM’s Guide to the Legal Galaxy — Techno Mind Meld (Recorded June 14)

Probate and Family Court’s e-Filing System (Recorded June 12)

Tax Takings and Tax Title Foreclosures (Recorded June 8)

Fastcase Training for MBA Members (Recorded June 7)

Limited Assistance Representation (LAR) Training (Recorded June 6)

The New Marijuana Law: Impacts on the Landlord-Tenant Relationship (Recorded June 1)

Equity Actions (Recorded May 31)

Rising Above: Breaking the Glass Ceiling in Domestic Relations Practice (Recorded May 25)

Implicit Bias in the Workplace (Recorded May 24)

How to Become a Mediator (Recorded May 23)

Reclaim Your Time and Clear Your Mind (Recorded May 23)

Lifecycle of a Business Part III (Recorded May 18) 

Check out these MBA On Demand programs you may have missed and 
view them anytime, anywhere ... FREE with your MBA membership.
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SAVE THE DATES — UPCOMING CONFERENCES

27TH ANNUAL FAMILY LAW CONFERENCE
Friday, Oct. 13–Saturday, Oct. 14 

Sea Crest Beach Hotel 
350 Quaker Road, North Falmouth

CONFERENCE PRICING
MBA law students, new admittees (2017) 
 and paralegals ....................................$180

Sponsoring section members ................$250
MBA members ......................................$275 
Non-members ......................................$350

Register at www.MassBar.org/FamilyLaw or (617) 338-0530.

Room reservations: Special rate of $219 per night (group code 10H5GW) if booked by Wednes-
day, Sept. 13. Discount also offered three days before and three days after the conference.

FIFTH ANNUAL PROBATE LAW CONFERENCE

CONFERENCE PRICING
MBA law students, new admittees (2017) 
and paralegals .......................................$99

MBA members ........................................$99 
Non-members ......................................$250

Register at www.MassBar.org/ProbateLaw or (617) 338-0530.

Certified as an 
official Suffolk 
University Law 

School Professional 
Development CLE.

Friday, Nov. 3, 8 a.m.–4 p.m. 
Four Points Sheraton 

1125 Boston Providence 
Turnpike, Norwood 

Registration: 8 a.m. 
Programming sessions: 9 a.m. 

No walk-ins accepted.

Questions? Contact Pat Olier at POlier@MassBar.org or (617) 338-0596.

NE
BA

SCHEDULE

THURSDAY, NOV. 2          
4–6 p.m. Registration and Reception

FRIDAY, NOV. 3                
8 a.m.–3:30 p.m.  Breakfast, NEBA Board 

Meeting, Conference and 
Lunch

6 p.m.  Reception and Dinner

SATURDAY, NOV. 4          
9–10:30 a.m.  Conference 

CONFERENCE PRICING
MBA law students, ..................................$25
MBA members, new admittees (2017) and 
paralegals .............................................$75 

Non-members ........................................$75

Register at www.MassBar.org/Fuchs  
or (617) 338-0530.

44TH ANNUAL ROBERT FUCHS
LABOR LAW CONFERENCE

Tuesday, Oct. 24, 1–5 p.m.
Suffolk University Law School

120 Tremont St., Boston 

CONFERENCE PRICING
MBA law students, ..................................$40
MBA members, new admittees (2017) and 
paralegals .............................................$80 

Non-members ......................................$160

15TH ANNUAL IN-HOUSE 
COUNSEL CONFERENCE

Leadership and Innovation  
in Changing Times
Thursday, Nov. 16, 9 a.m.–1 p.m.

Sheraton Framingham
1657 Worcester Road, Framingham

Lunch will be served.

Register at www.MassBar.org/InHouse or (617) 338-0530.

NEW ENGLAND BAR ASSOCIATION

48THANNUAL 
MEETING

The Salem Waterfront Hotel 
and Suites

225 Derby Street | Salem

November 2—4, 2017

Room Reservations: 
(978) 740-8788

ROOM RESERVATION DEADLINE: 
Thursday, Sept. 14, 2017

ROOM RATES: 
Single/double, Thursday evening .........$139 
Single/double, Friday evening .............$159 
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FEDERAL EMPLOYMENT LAW

PRINT SOLUTIONS

22 Willow Street, Unit 4, Chelsea, MA 02150
617.466.1944  |  adi-o�ce@adiprint.com

Stacks of legal documents
got your case bogged down?

Litigation Scanning
Document Recognition

Secure File Delivery
Closed-door Facility

Step into the future of 
e-Discovery

LAW FIRM

CHAIR - MA BAR ASSN. 
STATE TAX PRACTICE GROUP
VICE CHAIR - MA BAR ASSN. 
TAXATION SECTION
SERVING MA BAR ASSN. 
MEMBERS AND THEIR CLIENTS
STATE, FEDERAL, AND  
INTERNATIONAL TAX MATTERS

LOOKING FOR  
AN EXPERIENCED  

TAX ATTORNEY  
FOR YOUR CLIENTS?

PLANNING
AUDITS

APPEALS
LITIGATION

SALES & USE TAX
CORPORATE INCOME/
EXCISE TAX
MULTISTATE TAXATION

(  617 )  848 -  9360
( 888 )  483 -  5884
W W W. R I C K S T O N E L AW. C O M
R I C K @ R I C K S T O N E L AW. C O M

RICK STONE LAW

FORMER CHAIR - MA BAR ASSN.
TAXATION SECTION

SERVING MA BAR ASSN.
MEMBERS AND THEIR CLIENTS

STATE, FEDERAL, AND
INTERNATIONAL TAX MATTERS

INTERNAL REVENUE SERVICE 

MA DEPT. OF REVENUE
CIVIL AND CRIMINAL TAX

(617) 848 - 9360
(888) 483 -5884

TAX ATTORNEY

ADR

Dennis J. Calcagno, esq

We Could Have Settled It!

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would You
Rather

Gamble
or be

Certain!
North East 
Mediation  
 Arbitration

EXPERTS & RESOURCES

FIREARM SERVICES

Providing legal 
solutions for  
firearms-related issues 

508-381-0230 
info@neballistic.com 
www.neballistic.com 

 

PO Box 23, Hopedale, MA 01747 

 Conversion of firearms to             
liquid assets 

 Purchase of single guns, large      
collections, and estates 

 Temporary storage of firearms for 
criminal defendants, or items in 
ownership dispute 

 Recovery of seized firearms from 
police departments 

 Firearm destruction and disposal 
 Legal removal of firearms found in 

homes by heirs/guardians 
Fully licensed and insured. References available. 

ADR

GLYNN MEDIATION
Experience • Common Sense

Resolution

 Attorney Glynn has been designated as a 
neutral for both non-binding mediation 

and arbitration; he has successfully 
managed those matters, either resolving/
settling cases in mediation or rendering 
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408

Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

EPR

2

Lost in a maze  
of numbers?

Our economists can help.

Don’t Get Lost in  
the Numbers…

EPR has been providing easy to understand, 
fact-driven economic analyses of damages 
in personal injury, wrongful death, medical 
malpractice, commercial, marital, and  

employment cases since 1983.

802.878.0346 | 800.765.1377 
info@epreconomics.com 
www.epreconomics.com

400 Cornerstone Dr., Ste. 310 | P.O. Box 1660 
Williston, VT 05495-1660

2x4_EPR_Maze_Ad.indd   1 8/8/16   1:56 PM

AviAtion LAw
ANTHONY 
TARRICONE, 
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

AVIATION LAW

ADR

Bette J. Roth, Esq.

• Mediator

• Arbitrator

• Facilitator

• Fact Finder

•  20+ years experience

•  New England ADR Superlawyer

• Former Trial Lawyer

“Every case can be 
settled with hard work 

and an open mind.”

Bette.roth@gmail.com

(617) 795-2425

www.RothADR.com

TITLE INSURANCE
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News from the Courts
Adoption of amendments to Local Rule 25.0, Local Rule 
11.0 and IOP VI

The United States Court of Appeals for the First Circuit hereby provides notice that 
it has adopted amendments to Local Rule 25.0, Local Rule 11.0 and Internal Operating 
Procedure VI. The effective date of the amendments is August 21, 2017. Amended Local 
Rule 25.0 will supersede the court’s September 14, 2009, Administrative Order Regard-
ing Case Management/Electronic Case Files System, which will no longer be in effect 
as of August 21, 2017. Visit http://www.ca1.uscourts.gov/to view Local Rule 25.0, Local 
Rule 11.0 and Internal Operating Procedure VI, with the amendments incorporated.

Supreme Judicial Court Chief Justice Ralph D. 
Gants to succeed retiring Justice Geraldine Hines 
as co-chair of the Massachusetts Access to Justice 
Commission 

Supreme Judicial Court Chief Justice Ralph D. Gants will succeed retiring Supreme 
Judicial Court Associate Justice Geraldine Hines as co-chair of the Massachusetts Ac-
cess to Justice Commission. Chief Justice Gants had previously co-chaired the commis-
sion from 2010 to 2015.

The Massachusetts Access to Justice Commission was established by order of the 
Supreme Judicial Court to provide leadership, vision and coordination in the search for 
equal justice for all persons in the commonwealth. The commission’s membership in-
cludes representatives from the court system, legal aid organizations, bar associations, 
social service agencies, the private bar, law schools, businesses, and clients, working 
together to promote equal access to justice.

Supreme Judicial Court Justice Hines is stepping down after having served on the 
bench for 16 years, first on the Superior Court and then on the Appeals Court before she 
was appointed to the Supreme Judicial Court in 2014 by Gov. Deval Patrick. Before be-
coming a judge, Justice Hines practiced as an attorney for three decades, during which 
she litigated many civil rights cases.

Trial Court issues new child support guidelines
Trial Court Chief Justice Paula M. Carey has announced the promulgation of 

revised child support guidelines to be effective on September 15, based on a com-
prehensive review by the 2016-17 Child Support Guidelines Task Force. The task 
force that conducted the review, which is required every four years, was chaired by 
Probate and Family Court Chief Justice Angela M. Ordoñez.

The child support guidelines are used by Trial Court judges in setting orders for 
child support, in deciding whether to approve agreements for child support, and in 
deciding cases that are before the court to modify existing orders. The task force 
recommended a number of clarifications and changes. Some are minor, while others 
represent new or modified provisions. The most significant include:
• Increasing the minimum support order to $25 per week
• Removing the parenting time/child support calculation that was inserted into the 

2013 guidelines
• Including a capped adjustment in the child support calculation for child care and 

health care costs
• Addressing child support for children between the ages of 18 and 23
• Including provisions related to parental contribution to post-secondary education-

al expenses

Extensive information about all of the provisions of the child support guidelines 
can be found in the commentary that is included in the guidelines. Additional infor-
mation on the quadrennial review of the child support guidelines can be found on the 
court website at: http://www.mass.gov/courts/selfhelp/family.

In addition to Probate and Family Court Chief Justice Ordoñez, the 2016-17 task 
force included: Rachel B. Biscardi, Esq.; Jennifer Clapp, Esq.; Associate Justice 
Kevin R. Connelly; Hon. Shawn Dooley for the Ninth Norfolk District; Jonathan E. 
Fields, Esq.; Fern Frolin, Esq.; Ruth J. Liberman; Linda Medonis, Esq.; Dolores E. 
O’Neill, Esq.; Arron Pridgeon; James J. Richards, Esq.; and Michelle A. Yee, Esq. 
The economic consultants for this task force were Mark Sarro, Ph.D. and R. Mark 
Rogers. The task force was supported by Project Manager Denise M. Fitzgerald, 
Esq.; Christine Yurgelun, Esq.; and Robert Dunphy, Jr., Esq. ■

         LEGAL NEWS

Members Helping Members: 
My Bar Access Q&A

My Bar Access is an exclusive, online MBA community. Log in 
at www.massbar.org/access to virtually connect with fellow 
members and share practice information and tips through 
discussions, blogs and more.

I had a similar situation of a mother passing 
away shortly after her daughter. We opened 

mother's estate for the purpose of the mother's PR 
disclaiming daughter's estate. You need to be careful 
about time frames because the disclaimer needs to 
happen within nine months of the first decedent's 
death. The mother in my situation lived out-of-
state and was on Medicaid. That state's Medicaid 
said that they weren't interested in out-of-state 
property (the daughter's estate's only asset was 
MA real estate). We had that state's Medicaid sign 
a letter that they were not interested in the property 
and were okay with the disclaimer being signed. I 
recommend you review 2-801, particularly 2-801(h) 
to determine if there are reasons that a disclaimer 
might be barred in your situation. 
https://malegislature.gov/Laws/GeneralLaws/PartII/
TitleII/Chapter190B/ArticleII/Section2-801

Alexis B. Kaplan, Esq., 
Law Offices of Alexis B. Kaplan LLC, Boston

Situation is as follows:
Brother dies intestate March 2017 with one heir his sister. 

If she disclaims it would go to her two children. Before she can 
disclaim she dies in May of 2017 with a will leaving everything 
to her two children. In essence everything will go to the sister's 
two kids. Can the estate of the sister disclaimer for her and avoid 
double MA estate tax?

Dale J. Tamburro, Law Office of Dale J. Tamburro, Belmont

Hi Dale:
The sister's estate can disclaim, but disposition of the 

brother's estate wouldn't be controlled by the sister's last will 
and testament, it would pass under the laws of intestacy, from the 
brother's estate as if the sister didn't survive the brother. You will 
need to probate sister's estate, with a determination of her heirs 
at law, and you will need to probate the brother's estate with a 
determine his heirs at law (1) initially, as well as (2) in the event 
of sister's disclaimer (checking the "Other" box and thoroughly 
describing the situation for the judge to understand).Feel free to 
reach out to me if you'd like any pointers.

Joblin C. Younger, Esq., LL.M., 
Law Office of Joblin C. Younger PC, Beverly

         LEGAL NEWS
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Snapshots from around the MBA

LAR Training at UMass School of Law
The Massachusetts Bar Association offered a Limited Assistance Representation 
(LAR) training on Aug. 10, in collaboration with the Bristol County Bar 
Association and UMass School of Law. ■

BAR SEEN

          HOUSING COURT

Statewide expansion of Housing Court a victory for the 
commonwealth
BY MIKE VIGNEUX

The Massachusetts Housing Court 
will be expanded to serve the entire 
commonwealth, according to a pro-
vision contained in the FY18 state 
budget signed into law by Governor 
Charlie Baker in July. The statewide 
expansion of the Housing Court 
fulfills a long-standing position of 
the Massachusetts Bar Association, 
which has constantly advocated for 
expansion and increased funding for 
several years.

The provision will now initiate a 
statewide expansion of the court to 
serve approximately two million cit-
izens in Barnstable, Middlesex, Nor-
folk, Suffolk, Dukes and Nantucket 
counties, who previously had no ac-
cess to Housing Court. That popula-
tion amounts to 84 communities or 
31 percent of the state, which lacked 
Housing Court coverage. In jurisdic-
tions without a Housing Court, dis-
putes were previously taken to Dis-
trict Court, where they were mixed 
in with all other civil cases. 

“It makes sense from an access-
to-justice standpoint given our ex-
pertise in this area to make the ser-
vices of the Housing Court available 
to those 84 communities and approx-
imately two million citizens who up 
until this point and time did not have 
access,” said Housing Court Chief 
Justice Timothy F. Sullivan.

The court previously operated five 
separate divisions across the state. A 
sixth division, the Metro South Divi-
sion, has been added as of July 1; it 
will be eventually centered in Brock-
ton. While the court does not have a 
physical presence in that jurisdiction 
yet, four out of the five original di-
visions are currently taking filings 
generated in the new division. Five 
new judges will also be added to fa-
cilitate statewide coverage — two in 
the Metro South Division, one in the 
Northeast Division and two as circuit 
judges.

The Housing Court is a specialty 
court that provides a legal venue for 
both landlords and tenants to handle 
housing disputes and other housing 
related matters. Providing judges 
with expertise in complicated local, 
state and federal housing laws, the 
court has been described as efficient 
and user-friendly, and helps reduce 
homelessness and increase public 
safety. In each of the last two fiscal 
years, the Housing Court handled 
more than 40,000 case filings with 
118 total employees.

“As the statewide bar association, 
we are proud to have played a key role 
in the effort to make Housing Court 
an accessible reality for all residents 
of the commonwealth,” said Martin 
W. Healy, MBA chief legal counsel 
and chief operating officer. “We will 
continue to work very closely with 

both the bench and bar to ensure a 
smooth transition of Housing Court 
expansion across the state.”

The FY18 state budget provides 
an allocation of $750,000 for the ini-
tial phase of the expansion. 

“We are enormously grateful to 
the Legislature, both the House and 
the Senate and the administration, 
for the great confidence that they’ve 
shown in our ability to absorb these 
84 communities and two million citi-
zens,” said Sullivan. “We also under-
stand we have a heavy responsibil-
ity to live up to the confidence that’s 
been shown in us.”

MBA Immediate Past President 
Jeffrey N. Catalano, who made ex-
pansion of the Housing Court one of 
his top legislative priorities, added: 
“This expansion of the Housing 
Courts to the rest of the common-
wealth represents a monumental 
achievement by dedicated advocates, 
judges, legislators and the governor. 
We will now have more judges and 
courts to ensure a fair process for 
tenants and landlords and to protect 
many citizens’ fundamental need for 
shelter.”

Earlier this year, Catalano had 
the opportunity to attend Housing 
Court in both Boston and Springfield 
and described his experience in the 

March/April issue of Massachusetts 
Lawyers Journal His overall take-
away: everyone benefits from Hous-
ing Court.

“In general, these courts, their 
judges and their staff serve vital 
roles in providing tenants with a fair 
and efficient process, while also en-
abling landlords to maintain viable 
rental income. Through code en-
forcements and receiverships, they 
also revitalize properties and thereby 
increase tax revenues to municipali-
ties,” wrote Catalano in his Presi-
dent’s View column. 

The Housing Court is working 
with all other court departments to 
secure space in existing courthouses 
to fulfill the statewide expansion ef-
fort. No capital expenditures are ex-
pected to be made to build additional 
space.

To address how and when expan-
sion will happen, the Massachusetts 
Law Reform Institute will host a 
series of community meetings with 
Chief Justice Sullivan. The meet-
ings will take place in Chelsea (Sep-
tember 11, 11 a.m.-1 p.m.), Malden 
(September 18, 8:30-11 a.m.), Fram-
ingham (September 20, 5:30-7:30 
p.m.), Barnstable (September 21, 
9-11 a.m.), and Brockton (Septem-
ber 25, 5:30-7:30 p.m.).  ■

Da Vinci School of Intellectual 
Property seeks local Adjuncts:
The Da Vinci® School, managed by Da Vinci Partners
LLC, an established Europe-based International Patent
& trademark firm and owner of the Da Vinci® brand 
for legal education, seeks local firm collaboration in
helping organize and establish regular CLE programs
in your city focusing on international global IP strategy,
procurement, and enforcement.  

For more information, contact us at 
moetteli@davincischool.com
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ONGOING PRO BONO  
OPPORTUNITIES

ONGOING PRO BONO OPPORTUNITIES
Mass Legal Answers Online
The MBA is a participant in Mass Legal Answers Online, an online legal advice website (www.Mass-
LAO.org) that is part of the American Bar Association’s Free Legal Answers project. The website is 
seeking volunteers to answer questions posed by eligible Massachusetts residents. The greatest ar-
eas of need are for attorneys with family law, housing and consumer experience, but we welcome 
attorneys from all practice areas.
•	 Choose	the	questions	you	want	to	answer	—	when,	where	and	how	it’s	most	convenient.	
•	 No	required	time	commitment,	although	we	encourage	you	to	answer	one	question	per	month.
•	 Open	to	all	attorneys	in	good	standing	who	are	licensed	to	practice	law	in	Massachusetts	or	

registered for pro bono status with the Board of Bar Overseers.
•	 Malpractice	coverage	is	provided	to	volunteer	attorneys	for	legal	guidance	provided	through	the	

website.
Sign up today at www.MassLAO.org, or email info@MassLAO.org for more information. For a more 
detailed overview, visit the link: bit.ly/MLAO-atty-video. 

Section 35 Helpline
Launched by former MBA President Robert W. Harnais, the MBA’s Section 35 Helpline is a free legal 
assistance program to help those who are seeking court-ordered inpatient treatment for a family 
member or friend struggling with opioid addiction. Volunteers offer assistance with a state law, 
known as “Section 35” (M.G.L. ch. 123, § 35), which permits individuals to petition the courts to 
involuntarily commit substance abusers to an inpatient treatment program when their alcohol or 
drug use puts themselves or others at risk. 
To volunteer, email RHarnais@MassBar.org. 

Voluntee r with Us

OCTOBER IS PRO BONO MONTH 
OCTOBER PRO BONO OPPORTUNITIES

Monthly Dial-A-Lawyer, Oct. 4 (Boston)
Volunteer attorneys from the MBA answer legal questions from members of the public on the first 
Wednesday of every month. The next Dial-A-Lawyer is Wednesday, Oct. 4, from 5:30–7:30 p.m.
To volunteer, contact DAL@MassBar.org, or call (617) 338-0670.

Western Mass. Dial-A-Lawyer, Oct. 18 (Springfield)
The MBA holds a semi-annual Western Mass. Dial-A-Lawyer in Springfield, where volunteer attor-
neys answer legal questions from members of the public. The program is co-sponsored by Western 
New	England	University	School	of	Law	(which	hosts	the	call-in	center),	The Republican, El Pueblo 
Latino,	the	Massachusetts	Association	of	Hispanic	Attorneys	and	the	National	Hispanic	Bar	Associa-
tion. The next Western Mass. Dial-A-Lawyer is Oct. 18, from 4–7 p.m.
To volunteer, contact DAL@MassBar.org or call (617) 338-0670.

MassProBono.org
Launched	by	the	Volunteer	Lawyers	Project,	in	partnership	with	Pro	Bono	Net,	the	Massachusetts	Legal	Aid	Websites	Project	
and the MBA, MassProBono.org is a comprehensive pro bono “marketplace” for would-be volunteers across Massachusetts. The 
centerpiece of the site is a Pro Bono Opportunities Guide, developed in partnership with the MBA, which has built an extensive 
statewide listing of pro bono opportunities. The Pro Bono Opportunities Guide on MassProBono.org builds on the MBA’s pro 
bono	catalogue	and	incorporates	the	interactive	functions	of	the	Pro	Bono	Net	platform	to	create	a	robust	tool	to	promote	pro	
bono engagement.
To join and review the array of pro bono opportunities, visit www.MassProBono.org. 

LOOKING AHEAD:  
UPCOMING PRO BONO OPPORTUNITIES

WBZ Call For Action — Ask A Lawyer, Nov. 29
Volunteers	are	needed	for	the	Wednesday,	Nov.	29,	Ask-A-Lawyer	call-in	program,	presented	jointly	by	the	MBA,	WBZ	Call	for	
Action	and	WBZ	NewsRadio	1030.	Volunteer	lawyers	from	the	MBA	will	be	at	WBZ	studios	to	field	phone	calls	from	members	
of	the	public	from	7	to	9	p.m.
To volunteer, contact DAL@MassBar.org or call (617) 338-0556.

Elder Law Education Program — May 2018
Volunteers	from	the	MBA’s	Elder	Law	Education	Program	organize	free	educational	presentations	about	elder	law	throughout	
the commonwealth in the spring in celebration of Law Day. They also produce, Taking Control of Your Future: A Legal Checkup, 
the	MBA’s	resource	guide	on	a	wide	range	of	legal	issues	affecting	the	lives	of	seniors.	The	Elder	Law	Education	Program	is	
made possible due to the generous assistance and continued collaboration with the MBA’s Health, Probate and Tax Law sec-
tion	councils	and	the	Massachusetts	Chapter	of	the	National	Academy	of	Elder	Law	Attorneys.
To	volunteer,	contact	CommunityServices@MassBar.org,	or	call	(617)	338-0695.

          VOLUNTEER SPOTLIGHT

Attorney sees mentoring benefits from both sides 
through the MBA
BY KAY MACNEIL

There is perhaps no better way 
to learn than through the help of a 
mentor. Just ask attorney Sara Hora-
tius, who has seen the benefit of the 
mentor-mentee relationship from both 
sides through her involvement in sev-
eral Massachusetts Bar Association 
programs.

A 2013 Widener University School 
of Law graduate and former Ameri-
Corps attorney, Horatius currently 
works as an adjunct instructor at Rox-
bury Community College. She credits 
her upbringing as the inspiration for 
her interest in a legal career, as well as 
her passion to volunteer.

Growing up, she lived in an apart-
ment in Mattapan with her immigrant 
parents and her siblings. She remem-
bers how her landlord would never fix 
anything that was broken or help when 
her apartment was infested with ro-
dents. “I remember telling myself that 
I wanted to become a lawyer so that I 
can help people, especially immigrants 
[and others] who don’t know the law 
or who are being abused by someone, 
whether it’s their landlord or the gov-
ernment,” she said.

Horatius is an extremely caring in-
dividual who loves to get involved in 
programs that help others. She first 
got involved at the MBA through the 
MBA’s Practicing with Professional-

ism course for newly-admitted attor-
neys. It was there where she encoun-
tered Probate and Family Court Chief 
Justice Angela Ordoñez, who, during 
her keynote to the class, mentioned the 
MBA’s Tiered Community Mentoring 
(TCM) program, which she founded. 
The program pairs high school, college 
and law school students with attorneys. 
Horatius got involved in the Tiered 
Community Mentoring program soon 
after, and it’s where she learned that 
“mentors are one of the keys to success 
in life.”

Serving as a mentor in the TCM pro-
gram, Horatius has taken time to help 
her law school mentees’ study and un-
derstand topics within law school that 
they found difficult. She shared that 
her favorite memory from the MBA’s 
TCM program was from her first year 
of involvement, when she was able to 
help her law student mentee who was 
having trouble understanding her civil 
procedure class. “We studied together 
… and she said that was the greatest 
thing that anyone has ever helped her 
with,” Horatius recalled. “She actually 
ended up doing well on the final.”

Horatius found the MBA’s Tiered 
Community Mentoring Program so 
valuable that she was inspired to try 
and find a mentor for herself. She 
found a perfect match while taking part 
in the MBA’s inaugural Leadership 
Academy in 2016-17. Horatius said 

she enjoyed the program  immensely, 
thanks in large part to her mentor, past 
MBA President Valerie Yarashus, who 
took her to events and connected her 
with other attorneys. “It was just really 
great to have someone that I can relate 
to and we became really great friends, 
as well,” Horatius said.

She said her Leadership Academy 
experience changed her from being 
a “bystander,” to someone who now 
finds joy in taking on leadership roles. 
“[It] spark[ed] that flame in me to want 
to find these leadership roles, whether 
it’s in my career, whether it’s in other 
organizations that I am a part of, or 
personal things in my life.”  

Since graduating from the Leader-
ship Academy, Horatius has become 
involved with the MBA’s 2017-18 Ac-
cess to Justice Section Council. She 
also credits the Leadership Academy 
experience with helping her to create 
programs for her students at Roxbury 
Community College, and to take the 

lead on multiple opportunities within 
other organizations that she is part of.

It has also inspired her to get back 
into the practice of law by getting on 
the MBA’s Lawyer Referral Service 
list. Taking on the responsibility of 
cases, she said, is just another way she 
can put her leadership skills to use.   ■

The MBA’s Jason Scally contributed to this 

story.

Sara Horatius
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The Massachusetts Bar Association has chosen 19 attorneys as Academy Fel-
lows for the 2017-18 class of the MBA’s Leadership Academy, a program for attor-
neys with three-10 years of experience that is designed to recruit and nurture future 
bar and civic leaders. (The Leadership Academy also includes the 2017 recipient of 
the MBA's Oliver Wendell Holmes Jr. Scholarship). The fellows, who were selected 
after a competitive application process, represent a diverse group of talented young 
attorneys from across the commonwealth.

The MBA's Leadership Academy is a 12-month program that runs concurrently 
with the MBA membership year, starting in September. Fellows are provided the 
opportunity to network, collaborate and build relationships with bar leaders; de-
velop and enhance leadership skills important to their future in the legal profes-
sion; and get an insider’s look at the important role the MBA plays within the legal 
system.

Here are the 2017-18 MBA Leadership Academy Fellows: 
• Jason E. Armiger, Gesmer Updegrove LLP, Boston
• Katherine A. Bagdis, Mountain Dearborn LLP, Worcester 
• Shara M. Benedetti, Commonwealth of Massachusetts Division of Professional Licen-

sure, Boston
• Barry James Bisson, Law Office of Barry J. Bisson, Boston
• Gary M. Bloom, Law Office of Gary Bloom, Boston
• Robert F. Callahan Jr., Robins Kaplan LLP, Boston
• Vincent N. DePalo, Governo Law Firm, Boston
• Jonathan R. Eaton, Turco Legal PC, Newburyport
• Andrew Giarolo, Berkshire District Attorney’s Office, Pittsfield 
• Jared L. Hubbard, Hubb Legal PC, Newburyport
• Travis J. Jacobs, The Jacobs Law LLC, Boston
• Maren L. Law, Maren L. Law, Attorney at Law, Northampton
• Sean M. McKendry, City of Cambridge Law Department, Cambridge
• Anthony H. Melia, Office of District Attorney Joseph D. Early Jr., Middle District, 

Worcester
• Shayla Mombeleur (2017 Oliver Wendell Holmes Jr. Scholarship), Committee for Pub-

lic Counsel Services, Boston 
• Rita M. Ryan, Vacovec, Mayotte & Singer LLP, Newton
• Amanda J. Shuman, DangerLaw LLC, Newton
• Stephen A. Smith, Law Office of Stephen A. Smith, Millis
• Tinia Snow, Committee for Public Counsel Services, Roxbury  ■

2017-18 Leadership Academy

Join the Massachusetts Bar Association for Conflict Resolution Week as we 
celebrate the many benefits that dispute resolution (DR) processes bring to 
the legal community and the people of Massachusetts.

•	Peacemaker Movie Screening (Cambridge)
•	Family & Collaborative Law Options (Marshfield)
•	Court-Connected DR (Springfield)
•	School & Peer Mediation (Andover)
•	Community Mediation Fundraiser (Cambridge)

Look for updates about these DR-related educational programs and other  
Conflict Resolution Week events in eJournal and at www.MassBar.org.

And save the date for our feature event in Boston 
on Conflict Resolution Day — October 19!

Where will you be October 16 – 20?

www.MassBar.org	•	(617)	338-0500

 

 

  

  

We’ll give you five days of choices.

Sara Horatius
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What types of law does your 
firm handle?

Meehan Boyle handles all types of 
wrongful death, catastrophic personal 
injury and commercial premises di-
sasters arising within most fields of 
liability, including products liability, 
pharmaceutical and medical device 
litigation, trucking and automotive 
litigation, aviation and mass transit 
disasters, serious bicycling and pe-
destrian injuries, construction site in-
cidents, and significant medical mal-
practice cases.

Any areas of specialization?
Over the years, Meehan Boyle 

has found success in a wide variety 
of high profile cases, including Bos-
ton’s “Big Dig” tunnel collapse case, 
pharmaceutical litigation through to 
victory at the U.S. Supreme Court, 
multi-million dollar wrongful death 
jury verdicts and settlements against 
national hotel chains, multi-state fed-
eral litigation on behalf of U.S. Army 
Special Forces soldiers against mili-
tary contractors, alcohol hazing cases 
against national fraternities and uni-
versities, and many other such cases. 
The attorneys at Meehan Boyle are 
particularly proud of their efforts to 
contribute to the creation of lasting 
and sustainable safety policy chang-
es, often through negotiated settle-
ments, making everyone in our com-
munities safer.

What firm attribute do clients 
find most attractive?

In the thousands of cases that 
Meehan Boyle has handled for plain-
tiffs from all walks of life, the most 
gratifying compliment the firm hears 
from its clients is that its attorneys 
and staff are empathetic, caring and 
supportive. That is crucially impor-
tant to everyone at Meehan Boyle. 
The firm counts among its wide fam-
ily of friends, clients from the 1980s 
and ‘90s who keep in touch to this 
day. That clients, long after their 
cases have resolved, not only send 
photos, emails and holiday letters, 
but also frequently invite both law-
yers and paralegals to their children’s 
graduations, weddings and family 
get-togethers, is central to the spirit 
and culture of Meehan Boyle. 

Briefly describe a recent “win” 
or client success story that the firm 
is proud of.

The year 2016 was a notable year 
for Meehan Boyle. In January, the 
firm prevailed at the U.S. Supreme 
Court, capping over a decade of liti-
gation and trial against global phar-
maceutical giant Johnson & Johnson 
and, ultimately, recovering on a $63 

million Plymouth County jury ver-
dict from 2013. Then, in August, the 
firm’s two youngest partners, Peter 
Ainsworth and Victoria Santoro, pre-
vailed in a drowning case against a 
national hotel chain and recovered a 
multi-million dollar jury verdict in 
both compensatory and punitive dam-
ages. While most of the firm’s cases 
— even headlining high-profile cases 
— result in hard-fought settlements, 
it is the willingness and ability to take 
their client’s cases to trial and win 
that makes Meehan Boyle’s attorneys 
proud to be called trial lawyers.

Is your firm regularly active 
with any charitable or civic organi-
zation?

Meehan Boyle is extremely ac-
tive in the community, most deeply 
devoted to the support of our state’s 
legal aid societies and all its lawyers 
serve as leaders in state and national 
bar associations that strive for access 
to justice for all. The firm, especially 
through the efforts and devoted ser-
vice of lifetime partner John Carroll, 
is a decades-long supporter of legal 
aid and policy organizations like 
Greater Boston Legal Services, the 
Equal Justice Coalition and Justice 
Bridge. In fact, in September, John 
Carroll is receiving the “Catalyst for 
Change” Award from the Massachu-
setts Law Reform Institute.

Anything to announce in the 
coming year?

Meehan Boyle is thrilled to high-
light its newest colleagues, second 
year associates Robert F. Foster and 
Jessica M. Gray. Rob, a 2016 gradu-
ate of Northeastern University Law 
School, first served at the firm in a 
Northeastern Law co-op in 2015. 
Now, while taking depositions, argu-
ing motions and second-chairing tri-
als, he has begun to focus on complex 
legal writing and appellate work un-
der the direction of Michael Bogda-
now. Jessica, a 2016 graduate of Suf-
folk University Law School and var-
sity soccer player in college, worked 
and interned at several well-known 
law firms during school, but accepted 
an offer to try cases at Meehan Boyle. 
She is already excelling with a series 
of court successes in just her first few 
months at the firm.

What’s one fact about the firm 
that people might be surprised to 
learn?

In a close-knit group of lawyers 
who have practiced law together for 
decades (and share lunch together ev-
ery day), people are often surprised 
at their diversity of backgrounds 
and outside interests. Leo Boyle be-

came a plaintiffs’ lawyer stranded 
at work with a hundred subrogation 
files during the Blizzard of ‘78; John 
Carroll started practicing law on the 
Pine Ridge Indian Reservation af-
ter Wounded Knee; Pete Black flew 
150 close combat support missions 
in Vietnam; Mike Bogdanow, Val 
Yarashus and Tori Santoro are each 
accomplished musicians; Brad Henry 
is a Black Belt and an Eagle Scout; 
and Pete Ainsworth started with the 
firm as a volunteer shepherding 20 
cases through the 9/11 Victim’s Com-
pensation Fund project. The total is 
greater than the sum of its parts.

Why is it important to have all 
the lawyers in your firm members 
of the MBA?

The MBA is such an important 
component of the tight-knit legal 
community in Massachusetts. Law-
yers share responsibility for the sup-
port and continued advancement of 
the profession as a whole, and Mee-
han Boyle feels it is incumbent on 
all of its lawyers to be involved in its 
state bar association. Despite rarely 
growing larger than its current 10 
lawyers, Meehan Boyle’s 30-year his-
tory credits no fewer than three MBA 
presidents, each of whom passed on 
a legacy of conscientious bar service 
and the importance of a unified voice 
among lawyers.

In what ways do you find the 
MBA beneficial to the lawyers in 
your firm?

The benefits of MBA membership 
are countless, but chief among them 
is the association’s engagement with 
the community — both our legal com-
munity and the larger community of 
citizens across the commonwealth. The 
law is a profession of service to others, 
not only to the judiciary and our fel-
low lawyers, but especially to our most 
needy constituents. The MBA fulfills 
these principles through outstanding 
educational, outreach and community 
service programs. Meehan Boyle en-
courages all of its lawyers to pursue 
the myriad leadership opportunities 
at the MBA, so that they can be a part 
of the future development of the MBA 
and the profession.  ■

Experience, empathy the hallmarks of Meehan Boyle team

Just the facts
Firm Name: Meehan, Boyle, 
Black & Bogdanow, P.C.

Year founded: 
1985

Location: 
Boston

Number of attorneys: 10

Managing partner: 
Bradley M. Henry

The MBA — your 
firm’s partner

MBA Honor Roll firms have five 
or more Massachusetts lawyers and 
enroll 100 percent of their attorneys 
in the MBA within an association 
year. Learn more about the many 
ways the MBA can  work for your 
firm at www.massbar.org/honorroll.

Join our growing list of Honor 
Roll firms by contacting MBA 
Member Services at (617) 338-0530 
or memberservices@massbar.org.

Snapshots from around the MBA

Springfield JYC Program
Pictured from left to right: Samuel L. Charron, assistant director and public 
interest coordinator for Career Services at Western New England University 
School of Law; JYC Student Jada Ficarra; JYC Student Priscilla Villalobos; 
JYC Student Destiny St. Amand; the Honorable Tina S. Page, Associate Justice 
of Massachusetts Superior Court; JYC Student Kimberly Martinez; and, JYC 
Student Nichole McCarthy. On June 15, 2017, Judge Page was invited to 
speak to this year’s group of JYC Springfield high school students. During her 
presentation, she spoke about her background, where she went to school, how 
she made the decision to go to law school, her experience in law school, how it 
was to work as an attorney and then become a judge. ■

BAR SEEN



MASSACHUSETTS LAWYERS JOURNAL  |  SEPTEMBER/OCTOBER 2017 15

John J. Morrissey is a trial attorney 
and a founding partner of Morrissey, 
Wilson & Zafiropoulos LLP in Brain-
tree, where he practices in the areas 
of plaintiffs’  personal injury, includ-
ing wrongful death, catastrophic 
injury and workers’ compensation 
claims, and he represents individu-
als and businesses in commercial 
and real estate disputes. He is a 
member of the MBA’s Executive 
Management Board, the Leadership 
Academy Steering Committee and 
the Oliver Wendell Holmes Jr. Schol-
arship Committee. A past MBA secretary and vice president, Morrissey has served in the House of Delegates, and as 
chair of the MBA’s Judicial Administration Section Council. He also previously chaired the MBA’s Membership Com-
mittee. In 2013, Morrissey volunteered for the MBA Marathon Bombing Victims’ Legal Assistance Program, where 
he provided free legal services to victims of the Boston Marathon bombings. Morrissey was appointed in 2017 to 
serve as  vice chair of the Board of Bar Overseers of the Supreme Judicial Court. He has served as a member of the 
Massachusetts Academy of Trial Attorneys’ Board of Governors and its executive committee. Morrissey is also a life 
fellow and has served as a member of the Grant Advisory Committees of the Massachusetts Bar Foundation. He 
serves as a director of Independent Bank Corporation and Rockland Trust Company and as a rotating member of 
its executive and trust committees. Morrissey served  as a commissioner of the Hingham Conservation Commis-
sion appointed by the board of selectmen between 2014 and 2017. An accomplished trial lawyer, Morrissey has 
been named a New England Super Lawyer by Super Lawyers every year since 2005. Morrissey graduated from the 
University of Massachusetts, Amherst, in 1989, and from Boston University School of Law in 1992. Morrissey lives 
in Hingham.

Thomas J. Barbar is a partner at Deutsch 
Williams located in Boston. As part of 
his probate practice, Barbar specializes 
in estate administrations, allowance 
of wills, equity cases, guardianships 
and conservatorships. Barbar also 
litigates will contests and objections 
to appointments of administrators 
and guardians. His domestic relations 
practice specializes in all phases of 
divorce law, paternity and adoption 
cases. He is a member of the MBA’s 
Executive Management Board, the 
Budget & Finance Committee and 
the House of Delegates. He was the 
chair of the Law Practice Management 

Section, and he previously served as the co-chair of the MBA’s Family Law Section. Barbar presently sits on the 
association’s Renovations Committee and the Oliver Wendell Holmes Jr. Scholarship Committee. He has served on 
the Membership Committee, the ABA Nominating Committee, and the MBA Nominating Committee. Barbar was 
also a mentor in the MBA’s Tiered Community Mentoring program. In addition to his work with the MBA, Barbar 
is a member of the Boston Bar Association’s Family Law Section and Trusts and Estates Section, a member of the 
Massachusetts LGBTQ Bar Association, and a co- founder of the Greater Boston Family Law Inn of Court. Barbar was 
a recipient of the MBA Volunteer Recognition Award in 2013. Barbar has authored articles for the MBA’s Lawyers 
Journal, including “Tips for Growing Your Law Practice” (February 2014) and “Yours, Mine and Never Ours: The 
Trouble with Some Prenuptial Agreements” (December 2011). He also co-authored a piece in the MBA’s Section 
Review in February 2009: “Eyster v. Pechenik — A Miranda Warning for Prenuptial Agreements?” Barbar graduated 
from Villanova University and received his J.D. from New England School of Law. Barbar resides in Boston.

Denise I. Murphy is a partner at the law 
firm of Rubin and Rudman LLP in Boston, 
and chair of its Labor and Employment 
Department. She counsels regional and 
national businesses on a broad variety of 
employment law-related issues; litigates 
sexual harassment and discrimination 
claims; and drafts a multitude of employ-
ment contracts, severance agreements, 
handbooks and policy statements. She 
previously served as secretary of the MBA. 
A member of the MBA’s Executive Manage-
ment Board, Murphy has also served on 
the association’s Budget & Finance Com-
mittee. From 2015–16, she was the chair of the Joint Bar Committee on Judicial Appointments. She previously 
served as the chair of the MBA’s Labor & Employment Section and has participated in the association’s Task Force 
on Employment Opportunities, Task Force on the Court System’s Anniversary Fee Assessment and the September 
11th Committee, as well as the Conversations on Law and Liberty Program. In addition to her work with the MBA, 
Murphy is a mentoring circle leader for the Women’s Bar Association, a former member of the board of directors 
of the Massachusetts Defense lawyers Association, a former member of the Massachusetts Bar Foundation’s IOLTA 
Grant Review Committee and a group leader for Christmas in the City. Murphy was recog+nized as one of the Top 
Women of Law in October 2015 by Massachusetts Lawyers Weekly, and as one of Boston’s Top Rated Lawyers by The 
Boston Globe. In 2011, Murphy was awarded the MBA’s Centennial Award, celebrating her service to the profession 
and her community. Murphy has been listed as one of Boston magazine’s Top 50 Women Attorneys and as a Super 
Lawyer by Super Lawyers since 2008. Murphy graduated from the University of Massachusetts Boston and received 
her J.D. from Suffolk University Law School. Murphy lives in Westwood.

Christopher A. Kenney is a founding 
member and managing shareholder 
of Kenney & Sams PC in Boston. He 
has tried cases before every level 
of the state and federal trial court 
system in Massachusetts, and has 
served as an appellate advocate 
before the Massachusetts Appeals 
Court, Massachusetts Supreme Judicial 
Court and the U.S. Court of Appeals 
for the First Circuit. While serving 
as treasurer of the MBA in 2016-17, 
Kenney also served as co-chair of the 
MBA Leadership Academy and chair 
of the MBA’s Consumer Advocacy 

Committee. He is a member of the MBA’s Executive Management Board. Kenney has also served in the MBA’s 
House of Delegates and is a former chair of its Civil Litigation Section. In addition to his work with the MBA, 
Kenney is a former president of the Massachusetts Defense Lawyers Association (MDLA), former president of the 
Massachusetts Chapter of the Federal Bar Association and former co-president of the Boston Inn of Court. The 
MDLA named Kenney the 2012 Massachusetts Defense Lawyer of the Year. He has consistently been recognized by 
Best Lawyers in America since 2009. Kenney has served as an adjunct faculty member at Boston University School 
of Law, and frequently writes and lectures for business groups, trade associations and bar associations. Most 
recently, Kenney was appointed to serve as director of the IADC Trial Academy at Stanford University Law School. 
Kenney earned his B.A. from the College of the Holy Cross and his law degree from Boston University School of Law. 
Boston University School of Law honored Kenney in 2012 with the Silver Shingle Award for outstanding service to 
the school. Kenney lives in Sudbury.

2017–18 LEADERSHIP

Martin W. Healy serves as the Massachusetts Bar Association’s chief legal advisor, as well as the MBA’s liaison to the legislative, executive and judicial 
branches. Healy is responsible for providing legal advice in corporate matters and legal support in issues of public policy concerning the practice of 
law and the administration of justice. In addition, he serves as counsel to the MBA leadership team and the MBA House of Delegates and Executive 
Management Board. In his capacity as a registered legislative and executive agent, Healy works with the MBA’s sections and committees to analyze 
legislation, draft bills and amicus curiae briefs, and testify before legislative committees. Healy also serves as executive secretary to the Joint Bar 
Committee on Judicial Appointments, which confidentially reviews judicial candidates for the governor of the commonwealth. Appointed as a National 
Uniform Law Commissioner for Massachusetts by Gov. Deval L. Patrick, Healy is also a member of the Massachusetts Committee for Public Counsel 
Services (CPCS) Board, where he represents House Speaker Robert A. DeLeo. A long-term member of Massachusetts Lawyers Weekly’s Board of Editors, 
Healy is a regular contributing author to the paper through his “Healy on the Hill” column. Healy was honored with Massachusetts Lawyers Weekly’s 2014 
Lawyer of the Year award for his work in making attorney-conducted voir dire a reality in Massachusetts. He actively serves as a volunteer juvenile law 
attorney with the CPCS Youth Advocacy Project. He previously served as a hearing committee member with the Board of Bar Overseers and as an adjunct 
professor at Suffolk University in its Masters in Criminal Justice program. The Massachusetts Juvenile Bar Association (MJBA) presented Healy with its 
2014 Chief Justice Francis J. Poitrast Award for his advocacy on behalf of the juvenile justice system, including his efforts to increase compensation for 
attorneys who handle juvenile cases through CPCS. Healy formerly served as a commonwealth of Massachusetts bar examiner for the Supreme Judicial 
Court. He has been appointed to the Firearm Licensing Review Board by Gov. Charlie D. Baker. Prior to joining the MBA staff, Healy worked in the Suffolk 
County District Attorney’s Office Appellate Division and as a legislative aide in the Massachusetts Senate. Healy graduated from Suffolk University in 1985. 
He went on to earn his J.D., cum laude, from Suffolk University Law School in 1988.

Christopher P. Sullivan, President

John J. Morrissey, Treasurer

Denise I. Murphy, Vice President

Thomas J. Barbar, Secretary

Martin W. Healy, Chief Legal Counsel and  
Chief Operating Officer

Christopher P. Sullivan is a partner at Robins Kaplan LLP in Boston, where he represents clients in complex civil litigation matters, such as securities fraud, shareholder disputes and 
intellectual property cases. He has been named as a “Super Lawyer” every year since 2004. Sullivan, who is the former chair of the MBA’s Membership Committee, serves on the MBA’s 
Executive Management Board and in its House of Delegates. Working with the Federal Bar Association and the MBA, Sullivan launched the Massachusetts Chapter of SOLACE, a network 
of legal professionals who provide critical aid to those in the profession in their time of need. He is a fellow of the Massachusetts Bar Foundation, the philanthropic partner of the MBA, 
as well as the American Bar Foundation. He is also a life fellow of the Foundation for the Federal Bar Association. Currently, Sullivan serves as a hearing officer for the Board of Bar 
Overseers. He graduated from the College of the Holy Cross and received his J.D. from Fordham University Law School. Sullivan and his wife, Beth, live in Hingham. 
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an obligation to not only defend the ju-
diciary, but to explain how the system 
works,” he said.

But perhaps Sullivan’s most impor-
tant priority for 2017-18 is reinforcing 
the notion that the MBA is the bar as-
sociation for every lawyer across the 
state, regardless of location or practice 
area. 

“The MBA is the home for every 
single lawyer in the commonwealth of 
Massachusetts,” said Sullivan.

He hopes to work closely with the 
MBA’s section councils, which he re-
fers to as the “heart and soul of the 
MBA.” Each section council will ap-
point a person to serve as a liaison to 
other affiliated bar associations (geo-
graphic, ethnic, substantive, affinity) as 
a means to collaborate and co-sponsor 
events and CLE programs. Within the 
MBA, Sullivan plans to take advan-
tage of the natural symmetry that ex-
ists between section councils, such as 
the the Sole Practitioner & Small Firm 
and Law Practice Management section 
councils and the Young Lawyers Divi-
sion to present outstanding CLEs and 
work on other projects of mutual inter-
est.

“Chris brings a wealth of legal 
knowledge and a very keen business 
sense to the role of MBA president,” 
said MBA Chief Legal Counsel and 
Chief Operating Officer Martin W. 
Healy “The MBA has greatly benefit-
ted from his passion to strengthen the 
MBA and the legal profession at large 
throughout his service as one of our of-
ficers.

“I have heard from many of our 
members how open and welcoming 
Chris has been to them,” Healy con-
tinued. “Personally, he is a great role 
model to me and represents the best the 
legal community has to offer.”

From New York to 
Boston

Although Sullivan has been a prac-
ticing attorney in Massachusetts for 
four decades, he is a native of New York 
City and a graduate of Xavier High 
School, a Jesuit military high school in 
Manhattan — the same school once at-
tended by former Supreme Court Jus-
tice Antonin G. Scalia. A graduate of 

the College of the Holy Cross, where 
U.S. Supreme Court Justice Clarence 
Thomas was a classmate, and Fordham 
University Law School, Sullivan began 
his legal career as a special assistant 
attorney general for the state of New 
York, working with the Office of the 
Special Prosecutor during its investi-
gation and prosecution of official cor-
ruption within New York City’s crimi-
nal justice system.

In Massachusetts, Sullivan entered 
private practice with Fine & Ambrogne 
before co-founding Carolan, Sullivan 
& Greeley, where he worked for 13 
years prior to Robins Kaplan. He has 
served as vice president for the First 
Circuit of the Federal Bar Association, 
as well as president of the Federal Bar 
Association’s Massachusetts chap-
ter. Sullivan has been an MBA offi-
cer since 2012, serving as chair of the 
MBA’s Membership Committee and 
as a member of the MBA’s Executive 
Management Board.

Growing up, Sullivan remembers 
watching Perry Mason on television 
and always thought being a lawyer 
would be something he could excel at. 
Being an attorney also appealed to him 
because it could open other doors for 
him in the business realm. 

“Someone once told me that getting 
a law degree qualifies you to do a lot 
of different things,” said Sullivan, who 
has been at Robins Kaplan since 1994, 
focusing on complex litigation involv-
ing financial and securities cases and 
intellectual property.

Despite being a native New Yorker, 
Sullivan is now a big fan of the New 
England Patriots since becoming a 
Massachusetts resident many years 
ago and is a season ticket holder for 
the five-time Super Bowl champions. 
Like the Patriots motto of “Do your 
job,” Sullivan focuses on collective 
goals rather than self-promotion. De-
scribing his individual work ethic, Sul-
livan quotes former President Ronald 
Reagan who once said, “There is no 
limit to the amount of good you can do 
if you don’t care who gets the credit.”

In that mindset, Sullivan expects 
the MBA to get a lot accomplished 
in 2017-18 through a collective brand 
of leadership that embraces a system 
of teamwork and collaboration with 
shared accolades and achievements.  ■

CHRISTOPHER P. SULLIVAN 
Continued from Cover

MBA President Christopher P. Sullivan with at the Robins Kaplan table at the 2017 Annual Dinner.

MBA President Christopher P. Sullivan (second from left) with members of the 2016-17 MBA 
Leadership Academy. Sullivan hosted a session on how to organize and run a meeting.

MBA President Christopher P. Sullivan (left) volunteers at Christmas in the City in December 2016.

Colleagues on Chris
Christopher P. Sullivan began his term as MBA president on September 1. We asked some of his colleagues about what he brings to his new role as president.

“Chris Sullivan was the driv-
ing force behind getting the 
SOLACE program started in Mas-
sachusetts. He came up with the 
idea of bringing the program here 
after meeting with the person 
who founded it in New Orleans, 
and he worked tirelessly to mar-
shal support for it in Massachu-
setts and to get it going here. Its 
existence in Massachusetts is a 
testament to his leadership and 
persistence.” 

— Patrick M. Curran, Ogletree, Deakins, 
Nash, Smoak & Stewart, P.C. (Federal 
Bar Association, executive committee, 
Massachusetts Chapter)

“Chris brings an incredible 
wealth of experience, great judg-
ment, loyalty and drive to the 
MBA as its president. He is the 
consummate team player, leader 
and driver of great energy, fore-
sight and follow-through, and 
has the ability to organize and 
drive great teams. We are excit-
ed to support Chris as president 
of the MBA.”

— Anthony A. Froio, managing partner, 
Robins Kaplan LLP (Boston office)

“I’ve worked with Chris Sullivan 
on several issues, including on the 
Membership Committee, which he led 
for several years and in starting the 
new ComCom Section within the MBA. 
I’m struck not just by Chris’s clear vi-
sion for the MBA as an association that 
needs to serve and appeal to all law-
yers in the commonwealth, but by the 
selfless way he approaches his role, 
leading others by example not by dic-
tate and always praising others rather 
than taking credit himself. Chris also 
brings integrity to everything he does. 
The MBA is fortunate to have him at the 
helm in the coming year.” 

— Paul E. White, Sugarman Rogers Barshak & 
Cohen, P.C.

“With Chris Sullivan as president, 
the MBA is assured a steady hand at 
the tiller as it continues to lead the bar 
in matters related to the economics of 
the practice, improvement of statutory 
and common law for the benefit of our 
commonwealth, and all of its citizens, 
and the protection of our civil liberties. 
In these perilous times where funda-
mental rights and protections always 
considered to be sacrosanct are placed 
in serious jeopardy, our society needs 
a strong and vibrant bar. Chris Sullivan 
epitomizes professionalism, scholar-
ship and effective leadership. He is a 
Knight Templar for our members — a 
lawyer’s lawyer. We are lucky to have 
him serve as our president.”

—Richard P. Campbell, past president, 
Massachusetts Bar Association; of counsel, 
Campbell Campbell Edwards & Conroy
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“Nutter supports the Massachusetts Bar Foundation 
because it shares the commitment to social justice, 
pro bono representation and community service our 
law firm has embodied since its founding by Louis D. 
Brandeis in 1879.

My work, initially as a Fellow and now as a trustee, 
has given me the opportunity to assemble with a group 
of admirable people working together to allocate MBF 
and IOLTA resources to worthy organizations that are 
an inspiration to the community.”

The Massachusetts Bar Foundation is the commonwealth’s premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through its 
grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help safeguard the 

values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org

MASSACHUSETTS BAR FOUNDATION
Keeping  the  promise  of  ju st ice  s ince  1964

MBF awards $2 million 
in grants for legal aid 
across Massachusetts

The Massachusetts Bar Foundation recently awarded 
$2 million to 84 programs conducted by 56 different 
nonprofit organizations through its annual IOLTA grants 
program. 

“MBF grantees are working hard every day to meet 
the increasing demand for civil legal assistance,” said 
MBF President Janet F. Aserkoff of Boston’s Rappaport, 
Aserkoff & Gelles. “We are proud to be able to support 
these critically needed programs that provide services to 
communities throughout the commonwealth.”

MBF IOLTA grants support projects that either offer 
civil legal services to people who could not afford them, 
or improve the administration of justice in the common-
wealth. Grants providing direct legal services include 
support to domestic violence programs, special educa-
tion advocacy, humanitarian immigration assistance and 
homelessness prevention. Grants to improve the adminis-
tration of justice include efforts, such as court-connected 
mediation and lawyer-of-the-day programs.

The MBF is one of three charitable entities in Mas-
sachusetts that distributes funds from the Massachusetts 
Supreme Judicial Court’s Interest on Lawyers’ Trust Ac-
counts Program (IOLTA). 

Additional information about the Massachusetts Bar 
Foundation and its IOLTA Grants Program, as well as a 
complete listing of the 2017–18 IOLTA grant recipients, 
is available at www.MassBarFoundation.org.

BECOME AN MBF FELLOW TODAY!

The Massachusetts Bar Foundation Society of Fellows is 
a membership organization of Massachusetts attorneys 
and judges who are committed to giving back to the 
profession and supporting legal services for the poor in 
our state. Our Fellows are our core supporters, helping to 
ensure that the MBF is a resource through which the legal 
community can come together and support initiatives 
that make access to justice a reality for those in need.

To become an MBF Fellow, visit  
www.MassBarFoundation.org.

B U I L D I N G  A  S T R O N G  F O U N D A T I O N

David C. Henderson, Esq.
MBF Trustee and Life Fellow

Partner, Nutter McClennen & Fish LLP

Why I give

Thank you to

MBF Law Firm Silver Partner 

CENTRAL:
Ascentria Community Services, Inc.

CASA Project, Inc.
Community Legal Aid, Inc.

Dismas House of Central Massachusetts
Worcester County Bar Association
YWCA of Central Massachusetts

GREATER BOSTON:
Casa Myrna Vazquez, Inc.

Community Dispute Settlement Center
Community Legal Services and Counseling Center

DOVE, Inc.
Greater Boston Legal Services

Housing Families, Inc.
Irish International Immigrant Center

Justice at Work
Lawyers Clearinghouse

MetroWest Legal Services
MetroWest Mediation Services, Inc.
Middlesex County Bar Association
Somerville Community Corporation

Veterans Legal Services

NORTHEAST:
Essex County Bar Association
Jeanne Geiger Crisis Center

North Shore Community Action Programs, Inc.
North Shore Community Mediation, Inc.

Northeast Legal Aid

SOUTHEAST:
Barnstable County Bar Association

Bristol County Bar Association
Cape Cod Dispute Resolution Center, Inc.

IOLTA GRANT RECIPIENT ORGANIZATIONS BY REGION
Catholic Social Services of Fall River, Inc.

Greater Brockton Center for Dispute Resolution
JRI Health Law Institute
Pilgrim Advocates, Inc.

Plymouth County Bar Association
South Coastal Counties Legal Services

The Women’s Center
WE CAN

WEST:
Berkshire County Regional Housing Authority

Center for New Americans
Community Action of the Franklin, Hampshire 

and North Quabbin Regions
Community Legal Aid, Inc.

Franklin County Bar Advocates, Inc.
Hampden County Bar Association
Hampshire County Bar Association

Massachusetts Immigrant and  
Refugee Advocacy (MIRA) Coalition

Quabbin Mediation
Safe Passage

STATEWIDE: 
Children’s Law Center of Massachusetts, Inc.

Finex House, Inc.
Flaschner Judicial Institute
Health Law Advocates, Inc.

Massachusetts Advocates for Children
Massachusetts Law Reform Institute

Pine Street Inn
Political Asylum/Immigration Representation Project

Prisoners’ Legal Services
Third Sector New England

Women’s Bar Foundation of Massachusetts

UPCOMING MBF EVENTS
2017 GRANTEE RECEPTIONS

CENTRAL AND WESTERN 
MASSACHUSETTS

TUESDAY, OCT. 3

GREATER BOSTON

TUESDAY, SEPT. 26

For more information and to R.S.V.P.,  
visit www.MassBarFoundation.org.

Correction: In the July/August issue of Lawyers Journal, 
the location of Sarah E. Worley Conflict Resolution PC was 
incorrectly listed as Northampton. It is located in Boston.
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Summer snapshots
The Massachusetts Bar Association hosted its Summer Social networking receptions 

at The Terrace at Hyatt Regency Boston in July and Tia’s on the Boston waterfront in 
August. ■
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NOTABLE & QUOTABLE

Quoted in the media? Let us know. Email JScally@MassBar.org.
”

ABA RESOLUTIONS  
During the 2017 American Bar Association Annual Meeting, the 
ABA’s House of Delegates adopted several Massachusetts Bar 
Association-submitted resolutions with national implications on 
criminal justice and immigration.
“Courthouses should not be used for routine immigration arrests, House says 

in resolution,” ABA Journal (August 15) — MBA Immediate Past President 

Robert W. Harnais and MBA member Wendy S. Wayne were quoted about 

the ABA’s adoption of Resolution 10C, which urges U.S. Immigration and 

Customs Enforcement and Border Protection to treat courthouses as sensitive 

locations and to only conduct such arrests there “upon a showing of exigent 

circumstances and with prior approval of a designated supervisory official.”

“ABA House backs ban on mandatory minimums,” ABA Journal (August 

15) — MBA member Kevin J. Curtin was quoted about the ABA’s adoption 

of Resolution 10B, which opposes the imposition of mandatory minimum 

sentences in any criminal case.

“

”

AARON HERNANDEZ/JOSE BAEZ
“The man who knows Aaron Hernandez’s secrets,” 

Esquire (August 15) — MBA Chief Legal Counsel 

Martin W. Healy offered commentary in a national 

profile piece on defense attorney Jose Baez, who 

represented former New England Patriots player Aaron 

Hernandez in a Boston double-murder trial.

JUVENILE PAROLE
“Juvenile parole hearings draw mixed reviews in 

Massachusetts,” Boston Herald, via Associated Press 

(July 31) — MBA Chief Legal Counsel Martin W. Healy 

commented on court rulings that now allow juveniles to 

be eligible for parole after serving 20 or 30 years of a life 

sentence when convicted of first-degree murder. This AP 

article ran in several news outlets across the country.

WORKERS’ COMPENSATION
“Nurse injured driving home for weekend entitled 

to comp,” New England In-House (August 22) 

 — Deborah G. Kohl, chair of the MBA’s Workers’ 

Compensation Section, was quoted on a recent 

decision made by a Massachusetts Department of 

Industrial Accidents Reviewing Board panel.

TEXTING SUICIDE CASE
“Appeal in Michelle Carter case may take years to 

resolve, experts say,” Boston Globe (August 3) — 

Former chair of the MBA’s Criminal Justice Section 

Peter Elikann provided post-sentencing analysis in 

the Michelle Carter case. Elikann was also quoted by 

MassLive.com on the conditions of Carter’s probation, 

which prohibit her from profiting from book or 

television deals.

ATTORNEY VOIR DIRE
“New attorney voir dire rule met with lukewarm reviews,” 

Massachusetts Lawyers Weekly (August 14) — MBA Chief 

Legal Counsel Martin W. Healy and MBA members Annette 
Gonthier Kiely (MATA president), Michelle I. Schaffer 

(MDLA president), Hon. Maynard M. Kirpalani, Valerie A. 
Yarashus (MBA past president), and Marc L. Breakstone 

offered commentary on revised Superior Court Rule 6 dealing 

with attorney-conducted voir dire.

“
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          DR DISPATCH

The case for private caucus
BY BRIAN R. JEROME

After a joint session, a skilled 
mediator may ask to have private 
caucuses or meetings with each 
party and their counsel to further 
explore their position and flex-
ibility for settlement. These pri-
vate caucuses, like the full me-
diation process, are confidential; 
as such, the parties often find it 
easier and more appropriate to 

discuss certain issues or their willingness to show 
flexibility.

The mediation caucus has been the recent tar-
get of some harsh criticism. Detractors dismiss it 
as simple shuttling back and forth by the neutral, 
which keeps parties in the dark about each other’s 
interests and places full control over the flow of in-
formation in the hands of the mediator. It is argued 
that with the absence of the opposing party, it’s 
easier for one side to exaggerate or manipulate the 
mediator. Sometimes one party fears that the other 
party has somehow co-opted the neutral in the oth-
er party’s favor and that the mediator is no longer 
unbiased when they come back into the room.

The caucus can also shift the role of the media-
tor from neutral to primary advocate or agent for 
the parties, both hearing and making the essential 
arguments. There also exists a risk that the media-
tor may inaccurately convey information, or do so 
out of context. There is, as well, the argument that 
a mediator has too much power to influence the 
process and outcome when they are the only per-
son who has seen how the parties and their lawyers 
are feeling and acting.

Some even argue that caucusing generally re-
sults in but a series of shuttled offers rather than 
the processing and exchange of views, and subse-
quent change of perception and awareness, that are 
the essence of many successful mediations.

To others, the key problem with the private 
caucus is that it thwarts a fundamental mediation 
benefit: the opportunity for those most intimately 
familiar with the details and history of a dispute 
to be directly involved in its resolution. Indeed, 
from issue identification to problem solving, di-
rect communication between the parties is often 
the most productive and efficient way to advance 
toward resolution.

Perhaps the most significant apprehension as-
sociated with caucusing is the potential for media-
tor violation of confidentiality, either inadvertent 
or purposeful. A mediator needs to be uncondi-
tionally vigilant not to reveal confidential infor-
mation. In fact, it’s strategically valuable that the 
mediator explain to the parties at the outset that 
they will not divulge what is said in caucus with-
out that party’s consent.

Notwithstanding these criticisms, private cau-
cusing is an extremely useful tool in the media-
tor’s arsenal, allowing the neutral to learn more 
about the elements of the dispute and more about 
the parties themselves and their fundamental needs 
and interests. Caucusing can lessen tensions by 
providing parties the space to vent and to feel un-
derstood while speaking in private to the mediator. 
Caucuses provide the opportunity to create an ef-
fective client-mediator bond. When the mediator 
is demonstrably neutral, credibility is established 
and any concerns about an abuse of process are 
greatly reduced. It is powerful for the parties to 
make their views known clearly, and to feel the 
mediator understands their perspectives.

Caucusing provides an opportunity for a me-
diator to help clients process the messages sent by 
the other party, to give parties care and attention, 
and to promote resolution of issues individually 
with each of the parties. 

The viability of private caucusing depends, 
quite often, on the type of case and the parties’ 
goals. For example, in divorce and custody dis-
putes, where the parties will be dealing with each 
other long after the mediation has concluded, face-

to-face negotiations oftentimes seem best suited 
toward achieving resolution.

In civil case mediations, caucusing is a more 
integral and helpful feature of the mediation pro-
cess. The parties more often than not will have 
nothing or little to do with each other post-session, 
thus, the burden that caucusing could pose to any 
future relationship is less commonly an issue. Par-
ticularly in civil cases when money or settlement 
value is the key concern, the parties will come to 
the mediation with their lawyers, understanding 
that in their situation a strong caucusing element 
with features of shuttle diplomacy by the mediator 
is generally very effective.

Whatever the reason for caucusing, there are a 
few things good mediators establish if they are go-
ing to use this technique. Upon commencement, 
experienced mediators will explain what private 
caucuses are, their confidential nature, and that 
they may be held at some time during the media-
tion. The parties should be aware of how caucuses 
can help, and that either the parties or the mediator 
may request a caucus.

Confidentiality is a principal element that me-
diators must consider before they employ cau-
cuses. Although a caucus may involve confidential 
information, it’s not about telling secrets or about 
excluding individuals, and it is assuredly not about 
leveraging position based on confidential informa-
tion. Rather, these private discussions should be 
kept privileged by the mediator, and only those 
proposals that a party specifically authorizes a 
mediator to share with the opposing party should 
then be divulged. The mediator can be proactive 
and ask for permission to share information and 
proposals they believe will move the mediation 
forward.

Many mediators chose a process whereby ev-
erything said in the caucus may be shared except 
what the participant wants kept confidential. The 
other option is to explain that everything said in 
the caucus will be kept confidential except things 
specifically identified by the participant that may 
be shared. The former process permits the neutral 
to utilize their skills and experience to determine 
what, if anything, should be shared or held back 
when working with the opposing parties in order 
to best facilitate the process to the benefit of all 
involved.

Time is a major consideration in managing cau-
cus sessions. Managing time so that the opposing 
party is not left alone for too long is typically ad-
vantageous. The party not in caucus may be left 
feeling worried or stranded, particularly after the 
momentum generated from the initial joint ses-
sion. Before breaking into caucus sessions, it helps 
to reassure the parties that the length of time in 
these private meetings may be different with each 
party and is not entirely predictable.

The key value of the caucus session is that 
parties can talk frankly and freely about the dis-

pute, compared with the more guarded expres-
sions experienced when meeting jointly. The pri-
vate and confidential nature of the caucus tends 
to decrease anxieties, allowing the parties to share 
case strengths and weaknesses, their view of the 
opposition’s case, and their underlying interests, 
as well as allow for suggestion of new ideas for 
solutions.

A mediator can ask questions in confidence 
that a party might not want to answer in a joint 
session. A skilled mediator, particularly in private 
sessions, is likely to discuss with each party the re-
alities and alternatives facing them if, for example, 
they decide to go to trial. Most parties appreciate 
candid discussion regarding their chances of a ver-
dict in their favor, information on a likely decision 
or award, an estimate of time it could take to get 
to trial, and how much it might cost financially 
and emotionally to go through a trial. In private 
caucuses, the mediator can also offer negotiating 
advice and work to develop settlement proposals.

Some parties may be resistant to hearing such 
realistic messages, even from their own attorneys; 
they may have overly optimistic assessments of 
what a trial may result in should they decide not 
to accept settlement. The mediator can be quite ef-
fective, as an impartial and experienced neutral, in 
dealing with unwarranted optimism.

Sometimes the relationship between the parties 
has become problematic. A caucus can be called 
to allow parties to vent intense, built-up emotions 
without aggravating the other party. Caucuses are 
frequently helpful in clarifying misperceptions. 
These private meetings are essential when used to 
address unproductive or negative behavior, and to 
limit destructive communications between the par-
ties.

Mediators orchestrate the use of caucuses to 
fit the nature of the case involved and toward the 
particular needs and interests of the parties. A pri-
vate, confidential caucus is a valuable tool which 
can produce impressive results. Utilizing this pro-
cedure, the parties have an opportunity to openly 
discuss their needs and interests, compared with 
less optimal information gleaned during joint ses-
sions where guarded expressions of information 
are often invoked because the other party is pres-
ent. Private caucuses put the parties at ease, allow-
ing uninhibited discussions and realistic consider-
ation of the strengths and weaknesses of their case 
as well as that of their opponents. Private caucuses 
allow the parties to thoughtfully work with their 
mediator to reach productive solutions and resolve 
even the most challenging matters. ■

Brian R. Jerome, Esq., is founder and CEO of Massachusetts 

Dispute Resolution Services, one of the first full-service 

DR firms established in Massachusetts. Jerome has served 

exclusively as a neutral for 26 years on a remarkably extensive 

array of subject matter in over 12,000 cases. He is the chair of 

the MBA’s Dispute Resolution Section.

Brian R. Jerome
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          LAWYERS CONCERNED FOR LAWYERS

This kiss
Q:I have created a very dif-

ficult dilemma for my-
self. Janet and I [names 

changed] have been 
married 22 years 
and have two teen-
age kids. We met 
in college, and I 
thought about her 
all the time, fasci-
nated with her mind 
and knocked out 
by her looks. Over 

time, as we have evolved into co-par-
ents and responsibility sharers, I now 
realize that we are no longer very in-
teresting to one another.

A jolt of awareness hit me a few 
weeks ago when I found myself kiss-
ing Sandy, a fellow attorney at the 
large firm where I work. This hap-
pened at an after-work social gather-
ing at a moment when we’d both had 
a lot to drink; Sandy was the initia-
tor, but I didn’t run away. Things have 
gone no further physically, but since 
that event I keep thinking about San-
dy. We work in the same office, and 
we both keep looking at each other. 
She is a sharp lawyer and talented 
athlete who is full of enthusiasm and 
very unhappy in her own marriage. 
Janet, on the other hand, though she 

was a star in college, left her career 
when she became a mother (not at my 
behest), and more recently has given 
up golf, a former passion, and bare-
ly leaves the house. She seems more 
anxious and distant these days, now 
that the kids are more independent.

I feel quite guilty about my attrac-
tion to Sandy, but the fact is that the 
feelings I’m having toward her are a 
lot like what I once felt for Janet. I 
want to shake myself and get real — 
I know a divorce would be awful for 
everyone, but the marital status quo 
feels like just going through the mo-
tions.

A:You’re not alone in find-
ing it tempting to respond 
to an amorous advance 

from an attractive member of the op-
posite sex. I’m sure that feeling desir-
able after all these years was exciting 
and provided a boost to your self-es-
teem. And as you say, it highlighted 
a reality that you had been avoiding, 
that your marital relationship has be-
come not only less stimulating, but 
more distant. 

Of course, it is almost inevitable 
that a marriage of over 20 years is 
not going to elicit the same kind of 
feel-good brain chemicals as a new 

flirtation. But, ideally, a long-term 
committed relationship is equally re-
warding, in different ways, based on 
factors including shared history and 
family mission, knowing each other’s 
genuine (vs. public) selves, and a more 
profound sense of attachment. There’s 
no way of predicting where things 
will go with Sandy, if you choose that 
avenue, but let’s be honest — what are 
the chances that you’ll both feel the 
same way after the infatuation wears 
off (which it does), and that your rela-
tionship would survive dual divorces, 
the reactions of two sets of kids, and 
the gradual infusion of real life, as 
each of you begins to notice the oth-
er’s flaws and limitations. 

Ultimately, you may decide to 
leave the marriage (not necessar-
ily for Sandy). But since you’ve put 
years into it, raised kids together and 
are feeling guilty, perhaps this mo-
ment is a wake-up call to address the 
gulf that has developed between you 
and Janet. Do you think she feels 
good about having withdrawn from 
career, activities and connections? Is 
her detachment partly a function of 
the years when you likely put much 
of your energy into the world of pro-
fessional competition, a world which 
tends not to value awareness of feel-

ings? It sounds, by the way, as if she 
may be suffering from depression 
— unless her attentions, too, have 
turned elsewhere.

Perhaps the most constructive 
response to your current dilemma 
would be to turn toward Janet, and 
begin to recognize and address the 
marital issues with her. It will prob-
ably be useful for the two of you 
to enter both individual and couple 
therapy. At LCL, we can help you 
put together an action plan, includ-
ing appropriate resources to sort out 
your mixed feelings about Janet and 
about Sandy. Maybe you will be able 
to re-invigorate your marriage; even 
if not, better to think through and 
work through your choices than to 
act on impulse. ■

Dr. Jeff Fortgang is a licensed psychologist 

and licensed alcohol and drug counselor on 

staff at Lawyers Concerned for Lawyers of 

Massachusetts, where he and his colleagues 

provide confidential consultation to lawyers 

and law students, and offer presentations on 

subjects related to the lives of lawyers. Q&A 

questions are either actual letters/emails 

or paraphrased and disguised concerns 

expressed by individuals seeking LCL’s 

assistance. Questions may be emailed to 

DrJeff@LCLMA.org. 

Dr. Jeff Fortgang

BY HEIDI S. ALEXANDER

In one of my previous tech col-
umns entitled, “You’ve Got a Website, 
Now What?” I wrote about digital 
marketing beyond merely developing 
a website; this includes tackling so-
cial media. Whether you like it or not, 
social media has become an essential 
marketing tool, helping to generate 
clients for many law firms. Social 

media is effective because it is yet another way to “touch” 
prospective clients and referral sources, keeping you “top 
of mind” when they need to hire an attorney. Plus, a pres-
ence on social media can demonstrate your credibility and 
strengthen your reputation. But this all requires time — 
time you already don’t have. Below I’ll give you some 
tips to make your social media marketing more efficient 
and effective.

First, social media revolves around sharing and en-
gagement. Thus, in order be effective on social media, 
you first need to have content to share. We live in an age 
where there is certainly no lack of content, rather quite the 
opposite: too much content. This can be overwhelming. 
A few sources you might turn to for content include the 
American Bar Association’s Blawg Directory and its Top 
100 Blawgs, JDSupra for expert analysis and commen-
tary from law firms, and Jurist Legal News for substan-
tive daily legal news stories. Sharing content from other 
attorneys is a great way to engage with other attorneys 
for referral marketing purposes. Google, Yahoo!, Bing and 
Apple also all have news aggregation sites and apps. For 
example, rather than read only the New York Times (NYT) 
and Boston Globe, you can use Apple’s new News app on 
your iPhone to aggregate a bunch of sources of interest, 
including the NYT and the Globe. The News app also al-
lows you to save stories and share to social media directly 
from the app. Content doesn’t only come in the way of 
reading, there are thousands of excellent podcasts such as 
NYT’s The Daily which provides a daily twenty-minute 
in-depth report on top news, as well as a variety of law-
related shows available on the Legal Talk Network. 

Once you’ve found the content, you need a way to 
manage and store it for review, reference, and sharing. 
A great way to subscribe to multiple content sources is 
through a source aggregator such as Feedly, Netvibes or 
Reeder. Say you like the ABA Journal, a certain NYT 
columnist, the SCOTUS blog and a practice area-specific 
blog; checking all those sources each day is extraordinari-
ly time consuming. Instead, you can add those “feeds” to 
your Feedly et al., check only Feedly on a daily basis, and 
use its integrated tools to share to social media platforms 
such as Facebook, Twitter, LinkedIn and more. You can 
also use your source aggregator to group sources accord-
ing to category, create a must-read list of your favorite 
sources, and save sources for reading later. 

Speaking of reading later, in addition to all those web 
sources you want to review on a regular basis, you also 
receive content by way of email (i.e., newsletters) or you 
might find yourself landing at a webpage with an article 
you want to read later. You need a way to capture that con-
tent. That’s why “read later” services exist. Instapaper and 
Pocket are two popular read later services. With a unique 
email address from the service, you can forward con-
tent into your Instapaper et al. account and with the web 
browser extension save any webpage you’d like for later. 
If you want to take this to the next level, create a rule for 
email newsletters you receive, thus bypassing your inbox 
and forwarding directly to your Instapaper account. Just 
like the source aggregators above, these applications also 
allow you to share directly from the service. For content 
that you’ve reviewed and wish to store away for refer-
ence later, try Evernote as a central repository for all those 
resources. Evernote’s robust search capabilities, tagging 
system, and synchronization in the cloud make it an excel-
lent choice for collecting and organizing resources. Most 
of the aggregators and read later services above integrate 
with Evernote, which makes moving content into Ever-
note a breeze. 

Streamlining your social media marketing means cut-
ting down on the time spent reviewing and posting to so-
cial media. Of course, there are technological tools for 
that. Hootsuite (free with premium options) allows you 
to connect multiple social media accounts to display in 

one central dashboard. You can then review and post to 
multiple accounts at once. Hootsuite also allows you to 
schedule posts. Another similar option is Buffer (free with 
premium options), which allows you to schedule social 
media posts to multiple accounts and integrates with a 
number of other services such as source aggregators, news 
aggregators, and read later services. Furthermore, ser-
vices such as dlvr.it automate your social media posting 
enabling you to connect your blog — each time you post 
to your blog, dlvr.it will automatically post to your social 
media accounts. This is just one example of workflow au-
tomation; for further and more sophisticated automation, 
try IFTTT (If This Then That) or Zapier, two services that 
connect multiple applications to automate workflows. 

Finally, even if you implement all the tools and sugges-
tions above, if you don’t set aside time every day for your 
social marketing these tools will not lead to more effective 
marketing. Start out by scheduling twenty minutes per day 
to devote to reviewing your source and news aggregators 
and social media feeds, selecting content, and scheduling 
posts. If you are having trouble finding the time, schedule 
it in your calendar every day for thirty days. The goal is 
to make it a habit. If during the thirty days you stop, don’t 
worry, it’s ok to be imperfect (yes, I mean that and I know 
you don’t hear that often), just start again. Don’t wait until 
you “have the time,” because we all know that’s a losing 
battle. You must make the time!  ■

Heidi S. Alexander, Esq. is the director of Practice Management Services 

for Lawyers Concerned for Lawyers, where she advises lawyers on 

practice management matters, provides guidance in implementing 

new law office technologies, and helps lawyers develop healthy and 

sustainable practices. She frequently makes presentations to the 

legal community and contributes to publications on law practice 

management and technology. She is the author of the ABA Law Practice 

Division’s, Evernote as a Law Practice Tool, and serves on the ABA’s 

TECHSHOW Planning Board. Heidi previously practiced at a small firm 

and owned a technology consulting business. She also clerked for a 

justice on the highest court of New Jersey and served as the editor-in-

chief of the Rutgers Law Review. She is a native Minnesotan, former 

collegiate ice hockey goaltender for the Amherst College Women’s Ice 

Hockey Team, and mother of three young children.
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          TAKING CARE OF BUSINESS

Legal marketing and client development: 
What works and what fails
BY JOHN O. CUNNINGHAM

In an increasingly competitive 
legal services market, lawyers are 
investing significant money and ef-
fort to acquire new clients and de-
velop existing ones. But lawyers 
are not always investing in efforts to 
discover what’s working and what’s 
not.

Based on my review of many 
client surveys over the years, I have 

put together a quick glance at some of the common re-
frains from clients about specific legal marketing and 
client development tactics.

Starting on a positive note, here are some client de-
velopment efforts that are working: 
• Learning more about a corporate client’s business. 

Almost every corporate client with whom I’ve spo-
ken has raved about lawyers who invest non-billable 
time in learning about the client’s business and in-
dustry. Clients are generally appreciative of time in-
vested in visits to their corporate offices or plants for 
this purpose. 

• Asking for feedback on how to improve. Clients of all 
types appreciate a lawyer asking how he or she can 
improve legal service, especially when suggestions 
are acted upon quickly. Asking for feedback some-
times results in additional assignments and almost 
always leaves a favorable impression on a client. 

• Sending out timely legal alerts and tips. Clients love 
it when lawyers send timely notices of changes in law 
accompanied by practical tips on what to do about 
those changes. However, clients add that many firms 
send out newsletters now, emphasizing that the fifth 
or sixth newsletter on a subject won’t get opened.

• Procuring references and testimonials. Prospec-
tive clients generally like to know what others think 
about a lawyer’s service, especially others who are 
similar to them in terms of type of occupation, legal 
quandary and income. They like it when lawyers pro-
vide references or written testimonials from existing 
clients.

• Providing quantitative data related to your experi-
ence. Both prospects and clients like to hear how 
many matters or cases you have handled like their 
own, what the average cost was per matter, how long 
it took to close each matter and what happened as a 
result of the representation. Clients looking for trial 
advocates like to know the range of possible dollar 
outcomes to any controversy, and clients needing 
transactional representation like to know how often 
a firm closes transactions quickly without stalling 
negotiations, killing deals, or suffering post-closing 
lawsuits or claims.

Clients are not shy about stating their opinions on 
marketing failures either. Here are some of the more 
frequent types of feedback given by prospects who 
failed to become clients after a visit with a law firm:
• The lawyers failed to distinguish themselves from 

their competition. Professional marketers would 
call this a “value proposition” failure. Clients want 
to know why you are the best choice among any 
number of competent choices they could make. This 
places a burden on the lawyer to know the competi-
tion, but that burden is no different than the burden 
placed on any other service provider.

• The lawyers talked too much about themselves. Cli-
ents who say this want to have more of a dialogue 
than a sales pitch. They are interested in hearing 
about the lawyer’s competence, but they want to 

know that the lawyer is interested in them and their 
problems too. As a client in one survey said, “a pitch 
on competence is about the lawyer… a pitch on rel-
evance is more about the client.” 

• There was just no chemistry. This comment reveals 
the failure to make a personal connection. A client 
must trust you to hire you, and they must like you to 
trust you. Nearly 100 percent of prospective clients 
have told me they prefer to like who they hire, and 
more than half have said they must like the prospec-
tive legal hire.

• They disrespected my time. This comment arises af-
ter a lawyer shows up late for a meeting, takes a call 
during a meeting or otherwise wastes a prospect’s 
time. To paraphrase what one CEO said to me, “You 
are lucky to get 10 minutes of my time. So when a 
lawyer shows up late, goes over time or interrupts 
the meeting, he is toast.”

• The firm was not going where we are headed. This 
feedback is relatively new in legal surveys, and 
comes mostly from corporate clients who are for-
ward-looking in highly competitive industries. They 
want to know that a firm is keeping pace with them 
on utilizing technology, mastering process improve-
ment, executing on diversity initiatives or otherwise 
keeping pace with a fast-arriving future.

These are just some of the many things clients have 
to say about what works and what doesn’t in legal 
marketing and business development. ■

John O. Cunningham is a writer, consultant and public speaker. 

As a lawyer, he served as General Counsel to a publicly traded 

company and to a privately-held subsidiary of a Fortune 100 

company. For more information about his work in the fields of legal 

service, marketing, communications, and management, check out 

his website and blog at: johnocunningham.wordpress.com. 
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BY RICHARD P. CAMPBELL AND 
SUZANNE ELOVECKY

In March 1998, the Supreme Ju-
dicial Court put in force a new set 
of rules of professional conduct that 
included Rule 8.3, the so-called 
“snitch rule.” The most frequently-
cited justification for the rule is set 
forth in Comment [1] to the ABA 
Model Rule 8.3: Maintaining The In-
tegrity Of The Profession, Reporting 
Professional Misconduct.

It says: “Self-regulation of the le-
gal profession requires that members 
of the profession initiate disciplinary 
investigation when they know of a 
violation of the Rules of Profession-
al Conduct. Lawyers have a similar 
obligation with respect to judicial 
misconduct. An apparently isolated 
violation may indicate a pattern of 
misconduct that only a disciplinary 
investigation can uncover. Reporting 
a violation is especially important 
where the victim is unlikely to dis-
cover the offense.”

So the ABA asserts two primary 
reasons for the rule: (1) disclosure 
may reveal an otherwise hidden pat-
tern of misconduct; and (2) victims 
may be unlikely to discover the mis-
conduct.

Nancy Kaufman, an assistant bar 
counsel for more than three decades, 
described the purpose of Rule 8.3 in 
a September 2004 bar counsel pub-
lication as follows: “Reporting the 
misconduct of other lawyers is es-
sential to the bar’s system of self-
regulation. Lawyers are in the best 
position both to observe and evalu-
ate professional misconduct and as-
sist the profession in sanctioning it. 
Public confidence in the legal pro-
fession’s ability to regulate its mem-
bers is diminished when lawyers fail 
to report substantial violations of the 
rules, or, worse, cover it up.”

Bar counsel pleads two alterna-
tive grounds for the rule: (1) practic-
ing lawyers are the primary percipi-
ent witnesses of misconduct; and (2) 
the public expects lawyers to report 
misconduct of other lawyers.

The general public, however, typ-
ically looks at snitches with caution, 
if not contempt. Wiktionary defines 
a snitch as “an informer, one who 
betrays his group.” The Urban Dic-
tionary defines a snitch as “a bum of 
a person.”

Is there any better source than 
the Whitey Bulger trial for guidance 
on how the public values snitches? 
Attorney J. W. Carney Jr. defended 
Bulger in part by this argument: 
“James Bulger is of Irish descent. 
And the worst thing an Irish person 
could consider doing is becoming an 
informant.” In cross-examining Ste-
ven (“The Rifleman”) Flemmi, Hank 
Brennan, Bulger’s other defense 
lawyer, asked: “So when you use the 

term ‘quid pro quo,’ that’s just Latin 
for rat, isn’t it?” But, perhaps the best 
line of all came from John (“The Ex-
ecutioner”) Martorano (who admit-
ted to murdering some 20 souls); the 
former Bulger hit man testified for 
the prosecution that “[my father, the 
priests, and the nuns] taught me that 
Judas — Judas was the worst person 
in the world.” The Matoranos (and 
apparently the priests and nuns who 
counseled them) apparently took the 
admonitions in Leviticus literally.

Bar counsel does not organize 
lawyer reports of misconduct by 
other lawyers under Rule 8.3 and, 
consequently, does not have aggre-
gate data available to demonstrate 
the frequency of its use. Without em-
pirical data, it is simply impossible 
to evaluate with confidence whether 
lawyer disclosures actually reveal 
otherwise hidden patterns of mis-
conduct or whether victims discover 
lawyer misconduct as a result of Rule 
8.3 reports. Winston Churchill’s in-
sight into human nature in such cir-
cumstances rings true today: “Men 
occasionally stumble over the truth, 
but most of them pick themselves up 
and hurry off as if nothing ever hap-
pened.”

It is undoubtedly true that some 
lawyers are percipient witnesses of 
other lawyer misconduct. One can 
imagine various circumstances that 
would expose lawyer misconduct to 
another lawyer and thereby activate 
the obligation to file a Rule 8.3 re-
port. Direct interaction in litigation 
or in transactions is a possible win-
dow to lawyer misconduct.

But zealous representation of cli-
ents might easily be characterized as 
“misconduct,” particularly in high 
stakes winner-take-all contests. Law-
yers have egos, after all. Represent-
ing a client in a matter that has a pri-
or, procedural history often requires 
a lawyer to review and assess prior 
counsel’s actions. Ground zero for 
direct observation of lawyer miscon-
duct is the multiple lawyer organiza-
tion (with private law firms, corpo-
rate in-house lawyer staffs and pros-
ecutors’ offices leading the pack).

Private practitioners in multiple 
lawyer firms will be exposed to 
their colleagues’ conduct in many 
respects, including time keeping, 
expenses, trust accounts, civil liti-
gation discovery, and even racial, 
sexual, and gender discriminatory 
actions. Law firm break-ups may 
result in audits that uncover mis-
conduct. Lawyers may also observe 
their colleagues’ personal mental 
health and substance abuse prob-
lems that negatively impact client 
matters or the lawyer’s competence 
to practice law.

Retained counsel and other in-
house staff counsel may develop 
knowledge of wrongdoing by the 
staff lawyers (including the general 
counsel) employed by the client or-
ganization. Preservation and disclo-
sure of relevant information impact-
ing criminal and civil litigation or 
regulatory investigations is the most 
fertile ground for missteps.

Prosecutors can withhold evi-
dence helpful to the defendant or 
suborn perjury. In his recent novel, 
“Rogue Lawyer,” John Grisham 
speaks to the perjury of a jailhouse 
snitch known as Smut, “an accom-
plished courtroom liar who testifies 
all the time and will say whatever 
the prosecutors want him to say.” 
Because “the cops needed some tes-
timony,” they arranged to have Smut 
put in the same jail cell as the de-
fendant after feeding him details of 
the crimes. Within 24 hours, Smut 
claimed that he heard a full con-
fession. His testimony at the trial 
“was quite a performance.” The 
defense lawyer, the cops, the pros-
ecutors and the judge knew it was 
all a lie, but the jury “swallowed it 
in disgust.” Grisham’s tale of the 
jailhouse snitch brings to mind the 
statement of an anonymous writer 
that “looking for an entirely reli-
able informant is like looking for a 
chaste mistress.”

Rule 8.3 (a) provides: “A law-
yer having knowledge that another 
lawyer has committed a violation of 
the Rules of Professional Conduct 
that raises a substantial question 

as to that lawyer’s honesty, trust-
worthiness or fitness as a lawyer in 
other respects, shall inform the Bar 
Counsel’s office of the Board of Bar 
Overseers.” Rule 8.3 (b) sets forth 
a similar mandate for knowledge of 
judicial misconduct. Safe harbors 
are found in Rule 8.3(c) when the 
lawyer’s knowledge was derived 
from confidential client information 
or participation in a lawyer assis-
tance program.

The obligation to report is man-
datory (the lawyer “shall inform” 
bar counsel). It is triggered by (1) 
“knowledge” of (2) “violation[s] of 
the Rules of Professional Conduct” 
that (3) raise a “substantial ques-
tion” of (4) the offending lawyer’s 
“honesty, trustworthiness or fitness 
as a lawyer in other respects.” Rule 
8.3 incorporates all rules of pro-
fessional conduct within its scope, 
including Rule 8.4 that spells out 
“misconduct.” But it is not limited 
to the types of “serious crimes” that 
would lead to suspension of disbar-
ment as defines in Rule 4:01, §12(3).

Conduct that is prejudicial to the 
administration of justice is report-
able under Rule 8.3. Presumably, a 
lawyer who demonstrably fails to 
provide competent representation to 
her client because she lacks the legal 
knowledge, skill, thoroughness and 
preparation necessary for the repre-
sentation of her client should be re-
ported to Bar Counsel. See Rule 1.1 
Competence. 

In her 2004 bar counsel publica-
tion, Nancy Kaufman averred that 
“absolute certainty” was not neces-
sary to have knowledge of the mis-
conduct. Relying on Comment [3] 
to Rule 8.3 and the definition found 
in Rule 9.1(f), she argued that suf-
ficient knowledge of the misconduct 
comes about when the lawyer had 
supporting evidence such that a rea-
sonable lawyer would have a firm 
opinion that the conduct in question 
had more likely occurred than not. 
That standard is remarkably fluid in 
the context of bar discipline. 

In Attorney U v. The Mississippi 
Bar, 678 So.2d 963 (Miss. 1996), a 

Self-regulation and the ‘snitch rule’
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partner in a large, prominent Jackson 
law firm represented a mobile “pul-
monary function testing service” in 
claims against a plaintiff asbestos 
lawyer centered on the amount of 
“fees” said to be owed arising out 
of an agreement to share tort recov-
eries by personal injury plaintiffs. 
The Jackson lawyer averred in writ-
ing and orally to the asbestos lawyer 
(and his counsel) that the asbestos 
lawyer committed violations of the 
Mississippi code of professional con-
duct. The asbestos lawyer denied the 
allegations. The bar brought a com-
plaint against the Jackson lawyer for 
failing to report the plaintiff lawyer 
under Rule 8.3. The Supreme Court 
held that the circumstances did not 
dictate a firm opinion on the part of a 
reasonable lawyer that the conduct in 
fact occurred. 

The court wrote: “It is not for 
the lawyer to believe or disbelieve 
the client. … A lawyer must be free 
to assert his client’s claims, at least 
until there is evidence apparent that 
his client is lying. The state of mind 
necessary to assert the claim, how-
ever, falls well short of that required 
for a “firm opinion” as to whether 
specific conduct occurred. We must 
allow lawyers at least this degree of 
detachment if we are to assure the 
competent and vigorous representa-
tion essential to our adversary system 
of justice.”

Before publishing this article, we 

confirmed with bar counsel that in 
the 18 years that Rule 8.3 has been in 
force (1998–2016) there does not ap-
pear to have been a single lawyer dis-
ciplined for violating Rule 8.3. The 
seminal case for bar discipline for 
violating Rule 8.3 is In re Himmel, 
533 N.E.2d 790 (Ill. 1988). Himmel 
is a successor counsel case. Attorney 
Himmel came to know that prede-
cessor counsel on the common cli-
ent’s personal injury claim (Attorney 
Casey) had converted the client’s set-
tlement funds to his personal use. At-
torney Himmel pursued recovery of 
the funds from Attorney Casey and, 
on the client’s insistence, did not re-
port the misconduct to state regula-
tory authority. The Supreme Court of 
Illinois suspended Attorney Himmel 
from the practice of law for a year for 
failing to report Casey’s misconduct, 
describing Himmel’s and the client’s 
conduct as compounding Casey’s 
crime.

The Illinois court said: “This fail-
ure to report resulted in interference 
with the Commission’s investigation 
of Casey, and thus with the adminis-
tration of justice. Perhaps some mem-
bers of the public would have been 
spared from Casey’s misconduct had 
respondent reported the information 
as soon as he knew of Casey’s con-
version of client funds.”

Rule 8.3 has also been used to 
deny reinstatement to the practice 
of law when the petitioner refuses 

to disclose information about co-
conspirators despite receiving im-
munity from prosecution. In re Wil-
liam A. Borders, Jr., 665 A.2d 1381 
(D.C.Ct.of App. 1995) involved an 
application for reinstatement by a 
co-conspirator in the solicitation of 
bribes from criminal defendants in 
exchange for lenient treatment by 
then U.S. District Judge Alcee Hast-
ings. Mr. Borders repeatedly refused 
to identify other co-conspirators de-
spite grants of immunity. The court 
rejected the application, finding that 
he had not established his fitness to 
resume the practice of law.

The court said: “The Hearing 
Committee found petitioner’s ‘com-
mitment to silence about the events 
[to be] longstanding and deeply felt,’ 
but one contrary to his ethical obli-
gations as an attorney. The Board 
agreed, and we do also. An attorney 
is obligated under … Rule 8.3 of the 
Rules of Professional Conduct to re-
port misconduct of other attorneys 
and judges.” See also, In re Anglin, 
122 Ill.2d 531,537 (1988) (“Petition-
er’s refusal to answer questions about 
the involvement of other persons in 
his possession of the stolen securities 
also evidences a present and future 
inability to conform to the Code of 
Professional Conduct”).

The good news for lawyers is the 
absolute privilege arising from Rule 
8.3 reports to bar counsel. Rule 4:01, 
§9(1) (“Complaints submitted to the 

Board or to the bar counsel shall be 
confidential and absolutely privi-
leged.”); Bar Counsel v. Farber, 464 
Mass. 784 (2013) (complainants and 
witnesses have absolute immunity for 
testimony given to the Board, hearing 
committees, special hearing officers, 
and hearing panels); see also, Weber 
v. Cueto, 568 N.E. 2d 513 (Ill App. 
Ct. 1991) (“we hold that the commu-
nication made by the defendant Cueto 
to members of the Madison County 
Board pursuant to Disciplinary Rule 
1-103(a) is cloaked with an absolute 
privilege”). So the Rule 8.3 compliant 
lawyer may be seen as a “betrayer of 
his group” and “a bum of a person,” 
but at least he will not be successfully 
sued by the person reported.  ■

Richard P. Campbell is a fellow of the American 

College of Trial Lawyers and a past president of 

the Massachusetts Bar Association. He founded 

Campbell Campbell Edwards & Conroy, P.C., a 

firm with a national practice, in 1983. 

Suzanne Elovecky practices at Todd & Weld 

LLP, where she enjoys a diverse complex 

commercial litigation practice representing 

individuals and corporations in contract 

disputes, employment disputes, automobile 

dealership matters, shareholder disputes, 

and trademark, trade secret and copyright 

disputes. Suzanne is a member of the Women’s 

Bar Association, the Boston Bar Association 

and the Massachusetts Bar Association 

(Complex Commercial Litigation Committee; 

Professional Ethics Committee).
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Find the marketing strategy that’s right for you

Welcome, from the Law Practice Management Section

BY SUSAN LETTERMAN WHITE

Marketing and business de-
velopment begins with an answer 
to the question: Who are you try-
ing to attract as future clients? 
Your answer should infuse ev-
ery choice you make about your 
marketing methods and content. 
Marketing methods include both 
active and passive means, using 
the array of technology options 

available or no technology at all, and traditional 
modes of advertising like on billboards, the back 
of a bus, television advertising or print materials. 
Once you know where, when and how to connect 
with your target market, you can decide what to do 
to let them know the solutions you offer, what it is 
like to work with you and how you deliver those 
solutions. Your goal? Remain top of mind, so that 
when they need what you have to offer, they will 
know the way to get in touch with you.

Here are three examples of different marketing 
strategies. Which one is closest to what might work 
best for you?

Marketing without technology
Alex (real person, name changed) doesn’t have 

a website, Twitter account or LinkedIn page. She 
isn’t active on social media and doesn’t write blog 
posts or print articles. She doesn’t plan and deliver 
programs on her substantive area of law to poten-
tial clients or referral sources. She doesn’t send out 

Christmas cards or newsletters to her clients. Her 
clients do not have email access to her. By all ac-
counts, she isn’t doing anything that the experts in 
law firm business development and retention say 
are necessary to sustain successful revenue genera-
tion for today’s solo and small firm lawyers. Yet, 
she has a steady stream of clients asking for her 
representation. What’s her secret?

Alex’s law practice is focused on criminal law. 
Her potential clients and their referral sources are 
often where she is demonstrating what she can do 
for them — in court. In fact, her clients, potential 
clients and referral sources do not select their law-
yers from their digital footprint; instead they select 
them by evaluating their performance first-hand. 
The upside is that Alex has more free time to prac-
tice law with a life outside of law. She also manages 
the client relationships by phone or in-person only. 
If they want to communicate, they must pick up the 
phone. If it’s a true emergency, they will get an im-
mediate response. If it’s important to them, but not 
an emergency, they will get a return call within 24 
hours.

Marketing has been explained as communicat-
ing to many people simultaneously in-person or 
digitally. Alex doesn’t intentionally market her law 
practice. The upside is that she saves time, money 
and possible anxiety associated with that endeavor. 
She is, however, delivering content about what she 
does and how she does it for clients, by being in 
court regularly. She has no digital intermediary be-
tween herself and her potential clients and referral 
sources. She’s always on display when in court and 
passively marketing without any buffer. Every day 

she is in court she interacts with the people who 
have the decision-power to build or stall her prac-
tice. For some lawyers, that would be the downside.

Perhaps an explanation for Alex’s success is in 
this response to a discussion about websites and 
getting noticed on JDUnderground, “I don’t think 
people much care when your source of referrals is 
word of mouth. Word of mouth is 10 times better 
than any other kind.” 

Regardless of your practice area, Maggie Wat-
kins, chief marketing officer of Sedgwick, LLP 
says, “Nothing replaces a face-to-face meeting 
when developing new business. It is a relationship 
business after all, and prospects want to know you 
understand them and their businesses and that can 
only be demonstrated by speaking to them and dis-
cussing their issues and needs. Articles, speeches 
and social media are all designed to get that meet-
ing with the prospect, but the selling begins once 
you are in front of them and have the conversation.”

Content marketing through 
technology

Not all practices offer the opportunity for pas-
sive marketing, as do some areas of criminal law. 
In contrast, the market (potential clients) in fam-
ily law is composed of different niches according 
to family finances. The Legal Services Corporation 
reports, “86 percent of the civil legal problems re-
ported by low-income Americans in the past year 
received inadequate or no legal help.” This repre-
sents a significant business opportunity for 

BY DMITRY LEV

The Law Practice Management 
(LPM) Section welcomes everyone 
to the 2017-2018 program year. 
LPM Section is unique in that the 
challenges and concerns raised by 
the business of practicing law are 
applicable to practitioners across 
all practice areas and modes of 
practice; government, big firm and 
solo practitioners alike face the 

daily onslaught of emails, time management chal-
lenges and keeping up with the latest technology.

LPM, in cooperation with other sections of the 
Massachusetts Bar Association, offers educational 
CLE programming, networking, pro bono and volun-
teer opportunities, and other ways of getting involved 
for attorneys at all career stages, whether starting out 
solo, transitioning from a large firm into a smaller 
environment, succession/retirement planning — all 
aimed at enhancing the experience of managing the 
business of practicing law and striking the appropri-
ate work/life balance. The programming offered by 
LPM addresses not only the general areas of operat-
ing a business, such as accounting, finance, market-
ing, management, planning and technology, but also 
presents unique contexts with additional topics appli-
cable more narrowly to the practice of law. 

Here is a sampling of programs that LPM has 
sponsored or co-sponsored over the last few years.

“How to Get Paid: Fee Structures, Referrals and 
Collecting” provided a discussion of the various fee 
structures available for attorneys in Massachusetts, 
including referral fees between attorneys. Also dis-
cussed was the MBA’s Fee Arbitration Board, which 
helps facilitate settlement of fee disputes with former 
clients. 

“Work/Life Balance: How to Have a Productive 
Day and Still Make it Home in Time for Dinner” of-
fered a panel that included retired Judge Robert A. 
Gordon, two practicing attorneys, and a guest speaker 
from Lawyers Concerned for Lawyers. The title per-
fectly captures the topics discussed.

“Starting or Jump-Starting an Innovative Law 
Practice” was a four-part workshop series that com-
bined traditional tools, including business plans, mar-
keting plans, and check-lists, with more innovative 
tools, such as visual facilitation and imagery, to help 
develop and leverage an entrepreneurial mindset. This 
series was co-sponsored with the Solo and Small Firm 
Section and the Young Lawyers Division.

“Take a Bite out of KPIs” featured a discussion of 
Key Performance Indicators (KPIs) and how to utilize 
statistics to learn more about a firm’s clients, define 
performance targets, and achieve higher profitability. 
This program was co-sponsored with the Solo and 
Small Firm Section.

“From Bankruptcy to the Bank” addressed steps 
to be taken when a client files for bankruptcy, aimed 
at maximizing the chances of the practitioner getting 
paid, including how to file proofs of claim, working 
with bankruptcy trustees, and avoiding violations of 
the bankruptcy laws.

“When to Splurge and When to Save” was a pre-
sentation on how to better manage a firm’s budget. 
The topics included rent and office equipment, VOIP 
phones, virtual assistants and answering services, re-
fining fee agreements, paperless office, and usage of 
apps to save money and time.

“Data Protection Revisited” provided an updated 
look at the modern threats to data, practical ways of 
protecting data, and how attorneys are accountable 
for safeguarding client information.

“Using Video Marketing to Attract More Clients” 
offered an overview of the importance of video mar-
keting, different types of video marketing, and how 
video marketing has changed. This program was co-
sponsored with the Solo and Small Firm Section. 

“Reclaim Time and Clear Your Mind” provided 
an overview of Evernote and similar programs, their 
unique application to the practice of law, and their 
use as a searchable data repository for daily use. 
The program was presented by Heidi S. Alexander 
of LOMAP and Chief Justice Angela M. Ordoñez 
of the Probate and Family Court Department. This 
program was co-sponsored with the Solo and Small 
Firm Section.

“How to Become a Mediator” provided informa-
tion on training, marketing, and integration of media-
tion as a component of a practice. This program was 
co-sponsored with the Dispute Resolution Section.

“Techno Mind Meld” is a recurring discussion of 
various aspects of law office technology. Topics in-
clude managing email, cloud computing, advances in 
telephone systems and automation, case management, 
paperless office, and more.

In addition to the programming sampled above, 
LPM works closely with area law schools to facilitate 
the annual Mock Interview Program, now entering 
its fifth year, where law students can practice their 
job interviewing skills in a real-world scenario by ex-
periencing a mock job interview after being paired 
with one of dozens of volunteer firms. The program is 
structured in two parts: first, an interview takes place 
where students are prepared to discuss their skills and 
achievements, as well as ask and answer questions as 
a part of the interview process. Thereafter, students 
receive immediate feedback on their interview perfor-
mance, with suggestions for improvements and other 
feedback. 

During the upcoming year, LPM intends to con-
tinue to provide quality programming reflecting the 
modern trends in the business of practicing law, in-
cluding a series tailored specifically to new bar ad-
mittees, and additional opportunities for law students 
to get involved. LPM Section members will continue 
to contribute articles for the Massachusetts Law-
yers Journal, take part in the MBA Dial-a-Lawyer 
program, get involved as coaches and judges in the 
MBA High School Mock Trial Competition, serve as 
mentors to the local legal incubators, and maintain 
involvement in the many legislative initiatives and 
other programs within the MBA.

Wherever one may be in their legal career, and 
whether one’s goal is to teach or to learn, we look 
forward to working with you during the coming year. 
See you at the MBA! ■

Dmitry Lev is the vice chair of the Law Practice Management 

Section Council. His solo practice in Watertown, now in its 12th 

year, is focused on bankruptcy litigation and criminal defense.

Susan Letterman 
White

Dmitry Lev 
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anyone who figures out a solution. 
Damian Turco, a Massachusetts di-
vorce lawyer with a personal injury 
component of his practice based in 
Boston, explains: “Prospective cli-
ents want to understand the general 
extent of their legal rights, consid-
ering the facts and circumstances of 
their cases. A natural starting point is 
the internet. Browsing is anonymous 
and you can provide them the an-
swers they so need. While doing so, 
some prospective clients will decide 
they need representation and, because 
you’ve already established yourself 
as a credible solution, some will call 
you, schedule a consultation, and be-
come paying clients.”

Create a digital presence that an-
swers the questions that are on the 
minds of your prospective clients and 
the people who are trying to help them. 
Then, to further attract the right people 
further into your marketing funnel, 
provide the answers to their questions 
about cost. Turco Legal has designed 
a specific program for them — Jus-
tice for All, — that involves resource-
based billing for family law clients.

Content is king for Turco Legal 
because it is the right content at the 
right time; however, not all digital 
marketing content meets this bar. 
Your digital content may not be as 
valuable as you think it is. Jayne Na-
varre recently wrote about the prob-
lem with content that isn’t engaging 
the right people. She writes, “The 
“organic” social media produced by 
law firms — the stuff that was sup-
posed to create conversation and 

conversion — appeared to be mostly 
seen and applauded by a handful of 
their own employees, lawyers and a 
few real-life friends and relatives.” 
Create content that will serve as a 
bread-crumb trail from your next best 
client’s concerns and interests to a 
virtual handshake with you.

Combine low-cost 
technology with 
traditional marketing 
for a cost-effective 
combination

Even the best content can get lost 
among similar content online or on 
tangible venues, like billboards, pub-
lic transportation and television. You 

may need to amp up your efforts by 
focusing on a narrow niche and re-
peating your message in different 
venues at different times. Enter the 
Truck Accident Lawyers in Pennsyl-
vania. Munley Law is a personal inju-
ry law practice with niche marketing 
aimed at clients who have been in-
jured in truck accidents. This enables 
clear, concise messaging online and 
on television.

Of course, this costs money and 
time and you may face stiff competi-
tion for tangible space and the right 
to get noticed by the right people at 
the right time. If you are going to 
use tangible venues in your market-
ing efforts. Bernie Munley, Chief 
Marketing Officer of personal injury 
law firm Munley Law in Pennsylva-
nia, says, “Integrate them with your 

social media and digital marketing 
efforts. Social media allows market-
ers to build brand awareness, engage 
with their audience, and even target 
potential clients — typically at a 
lower cost than traditional media. It 
would be a mistake to overlook this 
opportunity. ■

Susan Letterman White, JD, MS, is a law 

practice advisor with the Massachusetts 

Law Office Management Assistance Program 

(LOMAP) and an adjunct professor teaching 

organizational leadership and leadership 

ethics at Northeastern University in Boston. 

Before joining LOMAP, she led Letterman 

White Consulting as its founder and managing 

partner for 10 years. Before that, she practiced 

employment law for more than 20 years and 

was the managing partner of a law firm. She 

can be reached at susan@masslomap.org.

Snapshots from around the MBA

Worcester
The Worcester JYC students met with Honorable Denise Meagher, Associate Justice of Probate and Family Court and Attorney Stephanie 
K. Fattman, Worcester County Register of Probate. ■
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SECTION       REVIEW
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Criminal Justice 

Why all attorneys should advocate  
for criminal justice reform

BY PAULINE QUIRION

The Massachusetts Bar Association recently issued a report and passed resolutions 
urging adoption of practices and legislation to ensure that a low-income defendant’s in-
ability to pay fees due to lack of income does not result in incarceration, unfair pretrial 
detention or accumulation of debt that impedes successful re-entry into the workforce 
and society.

MBA Criminal Justice Section Council members recently testified in favor of bills 
that address criminalization of poverty, bail reform, gaps in CORI laws and revision of 
outdated laws, including the failed war on drugs program of mandatory minimum sen-
tences.

All attorneys should advocate for criminal justice reform.
 

Top 10 reasons to support criminal justice reform
Incarceration has proven to have little effect on crime rates in Massachusetts and is 

incredibly costly to taxpayers. 
Massachusetts has racially disparate rates of incarceration that erode public confi-

dence and call into question the fairness of the criminal justice system as a whole.
Massachusetts has high recidivism, and employment is a leading factor in reducing 

recidivism. Gaps and faulty provisions in CORI statutes and other laws shut many people 
out of the economy by imposing overly long waiting periods for sealing of CORI, by giv-
ing people lifetime never sealable records for very common offenses, such as resisting 
arrest, and by creating other barriers to jobs, training, occupational licensing and other 
opportunities. 

Massachusetts is an outlier with a felony-larceny threshold of only $250, which 
makes felons of countless people who commit low-level offenses, including many young 
adults and people with substance abuse issues. The felony status triggers a decade-long 
waiting period to seal the record. 

The right to due process and equal protection of the law prohibits courts from pun-
ishing poverty or incarcerating low-income criminal defendants solely because they are 
unable to pay a fee or fine.

Low-income defendants often cannot afford even low bail, which results in pretrial 
detention, and loss of jobs and income. This affects their ability to keep their homes, sup-
port their children, pay their bills, and successfully re-enter society and the workforce. 

There is no uniform standard for waiver of fees, and probation and myriad other fees 
routinely imposed in a criminal case quickly accumulate into debt for those who have 
little or no ability to pay. A person’s later incarceration for failure to pay fees likely costs 
the state more than the revenue that the fees would have generated. 

Mandatory minimum sentences put too much power in the hands of prosecutors, 
prevent judges from imposing fair sentences in all cases and further contribute to racial 
disparities in incarceration.

Defendants facing mandatory minimum sentences have little choice, but to take plea 
deals that result in incarceration rather than risk longer mandatory incarceration sen-
tences if they go to trial.

Mandatory minimum sentences cast too wide of a net and impose overly harsh sen-
tences on people with addiction issues when public dollars would be better spent on 
treatment programs rather than on incarceration. 

Smarter on crime measures
The Council for State Government Justice Center, in its recent study of our court sys-

tem, noted that 43 percent of individuals sentenced to the House of Corrections (HOC) 
in 2013 had a prior sentence within three years. Criminal justice reform should matter to 
everyone because individuals released from incarceration are clearly in need of support 
and institutional strategies that promote return-to-the-workforce and post-incarceration 
success. 

MassINC, a non-partisan think tank, issued a report in 2016 stating that the elevated 
level of recidivism is a symptom of “tough on crime” era policies, and that too often af-
ter incarceration, “prisoners leave hardened and more prone to commit crime than when 
they entered.” In 2017, MassINC polled voters and found that they largely approve of 
major criminal justice reforms. Key findings were that a plurality of voters think that we 
incarcerate too many people, and that the present system increases rather than prevents 
crime. Voters also want to move in the direction of ending mandatory minimum sen-
tences, permitting people to seal their records sooner, raising the felony-larceny thresh-
old and permitting compassionate release from incarceration of terminally ill people. 
By two-to-one margins, voters said drug arrests should be treated as a health issue, and 
favored investing in treatment and rehabilitation over incarceration. 

Racial inequality
Advocacy for criminal justice reform in Massachusetts is also a call for an end to 

racial disparities in the criminal justice system. In a post-Ferguson world, the fairness 
of the legal system is more frequently called into question, and there is greater public 
awareness that people of color are disproportionately involved in the criminal justice 
system and often poor. While Massachusetts touts its low incarceration rate as compared 
to many other states, our incarceration rate in 2014 was seven-and-a-half times higher for 
blacks than whites, while the ratio for the U.S. was five to one. Our state incarceration 
rate was 4.3 times higher for Hispanics than whites — much higher than the one-to-four 
ratio for Hispanics nationwide. 

Suffolk County House of Corrections statistics for 2016 reflect large racial dispari-
ties, but also indicate that racial disproportionality is most pronounced in the population 
serving mandatory minimum sentences. Blacks and Hispanics comprised 65 percent of 
the Suffolk HOC population in 2016. The mandatory minimum sub-population data for 
2016 showed that 75 percent of those serving a mandatory minimum sentence were 
black or Hispanic. 

Black people comprise 20.2 percent of the population living in Suffolk County ac-
cording to the U.S. Census, but are 53 percent of those serving mandatory minimum 
sentences in Suffolk HOC. 

Deep concern about mass incarceration of people of color has brought many indi-
viduals and groups into an ever growing movement for criminal justice reform. Recent 
hearings on criminal reform bills drew not only the usual criminal law specialists, but 
large crowds — including, but not limited to, people previously incarcerated or with 
past criminal cases; faith based groups, such as the Greater Boston Interfaith Organiza-
tion; the National Association of Social Workers; substance abuse providers; veterans 
advocates; grassroots coalitions, such as Jobs NOT Jails and the Juvenile Justice Coali-
tion; Neighbor to Neighbor; ROCA; MassINC; Citizens for Juvenile Justice and other 
youth groups; civil legal aid (Greater Boston Legal Services and Mental Health Legal 
Advisors); the League of Women Voters; and busloads of people from EPOCA (an ex-
prisoners’ group in Worcester) and the Coalition for Social Justice from New Bedford. 

Legislators also are increasingly outspoken about the need for extensive criminal 
justice reform. Leaders, such as Senators William Brownsberger, Sonia Chang-Diaz, 
Michael Barrett, Cynthia Creem, Linda Dorcena Forry, James Eldridge, Pat Jehlen and 
Karen Spilka, and Representatives Mary Keefe, Liz Malia, Evandro Carvalho, Byron 
Rushing, Claire Cronin, and others, filed bills that address criminalization of poverty, 
fees and fines, bail reform, gaps in CORI laws, raising of the felony-larceny threshold, 
racial profiling, “fine time,” expungement, repeal of mandatory minimum sentences in 
drug cases, and other important issues. The Harm Reduction and Drug Law Reform Cau-
cus and the Black and Latino Legislative Caucus also have been highly visible in their 
campaigns for criminal justice reform.

Criminalization of poverty
There is no uniform standard for waiver of fees, and the number of fees that are rou-

tinely imposed in a criminal case have increased significantly over time. Low-income 
people can easily rack up court debt and sometimes are incarcerated for failure to pay 
fees they could never afford. Probation fees, in particular, are a problem for the poor. A 
study by the Prison Initiative also showed that when District Courts were grouped by 
per capita income of the communities they served, the highest rates of probation were in 
cities where defendants had the lowest income.  29

RACE FEMALE % MALE % TOTAL %

BLACK 3 2% 64 50% 67   53%

WHITE 3 2% 29 23% 32 25%

HISPANIC 2 2% 26 20% 28 22%

TOTAL 8 6% 119 94% 127 100%

SUFFOLK COUNTY HOC MAN MIN 2016
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The Senate Committee on Post Audit and Oversight studied a sample of defendants 
serving “fine time” in three counties for failure to pay fees. It found that defendants in-
carcerated for failure to pay fees had mostly represented themselves at their hearings on 
non-payment of fees, although over 60 percent of them were previously found indigent 
for purposes of appointment of counsel. Eighty-three percent of these defendants served 
over three-quarters of the sentences they received for not paying fees or fines, ostensibly 
because they could not afford to pay the sums they owed. 

When people are incarcerated for non-payment, it prolongs the life of their criminal 
cases and puts their jobs, housing and what little financial stability they have in jeopardy. 
The same also applies to low-income defendants who cannot make bail. Studies show 
that detaining low- or moderate-risk defendants, even for short periods of time or with 
too much supervision, leads to higher rates of recidivism. Pretrial incarceration results in 
loss of jobs for defendants. Cases show up on CORI reports for those who lost their jobs 
because they could not make bail, and make it harder for them to find new jobs.

Senator William Brownsberger’s bill (Senate 777, An Act to Reduce Criminalization 
of Poverty), which has 40 co-sponsors, would address the litany of problems related to 
fees that indigent people cannot afford and provide greater due process protections prior 
to incarceration for non-payment of fees. The bill would require a determination of in-
digency, an appointment of counsel for indigents and a consideration of alternatives to 
incarceration, such as payment plans or fee remittance to ensure that a person’s ability 

to pay is fully considered before a person is jailed for non-payment of fees. Senate Bill 
791 and House Bill 2308 also call for a uniform fee waiver standard. Senate Bill 755 and 
House Bill 3077would also increase the “fine time” credit for each day served for non-
payment of fees from $30 to $90 per day. 

'Jobs not jails' — not just a slogan
Studies show that employment is a major factor in reduction of recidivism and suc-

cessful re-entry. CORI reform in 2010 was an important first step, but many gaps in the 
law remain, which impede many people from returning to the workforce and getting their 
lives back on track. The present five-year waiting period to seal misdemeanors and the 
10 year waiting to seal felony convictions are too long. Most employers will not hire a 
person with a criminal record. Waiting periods should never be more than seven years for 
most crimes because recidivism studies show that after a seven year absence of crime, 
the risk of a new offense is the same as for a person who never had a record. Most recidi-
vism occurs within 18 months to three years of the last criminal occurrence.

Senator Brownsberger’s bill (Senate 777) and Senate 791/ House 2308, filed by 
Senator Chang-Diaz and Representative Keefe, are critical and comprehensive bills that 
would address many barriers to employment and re-entry success. The bills would:
• Reduce overly long 10- and five-year waiting periods for sealing of records to three 

and seven years;
• Permit sealing of resisting arrest convictions, which are now never sealable offenses;
• Increase the felony larceny threshold to at least $1500;
• Clarify the law so as to exclude cases dismissed before arraignment from CORI 

reports;
• Clarify that no juvenile cases are to be included in adult CORI reports unless the em-

ployer has a statutory level of access to CORI that specifies access to such records;
• Clarify that petitioners can say they have “no record” once their records are sealed 

when applying for housing, and fill other gaps in CORI related laws that make it hard 
to impossible for people to not disclose sealed records when they apply for housing, 
and other opportunities. 

Senate 777 also would make 
helpful changes to RMV laws that 
create barriers to jobs and re-entry 
including elimination of most li-
cense suspensions that are unrelated 
to use of a vehicle. 

In sum, this legislative session has 
the potential to be life changing for 
countless people.  ■

Pauline Quirion is 
vice chair of the MBA 
Criminal Justice Section 
and co-chaired the MBA 
Criminal Justice Reform 
Working Group.
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BY PETER ELIKANN

Mandatory minimum sentences may indeed be 
tough on certain individual offenders, but they are, 
ironically, soft on crime.

A plethora of evidence-based research over de-
cades has proved that scarce crime-fighting dollars di-
verted to mandatory sentencing practices is one of the 
least effective ways to lower the crime rate and reduce 
recidivism. Therefore, mandatory sentences endanger 
the public by soaking up a lion’s share of resources 
rather than allocate them to methods that are dramati-
cally more successful in enhancing public safety.

One of the strongest arguments is that, although 
crime is down everywhere, the states that have fol-
lowed the evidence-based research and repealed man-
datory sentencing have seen the most extraordinary 
crime drops.

A 2013 Pew study notes that the 10 states with the 
biggest decline in imprisonment rates saw a larger de-
crease in crime than the 10 states with the highest im-
prisonment rate increases.

This may be why a number of conservative states 
with previous reputations for harsh sentencing have 
moved further than Massachusetts and reduced or 
eliminated mandatory sentencing in favor of evidence-
based, smart-on-crime legislation, including Texas, 
Mississippi, Georgia, North Carolina, South Carolina 
and Kentucky.

A case in point is Texas, where, like many states, 
it had quadrupled its prison population from 1980 to 
2005, and, in fact, built 38 new prisons under then 
Governor George W. Bush while simultaneously see-
ing its crime rate rise. Since 2005, as a unique biparti-
san right/left alliance in Texas made a concerted effort 
against mandatory sentencing, the crime rate dropped 
22 percent, the incarceration rate is down 12 percent, 
three adult prisons were closed and Texas has its low-
est crime rate since 1968. In every single category of 
offense, the Texas crime rate is improving faster than 
the U.S. average.

By keeping more offenders out of prison through 
its elimination of mandatory sentences, Texas was able 
to free up money to support more recidivism-reducing 
programs inside its prison walls for job training, edu-
cation and reentry, and became a model of efficiency 
for addiction treatment and mental healthcare.

The following hypothetical question raises the sin-
gular best argument against mandatory minimum sen-
tences, bar none: If a person in Massachusetts — per-
haps a teenager or a welfare mother given $50 to carry 
a bag weighing more than 200 grams for a drug dealer 
— either decides to exercise their right to a trial and 
loses, or is arrested in a county that, as policy, does not 
break down mandatory sentences ever, then they will 
be sentenced to a minimum of a dozen years in prison. 
The cost of warehousing that one individual will be 
close to three quarters of a million dollars. 

So here’s the question: what if someone said to 
you something to the effect of “here is almost three 
quarters of a million dollars. Take that money and do 
something with it to fight the scourge of illegal drugs 
in Massachusetts. I’m giving you free rein — be cre-
ative.” Will you take that money and provide drug ed-
ucation to thousands of people? Or will you provide 
drug treatment to many hundreds of people? Will you 
see what almost three quarters of a million dollars 
could do if you gave it to the police for crime preven-
tion? Or would you say, “I’m going to take my almost 
three quarters of a million dollars and use it to have 
one foolish teenager or go-along girlfriend sit in a cell. 
That is the most effective thing I can think of to fight 
the drug scourge that’s ruining our communities.”

That person who would take that money and fill 
a single cell would be wrong; as a well-known 1997 
Rand study noted that mandatory minimum sentences 
were seven-and-a-half times less effective than drug 
treatment. In the ensuing years, virtually every study 
and all the research has supported that 1997 study.

If there is one truism that we know it is that we can-
not jail our way out of the drug problem. And it is not 

as if we have not given it the very best shot and tried 
over a very long period of time. People forget that the 
war on drugs was started in earnest 45 years ago in 
1970, by then-President Richard Nixon. Until then, the 
per capita American prison population had remained 
the same for the first 200 years of our history. Once the 
war on drugs began, the American prison population 
increased 800 percent from the 1970s to 2,266,800 in 
2011, fueled primarily by drug incarcerations.

In fact, the number of incarcerated drug offenders 
has increased a whopping 12-fold since 1980. After 
one of the greatest social engineering experiments in 
world history, the result is that the United States has 
5 percent of the world’s population and 24 percent of 
the world’s inmates; no other civilization in history has 
imprisoned so many of its own people. This might be 
justifiable if it worked. However, the fact remains that 
it hasn’t made a dent in the tragedy of illegal drugs 
in the United States, which are today more available, 
cheaper, purer and more in-duse than ever.

Why is it then, that, as the decades went by and 
we doubled, tripled, quintupled, and increased 12-fold 
our inmates for drug offenses that had no discernible 
impact, we kept repeating the same effort and expect-
ing a different result? It has been as if all the king’s 
horses and all the king’s men couldn’t put Humpty to-
gether again, so let’s keep redoubling the number of 
horses and men in perpetuity to no avail.

Part of the problem is what criminologists refer to 
as the “replaceability effect.” If public officials stand 
in front of a just-closed-down crack house after a 
major number of arrests at the site and point out that 
they’re “sending a message on what happens if you 
try to flood our community with drugs,” it really is 
an ineffective message (genuine though it may be). 
That’s  because there is, regrettably, so much money 
to be made that, within a week, the drug house may 
have moved two blocks over but some other drug deal-
er will take the recently-arrested dealer’s place. The 
“replaceability effect” is not similarly operative in all 
areas of crime. For example, not to be facetious, but 
if a sex offender is arrested, it is not as if there is an 
opening available for a new sex offender in the neigh-
borhood.

Equally indefensible has been the peculiar set-up 
where an adversarial system exists where one of the 
involved adversarial parties is also the final decider. 
Imagine a boxing match where one of the two box-
ers is also the referee, or an Olympic sports competi-
tion where one of the participating athletes also gets to 
hold up the scorecard and determine their score. That 
system was created by mandatory minimum sentences 
where the prosecutor, by determining the charge, de-
termines the sentence. This system of “prosecutorial 
adjudication,” where we no longer have the delibera-

tions of an experienced, disinterested neutral magis-
trate, reduces the judge to a sentencing widget on the 
sidelines who is almost always reduced to looking at 
a graph on a chart to find out the sentence that has 
already been picked out by the prosecutor. 

At first glance, it might seem that this one-size-fits-
all sentencing, where we sentence the offense rather 
than tailor the punishment to the individual offender, 
would result in a uniform sentence for one and all of 
those who committed the same crime regardless of 
their background and history. But one of the byprod-
ucts of this is that prosecutors are too often giving the 
most draconian sentences to the most minor offenders, 
since the more high-profile offenders are frequently 
able to reduce their sentences by providing informa-
tion. Regardless, there is absolutely no uniformity of 
sentencing since there are some counties in Massachu-
setts where the mandatory charge is never ever broken 
down as a policy; other counties might break it down 
on only one level as policy, and, if one chooses to go 
to trial, all hope of such a  breakdown is lost. There is 
inarguably a staggering inconsistency of sentencing.

A collateral issue is that mandatory sentences dis-
proportionately affect the minority population. Argu-
ments have been heard from both sides on whether this 
is purposefully intentional or not, but what is indisput-
able is that this reprehensibly inexcusable disparity 
exists. The difference is not explained by drug usage 
rates; whites do not use drugs at lower rates than non-
whites. Nationally, African-Americans are four times 
as likely to be arrested for marijuana offenses, even 
though both have same rates of use as whites. African-
Americans are 13 times more likely to be incarcerated 
than whites even though they comprise 13 percent of 
regular drug users. In Massachusetts, in 2013, racial 
and ethnic minorities comprised 32 percent of all con-
victed offenders and made up 75 percent of all those 
convicted of mandatory drug offenses.

The bottom line is that those who divert money 
from the evidence-based best practices of lowering the 
crime rate to ineffective mandatory minimum sentenc-
es without doing the research may be tough on some 
individuals, but soft on crime. And that compromises 
public safety and endangers the lives of the good, law-
abiding citizens who play by the rules.  ■

SECTION       REVIEW
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Mandatory minimum sentences endanger public safety
Criminal Justice 

Peter Elikann is a criminal defense 
attorney, who is a former chair of 
the MBA's Criminal Justice Section 
Council. He also serves as a member 
of the MBA's Executive Management 
Board.
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MassBar Bulletin

Marjorie Crider has joined Morgan Lewis as a 
partner in Boston. She has an extensive background 
in asset-based lending, with a special emphasis on 
lending in the retail industry. Crider represents major 
financial institutions and other commercial lenders 
in a broad range of commercial finance transactions. 
She represents single lenders and agent/arrangers of 
multi-lender syndicates in structuring, documenting 
and negotiating domestic and cross-border financing 
transactions.

Michael E. Porter has joined Hemenway & 
Barnes LLP as counsel. Porter brings with him more 
than 30 years of state and local tax experience. He 
will continue to concentrate his practice in the area 
of state and local taxation with a particular emphasis 
on Massachusetts tax issues. Porter has served 
as deputy general counsel at the Massachusetts 
Department of Revenue and as a principal at the 

accounting firm of Deloitte and a national partner at the accounting 
firm of Arthur Andersen.

Michael E. Porter

Marjorie Crider
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