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NEW JUDICIARY COMMITTEE
CHAIR DRAWS ON
LAWYER-MEDIATOR
BACKGROUND

tate Representative Claire D. Cronin, a Democrat
representing the 11th Plymouth District, is the new
House chair of the Joint Committee on the Judiciary,
after her appointment this term by House Speaker Robert A.
DeLeo. Her new role is a prestigious leadership position that
is of vital importance to the bench and bar. Cronin was first
elected to the Massachusetts House of Representatives for
the 11th Plymouth District, which includes both Brockton
and Easton, on Nov. 6, 2012.
Cronin began her career at Wynn and Wynn PC in
Raynham, and she went on to maintain a sole practice in
Brockton up until the time she was sworn in as a member
of the House of Representatives. She has been affiliated
with Commonwealth Mediation since 2002, where she has
arbitrated and mediated cases involving a wide range of
issues, most notably the landmark settlement of the Massachusetts clergy sexual abuse cases.
“Representative Cronin brings a wealth of legal experience to her new leadership role, including more than a
decade of working as a mediator and arbitrator,” said MBA
Chief Legal Counsel Martin W. Healy. “In fact, her work
as a neutral on emotionally charged and complex issues
offers a glimpse at what may be her most valuable skill —
the ability to bring people to a consensus.”
Cronin previously served as vice chair of the Joint
Committee on the Judiciary where she worked on key legislation in the committee, including family law, civil rights
issues and legislation criminalizing the trafficking of Fentanyl. Cronin also served on the Joint Committee on Ways
and Means, the Joint Committee on Telecommunications,
Utilities and Energy, the House Committee on Post Audit
and Oversight, the Joint Committee on Economic Development and Emerging Technology, and the Joint Committee on Veterans and Federal Affairs.
Well-regarded by the bar, Cronin earned the 2016
MATA Legislative Leadership award from the Massachusetts Academy of Trial Attorneys. In 2015, she received the
Beacon of Justice Award from the Equal Justice Coalition
for her support of legal aid.
“Her work on behalf of those most in need of legal
services was, and is, exemplary,” said John Carroll, who
was chair of the EJC in 2015 and presented Cronin with
her award. “Now she is about to assume the weighty responsibilities of House Chairperson of the Joint Committee on the Judiciary. She has the two most important
virtues we, as citizens, could hope for in that position:
fairness and compassion. Representative Cronin is the
embodiment of those two virtues. Combined with her capacity for hard work, the House would be hard pressed to
6
find a better choice.”

Rep. Claire D. Cronin (D-Plymouth), House Chair of the Joint Committee on the Judiciary.
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I was recently invited to attend Housing Court in Boston by Chief
Justice Tim Sullivan and in Springfield by Judge Dina Fein. I wanted
to learn firsthand how Housing Court works and its importance to
the populations it serves. My main takeaway: Everyone benefits from
these courts.
In general, these courts, their judges and their staff serve vital
roles in providing tenants with a fair and efficient process, while also
enabling landlords to maintain viable rental income. Through code
Jeffrey N. Catalano enforcements and receiverships, they also revitalize properties and
thereby increase tax revenues to municipalities.
In Boston, the morning started with the clerk calling out the cases to a large mass of
nervous looking tenants, most of whom were unrepresented. So much is at stake for these
people if they are evicted. Boston in the middle of winter does not provide many affordable
housing opportunities. The landlords also have a lot to lose since the rent pays their mortgages and taxes.
Imagine the courtroom as a MASH unit where folks are rapidly triaged to either mediation or the judge. Most people choose mediation, but leave looking anxious and confused.
Fortunately, outside the courtroom, there are friendly volunteer attorneys and law students
from the Boston Bar Association’s Lawyer for the Day program ready to help both parties
with any questions.
In Boston, I sat in on mediation with a housing specialist. She assisted an unrepresented
tenant and landlord. The tenant, a Jamaican woman, was being confronted with the heartbreaking reality that a better life for herself and her son in America has dissipated. Through
tears, she said she lost her job and was ashamed of not being able to pay her rent for a few
months to someone whom she considered a “good landlord.” However, she found another
job and now had money to pay the back and future rent to keep the tenancy.
To my surprise and initial dismay, the landlord rejected that proposal. Yet, the landlord’s
situation was also sympathetic. An immigrant himself, he needs timely rent to pay the mortgage and his taxes that have increased each year. He did not raise her rent for five years and
realized that for him to pursue his own American dream, he must do so. (I suspected that he
knew she would not be able to pay increased rent.) He was willing to let her keep the money
for back rent for security for another apartment, but wanted her out in two weeks.
So, she and her son were confronted with a Hobson’s choice of either trying to find
another decent apartment for the same price in a very short time, or going back to Jamaica
and conceding that 10 years in the U.S. amounted to a failed venture.
Here I studied the skillfulness of the housing specialist. She listened carefully and calmly. She got them to get beyond unreasonable positions in an effectively short amount of
time. She was compassionate and, in the face of a tenant who felt fatalistic, sagely interjected some encouraging words. Both sides achieved an efficient solution where the landlord left with the cash for back rent due, while giving her more time to find another place.
I next went to Western Housing Court in Springfield and observed Judge Fein handle
a code enforcement case where the city was frustrated with the landlord’s failure to make
various improvements on his rental property. She also adjudicated over a gut-wrenching
case where one sister needed to evict another sister with psychiatric problems. In both
cases, she worked out an amicable arrangement, patiently listening to each side before rendering a firm decision that worked to the benefit of everyone. In chambers, she also proudly
showed me a map of the numerous properties throughout the area that have been rehabilitated through receiverships, creating major tax revenue for these cities.
In conclusion, my experience confirmed that the Housing Court should be expanded
to the entire state. Currently, 31 percent of the population, many living in parts of Suffolk,
Middlesex and Norfolk counties, do not have access to them. There is an abundance of indisputable facts that confirm that the Housing Court has proven to be very successful and profitable. Although there is a widespread perception that these courts serve primarily tenants, I
was also pleased to learn that many landlords support these courts because they are fair and
efficient, and offer them volunteer assistance in completing eviction forms.
Perhaps most importantly, the Housing Court is one realistic measure of addressing the
affordable housing crisis in Massachusetts. The extreme lack of affordable housing means
preserving tenancies is critical. Sadly, we have many needs in this commonwealth. However, ensuring decent shelter for everyone, many of whom help us lawyers get through our
busy days in invisible ways, must be at the top. 
■
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April
Tuesday, April 4

Tuesday, April 4
Member Appreciation Trivia Night
6-8 p.m.
MBA, 20 West St., Boston

Tuesday, April 4

Nuts and Bolts of Workers’ Compensation
3:30-5:30 p.m.
MBA, 20 West St., Boston

Wednesday, April 5

MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Wednesday, April 5

Young Lawyers Networking Event
5:30-7:30 p.m.
21st Amendment, 150 Bowdoin St.,
Boston

Thursday, April 6

Second Annual Complex Commercial
Litigation Conference
1-5 p.m.
Hyatt Regency Boston, 1 Avenue de
Layfayette, Boston

Thursday, April 6

How to Work a Room
4-5:30 p.m.
MBA, 20 West St., Boston

Thursday, April 6

MBA Member Appreciation Reception
5:30-7:30 p.m.
MBA, 20 West St., Boston

Friday, April 7

2017 Annual Health Law Symposium
9 a.m.-2 p.m.
MBA, 20 West St., Boston

Friday, April 7

Inaugural Juvenile and Child Welfare
Conference: Gault at 50, the Living Legacy
10 a.m.-5 p.m.
UTEC Center, 35 Warren St., Lowell

Tuesday, April 11

Estate Planning 101 Series Part II: 		
How to Probate an Estate
5-7 p.m.
MBA, 20 West St., Boston

Division Meet Atypical Assets
4-6 p.m.
MBA, 20 West St., Boston

Thursday, April 27

Lifecycle of a Business Part II:
Cybersecurity
8:30-10:30 a.m.
MBA, 20 West St., Boston

Thursday, April 27

Navigating Unconscious Bias: Potential
Impact and Real World Strategy
4:30-6:30 p.m.
MBA, 20 West St., Boston

Thursday, May 18

MBA House of Delegates Meeting
4-6 p.m.
MBA, 20 West St., Boston

Friday, May 19

Inaugural Dispute Resolution Symposium
8-4 p.m.
University of Massachusetts Boston,
Campus Center, 100 Morrissey Blvd., Boston

Tuesday, May 23

May

Reclaim Your Time and Clear Your Mind:
Unlocking the Secrets of Evernote and
Similar Applications
Noon-2 p.m.
MBA, 20 West St., Boston

Let’s Do Lunch:
LPM’s Guide to the Legal Galaxy – Using
Video Marketing to Attract More Clients
12:30-2 p.m.
MBA, 20 West St., Boston

Wednesday, May 3

Tuesday, May 23

Thursday, April 13

2017 MBA Annual Dinner
5:30-9 p.m.
The Westin Boston Waterfront, 425
Summer St., Boston

Wednesday, April 12

Probate Litigation: Obtaining Attorneys’
Fees and Costs
4-7 p.m.
MBA, 20 West St., Boston

Tuesday, April 18

MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, May 4

Thursday, May 11

Mediation & Arbitration Essentials: Part III
Noon-1:30 p.m.
MBA, 20 West St., Boston

Practicing with Professionalism
8:30-4:30 p.m.
College of The Holy Cross, 1 College St.,
Worcester

Monday, April 24

Tuesday, May 16

Arbitration: Spotlight on Evidence
5-6:30 p.m.
MBA, 20 West St., Boston

Wednesday, April 26

Where Divorce, Valuation and Asset

Affordable Housing Law and Policy:
Tax, Financing, Development and Access
to Justice Perspectives
3-6 p.m.
MBA, 20 West St., Boston

How to Become a Mediator: Incorporating
Mediation into Your Law Practice
4:30-6 p.m.
MBA, 20 West St., Boston

Thursday, May 25

Rising Above: Breaking the Glass Ceiling
in Domestic Relations Practice
4:30-6 p.m.
MBA, 20 West St., Boston

Wednesday, May 31

Equity Actions: Determining Ownership
Recovery of Assets
4-6:30 p.m.
MBA, 20 West St., Boston
REAL-TIME WEBCAST AVAILABLE FOR
PURCHASE THROUGH MBA ON DEMAND
AT WWW.MASSBAR.ORG/ONDEMAND
INDICATES RECORDED SESSION
AVAILABLE FOR PURCHASE (AFTER LIVE
PROGRAM) THROUGH MBA ON DEMAND AT
WWW.MASSBAR.ORG/ONDEMAND.
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LEGAL NEWS

News from the Courts
2017 edition of the
Massachusetts Guide to
Evidence now available

the Federal Rules of Evidence. The Guide
includes extensive explanatory notes and
citations to pertinent authorities.
The 2017 edition of the Guide reflects
developments in Massachusetts evidence
law that occurred between January 1,
2016 and December 31, 2016. In addition
to incorporating dozens of new opinions
issued in 2016 by the Supreme Judicial
Court and the Appeals Court, the 2017
edition contains substantial revisions, including: (1) addition to Section 102 of different types of cases where the new abuse
of discretion standard has been used; (2)
changes to Section 103 (Rulings on Evidence, Objections, and Offers of Proof)
to reflect changes in the requirement that
a party objecting to a ruling on a pretrial
motion in limine must restate the objection at trial; (3) a new addition to the Note
to Section 403 addressing cases involving
evidence of similar occurrences; (4) an
overhaul of Section 1114 (Restitution);
and (5) a new Section 1116 on the use of,
and objections to, peremptory challenges
of potential jurors.
In 2006, the Supreme Judicial Court
established the Advisory Committee to
prepare a Massachusetts Guide to Evidence at the request of the Massachusetts
Bar Association, the Boston Bar Association, and the Massachusetts Academy of
Trial Attorneys. In 2008, the Supreme
Judicial Court appointed the Executive
Committee of the Advisory Committee on
Massachusetts Evidence Law to monitor
and incorporate new legal developments
and produce annual new editions of the
Guide. Appeals Court Judge Peter Agnes

The Supreme Judicial Court and its
Executive Committee on Massachusetts
Evidence Law recently announced the
release of the 2017 edition of the Massachusetts Guide to Evidence. The justices
of the Supreme Judicial Court recommend use of the guide by the bench, bar
and public.
“The Executive Committee has updated and expanded the Massachusetts
Guide to Evidence to reflect new legal
developments, and I am most appreciative
of their excellent work,” Supreme Judicial
Court Chief Justice Ralph D. Gants said.
“The Guide is an invaluable practical research tool and important resource for understanding Massachusetts evidence law.
Attorneys, judges, and self-represented
litigants rely on the Guide daily in courts
throughout the Commonwealth.”
The 2017 edition is the ninth annual
edition of the Guide. An electronic version is available without charge on the
court’s website, where it can be searched
and downloaded. The Official Print Edition of the 2017 edition of the Massachusetts Guide to Evidence is available
for purchase from the Flaschner Judicial
Institute, which is again providing a complimentary copy to every sitting judge in
the commonwealth. The Massachusetts
Guide to Evidence assembles existing
Massachusetts evidence law in an easyto-use document organized similarly to

chairs the Executive Committee and is
the editor-in-chief of the Guide. The other
members of the Executive Committee are:
Attorney Elizabeth N. Mulvey (editor);
Hon. Mark S. Coven (editor); Clerk of the
Appeals Court Joseph F. Stanton (reporter); Hon. Stephen M. Limon; Hon. Barbara Hyland; Supreme Judicial Court Senior Attorney A.W. “Chip” Phinney; New
England Law Boston Professor Philip K.
Hamilton; Boston University School of
Law Professor Mark Petit; Benjamin K.
Golden, Esq.; Edmund P. Daley III, Esq.;
Appeals Court Law Clerk Anthony Podesta, Esq.; and Supreme Judicial Court Justice David A. Lowy, who has been a member of the Committee since its inception,
and now serves as a consulting member.

State leaders release
report on criminal justice
reform measures
Governor Charlie Baker, Senate President Stan Rosenberg, House Speaker Robert DeLeo, and Supreme Judicial Court
Chief Justice Ralph Gants, along with
the Council of State Governments (CSG)
Justice Center released a report on Feb.
21 which, along with related legislation,
outlines ways in which Massachusetts can
enhance public safety, avoid nearly $10
million in projected corrections costs by
2023 and accelerate further reduction of
its incarcerated population.
Compared to other states, Massachusetts has a relatively low overall incarceration rate. However, there remains room

for improvement. Two-thirds of those
released from Houses of Correction and
more than half of those released from the
Department of Correction recidivate within three years. With corrections spending
over a billion dollars per year the Governor, the Speaker, the Senate President, and
the Chief Justice of the Supreme Judicial
Court requested that the Council of State
Governments Justice Center conduct a
data driven analysis to assist in the development of recommendations to reduce recidivism, improve public safety and generate savings.
A bipartisan, inter-branch steering
committee and working group were established to support this work. Between
January 2016 and January 2017, the
25-member working group met six times,
and its five-member steering committee
met seven times to review analyses conducted by the CSG Justice Center and discuss policy options. In assisting the working group and steering committee, CSG
Justice Center staff analyzed more than
13 million state records, conducted more
than 300 in-person meetings, and helped
craft research-backed policy options to
address the state’s criminal justice system
challenges.
To that end, policy options outlined in
the CSG Justice Center’s report reflect a
three-pronged strategy including legislative, administrative and budgetary actions
that each branch of government will take
to help reduce recidivism within the commonwealth. These actions will incentivize
participation and expand access to preand post-release programming,
5
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strengthen post-release supervision,
streamline the parole release process and
improve and standardize data collection
and performance monitoring across the
criminal justice system. Actions include
a commitment to increased funding for
substance use and work training programming, enhancing post-release supervision,
and expanding access to earned good time
credits for completing recidivism-reduction programs during incarceration.
“Massachusetts should be proud that
our prison population has declined by
1,300 inmates over the last two years,
leaving us with one of the lowest incarceration rates in the country,” said Gov.
Charlie Baker. “However, we must focus
on addressing recidivism by providing
opportunities for certain prisoners who
are willing to help themselves and participate in programs like workforce skills
training opportunities that put them on the
path to being productive members of society once their sentence is served.”
“The steering committee, co-chairs,
and working group used their deep experience and unique perspectives to work
with the CSG Justice Center to produce
this informative report, “ said Lieutenant
Governor Karyn Polito. “We look forward
to continuing our exchange of ideas with
all stakeholders and implementing important reforms on criminal justice.”
“Thank you to the CSG Justice Center
and everyone who put so much time and
effort into this report,” said Senate President Stan Rosenberg (D-Amherst). “It will
help inform our work on Criminal Justice
Reform this session. We will incorporate
its findings into what I hope will be real
substantive changes to the entire range of
issues facing our criminal justice system
that will reduce recidivism, improve public safety, and generate savings.”
“I thank the CSG Justice Center and
the Working Group for their detailed
analysis and thoughtful recommendations,” said Speaker Robert DeLeo (DWinthrop.) “By taking an encompassing
approach that includes legislative, administrative and funding components, I believe that we can make lasting change. I
am particularly invested in ensuring that
support programming — for example job

training, substance addiction programs,
and help securing housing — is of the
highest quality.”
“I am grateful for the hard work and
perseverance of the CSG and the Working Group, as well as the leadership and
teamwork of my steering committee colleagues — Governor Baker, Lieutenant
Governor Polito, President Rosenberg and
Speaker DeLeo, “ said Supreme Judicial
Court Chief Justice Ralph Gants. “The
resulting report and legislative policy proposals highlight the need for a comprehensive approach to reducing recidivism
that combines an individualized focus on
a defendant’s risk, needs, and responsivity to programs; increased access to and
incentives for education, job training, and
treatment programs for defendants both
in prison and during post-release supervision; and a recognition of the importance
of facilitating a defendant’s reintegration
into society. By examining these issues,
the CSG project has enabled us to take
a step forward in reforming our criminal
justice system and created a springboard
for further reforms.”
The justice reinvestment process began in August 2015 when leaders from all
three branches of government officially
requested intensive technical assistance
from the CSG Justice Center with the
support from the Pew Charitable Trusts
and the U.S. Department of Justice’s Bureau of Justice Assistance. Twenty-six
states have successfully used the justice
reinvestment approach to date, including
Idaho, North Carolina and West Virginia.

SJC Standing Advisory
Committee on Rules of
Professional Conduct
invites comment on
proposed amendments
to Rule 3.5 and new Rule
1.6A
The Standing Advisory Committee
on the Rules of Professional Conduct invites comment on proposed amendments
to Rule 3.5 of the Rules of Professional
Conduct. The amendments would add a
new subparagraph (4) to Rule 3.5(c) and

5

replace Comment 3 to that rule with proposed Comments 3, 3A and 3B. These
proposed amendments are intended to
conform Rule 3.5 to the Supreme Judicial Court’s decision in Commonwealth v.
Moore, 474 Mass. 541 (2016).
At the request of the Supreme Judicial Court, the committee has also proposed for comment a new Rule 1.16A on
file retention and disposition and related
comments. The rule is not based on an
ABA Model Rule, but similar rules have
been adopted in some other jurisdictions.
The court and the committee believe that
lawyers and clients will benefit from
clearer guidance on the rules relating to
client files. Paragraph (b) of the proposed
rule incorporates and updates provisions
found in current Rule 1.16(e). The adoption of proposed Rule 1.16A and its related comments would be accompanied by
the repeal of Rule 1.16(e) and Comment
10 to Rule 1.16.
The committee will make its final
recommendation to the justices of the
Supreme Judicial Court following review
of comments received. Comments are
due by May 1 and should be directed to
SJC Senior Attorney Barbara Berenson at
Barbara.Berenson@sjc.state.ma.us. Comments received will be made available to
the public.
To read the full report, visit https://csgjusticecenter.org/jr/ma/

Supreme Judicial Court
announces new executive
director to the Board of
Bar Overseers
The Supreme Judicial Court has announced that the Massachusetts Board
of Bar Overseers has named Gregory
Wenger as its Executive Director, effective Feb. 6.
The Board of Bar Overseers was established by the Supreme Judicial Court
in 1974 as an independent administrative body to investigate and evaluate
complaints against lawyers. The twelvemember Board is comprised of volunteers
appointed by the SJC to four-year terms.
Eight of the members are lawyers; the
other four are public members. The Board
acts as an administrative tribunal to con-

sider disciplinary charges brought by Bar
Counsel. The BBO’s Executive Director
provides strategic planning and operational management for the board, as well
as operational and administrative support
for all BBO functions, including the Office of General Counsel, the Office of Bar
Counsel, Attorney Registration, and the
Clients’ Security Board.
“We’re pleased that the Board has
filled this important position,” said Supreme Judicial Court Justice Frank Gaziano, the Court’s liaison to the Board.
“We expect that Mr. Wegner’s talents and
experiences will be significant assets to
the Board.”
For the last fifteen years, Mr. Wegner
has served as County Administrator for
Hillsborough County, NH. He has led the
strategic administrative planning and implementation of all activities of the Hillsborough County Board of Commissioners and the Office of Administration and
Finance. In this role, Mr. Wegner has had
significant experience in finance, human
resources, IT, and facilities management.
Prior to that, he held positions in law
firms both in his native New Hampshire
and the Boston-area. Mr. Wegner is a
graduate of Boston College and Suffolk
University Law School, and clerked for
the Honorable Martin Loughlin, United
States District Court District of NH. He
has been a member of the Massachusetts
bar since 1985.
The activities of the board are governed by Supreme Judicial Court Rule
4:01 and the Rules of the Board of Bar
Overseers. Although it is an official body
subject to the supervision of the Supreme
Judicial Court, no public funds are spent
to support it. The board’s revenues come
solely from the annual registration fees
paid by lawyers.
Board of Bar Overseers members:
• Donna Jalbert Patalano, Chair
• Vincent J. Pisegna, Vice Chair
• Andrew Ferrara
• Erin K. Higgins
• Thomas A. Kenefick, III
• Francis P. Keough
• David B. Krieger, M.D.
• John J. Morrissey
• Regina Roman
• David A. Rountree
• Kevin P. Scanlon
• Michael G. Tracy 
■

SCHOOL OF THOUGHT

An attempt to get ahead
BY DJANIRA LEAL

It is no secret that law school is a difficult and competitive journey. Students
have their own strategies to get ahead,
and there are many resources on the internet for tips on how to succeed while
in school. So where do performanceenhancing drugs come into play?
Adderall (amphetamine), Ritalin
(methylphenidate) and Vyvanse (lisdexamfetamine dimesylate) are stimulant drugs prescribed to those diagnosed with Attention Deficit Hyperactivity Disorder (ADHD). These stimulants are used to treat symptoms, such
as the inability to focus, hyperactivity
and impulsivity. Side effects include
bladder pain, bloody or cloudy urine,
lower back or side pain, appetite loss,
dizziness, and more. Another problem
with the use of these drugs is the possibility of dependence. Tolerance can be
quickly built, which leads to a dangerous path of abuse.
Today, many students who have

not been diagnosed with ADHD take
stimulants, such as Adderall, to improve their studying capacity, especially around finals time. Finals time is
likely the most stressful period during
school, given that most grades hinge on
the performance of one final exam. Interestingly enough, there has been research that shows confidence in these
types of stimulant drugs are possibly
misplaced: Adderall may help with
improvement among lower performing
students, but among higher performers,
there is no improvement or worse performance with Adderall use.
According to the National Law
Journal, it is difficult to determine the
actual amount of students who use Adderall or other brands, because students
are not forthcoming with their use —
as it is illegal. Also, there does not appear to be much research and studies
on Adderall use among law students,
but a quick search leads to many forums where law students are inquiring
about its use in studying.

If you or anyone you know has a
potential substance abuse problem,
please do not hesitate to contact your
school’s counseling center. They are
there to help. 
■

Djanira Leal is a second year, part-time
evening student at Suffolk University Law
School. During the day, she is a corporate
assistant with Foley & Lardner LLP in Boston.
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CRONIN

Continued from page cover
A graduate of Stonehill College and Suffolk University Law School, Cronin recently
spoke with the Massachusetts Bar Association’s Jason Scally about her new role, the
issues her committee may face this term and how her background as a lawyer-mediator
will help.
Q. What are the most important issues facing the Judiciary Committee this
session?
We receive close to 1,000 bills on a wide range of complex issues, so we are dealing
with issues from criminal justice to constitutional issues, privacy issues, real estate issues, criminal procedure, civil procedure — the list goes on and on. Once we get all of
the bills from the Clerk’s office we’ll be able to get a better sense of what appears to be
some of the most pressing issues. I anticipate that criminal justice reform will be a hot
topic this session. There’s been a lot of discussion in that regard, certainly.
Q. A proposal related to shared custody that was followed closely by the family
law bar stalled last year. What is the future of the shared-custody proposal?
We were able to pass the bill in the House last year but it didn’t go through in the
Senate. This session bills have been filed that directly relate to custody issues and shared
parenting. We will continue to vet and review them. The issue is coming back, that’s
for sure.
Q. Where would you like to see it end up?
As with any piece of legislation, we are always seeking to build consensus around
the issues. Last session we made significant progress, but the ball wasn’t pushed over
the finish line. This year I’d look to build on the progress we made last year and continue
the conversation.
Q. Gov. Baker has filed a criminal justice reform bill following the report from
the Council of State Governments. What’s the next step?
There was a working group that worked with the Council on State Government,
and I appreciate the really hard work they did, along with CSG and the co-chars. The
previous Judiciary Chair, John Fernandes, did a fantastic job on that working group.
The working group released a report based on the findings of the working group, and
Governor Baker filed the bill. It will basically go through the legislative process the
same as any of the other bills. I expect that we’ll be having a public hearing on it in the
not too far future.
Q. What is your position on mandatory minimum sentences?
That’s broad, but I try to approach every issue with an open mind; that’s the mediator
in me. We’re likely to have numerous bills on the issue around mandatory minimums,
and the CSG legislation touches on that, as well. All of these bills will have public
hearings, and I’m looking forward to hearing from all sides, and examining the issue in
depth. It’s a little more complex than most people think. When we talk about mandatory
minimums we’re talking about mandatory minimums with regard to a range of offenses,
from murder to guns to drug trafficking, so it’s not one size fits all. It’s very complex,
and it will require significant, thoughtful analysis.
Q. What role do you see the Judiciary Committee having with regard to the
rollout of the new marijuana laws in Massachusetts?
That will be interesting. This year a new Committee on Marijuana Policy was created. It is being chaired by Rep. Mark Cusack in the House. The committee will probably

be addressing concerns of public safety, consumer protection and taxation among other
things. Rep. Cusack will do a great job on that. Along with that, I believe our committees will probably intersect around issues such as operating under the influence of marijuana. We really don’t have standards in place for that, so I imagine we will be working
together on some of these issues after the Policy Committee completes their work.
Q. How did you get into arbitration and mediation?
It started out with my background as a litigator. I had experience on both sides of the
bar — both plaintiffs’ and defense bar. Originally I had taken a little time off to stay at
home raising my children, and it was a wonderful way to get back into the workforce
with family friendly hours, and my experience provided me pretty good training. I work
with Commonwealth Mediation, one of the leaders in the mediation-arbitration world.
Q. Do you still maintain an active arbitration/mediation practice?
I handle a few cases a month, but it’s very limited at this point because I’m devoting myself fully to being a state representative. I will probably do fewer now as chair
of the Judiciary. I think my time constraints will be many right now, so I imagine my
mediation-arbitration practice will take a back seat.
Q. Does your background as a neutral help you in your role as a legislator?
Absolutely. As a matter of fact, when I ran for office that was more or less one of the
issues I ran on. As a mediator, you must be able to look at all sides of an issue. You can’t
go in with a set-in-stone opinion that doesn’t waiver. One learns how to bring people of
various opinions and biases together, and you really learn the art of compromise. Those
same skills have prepared me well to serve in the Legislature.
Q. Why did you decide to run for public office?
I grew up in a family that valued public service. A strange tidbit that most people
would be surprised to hear is I’m the third generation in my family to serve in the
Massachusetts House of Representatives. My mother’s uncle served in the 1920s. My
mother’s brother served in the 1940s, and went on to become the mayor of Brockton. I
was elected in 2012, as the third generation. I grew up recognizing that there was strong
duty to give back to your community. Before I ran for office, my volunteer work in the
community was rooted in public service. I served on the Old Colony YMCA board for
12 years. I served on the Foundation for Excellence in Education in Easton. I just grew
up with public service always in the back of my mind. As my children got older, the
seat that I ran for, the 11th Plymouth District, was vacated by a longtime state rep, Geri
Creedon, so it was an open seat. I’ve always had a strong interest in politics. I was a
political science major in college, and there’s always an intersection with law and politics, as well. Many years ago I worked in the State House as an intern in the House of
Representatives, and I went on to become a staff member of Governor King in 1982, so
the interest was always there and the timing was right.
Q. What do you find most challenging about being a state representative?
The most challenging part is something that many people deal with: time management. I think that there just isn’t enough time in the day to do all that you want to do.
Q. What do you find most rewarding?
The first thing — and I could never properly articulate this when I was running for
office — but deep down I like to help people. And every day I have an opportunity to do
that. I love that about the job. 
■

Website offers attorneys an online pro bono opportunity
BY MIKE VIGNEUX

A new legal advice website, Mass Legal Answers
Online (www.masslao.org), provides attorneys with a
convenient and easy way to provide pro bono assistance to low-income populations.
Individuals who are deemed income-eligible can
register on the site and post a question on any civil legal matter. Participating attorneys log in and provide
answers to the posted questions on a pro bono basis.
Launched in November, the site is part of the
American Bar Association’s Free Legal Answers
project, a national effort to provide online legal assistance to some of the most vulnerable populations.
First piloted in Tennessee in 2011, the project is open
to any ABA jurisdiction. The ABA provides technical
support for the national network of sites in addition to
malpractice insurance.
More than 500 clients have created accounts on
the site in Massachusetts, and more than 130 attorneys have signed up to answer questions. The local
site is managed by the Massachusetts Law Reform Institute, but was launched as part of a statewide effort,
including the participation of the Massachusetts Bar
Association.
The MBA has been a key resource for the development of the site based on its experience facilitating a successful monthly Dial-A-Lawyer program for
more than 25 years. The MBA is represented on the
site’s advisory committee, and the Massachusetts Bar
Foundation helps provide financial support. When
client questions posted to the site require further consultation with an attorney, one of the main referral

The website, www.masslao.org, is part of the American Bar Association’s Free Legal Answers project.

sources is the MBA’s Lawyer Referral Service.
“The Mass. Bar [Association] has been an integral
part of making this a successful project,” said Rochelle Hahn, co-director of the Massachusetts Legal
Websites Project at MLRI. “The site allows attorneys
from everywhere in the state to help clients from everywhere in the state.”
The site has also been endorsed by the state’s Access to Justice Commission and the Supreme Judicial
Court’s Committee on Pro Bono.
Participating attorneys can decide what questions

to answer and when to answer them based on their
schedule, and they can sign up to follow questions on
a particular area of law. MBA members can volunteer
for this pro bono project by signing up at www.masslao.org, or sending an email to info@masslao.org.
The greatest need is for attorneys with experience in
family law, housing rights and debt collection.
“People are often so overwhelmed by legal issues,
they don’t even know where to start,” said Hahn. “Just
a few minutes of an attorney’s time can really make a
big difference.”
■
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FROM THE MEMBERSHIP CORNER

Celebrating you and our community
I recently shared and applauded some of the great
things you, our invaluable network of members, have
done for the community-at-large through our holiday
food drives, clothing drives, blood drives and more.
While certainly impressive, I am excited to share
and applaud the equally great things you have done and
continue to do for our very own MBA community by
volunteering countless hours to share your knowledge
and expertise with fellow members.
As a statewide bar association, we strive to keep you
informed of the “latest and the greatest” in the law, and
provide you with an opportunity to build a network of
colleagues throughout the commonwealth through our
many resources, including numerous face-to-face interactions, as well as through our virtual community My
Bar Access.

With members across the four corners of the state, we
realize how important and valuable this online connection is, especially for our solo and small firm members,
and appreciate your active participation to help keep
our forums active, vibrant and useful to our members.
Thanks to you, My Bar Access blogs have been viewed
more than 13,800 times and there have been more than
6,300 eGroup posts since September.
In addition to acting as a sounding board through
My Bar Access, members are helping members every
day by offering guidance through mentoring, sharing
knowledge through continuing legal education programs, clarifying legal issues through timely articles,
offering constructive feedback through mock interviews,
providing direction in response to ethical inquiries
and fee disputes, recognizing and celebrating achieve-

ments of colleagues, and, yes, even
sharing in disappointments and
offering words of encouragement.
All of these efforts by you have
contributed to our supportive
community, which is undoubtedly
one of our greatest benefits.
For these reasons and more, we
celebrate you, our invaluable members, during Member Appreciation
Lisa A. Ferrara, Esq.
MBA Membership Director
Week and throughout the year.
Again, thank you for your much appreciated contributions to our community.
P.S. Please join us on Thursday, April 6, as we celebrate
you at our annual Member Appreciation Reception!

Member Appreciation Week: April 3 –7
All week — enter to win prizes
• MONDAY, APRIL 3:
Win one free dinner pass to the MBA's Annual Dinner on
May 4, featuring a keynote by award-winning CNN senior
analyst and best-selling author Jeffrey Toobin.

• TUESDAY, APRIL 4:
Attend Trivia Night. Plus, enter an online raffle to win a
$150 AMEX gift card.

Triv a
Night
?

Tuesday, April 4, 6–8 p.m.
MBA, 20 West St. Boston
Complimentary wine, beer and hors d’oeuvres

• THURSDAY, APRIL 6:
Attend our FREE session on “How to Work a Room” followed
by our annual Member Appreciation Week reception!

How to Work a Room
Thursday, April 6, 4–5:30 p.m.
MBA, 20 West St., Boston
Knowing how to “work the room” can make the difference
between a mere exchange of business cards and an exhilarating
event that expands your circle.
Learn the steps to take before, during and after a networking
event to ensure you get the most out of face-to-face interactions.
R.S.V.P. at MassBar.org/WorkARoom

Member Appreciation Week Reception
Thursday, April 6, 5:30–7:30 p.m.
MBA, 20 West St., Boston
Complimentary wine, beer and hors d’oeuvres

Don’t miss out on a night of networking and friendly
competition with “Geeks Who Drink.”
Come ready with your team or on your own.
We have space for everyone!
R.S.V.P. at www.MassBar.org/TriviaNight

R.S.V.P. at MassBar.org/Appreciation

• FRIDAY, APRIL 7:
Win a Free MBA membership plus free LRS membership
for the 2017–18 year.

• WEDNESDAY, APRIL 5:
Win a FREE conference of your choice.

TO ENTER, EMAIL: PRIZE@MASSBAR.ORG.

i Belong to something beneficial
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Hundreds gather at Annual ‘Walk to the Hill’
PHOTOS BY JEFF THIEBAUTH.

On Thursday, Jan. 26, the Massachusetts Bar Association co-sponsored the 18th Annual Walk to the Hill for Civil Legal Aid to advocate for increased funding for civil legal services throughout the commonwealth.

Hundreds of attorneys participated in the 18th Annual Walk to the Hill for
Civil Legal Aid at the State House on Thursday, Jan. 26. The Massachusetts Bar
Association, the Equal Justice Coalition (EJC) and the Boston Bar Association
asked participants to urge their legislators to support increased state funding for
civil legal aid.
Massachusetts civil legal aid programs are in crisis. Faced with overwhelming need for legal assistance, more than 60 percent of eligible low-income people
seeking legal aid are turned away due to lack of funding. The Massachusetts Legal
Assistance Corporation is asking for a $5 million increase in state funding for civil
legal aid, for a total appropriation of $23 million. With the requested increase,
more people will be able to stay in their homes, find shelter and avoid hardship.
Massachusetts Bar Association President Jeffrey N. Catalano spoke about the
important need for increased civil legal aid services and the commitment of the

MBA to keep advocating for more funding.
“There are thousands of people who are in need right now. They’re on the cusp
of throwing in the towel on behalf of themselves, their families or their friends,”
said Catalano. “We are all here to say that we are in your corner.”
Supreme Judicial Court Chief Justice Ralph D. Gants addressed what the next
12 months are likely to bring for those struggling in many areas across the state.
“We can expect the coming year to present unprecedented challenges to the
rule of law and to the health and well being of the poor and vulnerable of this
commonwealth,” remarked Gants. He later added, “We can defend the rights of the
poor for what the Red Sox spend on a first baseman.”
Other featured speakers included EJC Chair Louis Tompros and BBA President
Carol Starkey. The speaking portion of the event concluded with remarks from a
legal aid client. 
■

Congressman Kennedy to receive 2017 Justice Award
from American Bar Association
Representative
Joseph
Kennedy
(Massachusetts4th) will receive the
American Bar Association (ABA) Justice Award for his
work in Congress to
Representative
ensure access to jusJoseph Kennedy tice. He will receive
(D-MA)
the honor during the
ABA Awards Dinner at the Women’s
Museum in Washington on April 25th.
Congressman Kennedy was nominated for the award by the Massachusetts Bar Association (MBA) and the
Boston Bar Association (BBA) in recognition of his strong advocacy and
support for the civil justice system and
his efforts to eliminate discrimination.
At the federal level, Kennedy has
been a leading advocate for adequate
appropriations to the Legal Services
Corporation, to help meet the tremendous unmet need for legal representation of the indigent across the nation.

According to BBA’s Investing In Justice report, 64% of qualified applicants
must be turned away by legal-services
providers in Massachusetts for lack of
funding, and Rep. Kennedy regularly
cites both that figure and the corresponding national estimate of 80 percent.
“From his work as a volunteer legal
aid attorney to his nationwide advocacy for legal aid support, Congressman
Kennedy has been a champion for the
people in our communities who need it
most,” said MBA President Jeffrey N.
Catalano. “We are incredibly proud to
see such a distinguished son of Massachusetts recognized by the ABA for his
inspiring leadership and commitment
to equal justice for all.”
“In addition to being one of the
leading voices on Capitol Hill for access to justice, Rep. Kennedy has also
been outspoken on the elimination of
discrimination,” said BBA President
Carol Starkey of Conn Kavanaugh.
“The background, the commitment, and

the passion that Rep. Kennedy brings to
these vitally important issues make him
especially suited for the ABA’s Justice
Award.”
Rep. Kennedy established the firstever Congressional Access to Legal
Services Caucus, under the bipartisan
leadership of himself and his co-chair,
Rep. Susan Brooks (Indiana-5th).
Speaking at the White House this past
spring, he told an audience of administration officials, state Supreme Court
justices, civil legal aid advocates and
Fortune 500 leaders, — Our justice
system — both civil and criminal — is
our nation’s ultimate equalizer where
money and power should hold no influence. But for our most vulnerable citizens, lack of access to civil legal aid has
denied true access to the laws intended
to guarantee them justice. That’s why
it’s time to reverse the trend of dangerous cuts to legal aid programs and make
good on the promise of equal justice
under the law.”
He also introduced the Do No Harm

Act to help restore the delicate balance
between religious liberty and equal protection. In an opinion piece on the Huffington Post co-authored with a House
colleague, he wrote: “As men of faith,
the ability to freely and fully exercise
sincerely-held religious beliefs in this
country is a liberty we cherish. But
there is a difference between exercising religious beliefs and imposing them
on others. Our Constitution fiercely
protects the former and expressly prohibits the latter. The Do No Harm Act
reestablishes that fundamental distinction and confirms what generations of
civic history, constitutional law and
American experience have proved true:
if civil and legal rights exist only in the
absence of a neighbor’s religious objection, then they are not rights but empty
promises.”
In addition to Congressman Kennedy, the ABA will also honor Senator
Mazie K. Hirono (D-HI), Senator Richard Shelby (R-AL) and Representative
Mac Thornberry (R-TX).
■
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UPCOMING CLE, SEMINARS AND MBA ON DEMAND PROGRAMMING

UPCOMING MBA CLE

Faculty Spotlight

WEDNESDAY, APR. 12
Let’s Do Lunch: LPM’s Guide to the Legal
Galaxy — Using Video Marketing to Attract
More Clients

Name: Meghan Slack
Firm: Law Office of Meghan Slack
Program Chair: Navigating Unconscious Bias:
Potential Impact and Real World Strategy

SUFFOLK PDR

12:30–2 p.m., 20 West St., Boston
Faculty: Eric Moreno, Esq., program chair; Travis Jacobs, Esq.

Meghan Slack is a solo practitioner in Arlington
lic Administration from Suffolk University in 2010.
and focuses her practice on employment law. Slack
Prior to graduating from law school, Slack worked
counsels workers and small business owners in a vaas a law clerk at the Equal Employment Opporturiety of employment matters. She is vice chair of
nity Commission and interned at the United States
the MBA’s Labor & Employment Section Council
Senate Committee on Health, Education, Labor and
and secretary of the MBA’s Young Lawyers
DiviShe volunteers
Hon. BonniePensions.
H. MacLeod
(ret.) with the Military Friends
sion. She graduated summa cum laude from Suffolk
Foundation, a Massachusetts charity that serves milUniversity Law School and earned a Master of Pubitary families throughout the commonwealth.
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2017 COURSE DATES
Thursday, March 30—Holiday Inn, Taunton
Thursday, May 11—College of the Holy Cross, Worcester
Thursday, July 13—MBA, Boston
Thursday, Sept. 28—UMass Inn and Conference
Center, Lowell
Registration is $50 and includes:
• Breakfast and lunch
• All necessary record keeping and attendance reports to
the BBO will be handled by the MBA
• Sworn-in in 2016? You receive a FREE 2016–17 MBA
membership when you register for a PWP course. You
must attend the PWP course for the membership to
remain valid.

Register at
MassBar.org/MassBarProfessionalism

Check out these MBA On Demand
programs you may have missed and
view them anytime, anywhere ... FREE
with your MBA membership.
FIND THESE PROGRAMS AND MORE
AT MASSBAR.ORG/ONDEMAND
• The New Marijuana Law: Impacts on the
Workplace (Recorded March 9)
• Addressing the Challenges of Demanding
Mediations (Recorded March 8)
• Data Protection Revisited: What Does It Mean
to Have a Secure Law Firm in 2017? (Recorded
March 8)
• Children in Removal Proceedings: Focus on
Special Immigrant Juvenile Status (Recorded
March 7)
• Access to Digital Assets after Death (Recorded
March 2)

THURSDAY, APR. 13
Probate Litigation

4–7 p.m., MBA, 20 West St., Boston
Faculty: Kevin Diamond, Esq., program chair; David J. Correira,
Esq.; Eric Correira, Esq.; Al Gordon, Esq.

MONDAY, APR. 24
Arbitration: Spotlight on Evidence

SUFFOLK PDR

5–6:30 p.m., MBA, 20 West St., Boston
Faculty: Jonathan W. Fitch, Esq., moderator; Hon. Charles B.
Swartwood (ret.); Scott D. Goldberg, Esq.; Merriann Panarella,
Esq.; Conna Weiner, Esq.

WEDNESDAY, APR. 26
Where Divorce, Valuation and Asset
Division Meet Atypical Assets

4–6 p.m., MBA, 20 West St., Boston
Faculty: Heidi-Rachel Webb, Esq., program chair
Additional faculty to be announced.

THURSDAY, APR. 27
Lifecycle of a Business Part II:
Cybersecurity

8:30–10:30 a.m., MBA, 20 West St., Boston
Faculty: Maria Ng, Esq., program chair

Navigating Unconscious Bias — Potential
Impact and Real World Strategy
4:30–6:30 p.m., MBA, 20 West St., Boston
Faculty: Meghan Slack, Esq., program co-chair; Michael J.
Leard, Esq., program co-chair; Marguerite A. Fletcher, Esq.

Register online at
MassBar.org/Education
or call (617) 338-0530.
DENOTES SEMINAR WITH REAL-TIME WEBCAST

SUFFOLK PDR

This MBA program is certified as an official Suffolk
University Law School Professional Development CLE.

UPCOMING MBA CONFERENCES
SECOND ANNUAL COMPLEX
COMMERCIAL LITIGATION
CONFERENCE
Thursday, April 6, 1–5 p.m.
Hyatt Regency Boston
1 Avenue de Lafayette, Boston

2017 ANNUAL
HEALTH LAW SYMPOSIUM
Friday, April 7, 9 a.m.–2 p.m.
MBA, 20 West St., Boston

INAUGURAL JUVENILE & CHILD
WELFARE CONFERENCE
GAULT AT 50, THE LIVING LEGACY
Friday, April 7, 10 a.m.–5 p.m.
UTEC Center
35 Warren St., Lowell

Cocktail reception to follow

CONFERENCE PRICING
MBA members ...................... $50
Non-members ..................... $100
CONFERENCE PRICING
MBA law students ................................. FREE
MBA new admittees and paralegals ........ $75
MBA members ........................................ $99
Non-members ...................................... $180

MassBar.org/ComComConference
(617) 338-0530

This program qualifies for 7 CAFL/YAD credits.
SYMPOSIUM PRICING
MBA members ............... FREE
Non-members ...............$160

MassBar.org/HealthLaw
(617) 338-0530

SPECIAL PRICING
CAFL and YAD panel practitioners and Juvenile Law Bar
Association members attend for $75. Call MBA Member
Services at (617) 338-0561 to register.

MassBar.org/JCWConference
(617) 338-0530
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Muldoon to receive MBA’s MassBar Beat episodes
Gold Medal Award at May examine Homeless Court, bias
4 Annual Dinner
The Massachusetts Bar Association will honor Robert J. Muldoon Jr. with the MBA’s Gold Medal Award at the May 4 MBA
Annual Dinner. The MBA’s Gold Medal Award is reserved for individuals who have provided outstanding legal services that have
benefited the legal profession in Massachusetts.
Muldoon is a former managing partner of Sherin and Lodgen LLP, co-chair of the firm’s professional liability practice and
member of the litigation department. During his five-decade caRobert J. Muldoon Jr reer, Muldoon has represented numerous national and international corporations in commercial litigation, and has extensive
experience in the defense of legal malpractice cases, life sciences and pharmaceuticals, land use and development, and other real estate issues.
A lifetime MBA member, Bob was an author of the Real Estate Bar Association for Massachusetts, Inc. v. National Real Estate Information Services and National Real Estate Information Services, Inc. amicus brief to the SJC on behalf of
the MBA. He has held a number of leadership roles throughout his career with the
Massachusetts Supreme Judicial Court Board of Bar Examiners, the Superior Court
Business Litigation Session Advisory Committee, the Boston Bar Association and
Massachusetts Continuing Legal Education Inc. (MCLE). Committed to expanding
access to justice, Muldoon is a fellow of the American, Massachusetts and Boston
bar foundations.
“Bob Muldoon is a paragon of professionalism, ethics and civility,” said MBA
Treasurer Christopher A. Kenney. “He is well known for his litigation and courtroom prowess, but is equally renowned for the courtesy and collegiality he shows to
everyone he encounters. He is the original Atticus Finch. The MBA Gold Medal is
reserved for models of professional excellence like Bob Muldoon.”
Among his many accolades, Muldoon is a member of the American College of
Trial Lawyers and has been ranked by Chambers USA, The Best Lawyers in America, and Super Lawyers, and has been noted by Chambers as a “statesman of the bar.”
Muldoon is a graduate of Boston College (A.B. and M.A.) and Boston College
Law School. He served as law clerk for the Hon. Paul G. Kirk, Supreme Judicial
Court of Massachusetts, from 1965-1966.
The Annual Dinner will also include a keynote address by CNN senior analyst
and best-selling author Jeffrey Toobin, the presentation of the 2017 Access to Justice
Awards, the Oliver Wendell Holmes Jr. Scholarship and more. 
■

The latest episodes of the MassBar
Beat — the official podcast of the Massachusetts Bar Association — are now
available.
In “Homeless Court: A Second
Chance at Hope,” the MassBar Beat
looks at the inspiring work of Homeless
Court, a specialty court in Massachusetts that gives homeless individuals
with minor infractions a chance to clear
their records and get a new start.
MBA Young Lawyers Division leaders Tori Santoro (chair) and Samuel Segal (chair-elect) had an opportunity to
visit this “court of second chances” at
the Pine Street Inn shelter in Boston.
In this episode, hear observations from
their visit, along with interviews and
stories of hope from Boston Municipal Court Judge Kathleen Coffey; the
Pine Street Inn’s Elizabeth Condron,
who coordinates Homeless Court; two
Homeless Court participants, who were
interviewed after their hearings; and
MBA President Jeffrey Catalano.
In another episode, “‘Defamation’
Courtroom Drama Encourages Dialogue about Bias,” the MassBar Beat
looks at “Defamation” the play, a touring courtroom drama written by Todd
Logan, which has been performed hundreds of times around the United States
since its debut in 2010.
At its core, the play is about a fictional civil lawsuit over a claim of defamation. But the courtroom is really just
the setting for what turns out to be a
thought-provoking, interactive program

about diversity
that forces the
audience
to
confront and
talk about stereotyping and
perceptions of
bias in the play
and in our legal
system.
Last fall, the Massachusetts Bar
Association was proud to sponsor the
Massachusetts Black Lawyers Association’s annual presentation of Defamation the play to an audience of Bostonarea high school students. Many of the
issues addressed in the play are similar
to the issues addressed in the MBA’s
recently launched CLE series on identifying and eliminating implicit bias in
the courtroom. Sponsoring the MBLA’s
presentation of Defamation the play offered a unique opportunity to get students talking about bias and diversity,
while also demystifying the legal system for them at the same time.
In the this episode, hear from some
of the high school students in the audience, along with the MBLA’s Stesha
Emmanuel and MBA President Catalano, as they discuss the important issues and questions about bias raised in
the play.
Listen to the MassBar Beat for free
on iTunes, SoundCloud, Google Play
Music, Stitcher and other popular platforms. Better yet, subscribe so you
don’t miss a “Beat”!
■

Members Helping Members:
My Bar Access Q&A
Hello All:
I recently received Decree and Letters of Authority for Formal Adjudication. The
only property that I am probating in MA is real estate which pursuant to the Will is devised to
the PR. My PR per the Will also has the ability to sell if she chooses, however she would like to
keep the MA real estate for herself.
Do I need to just do a Deed of Distribution and once that is completed close the Estate?
Thank you all.
Evelina Ruszkowski
The Prue Law Group PC, Willimantic CT

As follow up — how is the real estate addressed in
the Petition for Complete Settlement. Where on the
Petition is the information regarding the real estate being
distributed identified. Also if a first & final account is required
as part of the process of obtaining an Order of Complete
settlement how and where on the account is the real estate
dealt with.
Joseph Dusel
Joseph P. Dusel LLC, Ludlow MA

The main thing is to
cut off the claims of
creditors by getting a Decree
of Complete Settlement (after
one year from date of death)
and then you can do a deed of
distribution.
Michael Tobin
Tobin and Tobin PC, Roslindale

You will list the real estate on the Inventory only.
You'll also file a first and final account which will
get allowed by way of the Decree you will get once after you
petition for settlement. The account does not list the real
estate because the PR never took control of it to sell it. The
will transfers the property to the devisee. So you're just
closing out the estate to perfect title in the devisee.
Michael Tobin
Tobin and Tobin PC, Roslindale

My Bar Access is an exclusive, online MBA community. Log in
at www.massbar.org/access to virtually connect with fellow
members and share practice information and tips through
discussions, blogs and more.
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Tucker, Saltzman, Dyer & O’Connell LLP a leader in
liability defense
Our lawyers and staff volunteer
their time and experience with multiple organizations, including local
youth sports, the Angel Fund for ALS
research, Wreaths Across America,
the Susan G. Komen 3-Day and Race
For The Cure, and the Gloria Gemma
Breast Cancer Resource Foundation.
Is there anything about the firm
that people might be surprised to
learn?
We have lawyers that have practiced in Louisiana and Texas.

What types of law does your firm
handle?
Tucker,
Saltzman,
Dyer
&
O’Connell, LLP represents individuals, businesses and insurance companies in cases involving product
liability, the defense of medical professionals, nursing homes, and other
care facilities and providers, premises
liability, automotive liability, liquor
liability, construction accidents and
defects, environmental liability, insurance coverage analysis and litigation,
commercial disputes, employment
litigation, subrogation and general liability.
Any particular areas of law where
the firm has made a name for itself?
We have achieved sustained success and recognition in all areas of civil
litigation, with a concentration in personal injury cases involving products
liability, medical and nursing home liability, premises liability, construction

liability and
transportation liability, and construction defect claims,
as well as
representing
insurers and insureds in insurance coverage and “bad faith” litigation.
What firm attribute do clients
find most attractive?
Our clients appreciate the depth of
knowledge and experience our attorneys provide, as well as our high level
of attention and responsiveness.
Describe a recent volunteer activity the firm has undertaken.
We will be participating in the MBA’s
upcoming Mock Interview Program.
Is your firm regularly active with
any charitable or civic organization?

Why is it important to have all
the lawyers in your firm members of
the MBA?
The MBA is an excellent resource
for our attorneys with its educational
programs, leadership opportunities
and networking.
In what way do you find the
MBA beneficial to the lawyers in
your firm?
The MBA is beneficial because
it assists our lawyers in being an active part of the legal community and
the educational programs keep us on
top of the law, both as attendees and
speakers. As a defense firm, it also
provides us with opportunities to network with the plaintiffs’ bar.
Are there any specific MBA programs you find particularly helpful
to your firm?
The numerous educational programs are always helpful, and the
Lawyers Journal keeps us abreast of
the happenings in the community.

Just the facts
Firm Name:

Tucker, Saltzman, Dyer &
O’Connell, LLP

Year founded:
March 2014

Location:

Boston, Mass., and Providence, R.I.

Number of attorneys: 8
Managing partner:
Paul Saltzman

What would you like to see more
of at the MBA?
We encourage and support the
MBA’s commitment to expanding legal
services to sections of the population
that could not otherwise afford it. ■

The MBA — your
firm’s partner
MBA Honor Roll firms have five
or more Massachusetts lawyers and
enroll 100 percent of their attorneys
in the MBA within an association
year. Learn more about the many
ways the MBA can work for your
firm at www.massbar.org/honorroll.
Join our growing list of Honor
Roll firms by contacting MBA
Member Services at (617) 338-0530
or memberservices@massbar.org

Ethics opinions, Drug Court speaker round out Jan.
HOD meetings
The Jan. 26 meeting of the Massachusetts Bar Association's House of Delegates (HOD) featured a historic
vote on an immigration-related resolution, the approval
of several new ethics advisory opinions and a presentation about the Dorchester Drug Court.
The immigration resolution (www.massbar.org/immigrationresolution, and see page 12), introduced by
MBA President Jeffrey N. Catalano and Civil Rights &
Social Justice Chair Richard W. Cole, saw HOD members vote overwhelmingly to affirm the MBA’s support
for the due process rights and need for legal representation for documented and undocumented immigrants in
Massachusetts. “It's important that we act now and show
that the MBA is prepared right now to take a leadership
position,” said Catalano, before the vote.
Prior to the adoption of the immigration resolution,
Harvard Law School Professor Andrew Kaufman, the
chair of the MBA’s Committee on Professional Ethics,
received approval from HOD members to publish four
ethics opinions. The published opinions (www.massbar.
org/ethicsopinions) answer questions about:
• Engagement letters when lawyers change firms;
• Representing multiple plaintiffs against the same defendant;
• Releasing a file concerning the execution of the will of
a deceased client to a proponent of the will when a will
contest is pending; and
• Rule 8.3’s requirement to report misconduct to Bar
Counsel's Office.
Another highlight of the meeting was a presentation
by Boston Municipal Court Judge Serge Georges Jr. on
the Dorchester Drug Court. As the presiding judge of the
session, Georges talked about how the Drug Court, one
of four specialty courts in Massachusetts, has been successful helping to rehabilitate certain drug addicts with

PHOTO BY JASON SCALLY.

Boston Municipal Court Judge Serge Georges Jr. gave a presentation on the Dorchester Drug Court.

drug-related offenses, and how and why the session is
different than regular BMC or District Court.
Several MBA leaders gave reports at the start of
the meeting, including Catalano, who touted the newest MassBar Beat podcast on the Homeless Court and
talked about recent collaborative efforts with affinity
and county bar associations. President-elect Christopher
P. Sullivan previewed an upcoming program on how to
become a judge. And Vice President John J. Morrissey
announced a March program about eliminating implicit
bias through attorney-conducted voir dire. MBA Chief
Legal Counsel Martin W. Healy also shared the news that

attorney-conducted voir dire will be coming to the District Court.
Also at the meeting, the HOD approved the recommendation to elect five attorneys — Richard P. Campbell, William Hogan III, Josephine McNeil, Francis Morrissey and Brigid Mitchell — as MBA delegates to the
American Bar Association (ABA) House of Delegates.
The meeting concluded with a presentation by Lisa C.
Goodheart on the 2016 Report of the Court Management
Advisory Board on the Management and Administration
of the Massachusetts Trial Court. 
■
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MBA weighs in on national issues
Immigration resolution passed at January HOD
The following resolution was passed
at the January House of Delegates meeting. MBA President Jeffrey N. Catalano
was subsequently quoted by the Springfield Republican and Massachusetts Lawyers Weekly.
RESOLVED, That the Massachusetts Bar Association (MBA), which has
long supported equal justice and the due
process of law as guaranteed by the
United States Constitution and the
Massachusetts Constitution and its Declaration of Rights of Inhabitants of the
Commonwealth, reaffirms its support for
and commitment to vigorously defend
the rule of law and fundamental Constitutional and statutory rights and due process protections in the detention or deportation of residents of Massachusetts.
Specifically, thet MBA endorses actions
by the federal government, and where applicable, the Commonwealth, that:
(1) Promptly and fully inform the
public about the specific parameters of
any immigration enforcement policy for

expedited detention and deportation of
lawful permanent residents, those on temporary lawful status, and immigrants who
are without lawful immigration status;
(2) Ensure that appropriate legal measures are taken to prevent and prohibit
any discriminatory immigration‐related
enforcement practices by federal, state,
or local law enforcement officials that
target or profile persons based on race,
ethnicity, national origin, religion, sexual
orientation, gender identity or gender expression;
(3) Preclude the use of any database
established or maintained by the U.S.
Citizenship and Immigration Services, or any other governmental agency
or entity, based on Executive Orders and
immigration enforcement policy and programs under “DACA” (Deferred Action
for Childhood Arrivals), to identify and
locate undocumented immigrants for any
detention and deportation program unrelated to protecting national security, as it
would be unfair to penalize such persons
who applied in good faith for provisional

waivers of unlawful presence, protection
from deportation, and temporary work
authorization, under then‐existing U.S.
government policy;
(4) Continue, until adoption of comprehensive immigration reform legislation, immigration enforcement programs
that protect certain immigrants residing
in Massachusetts from detention or deportation and prevent expansive detentions or deportations that result in family separations and negatively impact the
education of students;
(5) Ensure that attorneys representing
immigrants at hearings are provided reasonable access to their clients in detention and full access to all information that
has subjected the individual to deportation;
(6) Establish, in collaboration with
the Massachusetts legal community, an
effective system that ensures free legal
representation for all immigrants facing
removal (deportation) proceedings who
are unable to afford an attorney, on account of the complicated nature of im-

migration law and immigration court
proceedings, where many undocumented
immigrants lack an understanding of
their legal rights and options, and given
that the government is represented in
such proceedings; and where deportations often result in prolonged detention
and incarceration, disrupting families and
communities, causing negative financial
impact, and possibly endangering the life
or liberty of individuals deported to their
“homelands”;
(7) Support “sanctuary city” protections in Massachusetts as such protections promote trust and cooperation with
law enforcement essential to public safety; and
(8) Support comprehensive immigration reform legislation that provides
for legal status and a pathway to citizenship for undocumented immigrants
with strong ties to the United States,
who do not pose a national security or
public safety risk to our country and its
residents, while taking necessary steps to
further secure our borders. 
■

Affinity bars show support for resolution
The MBA resolution received praised
from members of the legal community
around the commonwealth. Several affinity bar association leaders in attendance at
the January HOD meeting also expressed
their strong support for the MBA resolution.
Eugene H. Ho, president of the Asian
American Lawyers Association of Massachusetts (AALAM), said: AALAM is
proud to stand with the MBA and the other
affinity bars on this important resolution.
As a voice for our members, many of
whom are first and second generation immigrants, and in light of President Trump’s
recent executive order halting immigration
from seven Muslim-majority countries, it

is more important now than ever that we
reaffirm our commitment to vigorously
defend the rule of law and fundamental
constitutional protections related to the
detention and deportation of residents of
Massachusetts, and endorse actions by the
federal government that ensure equal justice and due process in enforcement of any
immigration policies and legislation. We
thank the MBA for its leadership in passing this resolution, and we are committed
to working with the MBA and the other
affinity bars to ensure that all immigrants
have access to justice.”
Migdalia Iris Nalls, the president of
the Massachusetts Association of Hispanic Attorneys (MAHA), said: The Im-

migration Resolution adopted by the
MBA speaks volumes at a critical time in
history, where we are witnessing our Constitutional Due process rights and Human
rights under attack by Federal Executive
orders. Within MAHA, we see first-hand
the terrible consequences of the violations
of these rights. Immigrants are already
halted from traveling to see their families
abroad and living in fear of work availability and family separation; causing stress
and trauma to their families and children.
This is morally unacceptable in our society and we deeply thank the MBA for taking action to support a state and country
made of immigrants. “
Saraa Basaria, president of the South

Jeffrey N. Catalano MBA President

Asian Bar Association of Greater Boston,
said: “The South Asian Bar Association of
Greater Boston (SABA GB), comprised of
many first-generation Americans, strongly
supports the MBA Resolution regarding
prohibition of discriminatory immigration
enforcement policies and is committed to
championing lawful immigration policies
that align with and respect the principles
upon which this nation was founded. “ ■

MBA president issues statement on executive orders
This statement was also sent directly to
all MBA members via email on Feb. 10.
When the Massachusetts Bar Association was incorporated in 1910, it adopted
the motto Fiat Justitia” — Let Justice be
Done. Over the course of the MBA’s 100
year existence, we have been called upon
to live up to that creed. At various times,
we have spoken on matters of great importance to our jurisprudential system and the
rights of others under the state and federal
constitutions. Some matters were controversial at the time, but history has looked
favorably upon our actions on those occasions. As this state’s largest bar association,
we have always understood that apathy is
not an option in matters of justice. That is
because unchecked infringements on the
rights of one diminishes us all.
We are now presented with another occasion to act arising out of recent presidential executive orders (EO) relating to immigration. We do so humbly appreciating the
words of Martin Luther King Jr. who said,
“Even when pressed by the demands of inner truth, men do not easily assume the task
of opposing their government’s policy.”
Yet, in a state whose constitution
served as the model for the U.S. Constitution, it is particularly incumbent upon this
bar association to be a bulwark against any
threats to due process rights under both
constitutions. These threats arise when ac-

tions are taken that may deport or detain
people without a fair hearing; or that may
separate mothers from children, such as in
the New Bedford factory sweeps; or that
unfairly discriminate against or burden
people seeking refuge on our shores.
Accordingly, the MBA is proud to be
the first state bar to pass a historic Immigration Resolution reaffirming our support
for the due process and constitutional rights
of those who are subjected to deportation
or detention under new EOs. This Resolution, proposed by the MBA’s Richard Cole,
received the overwhelming support of our
section councils, county bars and affinity
bars, and the House of Delegates at our
meeting on January 26, 2017.
It endorses actions by our governments to “[e]nsure that appropriate legal
measures are taken to prevent and prohibit
any discriminatory immigration-related
enforcement practices by federal, state, or
local law enforcement officials or agents
that target or profile persons based on their
race, ethnicity, national origin, religion,
sexual orientation, gender identity or gender expression.” In addition, the Resolution
endorses “immigration enforcement programs that ... prevent expansive detentions
or deportations that result in family separations and negatively impact the education
of students.”
Following that Resolution, the MBA

provided a Declaration in support of the
commonwealth’s motion in federal District
Court to extend the temporary restraining
order on the ban due to harm to the commonwealth and its residents. The Declaration I drafted with MBA Chief Legal Counsel Martin Healy expressed the concern
that the EO would cause unfair discrimination and detrimentally impact foreign attorneys practicing here, as well as law firms
that represent multi-national companies,
and Massachusetts law schools with international faculty and students.
This week the MBA, under the leadership of Kevin Curtin, became the only state
bar association to co-sponsor the American
Bar Association’s Resolution urging that
the executive branch ensure that any executive orders concerning border security,
immigration enforcement and terrorism
be within the bounds of laws, treaties and
other agreements.
Sometimes these occasions to act seem
laden with partisanship, but that is never
the MBA’s motivation. And, the MBA
must not let any such misperception deter
us in our pursuit of the overarching goal of
reaffirming our rights, regardless of which
party is in power.
Underlying all of our measures is confidence in the nobility of our intentions to
protect the unalienable rights of everyone.
While national security is a compelling

government interest, there is also much at
risk if we do not challenge arbitrary and
discriminatory actions against our most
vulnerable people by our highest authorities.
Throughout our efforts, we followed an
orderly and fair process that obtained overwhelming consensus. We are very honored
by the wide-spread praise we have received
for our work. We realize that this feeling
may not be unanimous. However, this great
bar association has an opportunity to demonstrate that what unites us is far stronger
than that which divides us. And that which
must unite us was eloquently stated by
Chief Justice Edward F. Hennessy of the
Supreme Judicial Court when he addressed
the MBA in 1986:
[W]e are becoming an increasingly
pluralistic nation. Of all things that threaten us, I think racial, religious and ethnic
hatred is the most clear and present danger
to our country, particularly as we observe
the horror of terrorism in other nations ...
Wouldn’t it be a great thing if the lawyers of America were to become a permanent, outspoken cadre for fairness, equality,
and decency for all persons and all groups,
and against bigotry and discrimination.
Thirty years later, the MBA is again
prepared to continue its most important
mission of ensuring that “Justice be Done”
— always and in every matter. 
■
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Dispute Resolution hosts open
meeting in Springfield

The Dispute Resolution Section hosted an open meeting in Springfield on Feb. 1, on
Best Practices for Advocates in Mediation. The program covered how counsel representing clients in litigation can use mediation to their client’s advantage, including:
• Deciding whether mediation is the preferred process for the dispute
• Determining how to get to the mediation table
• Selecting a mediator: expertise and process skills
■

New admittees: Activate your
free membership today

James Roosevelt Jr.

We welcome Jim in his
return to private practice.
As one of the longest serving health
care executives in Massachusetts, Jim brings
years of experience from both the provider
and payer perspectives, having chaired
national health and insurance associations.
Do you know or work with new lawyers who were admitted to the bar in November 2016? Let them know their FREE
2016-17 Massachusetts Bar Association
membership is just a click away. Once
they activate their new membership at
www.massbar.org/join they will have access to:
• FREE networking events, where
members of the legal profession meet
and mingle in a relaxed social setting
• FREE use of My Bar Access, an online
community exclusive to MBA members, that provides an opportunity to
connect and network with thousands of
fellow legal professionals online or via

our mobile app
• FREE access to MentorMatch, a virtual career development tool that will
help build strong relationships and
referral networks with fellow participants
• FREE educational seminars and on
demand programs
• FREE and unlimited use of Fastcase,
one of the largest online legal research
libraries
• And much more
Questions? Visit www.massbar.org/
newadmitteeoffer to learn more or contact MBA Member Services at (617)
338-0530.
■

Remember to renew your
LRS membership
If you are a member of the Massachusetts Bar Association’s Lawyer Referral
Service and would like to continue to receive client referrals, don’t forget to renew
your Massachusetts Bar Association’s
Lawyer Referral Service membership as
soon as possible. The 2017-18 LRS year
starts April 1, 2017.
Each day, LRS representatives carefully screen more than 100 calls from the
public. Referrals are based on the nature
of the caller’s legal issue, as well as their
geographic location and financial situation. Annual dues are $100 for members
admitted to the bar five years or less and

$150 for members admitted to the bar for
five years or more.
Ways to renew:
• Renew online at https://massbar.intouchondemand.com/. Log into your
LRS membership portal. Enter your
email and password or click “Forgot
Password” if your password is unknown.
• Renew by mail. Contact the Lawyer
Referral Service directly at (617) 3380556 or email LRS@massbar.org to request a membership invoice be sent directly to your office, or if you have any
questions. 
■

Jim’s legal judgment, practical acumen
and big-picture understanding of the health
care sector will benefit clients looking to
make smart adjustments in a constantly
shifting environment. Welcome, Jim!

Contact:
James Roosevelt Jr., Esq.
(617) 274-2875
jroosevelt@verrilldana.com
One Boston Place, Suite 1600
Boston, MA

Augusta, ME | Portland, ME | Boston, MA
Providence, RI | Westport, CT | Washington, DC
www.verrilldana.com/healthcare/
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PRIVILEGE TO PRACTICE

Recalling one’s ethical duty to the corporate client
BY RICHARD P. CAMPBELL AND
SUZANNE ELOVECKY

Richard P. Campbell

Suzanne Elovecky

Corporations are legal fictions that
are nonetheless treated as “persons” in
most of our laws and in most circumstances by our courts. But as one academic put it when describing a corporation and a theoretical right of privacy:
Corporations can no more be injured by an invasion of their ‘privacy’ than they can swear, scratch,
make love, or engage in any other
flesh-and-blood activities that the
walls of privacy serve to protect
from unwanted observation.
Russell B. Stevenson, Jr., Corporations and Information: Secrecy, Access,
And Disclosure, at 69 (1980).
With regard to a corporate client,
a lawyer “represents the organization
acting through its duly authorized constituents.” Rule 1.13 (a). Restated, the
lawyer owes loyalty and fealty to the
corporation; she does not owe loyalty
and fealty to the duly authorized constituents. They are not her clients. The
distinction is easy to articulate but very
difficult to apply in the real world. After all, the duly authorized constituents
(like the general counsel or staff lawyer)
are the individuals who hold the decision making authority to hire and fire
lawyers. Biting the hand that feeds you
is not an optimum pathway to financial
success.
What happens when the duly authorized constituents are acting in ways
that violate the law or are likely to bring
about serious harm to the corporation?
The background facts and circumstances
(set forth in the published report of the
outside independent investigation team)
leading General Motors Corporation to
recall motor vehicles incorporating the

so-called Cobalt ignition switch offers
unique insights. (See, e.g., http://www.
nytimes.com/interactive/2014/06/05/
business/06gm-report-doc.html?_r=0;
http://www.beasleyallen.com/webfiles/
valukas-report-on-gm-redacted.pdf).
The Cobalt ignition switch was defective in design because it could be
inadvertently moved or bumped from
a “run” position to an “accessory” position while the vehicle was in motion
on a highway or street resulting in a
“moving stall.” Engine stall in a moving vehicle is itself a dangerous condition because it creates the possibility of
loss of control. More importantly, when
the ignition was in the “accessory” position, the vehicle airbags could not fire
because the electrical circuit needed to
cause deployment was open. The driver
of an out-of-control vehicle (for example, running off the road) could bump
the ignition switch and render her airbags useless.
General Motors incorporated the
subject ignition switch into six different
vehicle types beginning in calendar year
2002 (Saturn Ion –MY 2003; Chevrolet
Cobalt –MY 2005; Chevrolet HHR –MY
2006; Pontiac G5 –MY 2007; Saturn Sky
–MY 2007; and Pontiac Solstice –MY
2006). Customer complaints about the
switch were manifest by 2005. By 2010,
unexplained airbag non-deployments
were so significant that outside counsel warned staff counsel that awards of
punitive damages were likely. In 2013,
outside counsel described plaintiffs’
cases for airbag non-deployment as
“compelling” and raised again the likelihood of punitive damages. In December
2013, more than 8 years after manifest
consumer complaints, the Cobalt Ignition Switch finally reached the executive committee responsible for issuing
recalls. On January 31, 2014, the executive committee issued a recall, but it did
not cover all models that used the faulty
ignition switch design. By March 2014,
General Motors’ recall included over
2 million vehicles at a cost of roughly
$106.2 million. Thereafter, on May 16,
2014, NHTSA and General Motors executed a consent decree that included a

$35 million penalty for General Motors’
failure to provide timely notice of the
product safety defect and gave NHTSA
invasive control over General Motors’
safety related decision-making.
General Motors’ “duly authorized
constituents” included staff lawyers
working in various positions up to and
including the General Counsel (themselves governed by the code of professional responsibility) as well as corporate engineers and executives leading
to the chief executive officer and members of the board of directors. General
Motors’ outside national counsel (one
of the nation’s renowned law firms)
likewise were governed by the rules
of professional conduct. The Highway
Safety Act imparts significant civil and
criminal penalties (including a potential imprisonment of 15 years) to motor
vehicle manufacturers like General Motors and to individuals who violate its
mandates. 49 U.S.C. 301§§ 65 and 70.
Because General Motors is a publicly
traded company, federal security laws
were also relevant. Sarbanes-Oxley Act
of 2002, §307 mandates that an attorney (practicing before the SEC) report
evidence of a breach of fiduciary duty to
the chief legal counsel or CEO, and, if
there is no appropriate response, report
the evidence to the Audit Committee of
the board of directors. 15 U.S.C. 7245;
17 C.F.R. Part 205.3. But for the purpose at hand in this article, the applicable rules of professional conduct are
most directly pertinent.
Rule 1.13 provides that a lawyer representing a corporation must “proceed as
is reasonably in the best interest of the
organization” when she knows “that an
officer, employee, or other person associated with the organization is engaged
in action, intends to act or refuses to act
in a matter related to the representation
that is a violation of a legal obligation
of the organization, or a violation of law
that reasonably might be imputed to the
organization, and that is likely to result
in substantial injury to the organization.”
In such circumstances, “the lawyer shall
refer the matter to higher authority in
the organization” and if need be, “to the

highest authority that can act on behalf
of the organization.” (Sarbanes-Oxley
regulations identify the audit committee of the board of directors as the highest authority in a corporation.) Recognizing the dicey position of informing
“duly authorized constituents” that their
conduct is improper and harmful to the
organization, the rules permit a lawyer
who is discharged (or withdraws) because she took requisite actions to protect her client to “proceed as the lawyer
reasonably believes necessary to assure
that the organization’s highest authority
is informed of the lawyer’s discharge or
withdrawal.” Rule 1.13 (e).
The scope of the lawyer’s representation, as set forth by Rule 1.2(a), is
the pursuit of “the lawful objectives”
of the client “through reasonably available means permitted by law and these
rules.” In pursuing the client’s lawful
objectives, the lawyer must represent
the client “zealously within the bounds
of the law.” Did General Motors’ staff
lawyers and outside counsel working on
the Cobalt ignition switch claims and litigation for many years run afoul of their
professional obligations to the organization by failing to raise the problem to the
attention of the highest authorities in the
company? Or were they pursuing General Motors’ lawful objectives zealously
and within the bounds of the law? Read
Anton Valukas’ 315 page report and
draw your own conclusions. ■
Richard P. Campbell is a fellow of the American
College of Trial Lawyers and a past president of
the Massachusetts Bar Association. He founded
Campbell Campbell Edwards & Conroy, P.C., a firm
with a national practice, in 1983.
Suzanne Elovecky practices at Todd & Weld LLP,
where she enjoys a diverse complex commercial
litigation practice representing individuals and
corporations in contract disputes, employment
disputes, automobile dealership matters,
shareholder disputes, and trademark, trade
secret and copyright disputes. Suzanne is a
member of the Women’s Bar Association, the
Boston Bar Association and the Massachusetts
Bar Association (Complex Commercial Litigation
Committee; Professional Ethics Committee).

Budget, access to justice initiatives discussed at
bench-bar meeting
MBA President Jeffrey N. Catalano spoke to court chiefs
and fellow bar association leaders at a meeting at the John
Adams Courthouse in Boston on March 1, reaffirming that
the “the MBA is firmly — and always will be — behind the
courts.”
Prior to Catalano, Supreme Judicial Court Chief Justice
Ralph D. Gants welcomed attendees and spoke about the upcoming challenges in the year ahead with respect to legal service funding, budget concerns and continuing to preserve the
rule of law in Massachusetts.
Massachusetts Trial Court Chief Justice Paula Carey and
Trial Court Administrator Harry Spence also spoke at the
event, where they discussed the Trial Court’s budgetary areas
of focus, including specialty courts, statewide expansion of the
housing court system, security enhancements and more.
Hon. Dina E. Fein, first justice of the Housing Court Department for the Western Division and special advisor to the
Trial Court for access to justice initiatives spoke about the
100% Access Project and its goal of providing essential civil
legal needs.
This year’s bench-bar meeting concluded with a reception.■
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NEW FASTCASE 7
FLY THROUGH YOUR LEGAL
RESEARCH WITH THE NEWEST
VERSION OF THE WORLD’S MOST
VISUAL SEARCH PLATFORM.
RESERVE YOUR SEAT TODAY
AT 866-773-2782
LEARN MORE AT:

WWW.MASSBAR.ORG/FASTCASE
®

DOWNLOAD THE APP
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TECHNOLOGICALLY SPEAKING

Minimize your risk of a data breach with these five steps
BY HEIDI S. ALEXANDER

Let’s start with
this premise. Your
data (regardless of
where you store it —
electronic or physical)
is never 100% safe.
This is a concept that
lawyers should easHeidi S. Alexander ily comprehend. Do
you ever guarantee a win or even a specific
result for your client? No, of course you
don’t. Instead, you weigh the options and
come up with a strategy that will be most
likely to lead to the result the client desires.
The same is true with when protecting
sensitive law firm data. Pursuant to your
ethical duties, you must take “reasonable
efforts” to prevent unauthorized access or
disclosure of client data. See Rule 1.6(c).
However, there is no clearly defined list of
measures that comprise reasonable efforts,
and indeed the comments to the rule take
into account a variety of factors that include
the cost and hardship of implementing safeguards in your practice.
While every firm needs to undergo its
own security and risk analysis, you can start
with the five basic steps below to help minimize your risk of a breach, thus minimizing
a violation of ethical duties and a multitude
of other problems unrelated to your professional obligations.

1. Get proper training.
Create and follow policies
and procedures.
There are many different ways in
which your data might be breached, but
the simplest is through human error. Take
for example, ransomware, a popular type
of malware that locks up users’ files until
a ransom is paid. Ransomware is allowed
by users to run. You must take some action,
for example, click on a suspicious link in

an email which then allows the software to
execute. With proper training, you can prevent this. While more comprehensive and
regular training is advisable, here are a few
tips: 1) be thoughtful before you click on
any link in an e-mail, particularly if you do
not recognize the sender and/or the request
is urgent, if you haven’t requested this information, or if you are unlikely to receive
the email; 2) hover over the email address
and any links to ensure that the link address
matches the address or name of the file; and
3) be wary of links ending in .zip or .exe.
Take responsibility for your actions and
your employees. Have policies and procedures, including a Written Information Security Program (WISP), which addresses
risks, training, safeguards and response.
Then, follow those policies and procedures
and review them regularly with your staff.
Keep updated on the most current trends
and variations in scams and malicious attacks. If you don’t have time (and, why
would you?), pay someone (such as an IT
professional) to keep you up-to-date.

2. Passwords, passwords,
passwords.
Passwords can make all the difference.
Strong passwords can prevent unauthorized
access and prevent hackers from impersonating you to gain access to others. You must
have unique passwords. No one password
should be used for more than one account.
To keep track of all your passwords, don’t
keep them on a sticky note next to your
computer, rather use a password manager,
which is an electronic program that saves all
your passwords in an encrypted vault and
requires only one master password to gain
access. Password managers can also generate random long multi-character passwords,
which are the strongest types of password.
Also, use two-factor authentication if
and when possible. For services like Dropbox and Google, this is an absolute must,

and it’s not difficult to set up. It requires
both a password and a physical device to receive a code. If you do online banking, you
should be using two-factor authentication.

3. Back up your data – in
at least one place!
A backup will save you in the event of
a hard drive failure, or a stolen or lost laptop (which, by the way is one of the most
frequent causes of a data breach claim); accidental overwrite of data; or a malicious
attack. Indeed, it is the best way to handle
ransomware. Rather than paying the ransom, which can be extremely time consuming (not to mention costly) and stressful,
restore your data from a backup.
Having redundant backups and testing
your backups are key elements to a strong
backup system. If something goes wrong
and you need your backup, you’ll be kicking yourself if that backup is corrupt. Moreover, ensure that at least one of your backups is offsite. Using a cloud backup service
is one option. Consider also what you are
backing up. Are you only backing up files
(i.e. file backup)? Or, are you backing up
your entire file system (i.e. disk image)?
The latter will allow you to restore everything just the way you left it.

4. Encrypt sensitive data.
Encryption is becoming more and more
mainstream. Your doctor uses it when you
sign into their secure client portal to access
your records. Your CPA uses to transfer tax
returns via email. You should be using it as
well. There are products for every size of
firm. Indeed, if you use Microsoft Office or
own a Mac, you already have the capability to encrypt files. Both the PC and Mac
also offer tools to encrypt your hard drive,
a must for anyone carrying around a laptop
with sensitive information. Mobile devices
should also be encrypted; fortunately, all

iPhones and more recent Android models
are encrypted by default, as long as you
turn on the passcode lock (and, make sure
the passcode is multi character, or at least
longer than four digits).
Consider replacing email with an encrypted client portal to communicate and
share documents with clients and colleagues. While legal-specific software
typically provides better safeguards, even
Dropbox (which is an encrypted portal) is
better than nothing (assuming you are using strong passwords and using two-factor
authentication).

5. Keep your software
updated.
When your computer, tablet or mobile
device signals you that a software update or
security patch is available, just do it! These
updates and patches are for the purpose of
protecting your technology and data. Further, when your software stops being supported by the developer and no more upgrades are available, then it’s time to move
to other software or systems.
■
Heidi S. Alexander, Esq. is the director of Practice
Management Services for Lawyers Concerned for
Lawyers, where she advises lawyers on practice
management matters, provides guidance in
implementing new law office technologies, and helps
lawyers develop healthy and sustainable practices.
She frequently makes presentations to the legal
community and contributes to publications on law
practice management and technology. She is the
author of the ABA Law Practice Division’s, Evernote
as a Law Practice Tool, and serves on the ABA’s
TECHSHOW Planning Board. Heidi previously practiced
at a small firm and owned a technology consulting
business. She also clerked for a justice on the highest
court of New Jersey and served as the editor-inchief of the Rutgers Law Review. She is a native
Minnesotan, former collegiate ice hockey goaltender
for the Amherst College Women’s Ice Hockey Team,
and mother of three young children.

LAWYERS CONCERNED FOR LAWYERS

Lawyer’s role morphing into therapist

Q:

My solo practice has been moving increasingly into the realm of handling divorces.
There are aspects of this work that I like,
but it has also become more common on these kinds of cases that a
client is calling or emailing/texting
me with unnecessary frequency
based on their anxiety, and sometimes anger or depression, as they
go through what can be a hellish divorce process. While at times it can
feel good for a client to thank me for
Dr. Jeff Fortgang being understanding and supportive,
sometimes the same clients feel betrayed when I don’t
get them the desired result, or when I simply bill them
for my time. One client has phoned numerous times to
launch into a tirade that, although partly aimed at me,
really has nothing to do with my role in her life. I’d love
to find a way to become more adroit at handling these
situations, because my own anxiety level has been on a
steep increase.
Some kinds of legal work are inherently
likely to involve clients whose psychological
issues are stirred up. Divorce is usually quite
traumatic, even when clearly warranted, and represents
unknown and frightening terrain, so it is no surprise that
clients are prone to be more anxious and needy for support. In addition, some of them are going to have behav-

A:

ior, mood or personality disorders that may have pushed
a marriage toward divorce or contributed to a poor initial
choice of mate.
All of these factors only underline the importance,
as in all cases, of setting and explaining attorney-client
boundaries and expectations. While a client who idealizes you as an understanding person may lead you to feel
inclined to make exceptions, these same individuals can
tend to “devalue” you later, or to feel angry or let down
if you pull back on something you were offering. A written description of your fees and availability, and of what
services you do and do not provide, can go a long way.
Be careful, too, about the interpersonal precedents you
set. If you respond immediately to a call at 11 p.m. that
could have waited until the next day, the client will expect you to continue doing so. There is usually no need
to chastise such clients — setting limits does not mean
showing no warmth or sympathy — you can simply get
back to them at a reasonable time and communicate implicitly that you are not a crisis service.
Coming from my own occupational world, I am often
curious as to why lawyers typically don’t form alliances
with mental health professionals. It seems as if it would
be almost a default expectation in situations like divorce
that a therapist’s/counselor’s services would be useful
(for either group or individual support) and would allow the attorney to say, “This sounds like something that
would be fruitful to discuss with your therapist — who,

by the way, costs you significant less per hour than I do.”
With written permission, some communication with the
therapist can also be helpful in the ongoing management
of the case. We at LCL can provide input on identifying potential clinical associates; it seems most useful to
have a few such alliances in place prior to taking on clients likely to be in emotional distress.
Realistic limit setting is a good thing — for parents
and children, for employees and bosses, and for lawyers
and their clients — but it not always easy to pull off.
This is the kind of situation that we often address in the
monthly online solo practitioner discussion group that I
coordinate through LCL. Individuals in crisis are not to
blame for how they feel — it’s simply a fact, and often
goes with the territory. As an attorney providing assistance in their time of upheaval, you owe it to both them
and yourself to form a relationship that respects both
parties’ needs, does not over-promise and in which you
don’t attempt to be all things to all people.
■
Dr. Jeff Fortgang is a licensed psychologist and licensed alcohol
and drug counselor on staff at Lawyers Concerned for Lawyers of
Massachusetts, where he and his colleagues provide confidential
consultation to lawyers and law students, and offer presentations
on subjects related to the lives of lawyers. Q&A questions are
either actual letters/emails or paraphrased and disguised concerns
expressed by individuals seeking LCL’s assistance. Questions may
be emailed to DrJeff@LCLMA.org.
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TAKING CARE OF BUSINESS

Seven things you should know about what clients think
BY JOHN O. CUNNINGHAM

For
lawyers,
“taking care of business” means taking
care of clients. So,
it pays to know what
your clients really
think.
During my years
John O. Cunningham of interviewing clients and reviewing nationwide client
surveys, I have discovered a number of
commonly recurring themes. Below are
just seven of the most commonly held
opinions that clients have about lawyers
and legal services.
We vote with our feet. A majority
of clients say that they register complaints by leaving. They don’t offer
constructive criticism to lawyers unless
asked, and if they call you to complain,
it is usually already too late to ask for
helpful criticism. When lawyers don’t
ask how they are doing from a service
perspective during the course of or at
the close of an engagement, they risk
never seeing a client again. In the words
of a country song, “If the phone doesn’t
ring, you’ll know it’s me.”
If we love you, we’ll recommend
you. Most clients say they’re happy to
make a referral or introduction on your
behalf if they were impressed by your
service. If they decline to make a re-

ferral or introduction for any reason, it
does not mean you did a bad job, but
you probably did not stand out.
We need to like you to trust you.
Every client I have ever surveyed said
they prefer to like the lawyer they hire
as a person. Over half of clients have
told me they must like you to hire you.
Retail consumer clients often presume
your competence, but not your likeability. Corporate clients will gauge
your competence more carefully, but
between two competent choices, they
always prefer the lawyer they like. Surprisingly, a sizeable minority of corporate clients have told me they disliked
a lawyer because they saw the attorney
being intentionally or unintentionally
disrespectful or insensitive to someone
(often an employee or opponent).
We want to know you have worked
with people like us. Corporate clients
repeatedly say that experience representing clients in their industry is a key
hiring factor. Many even rank it as the
primary hiring factor. Consumer clients
similarly want to know that you have
represented people like them in their
situations (i.e., an injured construction
worker wants to know you have represented other injured workers like him).
We want you to talk numbers
more than you do. Most clients and
corporate clients in particular, want
more quantitative information than

they currently get prior to hiring. They
want to know how many cases you
have handled like their case. They want
to know the average length of time to
trial, average costs to get there and the
range of likely damages the trier of fact
could award. They want you to talk percentage chances in terms of outcomes
and costs and time. Corporate clients
often insist on forecasts now. One told
me: “My company has to do a budget
forecast and timeline to build a complex construction project involving
numerous parties, labor unions, suppliers, weather issues and other variables.
Don’t tell me about the unpredictable
complexities of a trial.” More than one
CEO has told me that they’re surprised
how little quantitative information lawyers generally offer. That creates a huge
opportunity for firms that are willing
and able to work harder on the quantitative side while navigating any ethical
boundaries that prohibit the promise of
a specific outcome.
We don’t want to be forgotten.
One of the more common complaints
about legal service is easy to avoid with
routine periodic notices to clients about
the status and progress of their matters.
Consumer clients don’t know how long
it takes to probate that estate or get to
trial for their injuries, and they don’t
know what you are doing about it as
months and years tick away. They say

they feel forgotten unless they hear from
you periodically about the progress of
their matter and what you are doing to
bring it to conclusion. Corporate clients
are more likely to call you, but they prefer proactive communication, provided
that it comes without expensive charges
for quick status updates.
We are happy to give you helpful
service suggestions if you ask. While
many clients don’t want to approach
you about service deficiencies, most say
they welcome the following question
from their lawyers: “How are we doing
and how can we improve?” Consumer
clients feel it shows respect, and corporate clients often have cultures dedicated to perpetual improvement, so they
value that question from their service
providers. Corporate clients are constantly surveying their customers about
their service preferences and dislikes so
they understand the importance of that
exercise.
■

John O. Cunningham is a writer, consultant
and public speaker. As a lawyer, he served as
General Counsel to a publicly traded company
and to a privately-held subsidiary of a Fortune
100 company. For more information about his
work in the fields of legal service, marketing,
communications, and management, check out
his website and blog at: johnocunningham.
wordpress.com.

Protecting Massachusetts Bar

Tailor-made
to suit your
needs.

Association members with
comprehensive coverage
and customer-focused client
service — all underwritten by
the nation’s largest provider of
malpractice insurance.

&
L I F E L ITY
I
B
A
DIS

Insurance for
lawyers, by lawyers.

UM AU
B TO
R
E &
LL
A

p

r

L
S S IO N A
PR O FE
Y
IT
L IA B IL

t

I

HE
D A LT
EN H
TA &
L

BOSTON (617) 338-0581
SPRINGFIELD (413) 788-7878
Insurance@MassBar.org
www.MassBarInsurance.com

MASSACHUSETTS LAWYERS JOURNAL | MARCH/APRIL 2017

18

EXPERTS & RESOURCES
AVIATION LAW

EPR

AviAtion LAw

Lost in a maze
of numbers?

ANTHONY
TARRICONE,

2

concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

Don’t Get Lost in
the Numbers…
EPR has been providing easy to understand,
fact-driven economic analyses of damages
in personal injury, wrongful death, medical
malpractice, commercial, marital, and
employment cases since 1983.

277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

LOOKING FOR
AN EXPERIENCED
TAX ATTORNEY
FOR YOUR CLIENTS?

AAD 2"x4"
color ad L1:Layout
SURETY
BONDS 1 3/19/10 2:19

A.A.DORITY

RICK STONE LAW

Our economists can help.

Kreindler & Kreindler LLP

ADR

TAX ATTORNEY

802.878.0346 | 800.765.1377
info@epreconomics.com
www.epreconomics.com
400 Cornerstone Dr., Ste. 310 | P.O. Box 1660
Williston, VT 05495-1660

2x4_EPR_Maze_Ad.indd 1

8/8/16 1:56 PM

MEDIATION

SURETY
BONDS

CHAIR - CHAIR
MA BAR
ASSN.
FORMER
- MA
BAR ASSN.
STATE TAX PRACTICE GROUP
TAXATION
SECTION
VICE CHAIR - MA BAR ASSN.

Since 1899

MEMBERS AND THEIR CLIENTS

Office: 617-523-2935
Fax: 617-523 -1707

SERVING
BAR ASSN.
TAXATIONMA
SECTION
MEMBERS
AND
THEIR
CLIENTS
SERVING MA
BAR
ASSN.
STATE, FEDERAL, AND
STATE, FEDERAL, AND
INTERNATIONAL
TAX MATTERS
INTERNATIONAL TAX MATTERS
PLANNING
AUDITS
APPEALS
LITIGATION

INTERNAL
SERVICE
SALES &REVENUE
USE TAX

www.aadority.com

MA
DEPT. OF REVENUE
CORPORATE
INCOME/
EXCISE
CIVIL
ANDTAX
CRIMINAL TAX
MULTISTATE TAXATION

(617)
( 617
) 848
848- 9360
- 9360
(888)
( 888
) 483
483 -5884
- 5884

A.A. DORITY
COMPANY, INC.
262 Washington St. • Suite 99
Boston, MA 02108

FEDERAL EMPLOYMENT LAW

FIREARM SERVICES

W W W . R I C K S T O N E L AW . C O M
R I C K @ R I C K S T O N E L AW . C O M

Would You
Rather
Providing legal
solutions for
firearms-related issues

Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

Gamble
or be

Certain!

We Could North
Have
Settled It!
East

Judge Steinberg
Ret.

Judge Smoot
Ret.

Case Evaluation | Full Neutral Panel

Dennis J. Calcagno, esq
617. 328. 8888

ADR

GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

liquid assets

 Purchase of single guns, large
collections, and estates

 Temporary storage of firearms for

criminal defendants, or items in
ownership dispute
 Recovery of seized firearms from
police departments
 Firearm destruction and disposal
 Legal removal of firearms found in
homes by heirs/guardians
Fully licensed and insured. References available.

508-381-0230

Mediation
Arbitration
www.northeastmediation.com

 Conversion of firearms to

Judge Kopelman
Ret.

info@neballistic.com
www.neballistic.com

Judge Gibson
Ret.

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

ADVERTISE IN MLJ

PO Box 23, Hopedale, MA 01747

LAW FIRM

MASSACHUSETTS LAWYERS JOURNAL | MARCH/APRIL 2017

19

SECTION
M

A

S

S

A

C

H

U

S

E

T

T

S

REVIEW
B

A

R

A

S

S

O

C

I

A

T

I

O

N

Law Practice Management

Can you keep your opinion to yourself?
BY CRISTINA G. “TINA” SHINNICK

Clients pay lawyers for their advice,
counsel, guidance and their opinion. So,
when is it important for a lawyer to not
offer an opinion?
Lawyers as leaders and managers are
tasked with setting a vision and course
for their firm or organization. They are
skilled at asking questions and leading
discussions. They are good at probing for
clarification and summarizing thoughts.
They are organized and deadline-driven.
But how good are they at facilitating?
Lawyer leaders sometimes find themselves in the role of facilitator, often with
their lawyer peers inside their organizations. Managing partners are often in this
role and most people might think they
are the only ones called upon to facilitate. However, practice group and committee leaders may also find themselves
in this unfamiliar territory. And it might
actually be a bit uncomfortable for those
trained to have an opinion and argue passionately in defense of it.
So, let’s consider what facilitating is
not then we can explore what it is. Facilitating is not:
• Entering in a discussion with a preconceived notion of the outcome
• Having a clear, pre-determined idea of
where you want to the discussion to
end up
• Leading the discussion with your opinion, supported by facts and/or data
• Advocating for a specific outcome
Facilitating is a different skill set that
requires drawing others into the conversation; listening actively for key points

that need follow-up and further probing; guiding the discussion in a productive, helpful and inclusive manner; being
completely agnostic about any outcome;
checking your ego and your tendency to
pre-judge what others might say at the
door; and keeping your opinion to yourself.
For example, let’s say that you are
leading a committee charged with exploring alternative technology tools that
will provide greater efficiency and reduce billable time spent on matters, but
the cost of these tools is not insignificant.
Therefore, the committee needs to make
a recommendation to firm management
after weighing all of the factors. You believe the firm simply must invest in these
tools or risk losing valuable clients. To
you, it’s a no-brainer. “Spend money to
make money,” as the saying goes. But,
you also know that others on your committee are not of the same mind. At least
one of them still dictates to her/his secretary as opposed to drafting documents on
their computers. How are you going to
get from Point A to Point Z, if Point A is
the present and Point Z is full adoption of
technology efficiency tools?
One way would be to gather evidence
in support of your desired outcome, share
that evidence in advance with your committee, prepare a PowerPoint presentation complete with pie-charts and graphs
that provide further support for adoption
of technology, and line up vendor demos
for the committee, assuming, of course,
that the committee is in full agreement
that the firm must invest in these tools.
But how do you know what the committee members think or feel?

If you start the process with your facilitator hat on, you will approach it differently. Your first meeting will be entirely devoted to asking questions, such as:
• How do people feel about what we
have been asked to do?
• How should we go about the process
of gathering data and assessing available tools?
• What internal information do we need
in addition to external information?
• What’s the best way for us to gather
and compile that information?
• Assuming that after we’ve done all of
our assessment work and agree that the
firm should invest in one or more efficiency tools, how willing are each of
us to lead by example and fully adopt
the selected tool?

a successful outcome.
Some people think that facilitation is
the same as mediation. It is not. Mediation is for conflicts that need resolution;
facilitation is working with a group focused on a common problem/issue/desired outcome and making sure that all
members of the group participate in the
process.
Other examples where facilitation
would be useful:
• Practice Group Leaders needing to
write a business development plan for
their group
• Heads of Committees tackling a specific issue in the firm, e.g., associate
compensation
• Law Firm Leaders working on a strategic plan for the coming year

And, the last thing you should do before ending any meeting is to go around
the table and ask each person if they have
any more thoughts, opinions or questions.
Handling the process as a facilitator
versus leader will yield ancillary benefits, such as participants feeling heard,
getting greater buy-in when the outcome
is achieved and people being invested in

This is not to say that all leadership
requires facilitation. To the contrary,
law firm leaders are often called upon to
direct the firm with vision, clarity, and
strategy. The point is that facilitation has
its place in law firms, along with leadership, mediation and conflict resolution.
Learning to be an effective facilitator can
help you unlock creativity that will yield
hugely positive results.
■

Cristina G. “Tina” Shinnick is Sugarman, Rogers, Barshak & Cohen PC’s
executive director. She is responsible for the overall operation of the firm,
working directly with the firm’s management committees. Tina has over
30 years of law firm management experience.

Access to Justice

Class action residuals:
Make a major contribution to access to justice
BY DOUGLAS SALVESEN

If you are involved in class action litigation you may have an opportunity to support equal justice
by designating class action residual
funds for distribution to the Massachusetts Interest on Lawyers’ Trust
Accounts (IOLTA) Committee or directly to a legal aid program. In the
past two years, such designations
have brought local legal services for
the poor such amounts as $393,926
and $254,408.
What are “residual funds?” At the
conclusion of a class action, funds
designated for the members of the
plaintiff class are sometimes left
over and not distributed. Perhaps
members of the class cannot be located or fail to submit claims. Or the
amount due is so small that the cost
of notice, disbursement and administration may exceed the value of the
claim. These are residual funds.
Both state and federal courts have
broad discretion in determining how

residual funds should be distributed.
Courts have found IOLTA programs
and legal aid societies to be appropriate recipients of these funds. Under
Rule 23 in both federal and state procedure, the class action is designed
to afford otherwise powerless class
members access to equal justice. Legal services for the poor have a similar purpose, affording access to justice to people who would otherwise
have no way to protect their rights.
In 2009, the Massachusetts Supreme Judicial Court amended Mass.
R. Civ. P. 23 to explicitly provide
for the payment of residual funds in
class actions either to one or more
nonprofit organizations whose activities benefit the class (which could
include legal services programs) or
the Massachusetts IOLTA Committee, which provides funds for legal
services programs. The SJC in July
2015 amended the rule governing class action law suits to require
plaintiffs to notify the Massachusetts
IOLTA Committee before a judg-

ment is entered or a compromise approved regarding the disposition of
class action residuals.
At its annual meeting on August
8, 2016, the American Bar Association House of Delegates passed
Resolution 104, which provides that
the ABA urge state, local, territorial
and tribal jurisdictions to adopt court
rules or legislation authorizing the
award of class action residual funds
to non-profit organizations that improve access to civil justice for persons living in poverty.
The IOLTA program, established
by the SJC, requires lawyers and law
firms to use interest-bearing accounts

for client deposits which are nominal
in amount or expected to be held for
a short term. The interest is remitted
to the IOLTA program which then
distributes it to three charitable entities: the Boston Bar Foundation, the
Massachusetts Bar Foundation and
the Massachusetts Legal Assistance
Corporation. These entities distribute the funds to legal aid and administration of justice projects.
If you need additional information on class actions or would like to
request a free copy of our Class Action Residual Handbook for Litigators,
please contact the IOLTA Committee at
617-723-9093 or www.maiolta.org. ■

Douglas Salvesen, a partner at the firm Yurko, Salvesen & Remz, is chair
of the Massachusetts IOLTA Committee. He has previously served as chair
of the MBA’s Access to Justice Section and chair of the board of directors
of Prisoner’s Legal Services (formerly MCLS).
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Labor & Employment

A lighter load for motor carriers

The Massachusetts independent contractor statute and federal preemption
BY BARRY J. MILLER AND
ANTHONY S. CALIFANO

The Massachusetts Independent Contractor Statute, G.L.c. 149, § 148B (“IC
Statute”), makes it difficult and risky for
most companies to classify workers in the
commonwealth as independent contractors.
Thanks to the Federal Aviation Administration Authorization Act, 49 U.S.C. § 14501
et seq. (FAAAA), and recent appellate decisions, motor carriers may be able to find
a path around the IC Statute and limit the
risks associated with the use of contractors.
In fact, as explained below, careful and
proactive motor carriers involved in the
transportation of property may no longer
have to satisfy the most challenging component of the IC Statute.

The IC Statute is Tougher
than Others
The IC Statute assumes that all workers are employees, regardless of the titles
and tax forms that parties use to define their
working relationships. Under this law, a
worker is an employee unless the company
can satisfy a three-prong test for establishing independent contractor status, commonly referred to as the “ABC Test.” Under
the ABC Test, a worker is an independent
contractor only if the company can prove
all of the following:
(A) the worker is free from direction
and control under the parties’ contract
and in fact;
(B) the worker provides services outside the company’s usual course of
business; and
(C) the worker is customarily engaged
in an independently established trade,
occupation, profession or business.
Prong B, the “usual course of business”
prong, sets the IC Statute apart from most
other independent contractor standards under federal law and the laws of other states.
The First Circuit Court of Appeals has referred to it as “something of an anomaly.”
Schwann v. FedEx Ground Package Sys.,
Inc., 813 F.3d 429, 438 (1st Cir. 2016).
What does “usual course of business”
mean? The IC Statute does not answer that
question and there are no regulations to add
clarity. The Massachusetts Attorney General’s Office (AGO), however, has said that
a company’s “usual course of business” is
not governed by how the company defines
its operations but by “whether the service
the individual is performing is necessary
to the business of the employing unit or
merely incidental.” See Massachusetts Attorney General Advisory 2008/1, at 6. The
AGO offers as an example a drywall company that classifies drywall installers as
independent contractors. Id. This, says the
AGO, would constitute a misclassification
under the IC Statute because the drywall
installers perform services in the drywall
company’s “usual course of business.” Id.
Based on this line of reasoning, independent truck operators have sued the companies for which they drove, alleging that
the companies misclassified them as independent contractors. These lawsuits are
based substantially on Prong B in the ABC
Test and the assertion that the drivers’ work

is tied up in the companies’ usual course
of business (i.e., transporting goods). Because companies that classify workers as
independent contractors must satisfy each
prong of the ABC Test, failure to satisfy
Prong B is fatal to the independent contractor classification, even if the truck driver is
free from control and works in an independently established trade or profession.

Misclassification in
Massachusetts Carries
Extraordinary Penalties
The consequences of misclassification
are serious and expensive. An employee
who has been misclassified as an independent contractor is entitled to the benefits
that stem from an employment relationship, including the protections afforded to
employees under the Massachusetts Wage
Act. This means that a driver who prevails
on a misclassification claim could be entitled to overtime compensation for hours
worked above forty hours per workweek
(if not subject to an exemption), minimum
wage, and reimbursement for a host of
work-related expense that employers typically cover, such as insurance costs. Some
plaintiffs have even argued that they are entitled to recover costs of maintaining their
vehicles. Under the Massachusetts Wage
Act, plaintiffs who prove misclassification
are awarded mandatory triple damages, in
addition to their attorneys’ fees and costs.
There is no good faith defense to allow
companies avoid these multiple damages.
Although historically rare, violation of the
Massachusetts Wage Act can also result in
criminal penalties.
There are additional consequences
stemming from misclassification. In 2008,
the Massachusetts Governor signed an
Executive Order that created the Joint Enforcement Task Force on the Underground
Economy and Employee Misclassification. As its name implies, one of the Task
Force’s goals is to combat employee misclassification, and the agencies that participate in the Task Force aim to recover funds
resulting from misclassification, including
taxes and other mandatory contributions.
The Massachusetts Department of Revenue and the Massachusetts unemployment
and workers’ compensation authorities are
among the agencies that participate in the
Task Force and share information. Thus,
on top of the potential damages awarded
in civil action lawsuits, misclassification
claims can draw the attention of a host of
government agencies and lead to imposition of back taxes and other penalties.

The FAAAA Offers Good
News for Certain Motor
Carriers
Fortunately, certain motor carriers may
be able to avoid the restrictive standards
and harsh penalties stemming from the IC
Statute. The Supreme Judicial Court and
the First Circuit have held recently that efforts by the Massachusetts Legislature to
narrow or eliminate the use of independent
contractors may be overridden by federal
laws governing the transportation industry. In these decisions, the courts have held

that the FAAAA preempts the IC Statute,
at least in part and at least as to some motor carriers involved in the transportation of
property. See Chambers v. RDI Logistics,
Inc., 476 Mass. 95 (2016); Schwann, 813
F.3d at 437-440.
Congress passed the FAAAA in 1994
to prevent states from placing an unreasonable burden on the transportation of
property in interstate commerce through
over-regulation. The idea was to avoid a
patchwork of state laws that might hamper the transportation of goods in interstate
commerce and, consequently, result in increased prices on consumers. To that end,
under the FAAAA, states may not enact or
enforce a law “related to a price, route, or
service of any motor carrier … with respect
to the transportation of property.” Chambers, 476 Mass. at 101; Schwann, 813 F.3d
at 435 (quoting 49 U.S.C. § 14501(c)(1)).
When does a state law “related to a
price, route, or service of any motor carrier” trigger FAAAA preemption? According to the First Circuit, “in a broad sense,
everything relates to everything else in
some manner,” so a limited or abstract relationship between a state law and the price,
route, or service of a motor carrier may
not trigger FAAAA preemption. Schwann,
813 F.3d at 436. Rather, “a state statute is
preempted if it expressly references, or has
a significant impact on, carriers’ prices,
routes, or services,” as opposed to a “tenuous, remote, or peripheral” impact. Id., at
436; see also Chambers, 476 Mass. at 101102.
The SJC and the First Circuit have gone
on to observe that Prong B of the IC Statute
is unique among federal and state independent contractor laws “because it makes any
person who performs a service within the
usual course of the enterprise’s business
an employee for state wage law purposes.”
Schwann, 813 F.3d at 438; see also Chambers, 476 Mass. at 101-102. The IC Statute therefore “runs counter to Congress’s
purpose to avoid “a patchwork of state
service-determining laws, rules, and regulations” that it determined were better left
to the competitive marketplace.” Schwann,
813 F.3d at 438; see also Chambers, 476
Mass. at 103.
Applying these principles, the SJC in
Chambers and the First Circuit in Schwann
both held in 2016 that the FAAAA preempted Prong B of the IC Statute. In each

case, the plaintiffs were delivery truck drivers who alleged that the defendants misclassified them as independent contractors
when, in reality, they were employees under the IC Statute. Under the similar facts
of these cases, the SJC and the First Circuit
concluded that Prong B of the IC Statute
both referenced and likely would have
a significant impact on the defendants’
routes and services because it would essentially require the defendants to use employees rather than independent contractors to
provide delivery services. Chambers, 476
Mass. at 102; Schwann, 813 F.3d at 438439. Requiring motor carriers to use employees to provide delivery services likely
would raise the costs of providing such
services. Chambers 476 Mass. at 103;
Schwann, 813 F.3d at 438. Moreover, both
courts observed that the fact that Prong B
is unique among state independent contractor classification standards contravenes the
congressional goal of avoiding “a patchwork of state service-determining laws . .
. that it determined were better left to the
competitive marketplace.” Schwann, 813
F.3d at 438; Chambers, 476 Mass. at 103.
Notably, neither the SJC nor the First
Circuit expressly held that Prong B is preempted by the FAAAA in all cases involving motor carriers involved in the transportation of property. Rather, the courts held
that Prong B was preempted as the plaintiffs proposed to apply it in the particular
cases at issue.
Equally important, neither court held
that the FAAAA preempts the IC Statute
entirely. Instead, the courts severed Prong
B from the IC Statute and remanded the
cases to the lower courts for findings regarding Prongs A and C. In other words,
the courts held that the defendants did not
have to prove that the delivery drivers at
issue provided services outside their usual
courses of business. On the other hand, the
courts held that the defendants must prove
that the delivery drivers at issue were (1)
free from direction and control under their
contracts and in fact, and (2) customarily
engaged in an independently established
trade, occupation, profession, or business.
Finally, the SJC’s and the First Circuit’s
holdings and reasoning, while persuasive,
do not have binding effect outside of Massachusetts or the First Circuit’s jurisdiction. In addition to Massachusetts, the First
21
Circuit’s jurisdiction includes
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Dispute Resolution

Resolving neighbor conflict: Getting the parties to the table
BY JEANNE M. KEMPTHORNE

Our civil litigation system offers poor
and middle class people little or no practical access to the courts to resolve disputes that have a huge impact on their
lives. Dispute resolution services can
and should be deployed to help address
neighbor conflicts that make life almost
unbearable for people who, as a practical matter, have nowhere to turn except
to the police. We in the bar association
should take a leading role in developing a delivery system to bring the many
benefits of dispute resolution services to
meet this pressing need.
One enormous swath of the landscape of human relations and therefore
conflict is occupied by the relationships
between people who live close together,
either as neighbors, co-tenants, members
of a condominium association, family
members, or roommates. Living within
shouting distance of people turns out
not to be so easy. Conflicts escalate very
quickly over seemingly minor squabbles
and, once that happens, prove hard to
dial back. People, even siblings, stop
speaking to each other. People quickly
become hypervigilant about every disturbance, every noise, and every failure
to abide by the rules. Distrustful, disempowered owners of units in small, unmanaged condominiums withhold fees
and, consequently, repairs are not made.
Controlling owners simply bypass the
condominium board and make unauthorized changes, confident that litigation is
not an option. People move. Or they react. Badly. Sometimes violently.
These are not small problems to the
parties to the conflict, or to society at
large, and they are not rare. But there
is no practical forum for these sorts of
disputes to be resolved unless the parties
have the means to sue. Most often, the
cost is prohibitive. And, even if the parties have the means and think it is worth
deploying them in litigation, resolution
is likely to be years off and unsatisfactory to at least one party. Legal claims
may drive only a small part of the conflict. Indeed, there may be no legal cause
of action available to resolve segments of
the conflict at all.
Desperate, outraged neighbors in
crisis resort to the nuclear option: they

A LIGHTER LOAD FOR MOTOR CARRIERS

Continued from page 20

Maine, New Hampshire, Rhode Island,
and Puerto Rico. Courts outside of Massachusetts and the First Circuit have reached
conflicting results in similar cases regarding FAAAA preemption.

Be Proactive
The SJC’s and the First Circuit’s rulings
regarding the FAAAA’s preemptive impact
on Prong B of the IC Statute certainly represent a win for motor carriers involved in
the transportation of property. However,
these courts relied on the specific facts at
issue to find that FAAAA preemption applied. Companies involved in the transportation of property, wherever they operate,
would therefore be wise to consult with
attorneys experienced in the law regarding

call the police. Looking for relief and
vindication and maybe hoping that the
neighbor will be punished, they are willing, in that moment, to sacrifice any hope
of improving the relationship. And, to
their dismay, the nuclear option fizzles.
The police seldom take neighbor conflicts about noise or late parties, parking,
pets, or any of the host of what appear to
them to be trivial or temporary concerns
seriously unless some crime has been
committed, preferably in their presence.
Their involvement rarely improves the
situation. Assuming no one is arrested,
the police may give the offending neighbor a warning or decide that nothing is
amiss. The complaining neighbor has
lost face, while the conflict partner may
feel vindicated, harassed, aggravated,
angry, embarrassed — but not necessarily deterred. Not much is accomplished
by deploying the scorched-earth tactic of
calling the police, but it assuredly signals
a point of no return to cordial neighborly
relations.
The need for a different approach is
clear. The answer, in my view, is not to
make litigation to resolve these claims
more affordable and accessible. Nor, is
it to encourage neighbors to call the police more often. The answer is to make
efficient, productive, preferably transformative dispute resolution services widely
available. Neighborhood ombudsmen,
mediation, and facilitation services all
offer means for breaking the impasse and
even hitting the relationship reset button,
cheaply, quickly, and in a face-saving
way, which resort to the police and the
courts does not.
The potential to actually restore relationships and to establish agreements
for how conflicts will be addressed in the
future is far greater in mediation than in
litigation or in calling the police. I have
mediated cases among warring neighbors who progressed in the course of two
hours from refusing to be in the same
room together to spontaneously apologizing. In almost 35 years as a litigator, I
have never once seen parties to litigation
emerge from a courtroom arm in arm,
apologizing for past insults. I’m sure
my experience mirrors most of my colleagues’. The fact is: a system that designates winners and losers is not likely to
improve relationships that are not easily
severed.

Why hasn’t a system of neighbor dispute resolution emerged from the huge
need? One problem is that the public is
not generally aware that mediation is
available to address neighbor conflict.
And, if one party to the conflict does
consider mediation, the problem then is
how to get the other party to participate.
Litigation, for all its ills, does provide the
necessary leverage. In the absence of litigation, can it be done?
There are some contexts in which
the parties to conflict could readily be
steered to try mediation, but for various
reasons, mediation has been overlooked
or underutilized as a tool. For example,
condominiums could adopt mediation as
the means of first resort to resolve disputes among unit owners or owners and
the board, but most in Massachusetts do
not. There are at least two reasons for
this. One, boards and property managers tend to favor the in terrorem effects
of assessed penalties and fee-shifting
litigation. Two, current Massachusetts
law does not explicitly authorize condominium documents even to include mediation as an option, much less require it.
A bill was introduced last year to address
this problem, but died in committee. One
hopes a similar bill will gain better traction this session to bring Massachusetts
in line with many other jurisdictions that
recognize that mediation is an important
tool in condominium management. Property managers of large apartment complexes could similarly steer neighbors
in conflict to mediation if it were readily
available.
In other neighbor contexts, there is
no obvious mechanism for bringing the
parties to the table unless litigation has
been commenced, the specter of litigation is looming, or some public agency
gets involved in the dispute. I think more
could be done. Cities and towns could
provide neighborhood ombudsmen and
refer complaining constituents to me-

independent contractor classification and
audit relationships with delivery drivers.
An array of factors impacts the propriety
of an independent contractor classification,
and there are often adjustments that can be
made in a motor carrier’s business practices to strengthen the classification. Such
proactive steps could be an important step
toward establishing FAAAA preemption of
Prong B of the IC Statute. They also may
better position a motor carrier to satisfy the
control and independence factors that are
important under the IC Statute and other
federal and state independent contractor
classification laws.
Companies would also be wise to
evaluate other potential avenues of risk
management. For example, companies that
contract with drivers of trucks that meet
minimum size or capacity thresholds may
not have to pay overtime, regardless of employee or independent contractor status,

based on statutory exemptions provided
under the Fair Labor Standards Act and
Massachusetts law. Thus, while a company
may still face exposure for other damages
stemming from misclassification, a company may be able to alleviate significant
overtime exposure.
As a final note, the laws discussed above
are complex and changing. An independent
contractor classification that is proper un-

diators instead of the police. The police,
too, could respond to complaints by suggesting the option of an ombudsman or a
mediator, and either contracting to provide such services as a public benefit or
referring complainants to existing private
panels. The bar association could organize panels of practitioners willing to
mediate neighbor disputes, possibly at
discounted rates or pro bono.
One remaining, and possibly intractable, difficulty is in getting the non-complaining neighbor to participate in any
informal process. I see no easy solution
to this problem; mediation is, after all,
voluntary. Some people will have every
interest in stonewalling any process that
alters the status quo, particularly where
there are economic and power imbalances. But, in many cases, where there
is a bona fide difference of opinion and
a mutual desire to resolve the conflict,
or where the complaining party has the
ability to escalate the conflict, the referring agency — be it the police, the city’s
constituent services office, a neighborhood association, condominium board,
property manager, landlord or the bar
association — can play a useful role in
inviting and even persuading the noncomplainant to come to the table.
Just as dispute resolution is no longer
considered a mere alternative to litigation, it should no longer be a mere adjunct. It should stand on its own, independent of the court system. We should
develop ways to bring needed dispute
resolution services to the people who
need them most — those who need help
managing the conflict endemic to living
together in ongoing relationships. This is
exactly the context in which mediation
most shines: empowering the parties to
communicate their needs effectively, in
creating a safe space for parties in intractable conflict to give voice to their
grievances, and assisting in the process
of finding a way out of the morass.  ■

Jeanne M. Kempthorne is an attorney and mediator who practices
in Salem. She is the founder of Good Neighbor Mediation Project,
and is a member of the Massachusetts Dispute Resolution Services
panel. She has served as a court conciliator in Essex Superior Court
for many years.

der one state or federal law may be deemed
improper under another state or federal law.
Also, measures that are sufficient to ground
a proper independent contractor classification under a particular state or federal law
today may be insufficient tomorrow based
on developments in case law or statutes.
Staying aware of relevant developments in
this area of the law is critical to limit risk
and exposure. 
■

Barry Miller and Anthony Califano are
partners in the Boston office of Seyfarth Shaw
LLP. They provide counseling and compliance
advice to companies regarding a wide range of
employment-related legal issues. They also defend
companies in court and before administrative
agencies regarding employment-related claims.
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Now the haze clears:
Question 4 poses hurdles to local land use regulation
BY BRANDON H. MOSS

As the United States Supreme Court
recognized, “[t]he power of local governments to zone and control land use is
undoubtedly broad and its proper exercise is an essential aspect of achieving a
satisfactory quality of life in both urban
and rural communities.” Schad v. Borough
v. Mt. Ephraim, 452 U.S. 61, 68 (1981).
Yet, Chapter 334 of the Acts of 2016 —
entitled “The Regulation and Taxation of
Marijuana Act,” or commonly recognized
as Ballot Question 4 from the recent
2016 election (and, for simplicity, is referred to as the act) — has the potential
to sharply restrict local land use concerns,
even as municipalities confront the hazy
dilemmas emanating from creating a new
“vice” industry in the commonwealth.
Over the past nine years, Massachusetts municipalities have faced a landscape of deregulation of the possession
of marijuana within their borders, following a series of statewide ballot questions.
First, at the 2008 election, Massachusetts
voters approved a ballot question replacing criminal penalties with civil penalties
for the possession of one ounce or less of
marijuana. Then, four years later, at the
2012 election, Massachusetts voters approved a ballot question approving the
medical use of marijuana, resulting in the
licensing and establishment of registered
marijuana dispensaries (also known as
medical marijuana treatment centers, or
RMDs).
Finally, at the 2016 election, Massachusetts voters went one step further, to
allow for the production, distribution and
use of marijuana for non-medical purposes. The act addresses local regulation, in
part, through new Massachusetts General
Laws Chapter 94G, Section 3, entitled
“Local control.” However, the consequences of the act are to potentially curtail
the ability to locally regulate “marijuana
establishments” — unless action is undertaken by the Legislature or the forthcoming Cannabis Control Commission.
It should be noted, however, that the
act only deals with the legality of marijuana under state law. Marijuana remains
a Schedule I drug, and possession is therefore prohibited under the federal Controlled Substances Act.

Local Land Use
Considerations
The act is premised upon “a system
that licenses, regulates and taxes the
businesses involved in a manner similar
to alcohol and to make marijuana legal
for adults 21 years of age or older.” See
Act § 1. However, unlike establishments
producing, processing or selling alcohol,
Massachusetts General Laws Chapter
94G, Section 3 expressly restricts local
regulation of the siting of “marijuana
establishments,” a term collectively referring to: (1) marijuana cultivators; (2)
marijuana testing facilities; (3) marijuana
product manufacturers; (4) marijuana retailers; and (5) other licensed marijuanarelated businesses.
The act expressly allows municipalities to regulate the “time, place and manner” of marijuana establishments and
business involved with marijuana acces-

sories. See G.L.c. 94G, § 3(a)(1). A “time,
place and manner” is the type of regulation applicable to constitutionally-protected activities, such as adult entertainment.
Examples of “time, place and manner”
regulations include restricting the hours
of operation of a business or limiting the
location of a business to a specified area.
See, e.g. Nat’l Amusements, Inc. v. Town
of Dedham, aff’d, 43 F.3d 731 (1st Cir.
1995) (regulating hours of operation);
City of Renton v. Playtime, Theatres, Inc.,
475 U.S. 41 (1986) (regulating locations).
The act also allows a municipality to:
regulate licensed cultivation, processing
and manufacturing that constitute a “public nuisance;” reasonably regulate public
signage for marijuana establishments; and
adopt a civil penalty if a person violates an
ordinance or bylaw that is comparable to
the penalty for violating an ordinance or
by-law involving alcohol. See G.L.c. 94G,
§ 3(a)(3)-(5). However, municipal regulations cannot be “unreasonably impracticable,” and cannot violate G.L.c. 94G (the
chapter added by the act) or future regulations adopted by the commission.
However, there are two caveats to
regulating the siting of marijuana establishments — as opposing to prohibiting or
restricting such establishments in number,
which are discussed below. First, the act
requires parity between RMDs (which
exist for the medical use of marijuana)
and marijuana establishments. See G.L.c.
94G, § 3(a)(1). In that regard, marijuana
establishments that cultivate, manufacture or sell marijuana or marijuana products must be allowed in the same areas
where RMDs can conduct such activities.
See id. Consequently, municipalities that
already enacted zoning ordinances or bylaws may consider revising the location
of their “marijuana zoning districts,” lest
a marijuana establishment potentially operate in the same area previously reserved
for an RMD. In a similar vein, municipalities that have not already established
a “marijuana zoning district” may have
to account for both medical and nonmedical marijuana businesses when they
ultimately create such a zoning district in
the future.
Second, the act contains a buffer zone
requirement, prohibiting a marijuana establishment from being located within
500 feet of an established public or private school (which provides kindergarten
or education in any of grades one through
twelve). See G.L.c. 94G, § 5(b)(3). The
act expressly authorizes a municipality to
reduce this buffer zone requirement. See
id.
However, the buffer zone requirements for recreational establishments are
distinct from those applicable to RMDs.
Unlike the act, the 2012 ballot question
did not establish minimum or default
buffer zone requirements for RMDs.
Rather, the buffer zone requirements for
RMDs are established by Department of
Public Health (DPH) regulation. RMDs
must comply with all local siting requirements — which are not necessarily limited to distances from preexisting public
or private schools (i.e., the default buffer
zone requirements under the act). See 105
CMR 725.110(A)(14). If a municipality
has not enacted local siting requirements,
then, as a default requirement, an RMD
cannot be located within 500 feet of “a

school, daycare center, or any facility in
which children commonly congregate.”
See id. Indeed, the Massachusetts Land
Court recently recognized the flexibility
allowed to a municipality to enact local
siting requirements for RMDs — but the
language of the act casts doubt on whether similar flexibility exists for similar
local regulation of marijuana establishments. See Little Children Schoolhouse,
Inc. v. Town of Brookline Zoning Board
of Appeals, No. 15 MISC 000518 KFS,
2016 WL 4162455 (Mass. Land Ct. Aug.
4, 2016).
The differences in default buffer zone
requirements between the act (for marijuana establishments) and DPH regulation (for RMDs) create complexity and
conflict in establishing local siting requirements. Specifically, the act is silent
on the potential for local siting requirements – such as distances from residential
and other sensitive uses – and on minimum buffer zone distances from daycare
centers and facilities in which children
commonly congregate (even though DPH
regulations address the same). Given this
disparity, municipalities may need to revisit or pay particular attention to the
location and size of a zoning district in
which marijuana establishments can operate — absent following procedures for
prohibiting or restricting the number of
marijuana establishments.
Among the four states that previously
approved for recreational marijuana businesses prior to the 2016 election, three
states had opt-out procedures for local
governments (Washington, Oregon and
Alaska), while one state (Colorado) utilized an opt-in procedure. Massachusetts
has been added to the list of opt-out jurisdictions, albeit subject to a set of statutory
procedures inconsistent with the manner
in which legislation is generally adopted
at the local level.
Notably, the act authorizes municipalities, using an ordinance or bylaw, to:
(1) prohibit one or multiple categories of
marijuana establishments from operating
in the municipality; (2) restrict the total
number of marijuana retailers (a category of marijuana establishments), to less
than twenty percent of the number of offpremises alcohol licenses issued in the
municipality; or (3) restrict the number
of any category of marijuana establishments to less than the number of medical
marijuana treatment centers authorized to
conduct the same type of activity in the
municipality. See G.L.c. 94G, § 3(a)(2).
These types of ordinances or bylaws have
the potential to severely limit or outright
prohibit marijuana establishments in an
opt-out municipality — if enacted “by a
vote of the voters.” This is separate from
the initiative petition procedures required
for on-site consumption at certain marijuana establishments. See G.L.c. 94G, §
3(b).
The phrase “by a vote of the voters”
presents ambiguity and creates untoward
debate — as opposed to uniformity —
in regulation. Under Massachusetts law,
ordinances and bylaws are generally adopted by the local legislative body (e.g.,
approval by town meeting or passage by
a city or town council and signing by a
mayor), not by the registered voters within the municipality. See, e.g. G.L.c. 40A,
§ 5 (involving requirements for enactment

of zoning ordinances and bylaws). What
this phrase means is open to a realm of
possibilities, creating questions, among
others, as to: whether a referendum vote
in the municipality is required; whether a
referendum vote, if required, can delegate
action to the local legislative body or instead requires affirmative approval of a
bylaw or ordinance; and whether, and to
what extent, the local legislative body has
a role in enacting an ordinance or bylaw
or follows existing state law for adopting
ordinances or bylaws.
This uncertainty in how a municipality can prohibit or restrict the number of
marijuana establishments creates a ripe
opportunity for legislative amendment
to the act or clarification through commission regulation. Otherwise, there is a
palpable risk that a would-be marijuana
establishment may challenge the process
undertaken by a municipality attempting
to exercise its police powers to prohibit or
limit marijuana establishments.
By comparison, the ballot question adopted in Alaska at its 2014 statewide election provides more clarity on the scope
of local government authority than its
Massachusetts counterpart. In that regard,
Alaska Stat. § 17.38, stated that “[a] local
government may prohibit the operation of
marijuana cultivation facilities, marijuana
product manufacturing facilities, marijuana testing facilities, or retail marijuana
stores through the enactment of an ordinance or by a voter initiative.” See Alaska
Stat. § 17.38.110(a) (emphasis added).
This process is similarly reflected in regulations adopted by the Alaska Marijuana
Control Board. See 3 AAC 306.200. Thus,
Alaska’s ballot question and subsequent
regulations contemplated action by either
the local government or voter initiative —
as opposed to the act, which muddies both
mechanisms for Massachusetts.

Future Developments
While the state of the retail marijuana
industry in Massachusetts continues to
evolve, the operable deadlines under the
act have been delayed by six months,
because the Legislature enacted “An Act
Further Regulating the Cultivation of
Marijuana and Marihuana” near the end
of the last legislative session. Appointments to the commission, charged with
adopting and administering regulations
and comprised of three members, must be
made by September 1, 2017. In turn, the
commission has until March 15, 2018 to
adopt initial regulations, and the earliest
that the commission can accept any applications is April 1, 2018. It remains within
the realm of possibility that the Legislature or the commission will provide the
necessary guidance for municipalities to
make decisions to opt-out from the act before that time.
In the interim, municipalities may
already be starting to act through moratoriums, much in the way that they did
when the 2012 ballot question passed.
See Office of the Attorney General Municipal Law Unit Case #8242 (approving marijuana establishment moratorium
through June 30, 2018). For context, Massachusetts courts have sanctioned moratoriums, where “temporary and adopted
to provide controlled development while
24
the municipality engages in com-
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Program to fund school IT upgrades
BY DENNIS M. RYAN AND
CHRISTINE NOLAN

Massachusetts’ public schools are
ranked the best in the nation, but how do
you keep that competitive edge? And how
do you pull up the achievement scores
in all schools? To attain those goals, it’s
increasingly important that schools be
able to take advantage of information
technology. In times of tight budgets,
it’s also critical that they be able to do
this cost-effectively. The Massachusetts
School Building Authority (MSBA), a
quasi-independent government authority
that is overseen by a seven-member board
of directors chaired by State Treasurer
Deborah Goldberg, is partnering with the
Massachusetts Department of Elementary
and Secondary Education (DESE) and
the Massachusetts Office of Information
Technology (MassIT) to fund information
technology upgrade projects in public
schools across the commonwealth to help
meet the challenge. The MSBA program
will support the Digital Connections Partnership Schools (DCPS), an existing information technology grant program that
is currently managed by DESE and MassIT. The combined program will allow
qualifying schools to implement 21st century digital learning programs through the
use of enhanced technology and increased
broadband access, and to do it with grants
from the DCPS and/or zero percent interest loans from the MSBA that leverage
Federal Communications Commission
(FCC) e-rate rebates. The result of these
three branches of state government working collaboratively produced an outstanding opportunity for school districts.
First, some of the history of that collaboration:
“Digital learning” is the thoughtful
and deliberate use of informational technology to support teaching and learning.
It allows teachers to (1) tailor the learning environment to afford students more
control over the place, time, content, and
method of instruction, (2) offer differentiated learning paths for students based
upon demonstrated competency in a subject or skill, (3) provide students access to
a greater range of learning opportunities
and course options, (4) promote greater
student engagement and collaboration
with peers, (5) network and share knowledge, and (6) intervene more quickly
with struggling students. Its use will be
central to the education of our students,
going forward, and every school needs to
become digitally ready as quickly as possible.
To support this need, in 2014 the Legislature appropriated $38,000,000 to the
Executive Office for Administration and
Finance as part of an information technology financing initiative. The funding was
set aside for potential grants “to assist
public school districts in improving student instruction and assessment through
the use of information technology [including] enhanced information technology infrastructure and increased broadband access … ” and to achieve that objective, the
legislature directed DESE and MassIT to
establish an IT grant program that would
“maximize access of broadband to public
school districts.” In response, DESE and
MassIT established the DCPS to manage
that funding. (Ch. 257 of the Acts of 2014,
Section 2B, line item 1599-7062).
The overriding objective of the DCPS

is to increase Broadband Connectivity to
and within K-12 public schools through
the following process:
1. The IT grant program supports public school IT improvement projects
through grants, local matching contributions and discounts for IT infrastructure costs that are available to
communities under the FCC’s Universal Service E-Rate Program.
2. Grant funds are allocated proportionately to urban, suburban and rural grant pools.
3. Applicants are assigned to an appropriate grant pool.
4. Applications are compared and
ranked based upon the quality of
each applicant’s vision and plan for
successfully implementing a digital
learning program.
5. DESE awardsgGrants.
6. Applicants provide a local matching contribution that is proportional
to their MGL CH. 70 program contribution. Those contributions range
from 30 to 70 percent of the estimated cost of a project.
7. FCC E-Rate discount rebates are
used to offset a portion of the cost
of the IT infrastructure costs. Rebates are available to pay for 20 to
90 percent of a community’s total IT
infrastructure cost depending upon
economic need and rural status.
8. MassIT manages all contract payments to IT infrastructure providers
and then applies for, collects and
returns available e-rate rebates to
applicants.
In 2015, the DCPS began approving
projects for the IT grant program. Initially, 247 schools from 98 districts applied
for IT grants and, of those applicants, 47
schools in 17 districts were designated as
finalists and 200 schools in 81 districts
were designated as semi-finalists or candidates. Finalists received grants; their
projects were approved, and $7,837,153
in technology upgrades were completed using $4,240,000 from grants and
$3,597,153 from local matching funds.
The average project value was $461,009.
Semi-finalists and candidates did not receive grants and even though $7 million of
IT grant funding had been released by the
Executive Office for Administration and
Finance, it became clear as of July 2016
that more IT grant funding was needed as
soon as possible so that all schools could
quickly become digital learning-ready. It
was then that the MSBA, DESE and MassIT joined forces to dramatically increase
support for the existing program.

MSBA Background
The MSBA is a quasi-independent
government authority created by the legislature in 2004 to reform the process of
funding capital improvement projects
in the commonwealth’s public schools.
Its charge is to effectively manage “the
commonwealth's investments in school
building assets [by] promoting positive educational outcomes, ensuring the
health, safety, security and wellbeing
of students, easing and preventing overcrowding, maintaining good repair, efficient and economical construction and
maintenance, financial sustainability of
the school building assistance program,
thoughtful community development,

smart growth and accessibility.” (MGL
c. 70B, Sec. 1). To accomplish this goal,
the MSBA is given a statutorily dedicated
revenue stream of one penny of the state’s
6.25 percent sales tax which the MSBA
leverages to borrow funds which are used
to provide “grants and loans to cities and
towns for the planning and construction
of school building and school facility
projects.” (MGL c. 70B, Sec. 3, emphasis
supplied). Indeed, the MSBA works hand
in hand with local communities to plan
for and fund a large portion of the cost of
the design and construction of affordable,
sustainable and energy efficient schools
across Massachusetts. Given that mission
and the MSBA’s expertise and resources,
the MSBA was happy to join with the
DCPS to effectively support the program.
Since the DCPS was seeking alternative funding sources, the MSBA, DESE
and MassIT worked to create a funding structure which could support the IT
grant program without causing any concomitant damage to the overall MSBA
School Building Assistance Program.
The solution had to be practical (the average amount needed to fund the cost
of a school’s IT infrastructure could not
support the cost of hiring bond counsel
to manage and opine on the legality of a
bond), legal (allowed under the MSBA
enabling statute) and immediate (the program needed to move forward as quickly
as possible). The solution was the MSBA
IT Loan Program, which is structured as
follows:
1. The MSBA will provide zero percent interest loans to applicants to
pay for IT infrastructure on the basis
of need as determined by DESE.
2. The loans will be limited to DESE
approved projects that have a total
estimated IT-infrastructure cost of
at least $10,000 but no greater than
$2.5 million.
3. $10 million will be made available
for loans each year for a period of
five Years, from FY 2017-2022. The
total amount available will be $50
million.
4. Loans will be made using funds that
are available for general use because
they are not classified as “restricted”
under the requirements established
by the General Accounting Standards Board.
5. MassIT will determine the total cost
of procuring and installing IT infrastructure for each approved project.
6. Borrower applicants will provide the
MSBA with all required appropriation documentation and will sign
a loan agreement with the MSBA.
Each agreement will conditionally
assign all loan proceeds to MassIT
and will include a provision that allows the MSBA to intercept the borrower applicant’s state aid if a loan
payment is not made.

7. The form of note used by a district
will be submitted under the State
House note service for certification
by the director of the Bureau of Accounts of the Division of Local Services in the Massachusetts Department of Revenue. The certification
service is attractive because it does
not require an official statement or
full disclosure. However, the director will withhold certification if the
laws relating to municipal indebtedness have not been complied with or
if it appears that the proceeds of the
note are not to be used for the purpose specified in the vote authorizing the loan.
8. MassIT will use the loan proceeds
to make direct payments to IT infrastructure providers.
9. When the work is completed, MassIT will apply for and collect available e-rate reimbursements from the
FCC and return those rebates to the
borrower applicants.
10. Borrower applicants will pay all
amounts due the MSBA within the
terms of the loan agreement.
The DCPS will soon begin approving
IT infrastructure projects and the MSBA
will concomitantly begin loaning funds to
approved participants. Everyone involved
with the MSBA and the DCPS program is
excited by the combined potential of the
DCPS IT Grant Program and the MSBA
IT Loan Program’s potential. State Treasurer and MSBA Chairperson Deborah
Goldberg remarked that the MSBA is “excited to collaborate with DESE and MassIT through this loan program; by making
these loans available to school districts
across the state, the MSBA is providing
assistance for much needed IT infrastructure improvements for the thoughtful use
of technology to support teaching and
learning.” Similarly, Governor Charlie
Baker stated that “we are thrilled to begin this important and unique partnership
with the Massachusetts School Building
Authority to improve connectivity across
public school districts in the commonwealth.” In addition, DESE Commissioner Mitchell Chester stated that “in
order to provide a world-class education,
our students and educators need access to
21st century technology [and] I’m thrilled
that our agencies have partnered to upgrade school technology infrastructure
for the benefit of our students.” Karthik
Viswanathan, the head of MassIT’s Office
of Municipal & School Technology, indicated that “MassIT is … happy to help
schools leverage the strength of the commonwealth at the local level by providing
IT expertise and economies of scale.” The
result of this collaboration will enable
our teachers and our students to reap the
myriad benefits of a digitally driven 21st
century education.
■

Dennis M. Ryan serves as general counsel of the Massachusetts
School Building Authority; Christine Nolan is deputy general counsel.
The authors would like to extend a special thank you to Matthew
Deninger, the planning and implementation coordinator in the
Office of Planning and Research of the Massachusetts Department
of Elementary and Secondary Education, and Kenneth Klau, from
the Office of Digital Learning of the Massachusetts Department of
Elementary and Secondary Education, for their indispensable assistance.
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A closer look at Massachusetts’ equal pay legislation
BY KIMBERLY A. KLIMCZUK

In August 2016, the Massachusetts
legislature passed the Pay Equity Act,
amending its prior equal pay law. But
will the new law actually achieve its
stated purpose of establishing pay equity? Or is this just a symbolic gesture
designed to score political points? Does
the new law create more ambiguities
than it resolves? In this article we’ll
look at the new Pay Equity Act, how we
got here, and where we are likely to end
up.
It’s long been illegal for Massachusetts employers to pay women less than
men (or men less than women, for that
matter) for comparable work. In fact,
Massachusetts was the first state ever to
implement an equal pay law, with the
passage of the Massachusetts Equal Pay
Act in 1945. Congress took a bit longer,
passing its Federal Equal Pay Act in
1963, and of course the following year
saw the passage of Title VII of the Civil
Rights Act of 1964, which prohibits
employment discrimination — including discrimination with regard to pay
— on the basis of gender. So why is it
that, over 70 years after the state outlawed pay discrimination, women, as a
whole, still do not earn as much as their
male counterparts?
There are many different theories
about the answer to that question, but
one contributing factor is that, until recently, the term “comparable work” was
defined fairly narrowly under state law.
The preeminent Massachusetts case
interpreting the Massachusetts Equal
Pay Act is Jancey v. School Committee of Everett (Massachusetts Supreme
Judicial Court, 1995). In 1989, female
cafeteria workers sued Everett Public
Schools under the Equal Pay Act, alleging that they work they performed
for the school was comparable to the
work performed by the school’s custodians, and therefore, the cafeteria workers should receive pay equal to that of
the custodians. At the time the lawsuit
was filed, the hourly rate of the cafeteria workers ranged from $6.44 to $6.85
per hour, while that of the custodians
ranged from $10.76 to $12.73 per hour.
Notably, at the time the lawsuit was
filed, Everett Public Schools had never
employed a male cafeteria worker and
had never employed a female custodian.
The trial judge found in favor of
the cafeteria workers, finding that the
work performed by the cafeteria workers was, in fact, comparable to the work
performed by the custodians. Specifically, the positions required no prior
experience, training or education; they

QUESTION 4

Continued from page 22
prehensive planning studies.” Sturges v.
Town of Chilmark, 380 Mass. 246, 252-53
(1980); W.R. Grace & Co.-Conn. v. Cambridge City Council, 56 Mass. App. Ct.
559 (2002). Such planning studies may be
necessary because the act: creates a new
“vice” industry in Massachusetts; involves

both involved exposure to extreme temperatures; both positions required work
with various chemicals/cleaning agents;
and the positions required a similar level of physical and mental exertion. The
Supreme Judicial Court overturned the
trial court’s decision, however, and established a new two-part test for demonstrating “comparable work” that severely limited the applicability of the
state’s Equal Pay Act. This new test required employees to prove that the positions “entail comparable skill, effort,
responsibility, and working conditions”
and that the jobs do not “differ in content.” Thus, under this test, employees
could prevail only if they proved they
were paid less than a person of the opposite sex who held the exact same job
as they did.
Fast forward to 2016, where the
persistent gender pay gap was front
and center in the media, in part due to
the presidential election. Several states
passed pay equity legislation last year,
including Massachusetts. Recognizing
the limitations imposed by the SJC on
Massachusetts’ existing pay equity legislation, the Massachusetts legislature
broadened the scope of the Equal Pay
Act, amending the statute to provide
a more expansive definition of “comparable work.” Under the new law,
“comparable work” is defined as “work
that is substantially similar in that it
requires substantially similar skill, effort and responsibility and is performed
under similar working conditions; provided, however, that a job title or job
description alone shall not determine
comparability.” There is little doubt
that had this standard been in place
when Jancey was decided, the result
would have been very different. Still,
while the law removes the ambiguity surrounding whether it applies only
to men and women in the exact same
job, it creates new ambiguities, such as
what constitutes “substantially similar”
skill, effort and responsibility. Compare a management-level engineer with
a management-level accountant. To the
extent both are tasked primarily with
management responsibilities, versus
more hands-on engineering or accounting work, one could make the argument
that the two management positions require substantially similar skill, effort
and responsibility and are performed
under similar working conditions. If
employers have to start comparing
salaries across different departments,
compliance with the law may turn into
a logistical nightmare.
The law does acknowledge that
there may be valid reasons that a man

unknown risks to the public health, safety
and welfare; presents new challenges in
policing and enforcement; and requires
time for municipalities to analyze and respond to future regulations and potential
legislative amendments. Otherwise, municipalities will need to review and update
their ordinances and bylaws in advance of
the industry setting up its proverbial shop,
barring a local opt-out from the act.  ■

and a woman may be paid differently
for doing the same job, but they are limited to the following: 1) seniority (but
the law explicitly prohibits taking into
account FMLA leave, parental leave,
or leave due to a pregnancy-related
condition when calculating seniority);
2) merit systems (the application of
which raise their own nondiscrimination issues); 3) systems of measuring
earnings by “quantity or quality of production, sales or revenue” (i.e., piece
work or commissions-based compensation); 4) geographic location of the job;
5) education, training or experience,
but only to the extent those factors are
“reasonably related” to the job; and 6)
travel that is a “regular and necessary
part of the job.
Another significant provision in the
new law prohibits employers from requiring applicants to reveal their wage
or salary history or to seek wage or
salary history from an applicant’s current or former employers. The rationale
is that if women are underpaid due, at
least in part, to institutional discrimination, basing starting pay on what
women were earning in their last job
will only serve to perpetuate the discrimination. For example, if a woman
and a man apply for the same position,
and the female applicant had been paid
$40,000 per year for that job while the
male applicant had been paid $50,000
per year for that same job, the employer
is likely to offer the female applicant a
lower starting salary than the male applicant. One way to minimize the impact of prior discrimination on future
employment is for employers to base
starting pay on what the job is worth to
them, not on what they can convince an
employee to accept.
When I discuss this provision with
HR professionals, I am frequently
asked, “But we can still ask what an
employee’s salary expectations are,
right?” At this point, asking an applicant about salary expectations does not
violate the letter of the law, but it may
violate the spirit of the law. After all, a
person who has been paid less is likely
going to have lower salary expectations
than a similarly-qualified person who

has been paid more for doing the same
work. But before the law goes into effect on July 1, 2018, we will likely receive some further guidance from the
Attorney General’s office on this point.
The AG’s office has the authority to
issue regulations interpreting the law,
and such regulations may very well define “seek the wage or salary history” to
include asking questions about an applicant’s salary expectations.
The law also prohibits employers
from requiring that employees refrain
from discussing or disclosing information about their own wages or other
employees’ wages. The National Labor
Relations Act has long protected employees’ right to discuss their own wages with coworkers, but there previously
had been no protection for sharing the
wages of others. In addition, the NLRA
only applies to non-management employees; Massachusetts’ Pay Equity
law applies to all employees. The idea
is that employees who are free to discuss their wages will be more likely to
know whether their equal pay rights are
being violated and thus better able to
assert their rights under the law.
Employees under the new law will
have three years to file any lawsuit alleging violation of the Pay Equity law
(versus the prior law’s one-year statute of limitations), and, unlike in other
complaints of discrimination, employees are not required to file an administrative charge with the Massachusetts
Commission Against Discrimination
before pursuing their claims in civil
court. In addition, the law establishes
an affirmative defense for employers
who complete a good-faith self-evaluation of their pay practices and demonstrate “reasonable progress” toward
eliminating any wage differentials.
With an effective date of July 1,
2018, it will be a while before we can
measure the effect of this new law. Will
the law achieve its purpose? Only time
will tell. In the meantime, employers
should begin work now to identify any
areas of concern with respect to pay
disparities so that it can work to be in
compliance with the law when it goes
into effect next year. 
■

Kimberly A. Klimczuk is a partner at the law firm of Skoler, Abbott
& Presser in Springfield, Massachusetts. She exclusively represents
employers in virtually all aspects of labor and employment law.

Brandon H. Moss is a partner at Murphy, Hesse, Toomey & Lehane
LLP in Quincy, where he maintains a practice in public law, litigation,
and employment law.
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Bulwer andVerdrager: The SJC speaks out on
pretext in employment discrimination cases

BY ELLEN J. MESSING

How does the legal system determine
whether an employer’s adverse decision, allegedly resulting from neutral factors, might
actually represent discrimination illegal
under G.L.c. 151B? Will a jury decide the
question or will it be resolved via summary
judgment? And at summary judgment, is it
the employer or the employee who has the
burden of showing that the employer’s assertedly neutral justifications for its adverse
action are/are not truly the real reasons? In
a three-month stretch of 2016, the Supreme
Judicial Court grappled with these fundamental questions in a pair of decisions that
offer practitioners a primer on procedure and
substance in the proof of pretext in Massachusetts employment discrimination cases.
In so doing, the SJC reminds us of the many
insidious forms that discrimination can take
in the workplace.
For decades, plaintiffs whose cases have
lacked direct, explicit evidence of discrimination have survived summary judgment under the familiar McDonnell Douglas Corp.
v. Green burden-shifting paradigm: If an
employee is a member of a protected class,
performs her job at an acceptable level, and
experiences an adverse job action, and the
employer articulates a legitimate, non-discriminatory reason for the adverse action,
the employee can defeat summary judgment
by producing evidence that the employer’s
claimed reason(s) are “pretexts.” Questions
that have dogged the lower courts under
this formula include: What sort of evidence
suffices to show pretext? At summary judgment, which party has the burden of making
the requisite showing under Mass.R.Civ.P.
56? Does the non-moving party, normally
the plaintiff, have the burden of showing a
disputed issue of material fact on the question of pretext, or does defendant have the
burden of showing its absence?
In a wide-ranging and in-depth opinion,
the SJC in Bulwer v. Mount Auburn Hospital
addressed these questions in the context of
a race/national origin discrimination claim
brought by a black man of African descent
from Belize. The plaintiff held a non-U.S.
medical degree and had 13 years’ experience
practicing medicine internationally, but to
obtain a U.S. medical license, he needed to
complete an American residency program.
Accordingly, he enrolled at Mount Auburn
Hospital, initially for a one-year term, and
went through a series of rotations among different departments whose physicians gave
him written evaluations. After nine months,
he was terminated from the program and
sued.
Analyzing Bulwer’s claims, the SJC first
made clear that summary judgment is a “disfavored remedy” in discrimination cases,
given the challenges of establishing the defendant’s motives and the need for a jury to
weigh the conflicting explanations advanced
by the parties for the employer’s adverse
decision. The court also made clear that
evidence that an employer’s asserted reason
for its decision is false is adequate, without
more, to establish pretext and thus defeat
summary judgment. Furthermore, because
it is the employer-defendant that holds the
burden of persuasion at summary judgment
as the Rule 56 moving party, it is the defendant that must demonstrate the absence of a
genuine issue of material fact on the issue

of pretext — even though plaintiff has the
ultimate burden of proving discrimination at
trial. Thus, if defendant cannot demonstrate
the absence of a disputed issue of material
fact as to whether the stated reasons for an
employee’s termination are false, the case
will proceed to trial.
With those principles established, the
court analyzed five categories of evidence
advanced by Bulwer and determined they
evidenced pretext. First, the hospital had
weighed Bulwer’s rotation evaluations inconsistently. Some of the evaluations were
positive, some were mixed, and some negative, but the hospital more heavily weighted
the negative ones, even though they evaluated the same characteristics for which other
evaluations had rated him highly. Second,
similarly-situated, non-black interns who
had received similar criticisms had been permitted to repeat rotations or given a chance to
improve and were not summarily dismissed.
Third, complaints about poorly-performing
Caucasian doctors had been ignored for extended periods, or permanently, in contrast
to Bulwer’s treatment (termination immediately after consideration of his reviews).
Fourth, the hospital failed to follow its
own procedures for terminating members of
its residency program. Finally, a number of
statements in Bulwer’s evaluations appeared
to reflect stereotypical views that foreigners
and black men should “know their place.”
These included such comments as Bulwer
was “too confident for his own good,” and
“intern is not supposed to be smart.” Because
a jury could find that these factors rendered
the evaluations either not believable, not the
real reasons for the hospital’s decision, or a
product of illegal animus, the court held that
summary judgment was precluded.
The SJC’s decision in Verdrager v. Mintz,
Levin, Cohn, Ferris, Glovsky & Popeo, P.C.
relied heavily on its analysis in Bulwer, decided three months earlier, and extended it to
claims of retaliation under G.L.c. 151B. In
Verdrager, a law firm associate challenged
a large law firm’s decisions first to demote
her and then to terminate her, alleging both
gender discrimination and retaliation for
complaints of gender discrimination. As
in Bulwer, the court looked closely at the
defendant’s proffered legitimate, non-discriminatory reasons for its decisions (mixed
performance evaluations; low utilization on
a high billing rate by partners, including
partners who would not work with her). As
in Bulwer, plaintiff pointed to evidence that
different evaluation standards were applied
to employees inside and outside the protected class: Plaintiff was criticized for lack of
availability for work, while male employees
were permitted to take time off from work
during the work day and leave earlier in the
day than plaintiff. Also as in Bulwer, the
court pointed to evidence that the criticisms
advanced of the plaintiff reflected stereotyped thinking, pointing to comments made
immediately after plaintiff announced her
pregnancy that questioned her commitment
to keep working and suggested she limit her
work schedule.
The Verdrager court also pointed to
types of pretext evidence not present in Bulwer. In one category, the court observed that
after plaintiff complained about alleged sexual harassment from one of her supervisors,
records of plaintiff’s perceived performance
deficiencies had multiplied and the supervi-

sor had actively undermined her. In another
category, the court looked more broadly at
the overall atmosphere for women at the
firm, including not only complaints about
other instances of gender discrimination by
plaintiff’s supervisor, but also data gathered
by a firm consultant on the treatment, job
satisfaction, and promotion rates of male
and female lawyers at the firm and especially in plaintiff’s section.
The court also ruled that plaintiff had adduced sufficient evidence to go to the jury on
the issue of whether her demotion was retaliatory. That was so even though she had been
demoted two and a half years after she had
engaged in the protected activity of making
complaints against her supervisor. According to the court, the extensive history of disparate treatment she experienced that began
right after she made her complaint could be
viewed as a pattern of retaliation culminating in the later demotion.

Bulwer and Verdrager were certainly
not written on a blank slate. In many previous cases, the SJC has outlined elements
of proof of G.L.c. 151B claims. Past cases
have discussed proof of pretext, including how evidence of stereotyped thinking
helps prove pretext (e.g., Lipchitz v. Raytheon; Mass. Electric Co. v. MCAD), and
how an employer’s overall treatment of
the protected class, or treatment of comparators outside the protected class, can
also show pretext (e.g., Matthews v. Ocean
Spray Cranberries, Inc. ). However, before
2016, the court had not previously laid out
in painstaking detail the contours of an omnibus pretext analysis. It has now done so in
Bulwer and Verdrager. These cases provide
a road map for practitioners that illuminates
many of the common forms pretext (and
workplace bias) can take and allows us to
sharpen our thinking — and plan our summary judgment practice — accordingly. ■

Ellen J. Messing is a partner in the Boston firm of Messing,
Rudavsky & Weliky, P.C., which concentrates its practice in plaintiffside employment and labor law. Ellen authored a brief on behalf of
the Massachusetts Employment Lawyers Association in support of
plaintiff-appellant Kamee Verdrager in the Verdrager v. Mintz, Levin,
Cohn, Ferris, Glovsky & Popeo, P.C. SJC case discussed in this article.
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Rules and responsibilities: A review of employment
practices for domestic workers
BY STESHA EMMANUEL

The often recited proverb that it “takes
a village to raise a family” is no less applicable in today’s modern society than it has
been for centuries. Today, “villagers” are
often domestic workers who provide inhome services to private employers. Until
recently, those domestic workers who have
been underpaid, overworked and exposed
to discrimination and harassment have had
little recourse. In order to understand the
vulnerability of domestic workers, one
need only look back as recent as 2012 when
a Massachusetts couple paid an immigrant
nanny $3,000 for 13 years of service. The
enactment of the Domestic Workers’ Bill
of Rights in Massachusetts, the fourth state
in the nation to directly address the issue,
seeks to protect those “villagers.” The law
went into effect on April 1, 2015.
The Massachusetts Domestic Workers’
Bill of Rights is comprehensive, differs
from other rights available to employees in
Massachusetts, and expands the duties and
obligations of employers. Consequently,
there are a number steps, if neglected, that
could expose current and future employers
to litigation.

I. Defining Domestic
Workers
Domestic workers are individuals, including independent contractors, who receive compensation from an employer to
provide any service of a domestic nature
within a household. These services include
babysitting (over 16 hours weekly), childcare, housekeeping and in-home caregiving. While the statute protects domestic
workers regardless of immigration status,
the statute does not apply to domestic
workers employed through a state-regulated staffing agency.

II. Mandatory Statutory
Obligations
At the outset of employment, the employer must provide domestic workers
with a Notice of Rights that outlines all
applicable state and federal rights. You can
find one entitled “Legal Rights of Domestic Workers” on the Massachusetts Office
of the Attorney General’s website. It is a
“must read” for domestic workers and their
employers. It provides a comprehensive yet

BAR SEEN

easily understandable summary of the legal
issues attendant to domestic employment,
such as payroll and timekeeping record
requirements, job evaluations, minimum
wage and overtime compensation, rest periods, pay deductions, public benefits (social security, income taxes, unemployment
benefits), sick time, vacation and other
leave, phone and internet access, privacy
and freedom to come and go, injuries at
work, protection for immigrant workers,
special protections for live-in workers, and
the impermissibility of discrimination and
retaliation.
In concert with the Notice of Rights,
the employer must also provide a domestic worker who works 16 or more hours a
week with a written agreement that outlines information about compensation,
work schedule and job duties, leave and
termination, and other topics listed in the
Notice of Rights. Both documents must be
produced in a language that the domestic
worker understands and signed by both
parties. Failure to execute a written agreement will expose the employer to future litigation about the terms of the employment,
with the scale tipping towards the domestic
worker.
For the purposes of this article, the following provisions will be highlighted: (1)
minimum wage and overtime compensation; (2) rest periods; (3) workers’ compensation insurance; and (4) discrimination.

1. Minimum Wage and Overtime
Compensation
The Domestic Workers’ Statute clarifies that domestic workers must be paid at
least the Massachusetts minimum wage.
As of January 1, 2017, the state minimum
wage rose to $11.00 per hour. Domestic
workers must also be paid one and onehalf times their regular hourly rate for all
hours worked in excess of 40 hours of each
work week. Employers should recall that
Massachusetts Wage and Hour and Overtime Statutes allow employees who are not
appropriately compensated to back pay,
treble damages, attorneys’ fees and litigation costs.

day. If a domestic worker is on duty for less
than 24 hours, all meal, rest, and sleeping
periods must be paid unless the domestic
worker has no work duties and is allowed
to leave during those times. If a domestic
worker is required to be on duty for a period of 24 consecutive hours or more, all
meal periods, rest periods and sleep periods constitute working time, unless the
domestic worker and employer have previously entered into a written agreement to
exclude up to 8 hours.
Whether rest periods are paid or unpaid
should be negotiated at the time of hire, but
generally breaks of less than 20 minutes
must be paid. During rest periods, the domestic worker must be free of all work duties and be allowed to leave the workplace.
A domestic worker may choose to work
during a rest period, but if that happens, the
domestic worker must be paid.
A domestic worker employed for 40 or
more hours per week must be given at least
one full day (24 hours) off each week and 2
full days (48 hours) off each month. Such a
domestic worker may agree to work during
a previously designated rest period provided that the domestic worker and employer
sign an agreement which specifies the rest
period the domestic worker agrees to work,
is written in language easily understood by
the domestic worker, and is executed prior
to performance of services during the previously designated rest period.

3. Workers’ Compensation

becomes, in effect, strictly liable for the
worker’s injuries. The cost of “nanny insurance” is a small price to pay to avoid a
potentially much bigger loss and penalties.
If a domestic worker is hurt on the job
but only sustains medical injuries for less
than five days, employers should report
the incident directly to their workers’ insurance company to cover medical costs.
If a domestic worker is totally or partially
disabled due to a work-related injury and
unavailable to work for more than five
days, like for all other employees, the employer must complete a Form 101 with the
Department of Industrial Accidents and the
domestic worker may be eligible for lost
wages and medical costs.

4. Discrimination
Given the poor treatment of domestic
workers in the past, the Legislature carved
out special provisions to allow domestic
workers to level the balance of power. Domestic workers may bring a claim under
G.L.c. 151B, § 4 for discrimination based
on sex, sexual orientation, gender identity,
race, color, age, religion, national origin or
disability that results in an hostile or offensive working environment or unreasonably
interferes with the domestic workers’ performance. Domestic workers may utilize
Chapter 151B even if the employer has
fewer than six employees, the threshold
typically required for MCAD jurisdiction.

Insurance

III. Looking Ahead

All employers in Massachusetts are
required to carry workers’ compensation
insurance and this includes employers of
domestic workers who work over 16 hours
weekly. The absence of workers’ compensation insurance could result in civil fines
or criminal penalties. For example, by statute, if a domestic worker is hurt on the job
and the employer does not carry workers’
compensation insurancet, the employer

Employers and domestic workers alike
are encouraged to carefully review the Notice of Rights of Domestic Workers and
seek guidance from the Massachusetts Office of the Attorney General and private attorneys with any questions they may have.
The legal rights of domestic workers have
been expanded and many workers and employers are not yet aware of the new legal
landscape. 
■

2. Rest Periods
A domestic worker who works 6
or more hours in a day has the right to a
30-minute meal or rest break every work-

Snapshots from around the MBA

Stesha Emmanuel is an attorney at Todd & Weld LLP and
concentrates her practice on employment litigation, representing
employers and employees, as well as business and civil litigation.
Ms. Emmanuel currently serves on the board of directors for the
Massachusetts Black Lawyers Association and the Women’s Bar
Association of Massachusetts.

Leadership Academy provides tips on public
speaking

The Massachusetts Bar Association hosted a Leadership Academy
Training Session on Public Speaking and Media Communications
on Feb. 15, at the John Adams Courthouse. Panelists included Carl
Stevens of WBZ News Radio; Geri Denterlein of Denterlein; MBA
Past President Marsha V. Kazarosian, Esq. of Kazarosian Costello
LLP; and Hon. David E. Frank. Leadership Academy Fellows had
an opportunity to learn tips about how to respond to questions from
the media, how to be in contact with the reporters, how to present on
TV and tricks for overcoming stage fright when speaking in public.
Pictured (from left): Marsha V. Kazarosian, Hon. David E. Frank,
MBA Secretary Denise I. Murphy, Geri Denterlein, MBA President
Jeffrey N. Catalano, MBA Vice President John J. Morrissey, MBA
Treasurer Christopher A. Kenney, MBA Chief Legal Counsel Martin
W. Healy and Carl Stevens.. 
■
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MassBar Bulletin
Announcements

Mary L. Nguyen has joined Todd & Weld LLP
as a litigation associate and will concentrate her practice
on commercial litigation and criminal defense matters.
Prior to joining the firm, Nguyen prosecuted 23 jury trials as a Suffolk County assistant district attorney. She is a
2014 graduate of Northeastern University School of Law.

NORFOLK
MBA member Susanna DeSantis Payzant has been promoted to partner at Lane, Lane & Kelly, LLP in Braintree. Payzant specializes in the area of real estate law,
including real estate closings, purchase and sale agreements, and representation of buyers, sellers and lenders
at closings and short sales. She joined the firm in 2010.
Susanna DeSantis
Payzant

Mary L. Nguyen

WORCESTER
Christine Anthony announces the relocation of her law office to 290
West Main Street, Suite 7, Northborough. She continues to focus her practice
in all areas of domestic relations, including litigation, mediation, conciliation and appeals.

SUFFOLK
Eric Sigman has joined Laredo & Smith LLP
as a partner to counsel clients in the areas of business
law, transactional corporate work and franchise law. Sigman focuses his practice in business law, with a particular
concentration on franchise law, guiding clients through
corporate formation, capitalization, succession planning,
commercial leasing, and mergers and acquisitions.

MassBar Bulletin publishes updates from Massachusetts Bar
Association members. Information is listed alphabetically by county.
Email your announcements to bulletin@massbar.org.

Eric Sigman

“

Denotes: MBA Honor Roll Firm

NOTABLE & QUOTABLE

“I think if there’s a good attorney present, there’s
no way a client is going to be shortchanged.”
— MBA President Jeffrey N. Catalano
Catalano was quoted in the Washington Post (March 12) on his thoughts
on having effective counsel in medical malpractice cases in an article about

”

whether doctors and hospitals should apologize for medical mistakes.

“SJC hires N.C. lawyer to run daily operations of state court system,” Boston Globe (March 24) — MBA Chief Legal
Counsel and Chief Operating Officer Martin

W. Healy weighed in on the Supreme Judicial Court’s selection of

Jonathan S. Williams from North Carolina as the new court administrator for the Trial Court.
“McGovern: Strong offense not best defense for Aaron Hernandez,’“ Boston Herald (March 2) — Peter

Elikann, former chair

of the MBA’s Criminal Justice Section, offered his thoughts on criminal defense strategies when speaking to a jury.
WBZ NewsRadio 1030 (March 1) — MBA Past President Marsha

V. Kazarosian provided insight into the defense

strategies in the Aaron Hernandez double-murder trial.
“I-Team: Calls for ethics investigation into secret MBTA take-home perk,” WBZ TV, Channel 4 (Feb. 17) — MBA member

Stephen J. Weymouth was interviewed for an investigative piece on a hidden take-home car perk.
“Due process questions in disciplinary cases linger,” Massachusetts Lawyers Weekly (Feb. 13) — MBA members Martin

R.

Rosenthal, Howard M. Cooper and George A. Berman provided their thoughts in a piece about due process for lawyers
accused of ethical breaches. A 2005 report issued by the MBA’s Task Force on Lawyer Discipline is also referenced in the story.

“

“Report of Justice Center enters debate on Beacon Hill,”
Massachusetts Lawyers Weekly (March 6) — MBA Chief
Legal Counsel and Chief Operating Officer Martin

W. Healy

provided analysis of a recent report issued by the Council of State
Governments Justice Center in his “Healy on the Hill” column.

Quoted in the media? Let us know. Email JScally@MassBar.org.

”
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