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The MBA delves deeper into
criminal justice reform

BY JESSICA VIGLIOTTA

Criminal justice reform has been
a topic of debate for a long time. But
there are indications that comprehensive change may come sooner rather
than later in Massachusetts.
The commonwealth’s top elected
officials — Governor Charlie Baker,
Speaker of the House Robert DeLeo
and Senate President Stanley Rosenberg — have signaled their support for
criminal justice reform, And the Joint
Committee on the Judiciary convened
hearings in June that specifically addressed several aspects of criminal justice reform.
A few weeks before the June hearings, the Massachusetts Bar Associa-

tion continued to delve deeply into all
aspects of criminal justice reform at its
House of Delegates meeting on May
18, when HOD members passed five
resolutions that established standards
and suggestions for various areas of
it. The adopted resolutions were published in a report by the Criminal Justice Reform Working Group, a collaboration between the Civil Rights and
Social Justice Section Council and the
Criminal Justice Section Council. (The
report is available online at www.massbar.org/MBA2017CJresolutions.)
The MBA resolutions seek to “address problems within the criminal
justice system that result in denial of
equal justice under the law,” as quoted
from the report’s mission statement.
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The MBA resolutions cover five major reform areas: fees, fines and bail;
conviction integrity programs; forensic
lab reforms; enhanced law enforcement
data collection; and police use of bodyworn cameras.
The working group was assembled
last year as a result of MBA President
Jeffrey Catalano “stacking both section councils with superstars,” whom
executed the creation of this working
group. The group was led by co-chairs
Pauline Quirion and Beverly Chorbajian, under the direction of Civil Rights
& Social Justice Section Chair Richard Cole and Criminal Justice Section
Chair Georgia Critsley. Members of the
group came from diverse backgrounds,
including prosecutors, defense attor-

neys, civil rights attorneys, a Juvenile
Court judge, and others. Cole said part
of the group’s success can be attributed
to “having a great balance of professional prospective” across members.
The members of the working group
split up into sub-groups that focused
on each of the specific resolutions, and
research was conducted by the subgroup members. They considered prior
resolutions from the American Bar Association and other state bars, Brennan
Center for Justice reports, a Council of
State Government Justice Center report, and programs already implemented in other states, which were used as
models. The sub-groups also conducted
interviews with college and university
12
professors, and professionals.
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Choose Carefully
Acting boldly, of course, does not mean being impetuous. The idea, plan,
or project must comport with the mission and capacity of the team, firm, or
organization. Whether it’s your idea or someone else’s, good leaders test
proposals, assess their quality and investment, elicit challenges and, if warranted, steer them toward a productive course. Ultimately, this process helps
discover and create energy for exciting potentials.
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Opportunities to improve the success of an organization or firm are abundant if one is listening and paying close attention. They may also be fleeting
(especially if one has a one-year term of office). I have seen so many great
things accomplished by leaders who first saw an opportunity and took bold
and timely action.

EDITOR/DIRECTOR OF MEDIA AND COMMUNICATIONS: Jason M. Scally, Esq.
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The occasion to lead any organization, regardless of
its composition, affords one the unique opportunity to
learn about effective leadership. This happens both by
reading about leadership and through trial and error. It
also happens through close observation of other successful leaders. During this past year, I have had interactions
with so many impressive judges, legislators, bar presiJeffrey N. Catalano dents, community and non-profit leaders, and section
chairs. These are leaders who are not simply caretakers
of the authority with which they are entrusted, they are politically talented.
By “politically talented,” I mean possessing not just the qualities of being
able to work a room and give a good speech. I am referring to those extraspecial attributes that get things done through conversations, collaboration,
and consensus, all of which happen before the issue, event, or project is cast
in the spotlight.
While many of these concepts are familiar, it helps to be reminded of
them regardless of whether one is leading an association or managing others
in a law firm.
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Lessons in leadership
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13 SCHOOL OF THOUGHT

Build consensus and collaborations

•

Consensus and collaboration are the gravitational forces that turn potential into kinetic energy. This process also creates intriguing opportunities for
symbiotic solutions and ideas to emerge. It requires a willingness to expose
the idea, project, or program to acceptance or rejection. Obtaining consensus and collaboration eventually ensures that there is necessary broad-based
buy-in to create momentum.

NEWS

14 MBA MEMBERS HONORED AT VOLUNTEER RECOGNITION DINNER

Invite feedback
Whether an event, a program, or a trial is successful, conducting a debrief
afterward helps to determine what should be repeated, improved upon, or
eliminated. This also applies to your own manner of leadership — invite others to give feedback on what works and does not work. I have learned that
people have ideas they would love to share with a manager or leader who is
willing to actively listen.

Convey appreciation
I have seen so many good leaders and managers generously acknowledge
and applaud those responsible for a successful endeavor. Not only is this
respectful, but it creates dedication and loyalty. It also improves the chances
of future success and growth if those who worked hard are given appropriate
and frequent appreciation.

Control the clock
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In conclusion, the experience of leading this terrific association has been
one of the most informative and rewarding journeys of my career. I am deeply grateful for this honor.
■

SECTION REVIEW

7

I subscribe to the old maxim of “always leave them wantin’ more.” People are busy, and their time has to be respected. I have observed that controlling meetings and limiting speakers can be done respectfully if people are
informed beforehand on how much time they have; no one seems offended
when the ultimate goal is efficiency. Plus, if participants know they will not
be kept overtime, they are more likely to show up next time. Of course, a
good agenda with important and interesting issues and speakers is also essential.

In my experience, puns, pranks and practical jokes have an important
role. Managing and leading can be stressful, exhausting, and sometimes
frustrating. As Milton Berle once said, “[l]aughter is an instant vacation.” I
have been fortunate to be surrounded by humorous people who enjoy a good
laugh in addition to being hard-working, intelligent, and dedicated to our
profession.
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Snapshots from around the MBA

YLD team runs ‘Lawyers Have
Heart 5K’

Members of the MBA’s Young Lawyers
Division participated as a team in the annual
Lawyers Have Heart 5K on May 31, at the
Blue Hills Bank pavilion in Boston. All funds
raised by the team will be donated to the
American Heart Association to raise awareness
of heart disease and stroke, both of which
profoundly affect the legal profession.
■
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Summer Social I

FOR MORE INFORMATION, VISIT MASSBAR.ORG/EVENTS/CALENDAR

August

Friday, October 20

Practicing with Professionalism
8:30 a.m.-4:30 p.m.
Western New England University School of
Law, 1215 Wilbraham Road, Springfield

Thursday, August 17
Summer Social IV
5:30-7 p.m.
MBA, 20 West St., Boston

Tuesday, October 24

44th Annual Robert Fuchs Labor Law
Conference
1-5 p.m.
Suffolk University Law School, 120
Tremont St., Boston

Friday, August 25

End of Summer Boat Cruise
6-8 p.m.
200 Seaport Blvd. #75, Boston

September

Thursday, October 26

Wednesday, September 6

MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, September 28

Practicing with Professionalism
8:30 a.m.-4:30 p.m.
University of Massachusetts Lowell Inn &
Conference Center, 50 Warren St., Lowell

Annual State of the Judiciary Address
4-6 p.m.
John Adams Courthouse
One Pemberton Sq., Boston

November
Wednesday, November 1

MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, November
2-Saturday, November 4

October
Wednesday, October 4

MBA Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 338-0610

Friday, October 13-Saturday,
October 14

27th Annual Family Law Conference
Sea Crest Beach Hotel, 350 Quaker Road,
North Falmouth

New England Bar Association Annual
Meeting
Salem Waterfront Hotel and Suites, 225
Derby St., Salem

Friday, November 3

Fifth Annual Probate Law Conference
8 a.m.-4 p.m.
Four Points Sheraton, 1125 Boston
Providence Turnpike, Norwood
MBA members beat the heat at the June 22 “Welcome to Summer” ice cream social in Boston

Proud Member
Benefit Provider

THE EXPERTS IN LEGAL PAYMENTS
The proven payment solution for lawyers.
Managing payments and growing revenue for over 40,000 law
firms in the United States, LawPay is the only payment solution offered
as a member benefit through the ABA. Developed specifically for
law firms, LawPay guarantees complete separation of earned and
unearned fees, giving you the confidence and peace of mind that
your credit card transactions are handled the right way.

Trust Account
Compliant

TRUST

LawPay.com/MassBar | 866.282.3759
LawPay is a registered ISO of Merrick Bank, South Jordan UT

OPERATING
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MBA co-sponsors MassINC criminal justice reform summit
The Massachusetts Bar Association served as a co-sponsor for the Fourth
Annual Massachusetts Criminal Justice Reform Coalition Policy Summit,
“Moving comprehensive criminal justice reform to the top of the legislative
agenda,” on May 15, at the Omni Parker House in Boston.
The event coincided with the release of MassINC's latest criminal justice
report “Getting Tough on Spending: An Examination of Correctional Expenditure in Massachusetts.”
The report's executive summary highlights five key findings:
• Despite a significant decline in the total number of individuals held in correctional facilities in recent years, spending on prisons and jails continues to
rise.
• Between FY 2011 and FY 2016, correctional spending grew faster than many
other components of the Massachusetts state budget.
• Growth in correctional spending has largely been driven by rising employee
wages and new hiring.
• With inmate populations declining and correctional facilities seeing potential
cost savings, spending categories associated with recidivism and reduction
did not increase significantly, and these services continue to represent a small
fraction of total correctional expenditure.
• There are large and growing disparities in correctional spending across agencies.
Keynote addresses were given by Supreme Judicial Court Chief Justice
Ralph D. Gants and Representative Katherine Clark (D-Massachusetts 5th).
Introduced by MBA President Jeffrey N. Catalano, Gants spoke about both
the financial and societal costs of incarceration.
“When persons commit crimes, we need to think carefully about whether
those crimes are serious enough to require prosecution. And when they are,
we need to think carefully about whether they require incarceration. And when
they do, we need to think carefully about how much incarceration is required to
deter, punish and protect the safety of the public, and impose no more than that
amount of incarceration,” said Gants.

The Fourth Annual Massachusetts Criminal Justice Reform Coalition Policy Summit was held on
May 15 at the Omni Parker House in Boston.

Rep. Clark, who spoke earlier, also addressed the economic effects of incarceration.
“We need to look at the costs of incarceration and the economic impact that
it has,” remarked Clark. “We simply can't afford to continue to spend 80 billion
dollars annually on incarcerating Americans.”
The event also featured panel discussions on sentencing reform and reinvestment.
Other sponsors of the summit were the Coalition for Public Safety, Public
Welfare Foundation, Alkermes, the Boston Foundation, the Shaw Foundation
and Community Resources for Justice. 
■

Western Mass. residents get free legal advice from
MBA volunteers
Free legal guidance was provided to residents of Berkshire, Franklin,
Hampden and Hampshire counties by local volunteer attorneys from the
Massachusetts Bar Association at the semiannual Western Massachusetts
Dial-A-Lawyer call-in program on May 24, hosted at Western New England University School of Law.
Calls featured legal questions on a diverse range of topics, including
family law, elder law, consumer law, real estate law, employment law and
tax law. The legal advice was provided at no charge as a public service of
the MBA.
“Although my interactions are brief with the callers as compared to
clients, it is amazing how much help we can provide people in just a few
minutes,” said Dial-A-Lawyer volunteer Erin J. Meehan. “Even if we are
unable to resolve the entire issue or answer every question, we at least are
able to steer the callers in the right direction and provide them with some
much needed relief.”
Earlier in the day, Dial-A-Lawyer volunteer David W. Ostrander promoted the program as a guest on the MassAppeal TV show in Springfield
(WWLP 22News).
“If we can’t find somebody right then and there to answer the question, we refer them to a resource that we hope will be able to provide the
information that they need,” noted Ostrander on the show.
Launched in 1994, the MBA’s Western Massachusetts Dial-A-Lawyer
program is in its 23rd year.
The program is co-sponsored by Western New England University
School of Law, The Republican, El Pueblo Latino, the Massachusetts Association of Hispanic Attorneys and the Hispanic National Bar Association.
The MBA thanks the following members for donating their time and
expertise to this important public service effort:
• Beth D. Cohen, Western New England University School of Law,
Springfield
• Mark David Cress, Bulkley, Richardson & Gelinas, LLP, Amherst
• Michele J Feinstein, Shatz, Schwartz and Fentin PC, Springfield
• David M. Hirschhorn, David Meir Hirschhorn, Attorney at Law, Springfield
• Kimberly Klimczuk, Skoler, Abbott & Presser, P.C., Springfield
• Carol C. Klyman, Shatz, Schwartz and Fentin PC, Springfield
• Erin J. Meehan, Doherty, Wallace, Pillsbury & Murphy PC, Springfield
• Thomas D. O’Connor Jr., Thomas D. O’Connor, Jr., Attorney at Law,
Springfield
• David W. Ostrander, Ostrander Law Office, Northampton
• Edward M. Pikula, City of Springfield, Law Department, Springfield
• Sanjiv Reejhsinghani, Law Office of Sanjiv Reejhsinghani, Longmeadow
• Daniel M. Rothschild, Bulkley, Richardson & Gelinas, LLP, Amherst
• Barry M. Ryan, Doherty, Wallace, Pillsbury & Murphy PC, Springfield
• Jeffrey John Trapani, Robinson & Donovan PC, Springfield
• Dennis E. Tully, Atty. Dennis E. Tully, East Longmeadow
• Diana S. Velez Harris, Johnson, Sclafani & Moriarty, West Springfield
• Gregory A. Wolf, Law Office of Gregory A. Wolf, Esq., Pittsfield
■

MBA members answer callers’ questions.

MBA volunteer attorney David W. Ostrander talks about the Western Mass. Dial-A-Lawyer program on
the MassAppeal TV show in Springfield.
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DR Symposium focuses on
conflict resolution strategies
HAVE FREE TIME
THIS SUMMER?
Watch MBA programs anytime, anywhere,
from the comfort of your home or office —
FREE with your MBA membership.
Catch up on MBA educational
programs you missed at
www.MassBar.org/OnDemand.

Family Law
Rising Above: Breaking the Glass
Ceiling in Domestic Relations
Practice

General Practice
Implicit Bias in the Workplace:
A Guide for the Employment Law
Attorney

Law Practice
Management
How to Become a Mediator:
Incorporating Mediation into Your
Law Practice

Probate Law
Equity Actions

Real Estate
The New Marijuana Law:
Impacts on the Landlord-Tenant
Relationship

www.MassBar.org/OnDemand

Save the Dates: Upcoming MBA Conferences
BY SHERI WILSON

The DR Section’s debut Symposium
was held on May 19 and we're pleased to
report a resounding success! Nearly 100
attendees enjoyed valuable presentations,
had opportunities to learn about trending
business challenges and technology from
engaging and knowledgeable speakers,
new relationships were established, and
enduring connections were revitalized.
The Symposium painted an industry both
mature and infinitely progressive, uniquely positioned in law as to be flexible to the
needs of a wide range of DR consumers.

Exceeding attendee
expectations was a
superb keynote
Attendees thoroughly enjoyed a lively, humorous, and interesting presentation by crisis/hostage negotiator Jeff
Thompson, Ph.D., who educated us with
useful insights informed by his research
and studies. His charismatic delivery encouraged tremendous audience participation, and both the keynote, along with
Jeff’s follow-up session entitled: Effective Skills of Mediators, were valuable
and highly regarded.
In fact, over one-third of the Symposium’s attendees responded to an evaluative survey, and every one of them rated
the DR Symposium as Excellent, Very
Good, or Good! The feedback we received has not only been overwhelmingly
positive, but will also help us bring you
an even better experience next year.

The state of the DR
industry
Review of the multiple facets of the
DR Spectrum confirmed an enduring industry, and uncovered definitive pockets
of progression, evolution, and opportunity. We learned about trends, discussed innovative initiatives, and considered how
technology will affect our businesses in
the future. A solid third of our attendees
indicated that they practice in the areas of
arbitration, collaborative law, and other
critical industry operations (in addition

to mediation). We’ll continue to provide
educational focus on the wide scope of
existing DR solutions. It was quite motivating to hear our colleagues reflecting on
their wins and see them shaping business
direction from these experiences.

A profusion of skillsharing and networkingmade-easier
Twenty-four industry leaders participated in panel discussions, practical
presentations, and DR-focused specialty
sessions. We attracted a tremendous
amount of talent and knowledge in those
rooms, but also learned that we need to
keep talking to our newer colleagues and
to students, and to focus on stimulating
synergy along this spectrum. A notably
bright note was that more than 95 percent
of survey respondents found the networking opportunities provided at the Symposium valuable in terms of their career
development.
If you have not yet become a member
of the growing DR Section, we invite you
to log into your account at www.massbar.
org, click on Member Groups, and then
click on MBA Sections/Division. There
you will see the Dispute Resolution Section; scroll down to the Current Member
list, where you will find a link to join
just above it in the right-hand column.
Our community will continue to develop
compelling opportunities for members
to learn, advance, and develop; we are
committed to providing a comprehensive,
state-wide platform for DR-focused collaboration.

Our thanks
We are grateful to everyone who
helped make the DR Symposium a great
success! Please stay tuned for our “save
the date” announcement for the second
annual Symposium.
■
Sheri Wilson is the director of Marketing and
Operations at Massachusetts Dispute Resolution
Services (MDRS), and is an experienced business
strategist with cross-industry expertise in
small-to-medium firms. Wilson serves on the DR
Section Council.

27TH ANNUAL FAMILY LAW CONFERENCE
Friday, Oct. 13–Saturday, Oct. 14
Sea Crest Beach Hotel
350 Quaker Road, North Falmouth

CONFERENCE PRICING
MBA law students, new admittees and
paralegals ........................................... $180
Sponsoring section members................ $250
MBA members ...................................... $275
Non-members ...................................... $350

Room reservations: Special rate of $219 per night (group code 10H5GW) if booked by Wednesday, Sept. 13. Discount also offered three days before and three days after the conference.

Register at www.MassBar.org/FamilyLaw or (617) 338-0530.
CONFERENCE PRICING
MBA law students, .................................. $25
MBA members, new admittees and
paralegals ............................................. $75
Non-members ........................................ $75

44 ANNUAL
ROBERT FUCHS
LABOR LAW
CONFERENCE
TH

Tuesday, Oct. 24, 1–5 p.m.
Suffolk University Law School
120 Tremont St., Boston

Register at www.MassBar.org/Fuchs
or (617) 338-0530.

FIFTH ANNUAL PROBATE LAW CONFERENCE
Friday, Nov. 3, 8 a.m.–4 p.m.
Four Points Sheraton
1125 Boston Providence
Turnpike, Norwood
Registration: 8 a.m.
Programming sessions: 9 a.m.
No walk-ins accepted.
CONFERENCE PRICING
MBA law students, new admittees and
paralegals ............................................. $99
MBA members ........................................ $99
Non-members ...................................... $250

Certified as an
official Suffolk
University Law
School Professional
Development CLE.

Register at www.MassBar.org/ProbateLaw or (617) 338-0530.
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Unique insurance partnership continues to add value
to MBA membership
BY MIKE VIGNEUX

Terry Welsh vividly remembers the
humble beginnings of the MBA Insurance Agency. The notion of a bar association owning its own insurance agency in 1997 was an outside-the-box idea
— literally. The business arrived at 20
West Street in a truck, where 30 boxes
of client files from broker Alexander &
Alexander were unloaded and brought
inside to a first-floor conference room.
“On my first day we had no office
space. We had no desks. We had no
computers. We had nothing,” recalled
Welsh, who has served as president of
the MBA Insurance Agency for all 20
years of its existence.
During the last two decades, the
MBA Insurance Agency has grown into
one of the most unique business partnerships between a bar association and
an insurance agency in the country. The
MBA owns the agency, which provides
members across the commonwealth
with lawyers’ professional liability
insurance, personal auto and umbrella
insurance, health and dental insurance,
and life and disability insurance.
“At the time, and continuing
throughout its two decades, the agency
has showcased the superb talent and
creativity that our individual leaders
and staff bring to the association,” said
Martin W. Healy, the MBA’s chief legal
counsel and COO.
The MBA Insurance Agency is now
the largest writer of lawyers professional liability insurance in Massachusetts,
providing thousands of MBA members
access to exclusive insurance programs
designed and negotiated by the MBA’s
Insurance Committee. The agency is
the state administrator for CNA, the
largest writer of malpractice insurance
in the country. Fifty percent of the lawyers in a firm are required to be MBA
members in order to participate in the
program.
“Our goal here is to make sure that
we get the best price and the best product for the Mass. Bar members,” said
Welsh. “I’m not out to sell someone the
most insurance I can sell them. I’m out
to get them what they need so they can
run their business.”

The big idea
Prior to 1997, the MBA maintained
a small insurance program for its members through national broker Alexander
& Alexander. The arrangement basically involved the MBA licensing its member list to the broker, who provided the
insurance program with input from the
MBA’s insurance committee. However,
AON, a global professional services
firm, bought Alexander & Alexander
in December 1996, and wanted to gain
more control of the existing agreement
with the MBA.
It was around this time when Owen
Gallagher, a member of the MBA Insurance Committee and founder of the
Boston firm Gallagher & Associates,
came up with the idea for the MBA to
start its own insurance agency. Gallagher, who Welsh refers to as the “guru
of insurance in Massachusetts,” knew
that anyone can own an insurance
agency. A non-profit organization like
the MBA could absolutely own a forprofit subsidiary insurance agency. But
the idea was new and it had never been
done before.

Terry Welsh

Through the strong support of the
insurance committee and Susan Waters, the MBA’s executive director at
the time, the MBA Insurance Agency
was born in 1997, with a new insurance
company: Coregis.
“It was a situation in which there
was a risk and there was an opportunity,” remarked Gallagher.

The right man for the
job
Once the MBA Insurance Agency
was established, someone had to run
it. Welsh was a regional vice president
for USF&G at the time and had previously worked with Gallagher for many
years through his roles at both USF&G
and AETNA. Gallagher knew that
Welsh was highly-skilled in the areas
of property and casualty insurance, and
thought he would be an ideal candidate
for the job.
Although it was a risk making a leap
from a world of business and insurance
to a non-profit world of lawyers, Welsh
took on the new role and his strong
leadership has been a major factor behind the overall success of the MBA
Insurance Agency for the last 20 years.
While Gallagher had the initial idea
to start the insurance agency and recommended Welsh for the job, he is certain of who should receive the bulk of
the credit.
“All the success of the agency I attribute to him. The idea was 5 percent.
The execution was 95 percent,” said
Gallagher. “It was all on his shoulders
at that time. He did, and has done, a
marvelous job.”
In the beginning, it was just Welsh
as the sole employee before Tricia
Walsh, Stan Carey and David Lee came
over from Alexander & Alexander to
join the agency.
Welsh said: “Tricia, Stan and David
all took a significant career risk to join
our start-up agency, but they did it because they wanted to make sure that the
members they had taken care of for so
many years would continue to be provided with quality service and a familiar name. To this day, Tricia remains
committed to making sure that MBA
members get the quality service they

deserve as members of this organization. We have a staff that truly believes
our member-focused message and delivers on it every day. We are fortunate
to have this team of dedicated individuals who truly care about doing the right
thing for the MBA members.”
Welsh admits that the first year was
definitely a struggle. Not only was
starting a new insurance agency a risk
for Welsh and his employees, he also
had to get licensed and there was a lack
of initial office space at 20 West Street
in Boston. Eventually, the agency temporarily moved into room 101 on the
first floor before moving to the fourth
floor and finally the fifth, where its offices are now located.
In addition to the office space challenges, Welsh was commuting back and
forth everyday from Wilbraham to Boston that first year, more than a 165-mile
round trip. He’d leave his house every
morning at 4:30 a.m. and wouldn’t return home until after 7 p.m.
He opened an additional office for
the agency in Springfield to expand the
insurance program to MBA members in
western and central Massachusetts. He
also hired Lexie Dietz to help staff the
new office, and the agency began writing insurance policies in Springfield.
Armed with the right people, the
size of the statewide marketplace and
the support of the MBA and its members, the agency was now poised for
success.
“I knew the potential was huge for
us to do something different that nobody had ever done before,” said Welsh.
Both the MBA administration and
its members have supported the insurance agency from the very beginning.
“Our officers recognize that the insurance agency is critical to the professional growth and success of our
members as they practice,” said Healy.
“MBA leaders bring their own real
world experiences in dealing with other
insurers and they have strongly decided
that our program will be a standout for
its service and extensive and lasting
coverage. Our members should know
that these policies and coverages have
met the test of busy practitioners who
want peace of mind to freely practice
law.”
“Over the years, the officers have

been tremendously supportive of the
insurance agency. You couldn’t ask
for more support than the officers
have given the insurance agency every
single year since 1997,” added Welsh.
“Without their support and without
Marty’s support this agency wouldn’t
be anywhere near as successful as it is.”

Benefits to members
Unlike auto insurance in Massachusetts where almost every policy is the
same, malpractice insurance policies
for attorneys in the state vary significantly. Through its unique structure,
the MBA Insurance Agency acts as an
advocate on behalf of MBA members
to negotiate the best rates with CNA
through its insurance committee. The
program is MBA-backed, so it’s vetted
and trustworthy for members.
The policies offered are broad and
cover many types of practices. For instance, there are currently other policies in the market that do not include
BBO coverage. The comprehensive
MBA program provides BBO coverage
and cyber coverage for lawyers. The
MBA program also offers a retirement
tail policy which provides free lifetime
coverage for members who have participated in the program for at least three
years.
The MBA Insurance Agency also
provides a level of personalized customer service that is unmatched in the
marketplace. When members call the
office, they speak directly to a staff
member. When a member is in need of
a policy quickly, the agency can turn it
around in a day. What started as a oneperson operation has now grown to an
agency of 10 full-time employees.
A strong financial contributor to
the MBA, the agency sponsors several
events throughout the association year,
including its signature sponsorship of
the MBA’s Annual Dinner in Boston.
To Welsh, there is one simple rule:
MBA members always come first. It’s
not about selling insurance; it’s about
providing an excellent member benefit
that adds value to the many advantages
of being an MBA member.
“If you work with your local insurance agent and you go into their office
they’ve got a wall of plaques — for all
the companies they represent. We have
one plaque. We have one company, one
plaque,” said Welsh. “And one focus —
MBA members.”
One insurance agency. One bar
association. One distinctive partnership.
■
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MASSACHUSETTS BAR FOUNDATION
Ke e ping the promi se of ju stice since 19 6 4

MBF awards $24,000 to law students for public interest internships
The Massachusetts Bar Foundation Trustees proudly announce that four exceptional law students were recently selected to receive a stipend of $6,000
each for their unpaid summer internships at non-profit legal aid organizations in Massachusetts. The grants are provided through the MBF’s Legal Intern
Fellowship Program, which is funded by the MBF Fellows Fund and the Smith Family Fund. The program has two concurrent goals: to give talented
students the experience and encouragement they need to continue in the public interest law sector, and to provide legal aid organizations with muchneeded additional staff capacity for the summer. This year’s award recipients are:

ELiNETT OqUENdO BURgOS
Northeastern School of Law
Massachusetts Advocates for Children
(Supported by the MBF Fellows Fund)

ERiKA JAcqUELiNE cHAvEz
Boston University School of Law
Kids in Need of Defense
(Supported by the Smith Family Fund)

THANK YOU TO OUR
NEWEST FELLOWS
OlIvER wENDEll HOlMES FEllOw*
g. PERRY WU
Staples Inc.
Framingham

lOUIS D. BRANDEIS FEllOw*
JOHN T. LYNcH
Davis, Malm & D’Agostine PC
Boston

FOUNDATION FEllOwS
ROBERT E. BOLcOME iii
Mintz Levin
Boston

MicHELLE BUgBEE
Solutia Inc.
Springfield

dAvid dELUcA

MAdELYN FiNUcANE
Harvard Law School
Greater Boston Legal Services:
Housing & Employment Units
(Supported by the MBF Fellows Fund)

BUIlDING A STRONG FOUNDATION

Why I give
“I have worked as a legal aid lawyer and am
committed to civil legal aid. I am delighted
to have been actively involved in the Mass.
Bar Foundation since 2007. First, as a fellow,
I served on IOLTA grant committees and met
with grant applicants. Now, as a trustee, I have
chaired a subject grant committee for the last
five years and worked with the other trustees in
making the difficult decisions in apportioning
grants with our desperately needed funds.”

Murphy, Hesse, Toomey & Lehane LLP
Quincy

JAMES M. JAcOBSON
Aptus Health Inc.
Reading

SARiTA MANigAT
Western New England School of Law
American Civil Liberties Union (ACLU)
of Massachusetts
(Supported by the MBF Fellows Fund)

ANgeLA McCONNey SCheeperS
Division of Administrative Law Appeals
MBF Brandeis Life Fellow and Secretary,
Board of Trustees

The MBF Society of Fellows includes Massachusetts attorneys and judges who are committed to giving back to the profession and
supporting legal services for the poor in our state. To learn more, or to join, visit www.MassBarFoundation.org.

ROBYN S. MAgUiRE
Nutter, McClennon & Fish LLP
Boston

ALExA H. O’KEEFE
Nutter, McClennon & Fish LLP
Boston

SHAgHA TOUSi RUSSELL
Nutter, McClennon & Fish LLP
Boston

SARAH E. WORLEY
Sarah E. Worley Conflict Resolution PC
Boston
*Note: In accordance with the Massachusetts Code of Judicial
Conduct, this list does not include judges who have become Lead
Fellows.

BECOME AN MBF FEllOw TODAy!
The Massachusetts Bar Foundation Society of Fellows is a membership organization of Massachusetts attorneys
and judges who are committed to giving back to the profession and supporting legal services for the poor in our
state. Our Fellows are our core supporters, helping to ensure that the MBF is a resource through which the legal
community can come together and support initiatives that make access to justice a reality for those in need.
To become an MBF Fellow, visit www.MassBarFoundation.org.

The Massachusetts Bar Foundation is the commonwealth’s premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through its
grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help safeguard the
values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org
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EXPERTS & RESOURCES
AVIATION L AW

EPR

AviAtion LAw

Lost in a maze
of numbers?

ANTHONY
TARRICONE,
concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

2

Would You
Rather

LOOKING FOR
AN EXPERIENCED
TAX ATTORNEY
FOR YOUR CLIENTS?

RICK STONE LAW

FIREARM SERVICES

Providing legal
solutions for
firearms-related issues
 Conversion of firearms to
liquid assets

Our economists can help.
Don’t Get Lost in
the Numbers…
EPR has been providing easy to understand,
fact-driven economic analyses of damages
in personal injury, wrongful death, medical
malpractice, commercial, marital, and
employment cases since 1983.

802.878.0346 | 800.765.1377
info@epreconomics.com
www.epreconomics.com
400 Cornerstone Dr., Ste. 310 | P.O. Box 1660
Williston, VT 05495-1660

2x4_EPR_Maze_Ad.indd 1

ADR

TAX ATTORNEY

ADR

8/8/16 1:56 PM

Bette J. Roth, Esq.
• Mediator
• Arbitrator
• Facilitator

CHAIR - CHAIR
MA BAR
ASSN.
FORMER
- MA
BAR ASSN.
STATE TAX PRACTICE GROUP
TAXATION
SECTION
VICE CHAIR - MA BAR ASSN.
SERVING
BAR ASSN.
TAXATIONMA
SECTION
MEMBERS
AND
THEIR
CLIENTS
SERVING MA
BAR
ASSN.
MEMBERS AND THEIR CLIENTS
STATE, FEDERAL, AND
STATE, FEDERAL, AND
INTERNATIONAL
TAX MATTERS
INTERNATIONAL TAX MATTERS
PLANNING
AUDITS
APPEALS
LITIGATION

INTERNAL
SERVICE
SALES &REVENUE
USE TAX

MA
DEPT. OF REVENUE
CORPORATE
INCOME/
EXCISE
CIVIL
ANDTAX
CRIMINAL TAX
MULTISTATE TAXATION

(617)
( 617
) 848
848- 9360
- 9360
(888)
( 888
) 483
483 -5884
- 5884

W W W . R I C K S T O N E L AW . C O M
R I C K @ R I C K S T O N E L AW . C O M

ADR

 Purchase of single guns, large
collections, and estates

 Temporary storage of firearms for

criminal defendants, or items in
ownership dispute
 Recovery of seized firearms from
police departments
 Firearm destruction and disposal
 Legal removal of firearms found in
homes by heirs/guardians
Fully licensed and insured. References available.

508-381-0230

info@neballistic.com
www.neballistic.com

PO Box 23, Hopedale, MA 01747

WEATHER

GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

• Fact Finder

20+ years experience
New England ADR Superlawyer
• Former Trial Lawyer
•

Gamble
or be

•

Certain!

“Every case can be
We Could North
Have
Settled It! settled with hard work
East
and an open mind.”
Mediation
Arbitration
www.northeastmediation.com

Case Evaluation | Full Neutral Panel

Dennis J. Calcagno, esq
617. 328. 8888

MEDIATION

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184

Bette.roth@gmail.com
(617) 795-2425
www.RothADR.com

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

FEDERAL EMPLOYMENT LAW

ADVERTISE IN MLJ

781-356-1399

PRINT SOLUTIONS

Stacks of legal documents
got your case bogged down?

Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

Judge Steinberg

Judge Smoot

Judge Kopelman

Judge Gibson

Ret.

Ret.

Litigation Scanning
Document Recognition
Secure File Delivery
Closed-door Facility

Step into the future of
e-Discovery

Ret.

Ret.

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

22 Willow Street, Unit 4, Chelsea, MA 02150
617.466.1944 | adi-office@adiprint.com
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Congratulations to the 2016-17
Leadership Academy Graduates
The Massachusetts Bar Association hosted a graduation ceremony for its 2016-17 Leadership Academy Class
on June 20 at the John Adams Courthouse.
The 21 graduating Leadership Academy fellows were
selected to participate in the inaugural year of the program because of their demonstrated commitment to community and bar involvement. Throughout the year, the fellows gained insights from successful leaders in the legal
and business communities, judges, and elected officials
through programming focused on how to become compassionate, open-minded and thoughtful leaders. They
also participated in training sessions on public speaking
and how to conduct meetings.
“You’ve all been chosen, and there are important
things to do,” said Supreme Judicial Court Chief Justice
Ralph D. Gants. “There is no better time to be a young
leader of the bar … now we need you more than ever.”
The 2016-17 graduating fellows included:
• Jesse Adams, Law Office of Jesse Adams
(Northampton)
• Adrian Angus, Committee for Public Counsel Services
(Worcester)
• Saraa Basaria, Gordon & Rees LLP (Boston)
• Ida R. Candreva, Law Office of R. Carabetta 		
(Revere)
• Melissa Conner, Conner Law Offices 		
(Charlestown)
• Emmanuel Dockter, Baum & Dockter (Quincy)
• Talia Gee, Sullivan, Hayes & Quinn (Springfield)

•
•
•
•
•
•
•
•
•
•
•
•
•
•

PHOTO BY JEFF THIEBAUTH.

Katherine Guarino, Locke Lord LLP (Boston)
Sara Horatius, Roxbury Community College (Boston)
Jane A. Horne, Peabody & Arnold LLP (Boston)
Sakib Khan, Kenney & Sams PC (Southborough)
Brigid Mitchell, Law Office of Denise Squillante
(Fall River)
Marc Moccia, Kazarosian Costello LLP (Haverhill)
Michael Molloy, Marcotte Law Firm (Lowell)
Michael Rossi, Conn Kavanaugh Rosenthal Peisch
Ford LLP (Boston)
Victoria Santoro, Meehan, Boyle, Black & Bogdanow
PC (Boston)
Lauren N. Schaal, Community Legal Aid
(Worcester) and the 2016 Oliver Wendell Holmes Jr.
Scholarship Winner
Samuel A. Segal, Law Offices of Samuel A. Segal
(Boston)
Courtney Shea Winters, Peabody & Arnold LLP
(Boston)
Meghan Slack, Law Office of Meghan Slack 		
(Arlington)
Damian Turco, Turco Legal PC (Newburyport)

The MBA's Leadership Academy, co-chaired by MBA President
Jeffrey N. Catalano and MBA Treasurer Christopher A. Kenney, is
ideally suited for individuals who want to give back to society in
important ways, such as becoming members of a board of directors
or creating new pro bono programs.

2016-17 Leadership Academy fellows and mentors

Reflections on the YLD year
BY VICTORIA M. SANTORO

I credit the MBA’s Young Lawyers
Division with giving me some of my
most important and meaningful professional relationships. And for that reason, it was a particular honor to serve
as the YLD’s chair this past year. We
had an unprecedented year in many
ways, due to the devotion and energy
of our incredible board members.
First and foremost, we expanded our
already robust calendar of joint events.
We rolled out programs on professional
civility at all of the Massachusetts law
schools and helped with the inaugural
year of the law student section. We also
held educational and social events with
MATA, MDLA and the Dispute Resolu-

tion Section. Through the ABA, the YLD
was also the recipient of an “Embracing
Diversity” grant. We were so proud to
support MBA President Jeff Catalano,
and the whole of the MBA leadership,
in voting in favor of the groundbreaking
Immigration Resolution.
It was also a great honor and pleasure to be one of the sponsors of the
equally groundbreaking three-part series on implicit bias. This topic is ever
more visible and ever more important,
and the YLD is proud to have been a
part of this effort, and will continue to
be a part of this effort in the future.
The YLD has also built upon our outreach efforts, putting on programming
for all of the incoming law students, successfully making connections at each of

LAW FIRM

the Massachusetts law schools and welcoming our newest lawyers to the MBA.
For the second year in a row, we held
a mixer with the Worcester County Bar
Association, which saw excellent turnout from attorneys, and also from the
Worcester community judiciary.
All of this on top of our standing slate
of community service and networking activities, including the Lawyers Have Heart
5K, the Boston Celtics game, the Cradles
to Crayons drive and volunteering at the
Special Olympics, just to name a few.
Serving our YLD community for the
last five years, and finally as chair of
the division, has given me a clear view
into the bright future of the Massachusetts legal profession. The MBA enjoys
a large network of dedicated, intelligent
and enthusiastic young lawyers and I
look forward to watching them all become leaders in their respective fields.
The YLD is so special due to the commitment of our board members, and I’d

like to especially thank the executive
board of Sam Segal, Mike Molloy and
Meghan Slack, all of whom have worked
so hard to make this year a success. I
wish Sam, next year’s executive board
and the entire YLD, the best of luck for
an even better year in 2017-2018!
My involvement in the YLD over the
last five years was supported from day
one by my incredible law firm, Meehan,
Boyle, Black & Bogdanow, P.C., and I
would like to thank them for their constant support and encouragement. The
YLD and its myriad opportunities have
given me the warmest introduction to the
incredible and admirable members of the
MBA, whom I am so lucky to share the
practice of law with. I will miss being
your YLD chair very much, but am so
excited for next year’s YLD vision and
leadership under Sam Segal.
■
Santoro is the 2016-17 chair of the Young Lawyers
Division

The Young Lawyers Division hosted a Celtics The Young Lawyers Division hosted an MBA
Night on Feb. 15. The Celtics defeated the Volunteer Night at the Greater Boston Food Bank
Philadelphia 76ers, 116-108, at the TD Garden. on March 29. Volunteers sorted 12,290 pounds
of food and provided more than 9,000 meals.

YLD Board members at a local networking event.
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KP Law, P.C.: Leading Municipal Law Firm Tackles
Emerging Issues with New Name

KP LAW

highest number of runners in the firm’s
history and saw some great finishing
times.

The Leader in Public Sector Law
What types of law does your firm
handle?
The principal expertise of the firm is
the practice of municipal law. In addition to our municipal law practice, KP
Law also provides a full range of legal
services in such areas as real estate,
including lending and residential and
commercial property conveyancing; labor and employment; and commercial
litigation.
Any areas of specialization?
KP Law represents over one-third
of the cities and towns in the commonwealth as their city solicitor or town
counsel. In addition, we provide special
counsel services to over 100 additional
cities, towns, special districts, regional
transit and housing authorities, and
state agencies. We provide services in
a broad range of areas including labor
and employment, contracts, real estate
and land use, environmental issues,
construction, and litigation. KP Law’s
experienced team of trial attorneys has
successfully represented both public
and private clients in every trial court in
the commonwealth, at all levels of appellate practice in both state and federal
courts, and before administrative boards
and agencies.
What firm attribute do clients find
most attractive?
We are proud of our talented and
dedicated staff of attorneys and support
personnel. We are committed to assur-

ing our clients the highest level of legal
representation. We are extremely cognizant of the cost of obtaining expert
legal representation in today’s market.
Our goal of providing a full range of legal services, while building economies
of scale into our practice, enables both
small and large clients to approach legal issues in a proactive, comprehensive
and cost-effective manner.
Briefly describe a recent “win” or
client success story that the firm is
proud of.
The firm is particularly proud of
our attorneys’ ongoing commitment to
educating and advising public sector
entities, both clients and non-clients,
on emerging areas of the law in Massachusetts, such as casino gambling,
the legalization of medical and recreational marijuana, and the new Public
Records Law. For example, last year
the firm sponsored and conducted dozens of free training programs across the
state, as well as participated on several
additional panel discussions sponsored
by other organizations, on the implementation and implications of the new
Public Records Law, which took effect
January 1, 2017.
Is your firm regularly active with
any charitable or civic organization?
KP Law participates annually in the
Lawyers Have Heart 5K to help raise
funds for the American Heart Association. In 2016, KP Law fielded the

What’s one fact about the firm that
people might be surprised to learn?
Operating for over four decades under several names, and for the last 34
years as Kopelman and Paige, P.C., the
firm recently transitioned to KP Law,
P.C. KP Law gratefully acknowledges
the contributions of its co-founders,
Leonard Kopelman and the late Donald
Paige.
Why is it important to have all the
lawyers in your firm members of the
MBA?
• Professional development: The educational offerings which relate to the
firm’s core practice areas and the opportunity to participate as educators
in many of the CLE courses provided
by the MBA.
• Networking: Providing opportunities
to our attorneys to continue to build
contacts and stay in touch with alumni and other members within or outside of our core practice areas.
• Benefits of section membership: Providing timely notice of recent case
law and pending legislation that are
shared within the firm at our monthly
practice area learning sessions.
In what ways do you find the
MBA beneficial to the lawyers in
your firm?
For the same reasons as cited above:
Professional development, networking
and educational opportunities. Several
of our attorneys have served in leadership roles in MBA section councils
over the years, providing valuable opportunities for connecting with practitioners across a broad cross-section of
relevant fields.

Just the facts
Firm Name:
KP Law, P.C.

Year founded:
1973

Location:

Boston, Hyannis, Lenox,
Northampton and Worcester

Number of attorneys: 46
Managing partner:
Lauren F. Goldberg

Are there any specific MBA programs you find particularly helpful
to your firm?
Our attorneys regularly attend or
participate as panelists in a wide range
of MBA-sponsored continuing legal
education programs.
What would you like to see more
of at the MBA?
What we enjoy and find most useful! Educational opportunities and networking events!
■

The MBA — your
firm’s partner
MBA Honor Roll firms have five
or more Massachusetts lawyers and
enroll 100 percent of their attorneys
in the MBA within an association
year. Learn more about the many
ways the MBA can work for your
firm at www.massbar.org/honorroll.
Join our growing list of Honor
Roll firms by contacting MBA
Member Services at (617) 338-0530
or memberservices@massbar.org

Members Helping Members:
My Bar Access Q&A
Is there a DOR procedure — or any other strategy — to get the commonwealth,
upon payment of the taxes due, to discharge the estate tax lien on the real
estate on an expedited basis so as to permit a sale to go through? Thanks for your input.
A. Larry Berren, Esq.
The Berren Law Firm, East Providence, RI

You can walk in your M-706 with
payment check to the Mass DOR office
in Chelsea, and they will process it and issue
you a Release of the Mass. Estate Tax Lien while
you wait.
Gary D. Thomas, Kethro & Thomas PC, Norwell

Yes, if the client has
a purchase and sale
agreement or refinancing set up, you
can file to have the estate tax lien
released through Mass. tax connect.
You will need to make a payment of
estimated estate tax due.
Ralph B. Gillis
Mignanelli & Associates Ltd.,
Providence, RI

The walk-in service is excellent. Very cordial and
efficient. But last time I did this I was informed that
I could have done it online and saved a trip. Has anyone done
this? I think I'd miss visiting beautiful downtown Chelsea.
Mark A. Leahy, JD, LLM
Burke, Whittum & Leahy LLC, Hingham
My Bar Access is an exclusive, online MBA community. Log in
at www.massbar.org/access to virtually connect with fellow
members and share practice information and tips through
discussions, blogs and more.

MASSACHUSETTS LAWYERS JOURNAL | JULY/AUGUST 2017

11

NOTABLE & QUOTABLE

“

JUDICIAL NOMINATIONS
“I don’t recall a governor who has had an opportunity to
this degree. This type of impact in such a short time, I
believe, is unprecedented.”
MBA Chief Legal Counsel Martin

W. Healy spoke with the Boston Globe (June 26) about

Governor Baker’s nomination of Appeals court Chief Justice Scott Kafker to the Supreme Judicial
Court. The MBA also released a statement supporting the nomination, which was quoted in several
new outlets, including the Berkshire Eagle and the Salem News. Healy was also quoted by the
Boston Herald on June 25 in an article about Governor Baker’s judicial nominations.

COURT REPORTERS

HEALTH CARE CONTRACT VERDICT

“Court reporters victimized by technological advances,” Boston Herald

“Cancer researcher awarded $22m in suit against Steward

(June 23) — MBA Chief Legal Counsel Martin

Health Care,” Boston Globe (June 23) — MBA President

W. Healy was quoted

in an article about the replacement of court reporters by an electronic

Jeffrey N. Catalano was quoted in an article about a $22

recording system and per diem workers next year.

million jury verdict for a cancer scientist.

McCARTHY TRIAL

DRUG LAB SCANDAL

“Jurors likely swayed by the death of an innocent in Bella Bond

“Judge rips ex-assistant AGs for trying cover-up in drug lab

trial, lawyers say,” Boston Globe (June 26) — MBA Chief Legal

scandal,” Boston Herald (June 27) — 2017 Access to Justice

Counsel Martin

W. Healy appeared in a story about the verdict

Defender Award Winner Rebecca

Jacobstein of CPCS
and MBA Chief Legal Counsel Martin W. Healy were

against Michael McCarthy. Former chair of the MBA’s Criminal
Justice Section Peter

”

Elikann also appeared on Boston 25 News

quoted following a decision by Judge Richard J. Carey related

as a legal analyst following the verdict.

to the Sonia Farak drug lab scandal.

TEXTING SUICIDE CASE
“Judge to decide fate of woman in text message suicide trial,” Boston 25
News (June 14) — MBA member Peter

Elikann, former chair of the

MBA’s Criminal Justice Section, was interviewed for a story about the
Michelle Carter trial. MBA Chief Legal Counsel Martin

W. Healy was also

referenced as a source in an Associated Press article on the Michelle Carter
trial, which appeared in several news outlets nationally.

CRIMINAL JUSTICE
“Experts worry criminal-records law violations aren’t being caught,” Boston Globe (June 13) — MBA Criminal Justice Section
Vice Chair Pauline

Quirion, who is director of the CORI and Re-entry Project at Greater Boston Legal Services, was quoted in
a piece on the state’s CORI law.

“‘Conviction integrity units’ eyed as tool in reform push,” Massachusetts Lawyers Weekly (June 12) — MBA member Richard

W. Cole, chair of the MBA’s Civil Rights and Social Justice Section, was quoted in a piece about implementing statewide
“conviction integrity programs,” a plan endorsed by the MBA’s House of Delegates at a May 18 meeting.

“

BAR ADVOCATE PAY
“We greatly appreciate that the House and Senate acted quickly
on our deficiency funding needs. Our funders recognize the
importance of the services thousands of dedicated attorneys
provide to the poor across the commonwealth.”
MBA member Anthony

Benedetti, chief counsel for the Committee for Public Counsel Services, was quoted

in the Boston Globe (July 11) about a bill signed by Governor Charlie Baker that approved $26.1 million in
retroactive funds to compensate bar advocates.

Quoted in the media? Let us know. Email JScally@MassBar.org.

”
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CRIMINAL JUSTICE REFORM

Continued from Cover

The resolutions are designed to serve
as a catalyst for the criminal justice conversation and for legislation. Indeed,
MBA members from the working group
testified on various bills at the June 5
hearing on Beacon Hill before the Joint
Committee on the Judiciary. Several of
the proposals share the visions of the
MBA’s resolutions. MBA representatives
also testified at a hearing on mandatory
minimum sentences on June 19.
Catalano said the resolutions “set
precedent for the MBA to be an advocate for all,” because of the power of the
MBA’s voice. MBA Chief Legal Counsel
Martin W. Healy said the MBA’s advocacy efforts are generally “helpful in guiding policymakers” toward rising issues.

The MBA resolutions
Members of the working group and
MBA leadership agreed that the time
was right to address criminal justice reform. Chorbajian said, “There is a lack of
public confidence in the current judicial
system” that begged for change. She said
the group hoped to sustain “fairness, reliability, and accountability in the system.”
Cole added that the need for reform also
stems from “concerns around the denial
equal of justice” in public discourse. He's
hoping the resolutions achieve a level of
“public awareness” so citizens know that
changes are being made to strengthen the
system.
The first resolution passed by the
HOD prohibits incarceration for nonpayment of fees or fines, as well as using
alternatives to bail, suggesting robo-calls,
text messaging or other technology that
has proved effective in various states with
similar reform. According to Cole, current
laws are “inconsistent with our founding
that poverty should not be the basis for
imprisonment or other consequences.”
Therefore, the resolution stresses that
poverty is not and never should be the
sole reason for incarceration.
Resolution two encourages the establishment of conviction integrity programs in the commonwealth. It suggests
setting up these programs in district attorneys’ offices, as well as the Attorney
General’s Office. The integrity programs
are designed to preserve the credibility
of the justice system. According to Cole,
who focused much of his efforts on this
resolution, the word “program” refers
to a larger “post-conviction review” the
MBA is recommending in an attempt to
“actively prevent miscarriages of justice”
in the long term.
The third resolution calls for reform
of the state’s forensic drug labs, including mandatory lab accreditation and certification of chemists who work at the labs.
This resolution was prompted by the two
recent drug-lab scandals that resulted in
more than 20,000 cases being dismissed.
Chorbajian was “struck by the large number of people affected” and knew that recommendations had to be put in place.
The fourth resolution requires law
enforcement officers — including those
at colleges and universities — to collect data during traffic stops to prevent
racial and gender profiling. This resolution would expand the applicability of
Chapter 228 of the Laws of 2000 beyond
just traffic stops to include “pedestrian
stops and encounters whenever a member
of the public is interrogated, frisked, or
searched by a law enforcement officer.” It
would also mandate additional data collection and monitoring for an additional
year when analysis of a law enforcement
agency or departments suggests that racial profiling is occurring. Should bias be

present, the resolution suggests changing
practices and training to ensure profiling is no longer present. However, Cole
notes, that because there is an absence of
data, there is no way to determine whether this bias exists. “Data collection can
help combat that,” Cole says.
The fifth resolution supports the use
of body-worn cameras by police officers
in Massachusetts. Although legislation
in this area has previously been unsuccessful, the resolution said this universal
change should be considered more seriously because the use of body cameras
“easily evaluates factual disputes.”
At the same HOD meeting, yet unrelated to the criminal justice reform efforts,
the MBA supported a sanctuary cities resolution that tells the federal government
that tax dollars shouldn’t be spent on their
law enforcement responsibilities. Though
Healy said the Legislature is unlikely to
pass legislation in this area, there is a
chance “municipalities may go in that direction.” Catalano also spoke in support
of HOD’s approval of the Safe Communities act, saying it is critical “that we not
take measures to intimidate witnesses
based on their immigration status.”

Beacon Hill debate
Just a few weeks after the MBA criminal justice resolutions were passed, representatives from the Massachusetts Bar
Association’s Criminal Justice Section
Council testified on behalf of the MBA at
two hearings before the Joint Committee
on the Judiciary — both of which focused
on criminal justice reform. Some of the
bills dealt directly with issues addressed
by the MBA’s resolutions.
The first hearing took place on June
5. According to the State House News
Service, the Judiciary Committee's hearing agenda included 96 bills dealing with
criminal procedure. Committee co-chair
Sen. Will Brownsberger said most of the
testimony dealt with what he deemed the
“collateral consequences” of justice system involvement, like changes to the bail
system and criminal records. The MBA
representatives testified on seven of the
proposed bills.
Peter Elikann, former chair and current member of the MBA’s Criminal Justice Section, testified in support of S. 755
(Act Restricting Fine Time Sentences)
and S. 777 (Act to Reduce the Criminalization of Poverty). Regarding S. 777, he
said the ability for judges to waive fines
for indigent defendants who cannot afford
them is on the cusp of a national trend.
Charu Amrita Verma of the Committee for Public Counsel Services, who is
a member of the MBA’s Criminal Justice
Section Council, testified in support of S.
802 (Act Relative to Probation Surrender)
and S. 827 (Act Relative to Review of
Bail for Inability to Pay). She expressed
the MBA's concerns with S. 834 (An Act
Reforming Pretrial Process), noting its
assessment tools were “too cookie cutter.”
Quirion, who co-chaired the MBA’s
Criminal Justice Working Group, expressed the MBA's support of S. 791 (Act
for Justice Reinvestment), which would
repeal mandatory minimum sentences
for drug offenses, end probation and parole fees, reduce the length of time before a criminal record can be sealed, create a medical parole program and raise
the threshold at which larceny becomes
a felony instead of a misdemeanor. She
said her and her colleagues’ testimony
was geared towards the “MBA’s concern
to make sure low-income defendants’ inability to pay fees and fines because of
lack of income doesn’t result in incarceration.” Quirion, who works at Greater Boston Legal Services, also testified in sup-

port of a CORI reform proposal filed as
H. 3084 (An Act Promoting Community
Prosperity by Further Reforming Criminal Offender Record Information), noting
that the MBA is in favor of reducing the
waiting period to seal criminal records.
On June 19, MBA members again
testified at the State House before the
Joint Committee on the Judiciary in favor of eliminating mandatory minimum
sentencing, a long-standing MBA position. Elikann was joined by Lee Gartenberg and immediate Past MBA President
Robert W. Harnais — all members of the
MBA’s Criminal Justice Section Council.
The hearings also included testimony
from other organizations focusing on various aspects of the criminal justice reform,
lending credence to the notion that there
is a strong appetite in the commonwealth
for comprehensive change in this area.

What happens next?
When considering the next steps for
the resolutions, Healy said there is no
straightforward answer. Relying on his
extensive experience with past HOD
resolutions, Healy said, “Resolutions
present their own unique path in which
way they’ll go.” Therefore, projecting
the end product of the five resolutions
is difficult. “They might go into legislative form,” or at the very least, “will
be transmitted to policymakers” so
they are aware of the MBA’s concerns.
“The fact that the MBA has representatives from virtually every bar association in the state speaks loudly when we
put forth a position on a policy,” said
Healy, noting the MBA’s credibility
with legislators on Beacon Hill.
Healy discussed the possibility of
the MBA filing their own legislation,
as a product of the resolutions. The
bill “could be an omnibus type of bill,”
or he has also considered a bill that
would “tackle reforms individually.”
Healy mentions that, should the resolutions be pulled apart and submitted
as legislation separately, it would only
be to ensure the legislation isn’t “such
an overwhelming reform proposal” to
the Legislature.
Though there is a bigger push for
the passage of these resolutions now
than in recent years, Healy acknowledged that “none of them are easy.”
He noted that “some of them will have
financial implications,” citing Resolution Five, mandating police-worn body
cameras, as a resolution with lots of

PHOTO BY LEE CONSTANTINE.

On June 19, MBA Criminal Justice Section Council
members testified at the State House before
the Joint Committee on the Judiciary in favor of
eliminating mandatory minimum sentencing, a
long-standing MBA position. Pictured, from left:
Lee Gartenberg, Peter Elikann and immediate Past
MBA President Robert W. Harnais.

concerns and unanswered questions
that could make it difficult to pass
through the legislature.
Criminal justice reform has become “a priority issue” for the MBA,
said Healy, who has seen an uptick in
public interest over the last 10 years.
President Catalano agreed, and said
the MBA is not ready to back down
in their efforts to push the reform forward. "Being a bystander is not what
the MBA has ever been about” so there
should be no expectation for the association “to kick up their heels” just
because the resolutions have been
passed, he said.
The MBA plans to remain on the
forefront of this issue as legislation
and strategies continue to progress.
Catalano expects the MBA to be “at
the table” when discussions about
criminal justice reform take place.
“An association is only as strong as
the level of interest of its membership,
and we have a very vibrant, vocal and
active membership base,” Healy said.
“We’re very fortunate to have so many
talented lawyers to make the MBA
what it is: the preeminent voice of the
legal profession.”
Catalano promised that the MBA
will continue to “advocate forcefully
and strongly on behalf of criminal
justice issues” for the people of Massachusetts. Catalano also called out to
members with deep passion for criminal justice reform, and encouraged
them to join the MBA’s efforts, making
good on his year-long theme: “Join us
in leadership.”
■
MBA Media and Communications Director Jason
Scally contributed to this story.

Working group resolutions at a glance

At the Massachusetts Bar Association’s May 2017 House of Delegates meeting, the MBA passed a series of five resolutions aimed at improving the integrity
of, and public confidence in, the criminal justice system in Massachusetts. The
adopted resolutions were published in a report by the Criminal Justice Reform
Working Group, a collaboration between the Civil Rights and Social Justice Section Council and the Criminal Justice Section Council. The resolutions addressed:
• Fines, fees and bail: A series of recommendation to avoid incarceration, pretrial detention, or imposition of less favorable conditions on defendants in
criminal cases solely due to their poverty or low income.
• Conviction Integrity Units: A series of recommendations to promote establishment of conviction integrity programs in district attorney’s offices to prevent and remedy wrongful convictions of innocent persons.
• Forensic drug lab reform: A series of a recommendations for reform of forensic laboratories relied upon by law enforcement and the courts in light of the
recent drug lab scandals.
• Enhanced data collection: A series of recommendations to enhance data collection to keep communities safe, prevent discrimination, foster trust in the
criminal justice system, and help protect law enforcement from unfounded
claims of racial or gender profiling.
• Body worn police cameras: A series of recommendations to encourage law
enforcement agencies and departments to use and be trained on use of body
worn cameras.
The full report is available online at www.massbar.org/MBA2017CJresolutions.
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Winsor School earns top 20 finish at Mock Trial Nationals
Representing Massachusetts, the
Winsor School of Boston placed 18th
out of 46 teams in the National High
School Mock Trial Championship in
Hartford, Conn., on May 11-13.
Each year, approximately 30,000
students participate in local high school
mock trial competitions throughout the
United States, Guam, South Korea and
the Northern Mariana Islands. Between
four rounds and two full days of competitions, students, coaches, parents
and supporters had an opportunity to
enjoy nightly events and take in all the
sights, sounds, flavors and culture that
Hartford offers.
Winsor earned the right to compete
in the national championship by winning its fourth Massachusetts state
championship in the last five years in
March — its fifth state title since 2010.
The students competing for Winsor
at the national championship were:
• Lulu Ansari

The Winsor School competed at the National High School Mock Trial Championship in Hartford.

•
•
•
•
•
•
•
•
•
•

Genevieve Brusie
Kaylee Chang
Alex Farina
Abby Golden
Lucie Kapner
Megan Kaye
Lia Kornmehl
Sindhu Krishnamurthy
Teresa Lawlor
Izzy Leonetti

•
•
•
•
•
•
•

Izzy Macenka
Penny Mack
Madeleine Montagner
Ariela Rosenzweig
Anya Santani
Helen Sayegh
Abbigale Shi
The team was coached by attorney
Josh McGuire, Hon. David Weingarten
and teacher-coach Laura Antuna.

A portion of Winsor’s trip to the
national tournament was funded by a
$2,500 donation from the Massachusetts Bar Foundation, the philanthropic
partner of the Massachusetts Bar Association.
Started in 1985, the Massachusetts
Bar Association’s Mock Trial Program
completed its 32nd year in 2017. The
competition places high school teams
from across the state in simulated
courtroom situations where they assume the roles of lawyers, defendants
and witnesses in hypothetical cases.
More than 1,500 students at 132 high
schools competed in this year’s competition.
The Mock Trial Program is administered by the Massachusetts Bar Association, with support from the Massachusetts Bar Foundation and Morrison
Mahoney LLP. More than 100 lawyers
across the state volunteer as coaches
and judges.
■

CLE participants get inside look at the BMC
BY SERENA DASSATTI

On June 14, the Massachusetts Bar
Association held the inaugural CLE
program “Demystifying the BMC: A
Behind-the-Scenes Look at the Boston Municipal Court.” This program
was led by D. Christopher Dearborn
of Suffolk University Law School,
who serves as the clinical faculty of
the Suffolk Defenders Program. Dearborn led a number of MBA members
on a behind-the-scenes tour of BMC.
Participants were invited to sit in the
jury box while observing proceedings
in different trial court rooms.
Lisa Dell’Anno, an MBA member,
said: “[m]y favorite part of the program was observing the courtroom. It
was great to see how all the lawyers
interact with their clients and how the
Judge runs the courtroom. We heard all
types of cases in the arraignment session and I found that extremely helpful. I especially like to see how the DA
and the probation department deal with
the defense attorneys and their clients.

As a new practicing attorney myself, I
learned a great deal by just observing
the session. I was also very impressed
that the judge took time out of his busy
session to personally greet us and talk
to us about his courtroom procedures.”
Attendees had the opportunity to
interact with a judge and ask questions about their observations of the
court proceedings. After watching arraignments and pretrial conferences,
Dearborn then brought the participants through the different areas of the
courthouse that attorneys would need
to utilize when working on criminal
cases.
The program was both thought-provoking and an informative illustration
of the Boston Municipal Court. According to MBA member Gary Bloom:
“Attorney Dearborn’s program at the
BMC was a wonderful opportunity
for law students and newer attorneys
to step into a courtroom and feel what
it’s like to be treated and perceived as
an attorney. It was very empowering.”

After spending the morning at
BMC, the group enjoyed a stroll
through Boston on a lovely summer
day to the Massachusetts Bar Association on West Street. The group had
lunch while discussing their observations from the morning at the courthouse. Dearborn led a lively discussion and answered participants’ ques-

tions about the BMC, as well as general concerns about practicing criminal
law in Massachusetts. The MBA hopes
to offer this CLE program and similar programs in a variety of commonwealth courthouses in the future.  ■

your core network for the rest of your
career. But I know that’s not very helpful right now.
Consider joining an organization
where you will see the same people
again and again, because if you think
about it, that’s how you always make
friends. Most bar associations actively
encourage law students to become involved, come to section meetings and
attend social gatherings. The Massachusetts Bar Association and the
American Bar Association have law
student sections that meet regularly,
and other publication contributors
have touted the benefits of affinity
bar associations that actively encourage recurring law student attendance.
Also, consider reaching out to bar associations or your school’s career services office to learn about local volunteer groups that law students can
become involved with.

The first time you enter the room,
everyone will be a stranger, but it
doesn’t have to be that way the second
time. As with everything, it is important to diversify your networking techniques, but why not start with an easy
one? Find a place to make friends, and
everything else will come easier. It’s
never too late or too early to get started, so why not now?

Serena Dassatti is a program attorney with the
Massachusetts Bar Association.

SCHOOL OF THOUGHT

Networking Making friends
BY JASON E. ARMIGER

The worst part
about networking
is the word “networking.” In most
of us, the word itself stirs feelings
of
inexplicable
anxiety. Thinking
Jason E. Armiger
about
“networking” conjures images of large conference rooms full of
name-tagged strangers, uncomfortable
conversations and the “what now?”
confusion that comes from staring at
the pile of 3” x 2” white trophy cards
that you studiously collected.
Ask any successful attorney any
number of questions, such as: What is
the best advice you can give to law students? How do I find a job? How do I
find a better job? To what do you owe

your success? And you will always get
the same response … “networking.”
So, what gives? How did all of
these people crack the secret code of
networking? What do they know that
you do not?
The answer is simple. Throw out the
word “networking,” with all of its connotations, and replace it with “making
friends.” The process of networking
is not “work,” as the evil linguist who
crafted the word seems to imply. My
network consists of strangers who became my friends, past colleagues, coworkers and employers whom I’ve kept
in touch with, and the people I meet
every day through introductions from
those friends and acquaintances.
In fact, you already have a built-in
network at this very moment; you have
been networking making friends since
the day you started law school, and
your classmates will become part of

Jason E. Armiger is a litigation associate at
Gesmer Updegrove LLP. His practice focuses
on commercial litigation and employment law
in the emerging technology market. Armiger is
involved in the local Boston startup community,
and he is the secretary-elect for 2017/2018
Board of Directors for the MBA’s Young Lawyers
Division. Jason graduated from Boston College
Law School in 2012.
School of Thought is a regular column geared
for law student members.
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MBA members honored at Volunteer Recognition Dinner
Volunteer Recognition Award
Rick Eurich
ALL PHOTOS BY JEFF THIEBAUTH.

50-year members with the MBA officers

Five Massachusetts Bar Association members were recognized for their outstanding service at the MBA Volunteer Recognition Dinner on July 19 at Lombardo’s in Randolph. Hon. Paul A. Chernoff (ret.), Hon. Edward M. Ginsburg (ret.),
Rick Eurich and Donald Gibson were each presented with a Volunteer Recognition
Award, which salutes members who volunteer substantial time and effort to the
mission, program and/or publications of the MBA or otherwise enhance the organization in a significant way.
Ventura Dennis received the Outstanding Young Lawyer Award, which is given
to a young lawyer who has demonstrated outstanding character, leadership and
legal achievement, and has contributed service to the community. The recipient of
the award must be a member of the MBA who has been in practice for fewer than
10 years and who has made a significant contribution to the legal profession
In addition to the five volunteer awards, the MBA also recognized its 50-year
members with service plaques at the July 19 Volunteer Recognition Dinner. In attendance at the event: Kevin B. Callanan, Bradley R. Cook, Martin S. Cosgrove,
David A. Ladizki, Nancy S. Nemon, Howard Newell, Norman C. Ross, Gerald C.
Rovner and Roy D. Santos.

Volunteer Recognition Award

Hon. Edward M. Ginsburg (ret.) and
Hon. Paul A. Chernoff (ret.)

From left: Volunteer Recognition Committee Chair Grace V.B. Garcia, Rick Eurich and MBA Presidentelect Christopher P. Sullivan

Rick Eurich, although retired from his firm, has selflessly contributed his time
and efforts to the MBA for more than 20 years. He has volunteered at the MBA
in several roles, most notably as a member of the MBA’s Insurance Committee, a
group whose role he sees as providing “insurance, expertise, knowledge, and ability to the MBA and through the MBA to its various members.”
The numerous hours that Eurich has spent meticulously investigating, editing
and negotiating the MBA’s insurance issues has been vital in reforming the MBA’s
malpractice insurance policy. According to one colleague, “Without his expertise,
knowledge and commitment, the MBA’s program would not have risen to the largest lawyer’s malpractice program in Massachusetts.”
For his part, Eurich is equally proud of the benefits the Insurance Committee
has helped provide to MBA members. ”What is really satisfying to me is that we
have been able — not surreptitiously, but certainly invisibly — to provide them
with better insurance and at a better rate than they otherwise would be able to get,
and, to that extent, have benefited them and committed them to continue in their
practice,” he says.
In addition to his irreplaceable efforts within the Insurance Committee, Eurich
also found the time and energy to volunteer as a judge with the MBA’s Mock Trial
Program for several years, where he was able to apply and share the knowledge
that he has learned as a lawyer. Eurich believes that “the most rewarding part is
seeing how much time and effort the high school students put into this program …
and see[ing] how they perform after they have invested all that time.”

Volunteer Recognition Award
Donald Gibson

From left: Volunteer Recognition Committee Chair Grace V.B. Garcia, Judge Edward M. Ginsburg
(ret.), Judge Paul A. Chernoff (ret.), and MBA President-elect Christopher P. Sullivan.

Countless new attorneys have been inspired by the team of Judges Edward M.
Ginsburg (ret.) and Paul A. Chernoff (ret.). The Massachusetts Bar Association
has benefitted, as well, from this pair of well respected judges, who have shown a
remarkable dedication to the MBA through their work on professionalism-based
CLEs aimed at young practitioners.
Ginsburg and Chernoff created a training program about five years ago to teach
young attorneys the keys they consider vital to a lawyer’s success — most notably,
the importance of professionalism and professional behavior. “If you practice with
professionalism, that’s the way to success, and … our aim is to show that,” says
Ginsburg.
Twice a year, Ginsburg and Chernoff drive to the College of the Holy Cross
to teach “Ethics for the Practicing Lawyer” and “Your Reputation is Everything:
How Lawyers Should Act.” Chernoff notes how he and Ginsburg will play off one
another to make the training courses humorous, as well as informative. “Judge
Ginsburg and I, we like to say that we don’t agree on very much,” says Chernoff.
“But I think we do agree that the key to the program … is to make it non-academic
and to make it interesting and entertaining, yet very informative. And that’s really
hard to do.”
Ginsburg and Chernoff take time during the end of their presentations to ensure
that they answer any of the young attorneys’ questions. By spreading their knowledge and helping young attorneys, they’re only paying forward the experience that
helped them when they were new to the bar.
“I think that it’s up to older lawyers to help mentor younger lawyers, because
that’s what helped me,” says Ginsburg. “Older lawyers helped mentor me, and I
think it’s a way of giving back. And it’s fun. It’s fun!”

From left: Volunteer Recognition Committee Chair Grace V.B. Garcia, Donald Gibson and MBA
President-elect Christopher P. Sullivan.

Over the past 17 years, Donald Gibson’s involvement with the MBA’s High
School Mock Trial Program has included stints as an attorney coach, judge and
committee member, among other roles. Most recently he served as chair of the
Mock Trial Committee. At each step of the way he’s made a lasting mark on the
program and its students.
Gibson has been a vital leader for the program, whether helping to create the
cases that are presented to the students or serving as a coach and providing students with positive feedback and constructive observations. He believes strongly
that the students are getting a real-world benefit from participating in the program,
and he has always been gratified by the way they are “like sponges” and soak it
all in.
The MBA’s Mock Trial Program, which has grown to feature more than 130
high schools in the commonwealth, allows high school students the op17
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VOLUNTEER RECOGNITION DINNER

Continued from page 16

portunity to further their interests in the area of law through “applied learning,” he
explains. He tells them: “It’s something in the real world; this is what I do. … This
is going to affect you in the future. You have an investment in this.”
He believes the most important benefit of the program for the students is their
enhanced esteem and self confidence. In turn, he says he feels better about the future of the profession. “When you see these kids and you work with these students,
and you see how bright they are, how intelligent they are, and how, if they are challenged properly, how they respond and how they improve, it just gives me a lot of
self confidence and affirmation that, hey, we are going to be alright,” Gibson says.
While this is Gibson’s last year in the Mock Trial program, he hopes his efforts
have helped shape these future lawyers and that the Mock Trial Program will continue to grow.
“I would like to think that I have done something to make that future a little
brighter — that somewhere down the line there is a little bit of me that’s carried on
through them and that’s going to make a major difference someday,” he says.
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Renew today and
MAXIMIZE YOUR MEMBERSHIP
Join a SECTION or PRACTICE GROUP
Unlimited section membership is included as part of your MBA membership. Join
one of the MBA’s sections, the Young Lawyers Division or several area-specific practice groups for networking and leadership opportunities.
Become active on MY BAR ACCESS
Connect with more than 9,000 MBA members using the MBA’s virtual community
where members can share information with each other. Use this practice tool to
share tips of the trade and network with fellow members online.

Outstanding Young Lawyer Award
Ventura Dennis

Participate in MentorMatch

A
A

A virtual career development tool, MentorMatch provides you with a unique opportunity to share and receive leadership and management skills, guidance, advice,
and valuable life lessons from fellow MBA members.
Try our FREE LEGAL RESEARCH TOOLS
Enjoy FREE, unlimited use of Fastcase, one of the largest online legal research libraries, which provides coverage from state and federal courts, state statutes, and
administrative regulations, as well as court rules and other valuable libraries.
Attend a NETWORKING RECEPTION
Meet and mingle with fellow MBA members in relaxed social settings, such as speed
networking, wine tastings, sports events, casino nights, community service projects
and more.
Take advantage of FREE CLE

From left: MBA Young Lawyers Division Chair Victoria M. Santoro, Ventura Dennis and MBA Presidentelect Christopher P. Sullivan.

In a short period of time Ventura Dennis has done some remarkable things at
Greater Boston Legal Services (GBLS). A 2013 Boston University School of Law
graduate, Dennis began her time at GBLS as a law student intern. She then pursued
a fellowship in the CORI and Re-entry Project of GBLS, which led to a full-time
position there, where she still works as an attorney.
Through her work at GBLS, Dennis has been able to get criminal records sealed
for hundreds of individuals, increasing their opportunities to obtain a job, earn an
education, and acquire housing. Many of these individuals were able to escape
poverty due to her hard work and dedication. She also developed a criminal record
sealing clinic in the Bromley Heath public housing development in Boston, which
furthered her passion for helping others.
“I feel very fortunate that I’m able to advocate and be on the front lines for these
poor communities in Massachusetts,” Dennis says. “And because I’m from them
myself and I have family and friends who are still in these communities, I feel like
I’m able to have a direct effect on people’s lives, and that is what motivates me to
keep going, even though it can be very stressful and disappointing sometimes.”
Dennis has also proven to be an effective mentor to her peers. At GBLS she
developed a lunch group for attorneys who are on fellowships to come together as
one and further their interests and skills related to legal services. Dennis believes
that this group “is a great way for us to connect and problem solve.” While keeping
busy with all of her projects, Dennis has also taken on a leadership role by serving
as a member of the legal services’ attorney of color coalition.
Dennis’ impressive skills, as well as her strong passion to empower others, have
led to many successes already. And she’s not done yet. Her newest project is to explore the massive firings of Uber drivers, as this issue appears to pertain to the new
CORI law.
■

From in-person seminars to live-streaming video, the MBA has many convenient
ways to fit CLE into your busy schedule.
WRITE AN ARTICLE for an MBA publication
Submit an article for the Massachusetts Lawyers Journal, Section Review or Law Review. Share your analysis of a case, recent or pending legislation, or practice advice.
Become a member of the
MBA LAWYER REFERRAL SERVICE (LRS)
Expand your client base by joining one of the largest referral services of its kind,
which makes more than 25,000 referrals each year — and now offers instant referrals 24/7.
Obtain coverage through the MBA INSURANCE AGENCY
Access professional liability, health, life, disability and personal auto insurance at
specially negotiated rates through the MBA’s own insurance agency.
VOLUNTEER to serve the public
Assist the seniors in your community by giving a free presentation about elder law.
Become an instructor, supervisor and mentor to students. Volunteer with the MBA’s
Statewide Mock Trial Program.
Collaborate on LEGISLATION impacting the profession
Join fellow MBA members to develop policy positions that improve the administration of justice in the commonwealth.
Utilize the FEE ARBITRATION BOARD or
COMMITTEE ON PROFESSIONAL ETHICS
Settle legal fee disputes through the MBA’s Fee Arbitration Board, which provides
voluntary binding arbitration for disputes. Or, receive FREE assistance from the
MBA’s Committee on Professional Ethics to help resolve concerns in your practice.

RENEW TODAY — 4 EASY WAYS

q ONLINE: www.MassBar.org/Renew
w CALL: (617) 338-0530
e MAIL: MBA, 20 West St., Boston 02111

r VISIT US IN PERSON: 20 West St., Boston or 1441 Main St., Suite 925, Springfield
The MBA celebrated its dedicated 2016-17 volunteers on July 19.

i Belong
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Catalano goes the extra mile in MBA leadership year
BY MIKE VIGNEUX

During the summer months, Massachusetts Bar Association President Jeffrey N. Catalano rides his bike to work every
day. As he pedals toward the conclusion of his year as president
on September 1, he compares this stage of his presidency to the
final ascent on his daily course.
But when Catalano looks over his shoulder at the 2016-17
association year, which is nearly behind him, one thing is certain — it’s been quite a ride.
It was a year filled with exciting new initiatives, such as
the launch of the MBA Leadership Academy, the adoption of
an important immigration resolution and a series of criminal
justice reform resolutions, the creation of the MassBar Beat
podcast, new Dispute Resolution and Law Student sections,
and the crafting of new Civility and Professionalism Guidelines. These are just a few of the many accomplishments of the
past year.
Catalano acknowledges that the ride has not been a solo
one, as he enthusiastically asked MBA members to “join us in
leadership” throughout the year and the entire MBA community answered his call.
“With the assistance of an amazing officer team, Marty
Healy and all of the MBA staff, we got so much done,” said
Catalano. “I don’t think I’m going to look back on this year and
wonder if I could’ve done more.”
He realizes that every MBA president brings their own
unique approach to the position and puts their definitive stamp
on the organization. Catalano brought his own style to the
MBA right from the beginning in October when he decorated
the president’s office with zombies, skeletons, cobwebs and
several other Halloween artifacts to the delight of MBA staff
members who passed by the fourth floor office.
“It’s important to lighten things up,” said Catalano. “We get
a lot done and we take on big issues, but we’re not above having a good laugh once in awhile.”
Because the position of MBA president is only for one year,
each presidency typically builds on the one before it. One president passes the gavel to the next, and they take their turn in a
system of collaborative leadership.
“I see it like climbing a human pyramid,” remarked Catalano. “Whatever you get done, you’re doing it on the backs of
those who came before you. And the view of the legal world
from the top is pretty awe inspiring.”
But perhaps the most inspiring moment for Catalano came
when the MBA’s House of Delegates adopted a historic immigration resolution at their Jan. 26 meeting in anticipation of an
executive order issued by President Donald Trump. The HOD
voted to unequivocally support the resolution, which takes a
firm stand in support of due process and legal representation
for immigrants in deportation and detention proceedings. It
also reaffirms the MBA’s support for sanctuary city protections
afforded by municipalities in the commonwealth.
“That, to me, established the MBA’s important role in history. It became the floor on which we could then stand up on
other resolutions, such as the ABA’s,” said Catalano.
Another meaningful accomplishment during Catalano’s
presidency was the implementation of the MBA Leadership
Academy, a 12-month program that runs concurrently with the
MBA’s association year to develop and prepare young attorneys for future leadership roles within the bar and beyond. The
first class “graduated” on June 20.
“We’re not just creating future bar leaders. We’re creating
future community organizers, future judges, future politicians
— all with the same kind of character traits that we find really
important,” said Catalano.
On September 1, Catalano officially turns over the role of
MBA president to President-elect Christopher P. Sullivan. Catalano describes Sullivan as intelligent, driven, hard working,
compassionate and thoughtful.
“The MBA is going to be in amazing hands next year,” said
Catalano.
Going forward, Catalano will continue to be involved with
MBA activities, such as the Oliver Wendell Holmes Jr. Scholarship Committee, serving as a Mock Trial coach and expanding limited assistance representation across the state.
One of the most rewarding aspects of Catalano’s year as
president has been the relationships and friendships he’s made
across the state in all different segments of the bar, the judiciary and the government. He views these relationships as connections that will last throughout his career.
More importantly, it has been these interactions with people across the state that has strongly reaffirmed his belief that
the commonwealth continues to be a leader and an example for
other states to follow.
“Whatever chaos seems to be happening in Washington
DC, Massachusetts has it figured out,” said Catalano. “We’ve
got our act together.”
■

The MBA’s Leadership Academy hosted its first “Profiles in Leadership” training session for 21 fellows selected in October 2016 in Boston. From left:
MBA Chief Legal Counsel & C.O.O. Martin W. Healy, MBA Vice President John J. Morrissey, Massachusetts Lieutenant Gov. Karyn Polito, MBA Treasurer
Christopher A. Kenney, Chairman & C.E.O. of Suffolk Construction Company Inc. John Fish, MBA Past President Valerie Yarashus, Donoghue, Barrett &
Singal partner William Sinnott, MBA President Jeffrey N. Catalano, MBA Secretary Denise I. Murphy and MBA President-elect Christopher P. Sullivan.

From left: MBA Chief Legal Counsel and Chief Operating Officer Martin W. Healy; 2017 Annual Dinner Keynote Speaker CNN senior analyst and
best-selling author Jeffrey Toobin, the 2017 Annual Dinner Keynote Speaker; and MBA President Jeffrey N. Catalano

MBA President Jeffrey N. Catalano received the ceremonial oath of office from Supreme Judicial Court Chief Justice Ralph D. Gants at his
President's Reception in September 2016.

MBA President Jeffrey N. Catalano presides over a House of Delegates meeting at the MBA in Boston.

Led by MBA President Jeffrey N. Catalano, MBA members commemorated Veterans Day in 2016 by joining military veterans, who are
members of The Mission Continues Lowell Platoon, at The Mill City Grows Rotary Club Park community garden for a day of service. Volunteers
broke down old garden beds and rebuilt 40 new ones. Photos courtesy of The Mission Continues and Jeffrey Catalano.
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Get niche quick: how to select your practice areas
BY JARED D. CORREIA

It’s important to avoid settling
on a general practice in 2017. Trying to maintain a general practice in
the modern legal field is next to impossible to do well. For one thing,
it’s difficult to sell everything, and
not just one thing — you’ve probably heard of Bumble Bee tuna, but
Jared D. Correia not Calumet general fish purveyors,
right? The problem extends to referrals, too — if you’re
sending a colleague a referral, you want an expert, not
someone who dabbles. As a general practitioner, you’re
continuously working toward competency in a variety
of practice areas — constantly reinventing the wheel
kills your efficiency, and opens you up to malpractice
claims.
But, even if you understand that there are distinct advantages to refining your niche, it’s another thing entirely
to make a choice of where you want to direct your efforts.
Here are some tips:

Do what you like … or, what you
think you like
Ultimately, in any business, you want to do work
that you enjoy. Plenty of people don’t enjoy their work;
but, those folks are not as efficient as the people who
do, because they inevitably look to avoid their commitments. Even if they get them done, it’s a painful process. If you decide that you want to practice divorce law
because you think there’s a lot of money in it, but you
hate conflict … well, that’s not going to work out too
well for you. If you decide to become an appellate attorney, and research is not your bag, you won’t be practicing at your highest level. This is not to say that you have
to love your job — no one loves to work; especially for
business owners, there is always baggage attached to
doing the things they enjoy. But, you have to more than
tolerate what you do, to consistently do it well.

As a new attorney launching a practice, you will
have no idea what you like. You’ll know what you think
you like; but, you won’t know for sure until you try
it. So, experimenting, trying different practice areas to
see what fits … that’s all on the table for a new solo or
small firm manager.

All politics is local
Don’t make business decisions in a bubble. Attorneys far too often manage their law firms based on
guesses or hunches and suppositions; and, those same
attorneys often ignore evidence that is contrary to their
beliefs. If you’re dead-set on starting an estate planning
practice, don’t make that decision in a vacuum. Are
there other estate planners in your area? How many?
What do they charge? What are their target clients?
How would you differentiate yourself from them? Is
there another, underserved practice area in your community that represents an unmet need?

Run the numbers
How will your practice niche fund your law firm?
You don’t know until you figure out what your overhead is, in the first instance. Before you make a penny,
you have to meet your overhead. From there, you can
pay yourself: the equivalent of a subsistence wage, and
then a salary. But, you’ll also need a plan to get to the
revenue and salary level you want. So, figure out how
much you will charge for your service, and do some
revenue projections. Set up an aggressive case and a
conservative case, and play each out. You’ll then have
a far better idea of the potential economic viability of
your law firm.

Trending topics
One of the advantages of running a solo or small
firm is that you can be agile. You can set up in a new or
intriguing practice area, or jump to one, if you believe
that the effort involved will yield fruit. Your practice

niche, then, could be built on the foundation of a new
law, or a change in the law. You could work in a practice
area that not many lawyers focus on, or that not many
lawyers in your geographic area practice in. Finding a
trend, and riding it, is a species of the argument dictating that you consider pitching your tent where the competition is least stiff.

One is the loneliest number
A niche practice is a defined practice; but, it does
not mean that you can only practice law in just one area.
If, instead of holding out for many different practice areas, you reduce your expertise to three or four practice
areas, that is still a niche practice.

Take a complement
You should strive to build your niche practice on
complementary practice areas. Complementary practice
areas are those which referrals can made between. For
example, within the family law construct, divorce work
often leads to estate planning work, because newlydivorced persons will need to re-do their estate plans.
Across practice areas, there is traction between immigration law and criminal law, since some immigration
clients have immigration issues that arise out of criminal law matters. Choosing complementary practice areas, via which you can make internal cross-referrals, is
another way to build out your revenue profile. 
■
Jared D. Correia is the CEO of Red Cave Law Firm Consulting, which
offers subscription-based law firm business management consulting
and technology services for solo and small law firms. A former
practicing attorney, Jared has been advising lawyers and law firms
for over a decade. He regularly contributes to legal publications,
including his column, “Managing,” for Attorney at Work, and his
“Law Practice Confidential” advice column for Lawyerist. Jared is
the author of the American Bar Association publication “Twitter in
One Hour for Lawyers,” and also the host of the Legal Toolkit podcast
on Legal Talk Network. Jared also teaches for Concord Law School,
Suffolk University Law School and Solo Practice University.

Finding your way as a new sole practitioner
BY ROSE M. COLON

Starting your own practice? Don’t let anyone fool
you; it’s a lot harder than you think, but so much
more rewarding than you ever imagined.
I was shocked when someone asked me to write
down any insights I may have on starting my own
practice. Honestly, I still feel there is so much for me
to learn given I’ve only opened my own practice less
than one year ago. There are still days when I question whether starting my own practice was worth it.
I watch people’s facial expressions as they go from
delighted at meeting me to being in complete shock
when I tell them I’m a solo practitioner. The looks
on people’s faces range from amazement and pure
excitement to complete and utter fear and confusion
as to why I, a newly licensed and admitted lawyer,
would risk my time, energy and limited resources in
order to start a new venture that, quite frankly, may
not survive past the first few years. At times those
same faces will have such an impact on my psyche
that I immediately begin having roller coaster rides of
emotions spanning anywhere from “they’re just not
risk takers” to “they’re missing out, it really is exciting starting my own business” or maybe even “I don’t
need to work in a big firm with their haughty offices and their lucrative payroll” to “OMG what have
I done… maybe it’s not too late to apply at Home
Depot!” (Home Depot is a great job by the way; they
offer full benefits!)
Yet, if you’re passionate about the work you are
embarking on, you’ll be reminded of the reasons why
you’ve started your own practice: helping people, being dedicated to learning the legal craft, being your
own boss, making your own schedule, having flexibility, etc. First, take a deep breath; you’re okay! The
most important lesson I’ve learned in this first year
of solo practice is that talking is a valued attribute.
Whether talking to potential clients, current clients,
colleagues, opposing counsel or court staff, etc. your
voice is valuable. Seek, connect and talk to your mentors and do it often; gather as many mentors as possible with a wide range of experience.

Mentors are critical to your
practice
Having multiple and diverse mentors in your area of
practice allows you a broad spectrum of insight into a
particularized field or area of practice with which you're
hoping to transition successfully into. Mentors serve
multiple roles and should serve multiple facets for you
during your startup. I’m lucky enough to have good relationships with several lawyers that have a wide range
of experiences. Whether it’s reaching out for a discerning eye on creating your letterhead, business cards, and
marketing tools or connecting with someone who has
the organizational, work-life balance or litigation skills
you seek to emulate, mentors are critical! Being able to
express yourself and your issues with your mentor will
only further your confidence when speaking to your clients, opposing counsel and, most importantly, the judge.

‘Do your job’
To quote our great Patriots coach, Bill Belichick —
“Do your job!” I’ve realized in this first year that most
of my anxiety regarding my future as a newly admitted,
bright eyed and bushy tailed, naïve attorney with big
dreams of saving the world one client at a time was easily calmed by tackling whatever work I had right in front
of me; albeit it was only one file or one task at the time.
The work will come. But if you’re not ready to begin
tackling those smaller things to help startup your practice — creating business cards, letterhead, reaching out
to mentors, etc. — how will you tackle someone’s complex commercial real estate transaction or contentious
divorce? Focus on the work that’s right in front of you.

Ask questions and then ask
follow-up questions
Be inquisitive! Ask questions and then ask follow
up questions. As lawyers, we are both trained to ask
questions and paid to ask questions. Since the first client you will ever have is yourself, ask as many ques-

tions as possible. And then, get a second/third/fourth
opinion. In law school, I remember my trial skills professor reminding us never to ask a question you don’t
know the answer to. But in real life practice, I’ve realized the only way to know the answer is if you ask
questions. This develops your skills during the preliminary stages of your case. Practicing criminal defense
is difficult work but is made more difficult without
proper investigation. Use your analytical and inquisitive nature to help you develop questions. It could always start the same; who, what, where, when, why and
how but quickly moves to more involved and developed
questions. Most clients will focus on the final result not
realizing a small detail could be the je ne sais quoi that
tips the scales of justice in their favor.

Set a plan (but be flexible)
Be prepared to shift sails, but not the course. There
were many things and ideas I had before setting up
my practice. I believed myself to be very organized
and disciplined. However, as a new lawyer and one
that would love to litigate cases, I quickly realized the
ideals and principles I thought would make me a better lawyer may not all work out to be beneficial in the
quick pace world of criminal court. I needed to shift
my sails but not change my ultimate goal — changing
the world by helping one client at a time. I quickly released any ideas I may have had about my plans, kept
the ones that worked, and adjusted my sails in order to
properly navigate new waters — the courthouse.
Setting up a practice will always have unexpected
curves in the road, but the reward of reaching your
goal is worth going the extra mile to get there! Now
go out there and reach your goals! 
■
Attorney Rose M. Colon is a recent graduate of Western New England
University School of Law (J.D. '15) and had previously spent over
10 years working in the legal field prior to entering law school. She
obtained her Bachelor of Arts in Legal Studies (B.A. '09) from Bay
Path College and is an ABA certified paralegal. In June of 2016, she
decided to hang her shingle in Springfield, concentrating in the areas
of criminal defense and personal injury.
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TAKING CARE OF BUSINESS

How lawyers are adapting to a shifting professional landscape
BY JOHN O. CUNNINGHAM

Revolutionary changes are reshaping legal practice and legal
service delivery, largely driven by
client preferences and technological innovation.
That was the message from Professor Gabriel Teninbaum, the director of the Institute on Law PracJohn O. Cunningham
tice Technology and Innovation at
Suffolk University Law School, when he spoke to the
Legal Sales and Service Organization’s international
audience in May.
The ABA Journal, Bloomberg Law and numerous
other press outlets have also documented the accelerating pace of change in the legal profession, giving practitioners much to think about in shaping their business
development and legal service strategies.
It is impossible to summarize the dizzying array of
important trending changes in legal practice and legal
service delivery, but here are 10 examples to consider:
1. Reportedly, more than half of law firms with at
least 50 lawyers are now systemically experimenting with new approaches to legal service. For example, one global firm, Reed Smith, has hired an
innovation officer who is leading collaborative efforts at two innovation hubs, developing ideas for
better and faster delivery of legal services and products, as well as initiatives to get in front of futuristic
practices (such as regulatory work on drones and
self-driving cars).
2. Numerous firms have undertaken training in process improvement and “LEAN” management techniques long utilized by corporate clients to speed
up commodity work. Firms are applying these
techniques in areas such as asset-based lending,
contract reviews and routine commercial litigation,
improving speed, quality and internal cost.
3. So-called “alternative legal service providers” and

4.

5.

6.

“legal process outsourcers” are mushrooming. According to a recent publication in the ABA Journal
online, over half of corporations and law firms are
utilizing these alternative providers, many of them
technology-based, to reduce costs. A growing number of consumer clients are even choosing alternative providers, such as LegalZoom and Hot Docs, to
do entire legal tasks, such as drafting wills, making
basic corporate filings and effecting online dispute
resolution. The growth in this area is geometrically
progressing, according to multiple authorities.
Law firms are beta-testing futuristic products to
get ahead of the curve. For example, Bryan Cave
has launched TechX, a program in which providers
give free technology product trials and training to
firm lawyers and their clients in exchange for valuable feedback.
Some firms have developed their own tech-related
systems to win over clients. An international labor and employment firm, Littler Mendelson, developed a CaseSmart system to track the status of
all litigation matters in real time while gathering
data that enables managers to spot trends in workplace complaints by manager, subject matter or
other variables. One of the world’s largest firms,
Reed Smith, similarly developed its Periscope system to track and analyze data related to discovery
costs, discovery management and the efficiency of
certain discovery professionals, resulting in better
discovery management. A small litigation boutique
in Houston even developed CS Disco, the fastest
growing e-discovery technology, now used by more
than 400 firms and 50 of the AmLaw 200.
Both consumer and corporate clients are utilizing
social media exchanges to rate lawyer performances and make referrals. Consumers increasingly use
Avvo and similar services while in-house lawyers
are using their own networks. One Fortune 100
company, General Electric, even developed a kind
of internal “Yelp” for in-house lawyers who hire

outside counsel and legal experts.
Law firms are hiring specialists, such as pricing directors and data directors, who are using historical
data, both inside and outside of the firm, to forecast
profits for fixed price or alternative fee work, or to
predict outcomes in cases, as well as speed, costs
and other variables.
8. A few firms are investing in artificial intelligence
systems, such as adaptations of IBM’s Watson. A
Texas-based firm, Baker Hostetler, is using one
such adaptation to sift through thousands of legal
documents and public records to pluck out information pertinent to every aspect of any bankruptcy
litigation matter. This system can understand human questions, and it can learn from context and
analysis, picking up accuracy and speed as it gathers more input, providing rapid reference citations,
analysis and predictions based on fact patterns,
venues and judges.
9. Some corporate clients, such as Fidelity Investments and Liberty Mutual, are applying so-called
“design thinking” to their law departments. They
are developing systems and processes for legal application that will be easier and faster to use while
tracking more relevant data.
10. Some corporate clients, such as Microsoft and Kia,
are helping outside lawyers to ratchet up their tech
savvy and performance. Kia, for example, now tests
the tech-related skills of outside legal professionals
on certain systems it regularly utilizes, and then
helps to “up-train” those in need of a performance
boost, resulting in greater efficiency and lower legal costs for Kia.
■
7.

John O. Cunningham is a writer, consultant and public speaker. As a
lawyer, he served as General Counsel to a publicly traded company
and to a privately-held subsidiary of a Fortune 100 company. For
more information about his work in the fields of legal service,
marketing, communications, and management, check out his website
and blog at: johnocunningham.wordpress.com.

LAWYERS CONCERNED FOR LAWYERS

Shaken up

Q:

A week ago, there was a
scary incident in the office
of my law firm, involving
the unexpected appearance of a potentially violent individual related to
one of our former
clients, who was
standing only a few
feet from me. Fortunately, no one was
Dr. Jeff Fortgang injured and the situation was resolved appropriately and
fairly quickly. Since then, however, I
haven’t been the same. Things have felt
unreal, and my sleep has been repeatedly interrupted by nightmares. I’ve
been working at home, because I can’t
quite bring myself to go to the office.
Even when I venture out to a store, I
feel jumpy, as if anyone I encounter
could be dangerous. My closest friend
thinks I have post-traumatic stress disorder (PTSD) and need therapy, but I
think that’s about more serious trauma.
Yet, I’m certainly not functioning like
my normal self.

A:

There are a myriad of ways
that the practice of law can
bring heightened stress into
a lawyer’s life. We tend to think about
factors such as work pressure, competition, and vicarious traumatization,

but there are also situations in which
work can involve exposure to actual or
potential violence.
You are experiencing some of the
symptoms of so-called acute stress disorder (Acute Stress), the term applied
to strong reactions that begin shortly
after a traumatic event but which often
fade within about a month. The symptoms are very similar to those of PTSD,
but of briefer duration. Not everyone
who experiences Acute Stress will go
on to develop PTSD or require professional treatment.
During this anxious period, it’s a
good idea to try to keep stress levels
relatively low, reinforce your supportive connections with friends, family,
church, etc., and make sure that you’re
getting sufficient nutrition and generally taking reasonable care of yourself.
It can be helpful to remind yourself
that anyone would be shaken by such
an experience, and accept that your
symptoms are an understandable outgrowth of a frightening experience.
Some people feel better after talking about what they endured, while
others do better steering away from the
subject for a while — those who care
about you should take their cue from
you. While you don’t want to develop a
phobic reaction to the office by avoiding it for too long, it may be helpful
to begin your return to the work envi-

ronment with brief exposure, gradually
increasing time there as your comfort
level permits. Environments and activities that are familiar and safe can be
helpful in coming back to feeling like
your usual self, but that does not mean
hibernating at home. Some people find
short-term use of medications helpful;
some blood pressure medications, for
example, can reduce reactivity of the
autonomic nervous system.
Whether you have actual Acute
Stress or something short of that, there
is every reason to anticipate that you’ll
feel progressively better within a few
weeks. It might help to come into LCL

BAR SEEN

and review the matter with one of our
clinicians; certainly, consider doing so
if you’re still feeling this way after a
month has gone by.
■
Dr. Jeff Fortgang is a licensed psychologist
and licensed alcohol and drug counselor on
staff at Lawyers Concerned for Lawyers of
Massachusetts, where he and his colleagues
provide confidential consultation to lawyers
and law students, and offer presentations on
subjects related to the lives of lawyers. Q&A
questions are either actual letters/emails or
paraphrased and disguised concerns expressed
by individuals seeking LCL’s assistance.
Questions may be emailed to DrJeff@LCLMA.org.

Snapshots from around the MBA

Business Law Section Council hosts year-end celebration
Members of the MBA’s Business Law Section Council recently hosted an end-of-year
celebration in Boston on June 9..

■
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TECHNOLOGICALLY SPEAKING

Apps for mobile attorneys
BY HEIDI S. ALEXANDER

The vast majority of Americans —
77 percent — own a
smartphone. Indeed,
one in 10 American adults use their
smartphone as their
primary means of
Heidi S. Alexander accessing the internet. For lawyers, mobile use is even
greater. According to the American Bar
Association’s (ABA) Legal Technology
Survey in 2016, 93 percent of attorneys
surveyed report using a smartphone and,
in fact, 70 percent report using a smartphone to do legal work while still at the
office.
Reliance on our smartphones is now
the norm. There are even attorneys that
have gone so far as to ditch all other devices and rely solely on a smartphone or
tablet to practice law. While you need not
go to those lengths (at least in the near
future), you can use your smartphone for
a number of practice-related tasks.
Fortunately, there is no lack of applications available for your smartphone.
Currently, there are approximately 2.5
million apps available each for Android
and Apple users. Let me help you narrow down your selections by suggesting a few applications to boost your
productivity on the go. This list is based
on a presentation I gave at ABA TECHSHOW 2017.

Microsoft Office and
G-Suite
Microsoft and Google make their office applications for both Android and
iOS users alike. If you use dictation,
drafting on a mobile device works quite
well. Price: Free (with premium/business level services options).

Dropbox
Store your documents in the cloud?
With Dropbox on your mobile device,
you can access your documents from
wherever you are. Price: Free (with premium/business level services options).

Evernote
Known as a note-taking application,
Evernote is essentially a tool for remembering everything. With its mobile app,
you can quickly save notes and images,
access existing notes, save web pages
for reference, and scan and save business cards. Evernote syncs to the cloud
and thus all this information is available whenever and wherever you need
it. Price: Free (with premium/business
level services options).

Scannable
This simple scanning app for iOS
allows you to scan business cards, receipts, and documents as well as scan
multi-page documents to create a single
PDF. Scannable automatically crops and
adjusts lighting. You can save scans directly to your phone or upload to cloud
storage services. Scannable does not apply optical character recognition (OCR),
unless it is uploaded to Evernote, which
then applies OCR. Price: Free.

ABBYY FineScanner
This app, available for Android and
iOS, is similar to Scannable, but will apply OCR to most documents. It can also
split facing book pages into two separate
images, removing defects and straightening curved text lines. Price: Free (with
premium options).

Trial Pad
This iPad-only app made by Lit Software is one of the most popular apps for
trial attorneys. You can organize, annotate,
and present evidence using your iPad in
court. Lit Software also makes DocReviewPad and Transcript Pad for the iPad.
Price: $129.99 (one-time fee).

Get Human
Ever spent hours trying to get through
to customer service? Sometimes it can be
nearly impossible to get someone live on
the phone to help. This app provides information and instructions for accessing
customer service for many companies.
Price: Free.

Spot Hero
If you drive and park in a major city,
you need to try out this app. Spot Hero
will locate parking spots nearby, which
you can then compare and book online.
Oftentimes, Spot Hero provides a discount
when you book and pay online. Available
in 40 U.S. cities. Price: Free.

information in this secure vault, including
social security numbers, software licenses, membership data, notes, and more.
Although available for both Android and
iOS, this app is most popular among Apple
users. Price: Starting at $2.99 per month.

LastPass
LastPass is another password manager.
Its features are comparable to 1Password.
Price: Free (with premium options).

Signal
Worried about unauthorized access to
your audio, video, or text chats? Signal, an
open source app, continues to be touted as
one of the best apps for encrypted audio,
video, and text communication. Signal is
not a business; it operates on grants and
donations, and therefore contains no advertisements. Price: Free.

Buffer
Managing multiple social media accounts for marketing purposes can be time
consuming. Spend less time by using Buffer. Buffer connects multiple social media
accounts (LinkedIn, Facebook, Twitter,
Google+, Instagram and Pinterest) to then
schedule information that you wish to
share. Price: Free (with premium options).

Calm
Lawyers are terrible at taking breaks.
But, if you don’t take breaks you will

burn out. Keep up your energy by taking a
break to breathe or meditate with this app.
Calm provides daily mediation (guided
and unguided), breathing exercises, and
even sleep stories to help you fall asleep
at night. Use this app’s timer feature to remind you to take a break. Price: Free (with
premium options).

Headspace
Keep hearing about the benefits of
mediation but don’t know where to start?
This is a great beginner meditation app,
starting with 10-minute meditation sessions and fun animations to keep you motivated. This app will track your sessions
and provide other helpful statistics. Price:
Free (with premium options).
■
Heidi S. Alexander, Esq. is the director of Practice
Management Services for Lawyers Concerned for
Lawyers, where she advises lawyers on practice
management matters, provides guidance in
implementing new law office technologies, and
helps lawyers develop healthy and sustainable
practices. She frequently makes presentations to
the legal community and contributes to publications
on law practice management and technology. She
is the author of the ABA Law Practice Division’s,
Evernote as a Law Practice Tool, and serves on the
ABA’s TECHSHOW Planning Board. Heidi previously
practiced at a small firm and owned a technology
consulting business. She also clerked for a justice
on the highest court of New Jersey and served as
the editor-in-chief of the Rutgers Law Review. She
is a native Minnesotan, former collegiate ice hockey
goaltender for the Amherst College Women’s Ice
Hockey Team, and mother of three young children.

MileIQ
Hate the tediousness of capturing
mileage for business purposes? This app
can automatically capture every mile you
drive with its drive detection feature. As
soon as you start moving, MileIQ will
prompt you to classify your trip as business or personal with a very simple swipe
gesture (as to not distract you). MileIQ
also provides reports and integrations with
accounting programs. Price: Free (with
premium options).

Hours Time Tracking
Need a way to track your time on the
go? This simple app can help. You can create multiple timers for different tasks and
projects (i.e. matters). Hours Time Tracking will export to a PDF, CSV, or create
a link to a web report. Price: Free (with
premium options).

Pennies
You didn’t go to law school to do
math. Or, at least that’s what you thought.
Budgeting is essential to run a business.
Pennies is an iOS app for people that don’t
like budgeting. You can add expenses and
budgets, set daily targets, and receive
valuable insight based on your purchasing
history. Price: Free.

1Password
If you use strong and unique passwords to reduce the risk of unauthorized
access to your data, you’ll need a way
to keep track of all your passwords. This
password manager, an encrypted cloudbased data repository, requires only one
master password to access all your passwords. You can also store other important

Da Vinci School of Intellectual
Property seeks local Adjuncts:
The Da Vinci® School, managed by Da Vinci Partners
LLC, an established Europe-based International Patent
& trademark ﬁrm and owner of the Da Vinci® brand
for legal education, seeks local firm collaboration in
helping organize and establish regular CLE programs
in your city focusing on international global IP strategy,
procurement, and enforcement.
For more information, contact us at
moetteli@davincischool.com
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PRIVILEGE TO PRACTICE

Understanding our disciplinary system
BY RICHARD P. CAMPBELL AND
SUZANNE ELOVECKY

Richard P. Campbell

Suzanne Elovecky

The Rules of Professional Conduct
are rules of reason. They should be interpreted with reference to the purposes
of legal representation and of the law itself. Some of the Rules are imperatives,
cast in the terms “shall” or “shall not.”
These define proper conduct for purposes of professional discipline. Others,
generally cast in the term “may” are
permissive and define areas under the
Rules in which the lawyer has professional discretion. No disciplinary action
should be taken when the lawyer chooses
not to act or acts within the bounds of
such discretion.
— Rule 3:07 Professional Conduct,
Scope.
Every practitioner knows intuitively
that the Supreme Judicial Court sits at the
apex of the state’s legal system. Many of
us took our oath of office as a lawyer at
a ceremony at Faneuil Hall led by a justice of the SJC. Likewise, practitioners
realize that the Board of Bar Overseers is
a state agency that has significant power
over them. After all, we pay our annual
license fees to the BBO and get a (flimsy) bar card in return.
The Rules of Professional Conduct
do not, however, inform us of the methods and means by which the imperatives
of proper conduct are enforced by the
SJC. In order to understand the dark side
of professional conduct, we need to turn
to Rule 4:01 Bar Discipline and to the
subordinate rules and policies promulgated by the BBO and the Office of Bar
Counsel under a delegation of authority
by the SJC.
The SJC asserts “exclusive disciplinary jurisdiction” over any lawyer or
foreign legal consultant engaging in the
practice of law in the commonwealth.
Rule 4:01, §1. The court’s paradigm for
lawyer discipline is a so-called “unitary
system,” where a single agency of the
court carries responsibility for all administration, investigation, litigation and
adjudication related to the oversight of
practicing lawyers.
The SJC created the BBO in 1974
through Rule 4:01, §5. The SJC appoints
its members, and empowers the BBO to
appoint Bar Counsel (with the approval
of the court), promulgate rules, lease office space, enter into contracts, and perform other acts necessary or proper in
the performance of its duties. Through
Rule 4:01, §3(c) and (d) and §6, the BBO
is empowered to create hearing committees and appoint hearing committee
members and special hearing officers. In
Rule 4:01, §7, the SJC gave separate duties and powers to Bar Counsel, despite
being appointed by the BBO, including
responsibility to “prosecute all disciplinary proceedings before hearing committees, special hearing officers, the Board,
and [the] court.”

The BBO and the Office of Bar
Counsel self-define their respective
roles as “an independent administrative
body to investigate and evaluate complaints against lawyers.” The BBO also
describes its administrative role as that
of a “tribunal to consider disciplinary
charges brought by Bar Counsel.” The
Office of Bar Counsel adds to its administrative role the “prosecut[ion of]
complaints against lawyers.”
The BBO and the Office of Bar
Counsel share office space at 99 High
Street in Boston and operate a common
website, where they proudly report that
“no public funds are spent to support
them” because “[t]he Bar Counsel's and
the Board's expenses come solely from
the annual registration fees paid by
lawyers.” The Client Security Board,
created by Rule 4:04, also shares office
space and the website with the BBO
and the Office of Bar Counsel. (Lawyers Concerned for Lawyers, a private
nonprofit corporation, and its Law Office Management Assistance Program
operate out of offices located at 31
Milk St. in Boston.)
A lawyer who becomes the subject
of a bar complaint deemed worthy of
investigation by Bar Counsel must appreciate the considerable differences
between defending herself in administrative proceedings related to her license and civil and criminal proceedings in the commonwealth’s District
and Superior courts. Perhaps one glaring difference is the obligation to cooperate with the “prosecutor.”
Rule 4:01, §3 imparts an affirmative
duty to respond to requests for information from Bar Counsel or the BBO
made in the course of processing a
complaint. Failure to cooperate by providing the requested information, failure to respond to a subpoena, or failure
to file an answer to a complaint results
in “an order of administrative suspension” from the practice of law. Rule
4:01, §3(2). The Rules of the Board
of Bar Overseers go further and state:
“Failure of the Respondent to cooperate with Bar Counsel's request and any
subsequent investigation may result in
disciplinary action or administrative
suspension under Supreme Judicial
Court Rule 4:01, Section 3.” BBO Rule
2.6.
Another difference of consequence
is manifested by the very strict time sequence for actions and proceedings set
forth in the Rules of the Board of Bar
Overseers. BBO Rule 3.7(a) provides
that “All disciplinary proceedings under these Rules shall be as expeditious
as possible, and all time limits shall
be mandatory and not discretionary.”
When a formal petition is served, the
lawyer has 20 days to file her formal
answer. BBO Rule 3.15 (a) (2) provides
that “failure to file a timely answer to
the petition shall be deemed an admission of the charges” and that “averments in the petition are admitted when
not denied in the answer.” BBO Rule
3.15 (a) (3) provides that failure to file
a timely answer “shall be deemed an act
of professional misconduct” and “shall
be grounds for administrative suspension.” The answer to the petition must
set forth in detail any facts and circumstances “in mitigation.” “Failure to include facts in mitigation constitutes a

waiver of the right to present evidence
of those facts.” BBO Rule 3.15 (f).
Within 20 days of filing the answer,
Bar Counsel and the lawyer must exchange the names and addresses of all
persons having knowledge of facts relevant to the proceedings and, within 10
days, comply with reasonable requests
made within 30 days following the filing of an answer for (1) non-privileged
information and evidence relevant to the
charges or the respondent. BBO Rule
3.23 mandates that a pre-hearing conference be convened where, “to the extent
possible … all procedural and substantive issues in the proceeding” will be
addressed, including discovery disputes,
contested issues, admissions or stipulations as to facts not in dispute, authenticity of documents, matters that might
shorten the hearing, limiting the number of witnesses, and establishing a date
for the exchange between or among the
parties of witness and exhibit lists and
exhibits intended for use in the party’s
case-in-chief or for matters in aggravation and mitigation. The rule mandates
that the parties “shall be fully authorized to make commitments regarding
those matters.” The rulings made at
the mandatory pre-hearing conference
“control the subsequent course of the
hearing, unless modified by the Board
chair for good cause shown.” BBO Rule
3.26.
The parties then proceed to an evidentiary hearing before a hearing committee or special hearing officer. The
BBO rules call for the direct and cross
examination of witnesses and the submission of documentary evidence. However, “the hearing and other proceedings shall proceed with all reasonable
diligence and with the least practicable
delay.” BBO Rule 3.29(a). If permitted,
closing arguments must follow immediately on the heels of the end of evidence.
Unless modified by the hearing committee chair or special hearing officer,
post hearing briefs must be filed within
30 days of receipt of the transcript. “No
extensions shall be granted for the filing of proposed findings and rulings or
briefs except for good cause shown.”
BBO Rule 3.43. The rules command the
hearing committee or special hearing
officer to “report promptly to the Board
its findings, conclusions and recommendations, together with a record of
the proceedings before it.” Objections
to the report in the form of a brief on
appeal must be filed within 20 days and
oral argument is waived unless explicitly demanded (and even then the board
need not permit it). BBO Rule 3.50 (b).
Objections to the Board of Bar Overseers’ final action (in the form of a demand for the filing of an Information)

BAR SEEN

Meeting of the Minds

must be filed within 20 days.
A lawyer confronting an investigation and prosecution by Bar Counsel
under this paradigm will (or should)
find it daunting. Nonetheless, prompt
handling of bar complaints is clearly
in the best interest of the practicing bar
and the general public. The Massachusetts Bar Association’s 2004 Report by
its Task Force on Lawyer Discipline
(“Protecting the Public; Reforming the
Disciplinary Process”) demonstrated
in exquisite detail the “unappealable”
hardships imposed on lawyers subjected to inordinately long investigations,
including one lawyer who was under
investigation for one-half of her 24 year
career. “It is simply not possible for us
to hold our heads up as a profession that
adequately policies itself when it takes
longer than four years to even commence discipline against an attorney
on a serious charge or 10 to 12 years
for the charge to be adjudicated.” MBA
Report at 24; see Hearing Report, Bar
Counsel v. Grossman, BBO File C1-940084, pp. 21-22.
The MBA Task Force Report was
followed in October 2005 by a “Report of the American Bar Association’s
Standing Committee on Professional
Discipline” and Bar Counsel’s May
2006 “Proposals for Improvement of
the Massachusetts System of Attorney
Discipline.” Amendments to SJC Rule
4:01 and the Rules of the Board of Bar
Overseers addressing recommendations
from the October 2005 American Bar
Association report on the Massachusetts disciplinary system were approved
by the SJC on April 21, 2009, and took
effect Sept. 1, 2009.
The bottom line is the strict timelines for bar discipline benefit the practicing bar. They are here to stay. In the
unhappy event that a lawyer hears from
the BBO on a potential discipline matter, she should immediately retain experienced counsel. These are not matters
to handle pro se. 
■
Richard P. Campbell is a fellow of the American
College of Trial Lawyers and a past president of
the Massachusetts Bar Association. He founded
Campbell Campbell Edwards & Conroy, P.C., a firm
with a national practice, in 1983.
Suzanne Elovecky practices at Todd & Weld LLP,
where she enjoys a diverse complex commercial
litigation practice representing individuals and
corporations in contract disputes, employment
disputes, automobile dealership matters,
shareholder disputes, and trademark, trade
secret and copyright disputes. Suzanne is a
member of the Women’s Bar Association, the
Boston Bar Association and the Massachusetts
Bar Association (Complex Commercial Litigation
Committee; Professional Ethics Committee).

Snapshots from around the MBA

Massachusetts Bar Association officers and past presidents pictured at a recent gathering. ■
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Civil Litigation

Choice of law in Massachusetts wrongful death cases
BY ANTHONY L. DEPROSPO JR.

Every year, Massachusetts swells
with out-of-state and international residents attending Massachusetts universities. Massachusetts’ high-tech industry
and world-class medical facilities similarly attract thousands of non-Massachusetts residents. Accordingly, choice of
law issues often arise in Massachusetts
wrongful-death cases. The applicable law
can have a significant impact on the value
of a wrongful death case.
In a Massachusetts wrongful death
action, “the local law of the state where
the injury occurred determines the rights
and liabilities of the parties unless, with
respect to the particular issue, some other
state has a more significant relationship
… to the occurrence and the parties, in
which event the local law of the other
state will be applied.” Restatement (Second) of Conflict of Laws § 175 (1971).
Section 145 of the Restatement lists four
types of contacts to be evaluated in identifying the jurisdiction that has the most
significant relationship to the occurrence
and/or the injuries:
• the place where the injury occurred,
• the place where the conduct causing the
injury occurred,
• the domicile, residence, nationality,
place of incorporation and place of
business of the parties, and
• the place where the relationship, if any,
between the parties is centered.
Restatement (Second) of Conflict of
Laws§ 145(2) (1971). Typically, if the injury occurs in Massachusetts and at least

one party is a Massachusetts resident,
Massachusetts law will apply.
Disposition of choice of law issues
also turns “on the law of the jurisdiction
which has the strongest interest in the
resolution of the particular issue presented.”1 Section 6(2) of the Restatement lists
seven factors to consider when weighing
the relative interests of a state in applying
its law:
• the needs of the interstate and international systems,
• the relevant policies of the forum,
• the relevant policies of other interested
states and the relative interests of those
states in the determination of the particular issue,
• the protection of justified expectations,
• the basic policies underlying the particular field of law,
• certainty, predictability and uniformity
of result, and
• ease in the determination and application of the law to be applied.
Restatement (Second) of Conflict of
Laws at § 6(2). “Although a number of
important policies underlie the field of
tort law, the Restatement identifies two in
particular: the provision of compensation
for injured victims and the deterrence of
tortious conduct.”2
The policy considerations underlying
the Massachusetts wrongful death statute
are clearly defined. “Massachusetts has
a significant interest in seeing that … its
resident Defendant[s] be held accountable for [their] conduct, which took place
in Massachusetts, and which [] caused

the plaintiff’s injury.”3 “[A]lthough the
Massachusetts [wrongful death] statute is
viewed as compensatory, it also serves a
deterrent effect independent of its punitive damage provisions.”4
In contrast, the policy considerations
underlying international tort law, which
usually caps damages for wrongful death,
can be enigmatic. “[T]he general rule
… is that a limit on recovery should not
be applied when there is no domiciliary
defendant because it advances no policy
behind the limitation.”5 Assuming no foreign domiciliaries are named defendants,
Massachusetts likely has the dominant
interest in seeing its laws enforced and
compensation structure implemented.
The non-policy considerations contained in the Restatement also tend to
weigh in favor of applying Massachusetts
law. “[T]he absence of a defendant who
is a [foreign] domiciliary and who would
benefit from [a foreign] damages scheme
allows [Massachusetts’] more generous
law to be applied without threatening
international comity.”6 “[P]ersons who
cause injury on non-privileged persons,
particularly when the injury is uninten-

tionally caused, usually act without giving thought to the law that may be applied to determine the legal consequences
of this conduct.” Id. “The interests of the
Commonwealth in allowing the plaintiff’s action are too strong to be affected
by the general value of having [foreign]
law apply uniformly to all actions having
a connection with that State.”7
As a general rule, Massachusetts law
applies in a case where the injuries occurred in Massachusetts. However, a
foreign jurisdiction’s wrongful death
compensation scheme may play a role in
venue and litigation strategy.
■
FOOTNOTE
1.

Pevoski v. Pevoski, 371 Mass. 358, 360 (1976).

2.

Piamba Cortes v. American Airlines, Inc., 177 F.3d
1272, 1302 (11th Cir. 1999).

3.

Cosme v. Whitin Machine Works, Inc., 417 Mass. 643,
649 (1994).

4.

Schulhof v. Northeast Cellulose, Inc., 545 F. Supp.
1200, 1208 (D. Mass. 1982).

5.

Piamba Cortes, 177 F. 3d at 1300.

6.

Piamba Cortes, 177 F. 3d at 1302.

7.

Cosme, 417 Mass. at 650.
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Court, Land Court, Probate Court and dispute resolution venues.
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Real Estate Law

A contractor’s anatomy of a mechanic’s lien
BY MICHAEL L. LONZANA

From a contractor’s perspective, there
are many issues to consider in deciding
whether to pursue a mechanic’s lien. In
this article we will discuss the procedures
for recording and perfecting a mechanic’s
lien, and the issues a client contractor or
subcontractor should analyze. The so
called mechanic’s lien statute is G.L. c.
254.
With the exception of a lien for personal labor, a mechanic’s lien may only
be filed for work, materials or services
performed under a written and enforceable contract. Although a mechanic’s lien
may be enforced against a leasehold interest, for the purposes of this article we will
discuss a lien against a fee simple owner.
Other than a laborer’s lien, all mechanic’s
lien claimants must file a notice of contract
and a statement of account.

Notice of Contract
The lien attaches when the notice of
contract is recorded at the registry of deeds
in the county where the real property is
located. Later procedures serve to perfect
the lien. The requirements and format for
a notice of contract are contained in G.L.
c. 254 § 2 for contractors and §4 for subcontractors. For contractors, the notice of
contract must be filed no later than the earliest of:
• 60 days after filing or recording a notice
of substantial completion;
• 90 days after filing a notice of termination; or
• 90 days after the contractor or any subcontractor working under the contractor
last performed work or furnished materials under the contract.

• These requirements are identical for a
subcontractor save for the last requirement:
• 90 days after the general contractor or
anyone claiming by, through or under
the general contractor performed or furnished labor and materials.
The deadlines outlined above ultimately rest on what the final day of performance under a certain project is. A subcontractor may work on a project early, and
be unaware of the final day under the contract. It is therefore prudent and best practice to record the notice of contract as soon
as practically possible after executing the
contract. The owner of the real property
must receive actual notice of the recording
for it to be effective. The proper method of
service is not specified in the statute.

Statement of Account
The statement of account serves to
perfect the lien attached by the notice of
contract, and can be found in Section 8.
The statement is similarly recorded at the
registry of deeds in the county where the
real property is located. If the statement is
not recorded within the time period specified, the lien automatically dissolves. It is
possible for a claimant to file a notice of
contract and statement of account at the
same time if it falls within the applicable
timelines. The timelines are identical for a
general contractor or a subcontractor, and
are not later than the earliest of:
• 90 days after the recording of the notice
of substantial completion;
• 120 days after the recording of the notice of termination; or
• 120 days after the contractor or any subcontractor working through or under the

contractor last performed work or furnished materials under the contract.
A subcontractor’s lien is limited in
that it can secure no more than the amount
remaining due on the original contract at
the time the subcontractor files his notice
of contract. There is no such limitation for
a general contractor. In fact, absent a perfected mechanic’s lien, a subcontractor has
no method of recovery against the homeowner within the confines of G.L. c. 254.
In most such disputes, the homeowner will
have already paid the general contractor
monies earmarked for a subcontractor,
leaving quasi contract remedies such as
quantum meruit and unjust enrichment unavailable.

Enforcement and
Dissolution
The claimant is required to file suit in
the district or superior court of the county
where the property is located within 90
days of the recording of the statement of
account. Whether the damages are over or
under $25,000 will determine if the claimant will file in district or superior court.
The claimant has a similar duty to record
an attested copy of the complaint with the
registry of deeds no later than 90 days after
the recording of the statement of account
or 30 days after filing the complaint in
court. If these deadlines are not met, the
lien automatically dissolves by operation
of law. Otherwise, the lien can be dissolved by recording a voluntary dissolution of mechanic’s lien; an attested copy
of the clerk’s certificate indicating that the
applicable litigation has been resolved; by
judgment; or by recording a lien bond.

Related Issues
A homeowner will not be happy once
they discover a mechanic’s lien has been
recorded and is in effect encumbering
their real property. G.L. c. 142A, the so
called Home Improvement Contractor
Statute, is likely to be used by the homeowner as a countermeasure to any lien,
as the statute contains a litany of requirements for a contract for home improvement services whereby the work being
done is on the homeowner’s primary
residence. It is therefore crucial that a
contractor who contracts directly with
a homeowner to do work on the homeowner’s primary residence has drafted
and executes a contract in strict compliance with G.L. c. 142A § 2. In addition,
the Massachusetts Prompt Pay Act (G.L.
c. 149 § 29E) may provide additional
remedies to those entities entitled to file
a mechanic’s lien if the original contract
is for $3 million or more, and the project
is on a commercial building or residential
structure with four units or more. 
■
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Massachusetts property damage law in tort
BY RICHARD L. CAMPBELL

It is a well-settled principle in tort
law that an individual who suffers tortious injury is entitled to fair compensation for his or her loss. Mass. Port Authy.
v. Sciaba Constr. Corp., 54 Mass. App.
Ct. 509, 513 (2002); Daniels v. Celeste,
303 Mass. 148, 150 (1939). Fair compensation for property damage, however,
depends entirely on the unique nature of
each property and the circumstances of
the injury. See Sciaba Constr. Corp., 54
Mass. App. Ct. Coastal Oil New England,
45 Mass. App. Ct. 461, 465 (1998). For
that reason, “no fixed formula for measuring damages has been derived from
this principle.” Sciaba Constr. Corp., 54
Mass. App. Ct. at 509.

The General Rule:
Diminution in Market
Value
“The general rule for measuring property damage is the diminution in market
value.” Guaranty-First Trust Co. v. Textron, Inc., 416 Mass. 332, 336 (1993) (citations omitted); Trinity Church in Boston v. John Hancock Mut. Life Ins. Co.,
399 Mass. 43, 48 (1987) citing Hopkins

v. Am. Pneumatic Serv. Co., 194 Mass.
582, 583 (1907).
Applying the diminution in market
value rule has two requirements. First,
there must be a market for the property.
See Sciaba Constr. Corp., 54 Mass. App.
Ct. at 514. Market value of a property “is
at all times reflected by a steady volume
of sales of ordinary commercial and residential properties.” Newton Girl Scout
Council, Inc., v. Massachusetts Turnpike Authy., 335 Mass. 189, 195 (1956).
The fair market value for a property is
“the highest price which a hypothetical
willing buyer would pay to a hypothetical willing seller in an assumed free and
open market.” Id., citing Epstein v. Bos.
Hous. Authy., 317 Mass. 297, 299 (1944).
Drawing from eminent domain cases,
there are two accepted methods for calculating fair market value for the ordinary commercial and residential property: (1) “The value which the property’s
net earning power will support, based
upon a capitalization of net income,” and
(2) the “value indicated by recent sales
of comparable properties in the market.”
Correia v. New Bedford Redevelopment
Authy., 375 Mass. 360, 362 (1978) cited
in Sciaba Constr. Corp., 54 Mass. App.
Ct. at 514 n.5.
Second, the injury must be perma-

nent. See Black, 45 Mass. App. Ct. at 465.
When the injury is temporary or “reasonably curable by repairs,” the plaintiff is
only entitled to the expense of repairs “if
less than the diminished market value.”
Black, 45 Mass. App. Ct. at 465 (internal
quotes omitted) citing Belkus v. Brockton, 282 Mass. 285, 287-88 (1933). The
repair, the courts reasoned, “essentially
results in the restoration of the property
to its predamage value.” Black, 45 Mass.
App Ct. at 466. This is the “Lesser of
Two Rule.” By awarding the lesser repair costs over diminution in fair market
value, the plaintiff is prevented from receiving a windfall “by recovering more
than is fair to restore him to his position
prior to the loss.” Berish v. Bornstein,
2006 Mass. Super. Lexis 330, at *69
(May 22, 2006), aff ’d, 2007 Mass. App.
Unpub. Lexis 626 (Mass. App. Ct. Dec.
28, 2007) (Rule 1:28 memorandum).
“Accordingly, diminution in value
analysis generally has no place in assessing the cost of remediation for temporary
injury.” Black, 45 Mass. App Ct. at 46566; see also Guaranty-First Trust, 416
Mass. at 336. The plaintiff has the burden to prove that the injury is permanent
or not reasonably curable by repairs. See
Black, 45 Mass. App. Ct. at 463, 466.

The Special Purpose
Property Exception
Properties that are deemed to be
“special purpose” are exempt from the
general diminution in market value
analysis described above. Where property damage occurs on a special purpose
property, the plaintiff may recover the
full repair or restoration costs regardless
of fair market value. Trinity Church, 399
Mass. at 49.
Special purpose properties require
“greater flexibility in the presentation
of evidence” because of their unusual
or specialized characters or the special
value to their owners. Sciaba Constr.
Corp., 54 Mass. App. Ct. at 513. Under
these circumstances, ordinary methods
of damage calculations are disfavored
because such calculations may “produce
a miscarriage of justice.” Correia, 375
Mass. at 363 citing Newton Girl Scouts
Council, 335 Mass. at 195.
To qualify for the exception, the
plaintiff must show either (1) that there
does not exist an active market for the
property, or (2) that diminution in fair
market value will not be a “fair and reasonable measure of the loss suffered by
the owner.” Sciaba Constr. Corp., 54
Mass. App. Ct. at 514 citing
23
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Real Estate Law

The risks of purchasing occupied property —
Advising the eager client
BY JORDANA ROUBICEK GREENMAN

New buyers of occupied multi-family
properties — for themselves or an investment — face serious risks lurking under the
welcome mat that are rarely considered before closing: inability to move into the home
as intended, non-paying tenants, tenants
paying less than market value, illegal apartments, numerous sanitary code violations
and other issues that can require serious
hours and dollars to rectify or considerably
decrease the home’s value. But with proper
advice and negotiation, these risks can and
should be alleviated.
In my practice, I handle many cases in
which a family is either unable to move into
their property for several months (or longer),
incurs serious financial harm due to a nonpaying tenant and/or ends up with dissatisfied or even hostile tenants. It can be a nightmare, especially for first-time homebuyers,
and to many these situations seem inconceivable after making it all the way through
the buying process. In many cases, these
families were not informed of these possibilities prior to or during the closing process.
Attorneys representing buyers purchasing occupied property should approach the
transaction from the outset with a higher
level of care and diligence than may be
necessary in traditional purchase transactions. This includes, of course, the same
basic steps of negotiating the purchase and
sale agreement, and ordering a title exam,
municipal lien certificate and plot plan. But
a diligent conveyancing attorney should familiarize themselves with the rights and responsibilities of being a landlord, or engage
a landlord-tenant attorney at an early stage.
Buyers cannot be expected to know the law
and should be able to rely on their attorney
to provide guidance throughout the entire
transaction.
When a client is purchasing occupied
property, the best time to get involved is at
the “offer” stage. This avoids a potential McCarthy v. Tobin issue, and buyers should at
this moment be advised to express any and
all contingencies. As conveyancing attorneys, we should also be educating the real
estate brokers with whom we work about the

WRONGFUL DEATH

Continued from page 22
Newton Girl Scout Council, 335 Mass.
at 195. To prove the former, the plaintiff
must show the “difficulty of reaching a
reliable figure of market value,” not that
a value is impossible to reach. Correia,
375 Mass. at 366-67.
To prove the latter, the evidence must
support an inference that the property is
“used for a special purpose, or constructed or improved with special features, or
located in a particular place which bestows unique value on its owner.” Sciaba
Constr. Corp., 54 Mass. App. Ct. at 515
citing Newton Girl Scout Council, 335
Mass. at 194-95 and Commonwealth
v. Massachusetts Turnpike Authy., 352
Mass. 143, 147 (1967). The judge, acting as “gatekeeper,” has broad discretion
to determine whether the property qualifies as a special purpose property. Sciaba
Constr. Corp., 54 Mass. App. Ct. at 514.
While this exception is based largely on
eminent domain jurisprudence, it has
been applied in the tort context on at

value of retaining an attorney to review the
offer to purchase (aka, contract to purchase).
If a buyer intends to move into one of the
units in a multi-family property, that fact
should be reflected in the offer (i.e., “buyer’s
performance shall be contingent upon seller’s ability to deliver unit #_ vacant”).
After the offer is complete, even more
specific terms must be included in the purchase and sale agreement, which should be
negotiated by the parties’ respective attorneys. Whether or not the attorney negotiating on behalf of the buyer is also representing the buyer’s lender should never affect
the thoroughness with which the attorney
approaches the project — as we are all required to zealously advocate on behalf of our
clients. In order to adequately represent the
buyer, additional language regarding tenancies must be included in any purchase and
sale agreement relating to occupied property.
Owning and managing occupied property includes specific responsibilities and the
more information a buyer is able to obtain
during negotiations, the more prepared they
will be. Provisions should be made regarding the need for lease documentation, including whether or not any of the tenancies
are subsidized (e.g., Section 8) or whether or
not the seller has written leases with tenants.
In order to determine basic financial obligations, the buyer must be informed of what
bills they are responsible for and what bills
are paid by the tenant(s).
In addition, if a security deposit exists,
the seller should be required to provide all
documentation reflecting compliance with
the security deposit statute — Massachusetts General Laws, Chapter 186, Section
15b. This includes, without limitation: a
signed apartment condition statement; initial receipt for exchange of funds; evidence
of the seller placing the funds in a separate,
interest-bearing account unreachable by
seller’s creditors; evidence that the name of
the bank, location of the bank, the account
number and the interest rate have been provided to the tenant; and evidence that the
seller provided yearly interest and/or yearly
interest statements to each tenant. Failure
to confirm all of this could result in a new
homeowner being responsible for return-

ing a security deposit they never received.
In some circumstances, they may even be
subjected to multiple damages and attorney
fees. Proper representation of prospective
buyers will avoid these scenarios.
It is vital to advise buyers of occupied
property about the potential need to evict
tenants immediately or in the future. This includes information on “no-fault” evictions,
defenses and counterclaims to evictions, increasing rents in a proper and legal manner,
how to recover possession for the purpose of
renovations (and the possibility of this process taking up to several years), and the special regulations for the elderly and disabled.
The history of the property’s code issues or
complaints is also an important factor, and
can result in the court granting possession to
the tenant if the landlord knew or “should
have known” of any adverse conditions. Accordingly, the purchase and sale agreement
should require the seller to provide a complete list of housing and/or code complaints
made by any and all tenants. And in the case
of Section 8 tenancies, a copy of all Section
8 housing authority inspections should also
be reviewed. In light of the warranty of habitability, a buyer takes possession of any issues that exist in the property after purchasing and may be held responsible for any such
issues whether or not they are apprised of
said issues by the seller. Estoppel certificates
can be useful to alleviate this concern.
In Massachusetts, there are several types
of tenancies and they each come with a

least two occasions, to Trinity Church in
Copley Square and to a pier. See Sciaba
Construction Corp. v. Massachusetts
Turnpike Authority, 54 Mass. App. Ct.
509 (2002); Trinity Church in Boston v.
John Hancock Mut. Life Ins. Co., 399
Mass. 43 (1987).
Once the judge determines whether
a property qualifies as a special purpose
property, a jury must determine whether
the costs of repair or replacement are reasonable. See Trinity Church, 399 Mass. at
51. “Where expenditures to restore or to
replace to predamage condition are used
as the measure of damages, a test of reasonableness is imposed. Not only must
the cost of replacement or reconstruction
be reasonable, the replacement or reconstruction itself must be reasonably necessary in light of the damage inflicted by
a particular defendant.” Trinity Church,
399 Mass. at 50. Stated another way, the
repair or restoration costs should not be
an “uneconomical and improper way of
using the property” or “a very large and

disproportionate expense to relieve from
the consequences of a slight injury.”
Hopkins v. Am. Pneumatic Serv. Co., 194
Mass. 582, 583-84 (1907), cited with approval in Trinity Church, 399 Mass. at
50.
Reasonableness also requires that
the costs be “adequately discount[ed]
for obsolescence and inadequacy as well
as physical depreciation.” Sciaba Constr. Corp., 54 Mass. App. Ct. at 517-18,
quoting Massachusetts Turnpike Authy.,
352 Mass. at 148. The repair and restoration costs should account for the condition of the property at the time of injury
and should not “put the property into a
condition substantially better than it was
at the time of the injury.” Id.

unique set of rules. Regulations for Section 8
and other government-assisted tenancies, for
instance, have special guidelines that prevent displacing tenants during the first year
of tenancy solely because a buyer wants to
move in. Similarly, market tenants with an
active lease cannot be evicted before selling.
Statutory law even requires giving set time
periods to occupants without a lease before
terminating their tenancy, and ultimately a
formal eviction may be necessary in order to
sell a property vacant.
Relying on the ability to overcome all of
the aforementioned legal hurdles after the
closing is far from the best practice. In fact,
it can lead to devastating financial and emotional consequences for families. These very
real risks must instead be explained to clients at the outset of the buying process. After
all, purchasing property should be a joyous
occasion, a smart investment, or both — not
an endless string of legal problems.
■
FOOTNOTE
1.

McCarthy v. Tobin, 44 Mass.App.Ct 274 (1998)
is a Massachusetts case relating to a real estate
transaction. In this case, the Massachusetts Court of
Appeals decided that an Offer to Purchase Real Estate,
signed by both parties to the proposed transaction,
containing all of the material terms and conditions to
the contemplated transaction, and which stated on
its face that the offer created “binding obligations,”
contractually bound the parties despite the language
in the offer contemplating the later execution of a
more formal purchase and sale agreement.

Jordana Greenman is an attorney in good standing and a title agent
with a solo practice in Downtown Boston. Her practice consists of a
broad range of real estate-related legal matters, including commercial
and residential landlord/tenant disputes, condominium association
representation, general real estate litigation and commercial and
residential real estate closings. Jordana has a well-respected
reputation for aggressively advocating for her clients’ goals and
ensuring beneficial outcomes at a reasonable cost. A member of both the Real Estate
Council for the MBA and REBA, as well as a mentor for landlord/tenant law, Jordana has
been awarded the “Rising Star” designation in Super Lawyers magazine. She is also a
columnist for Massachusetts Lawyers Journal and REBA News.

Conclusion
Because of the unique nature of real
property, there is no single method for
calculating property damage. Moreover,
while the law provides a general frame-

work, the issue is ultimately left to the
judge’s discretion to determine fair compensation.
■

Richard L.
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practice at White
and Williams LLP
focuses on the
representation
of national and
international corporations in highstakes complex litigation and includes
experience in complex commercial, class
action, toxic tort, product liability and
employment litigation. Rich has served
as counsel and close adviser to clients
in heavy equipment, aviation, arms and
automotive manufacturing.
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Civil Litigation

Best practices information on copyright law
and avoiding copyright infringement
BY ETHAN KOLODNY

Generally speaking, the best way to avoid violating a copyright is to simply obtain the author’s written permission before using that expression of ideas
or facts or to restate the idea in your own words.1 Additionally, not every unauthorized use of a copyrighted work may violate copyright infringement. Fair use
may serve as a defense to copyrighted material without authorization when the purpose is for: criticism,
scholarship, education, comment, reporting on the
news, teaching or research. Such uses may serve as
a defense against a claim of copyright infringement;
however, neither the educational exceptions in the
Copyright Act nor the statute’s definition of fair use
delineate specific permissible uses. Consequently, it
is difficult to determine what exactly is protected,
and whether something is or is not a fair use must be
examined on a case-by-case basis.

What is copyright?
Copyright is the lawful right of an author, artist,
composer or other creator to control the use of their
work by others.2 Under current law, copyright protection begins when an eligible work is “fixed in a tangible medium of expression.” 3 This includes: fiction
and nonfiction writings, poetry, musical compositions, audio recordings, photos, paintings, drawings,
sculptures, and movies, among others. 4 Copyright
law does not protect ideas or facts; it simply protects
the form in which ideas or facts are communicated. 5
To determine whether a work is available for use
without the author’s permission, you must first determine when the work was published, followed by
checking to see if the copyright has expired. 6 All
works published in the United States before 1923 are
in the public domain, whereby it is not protected by
copyright and may be used freely.7 Works published
after 1922 but before 1978 are protected for 95 years
from the date of publication, while works created
(but not published) before 1978 last for the life of
the author plus 70 years. 8 For works published after
1977, the copyright lasts for the life of the author
plus 70 years, unless it is published under a pseudonym or anonymously or deemed to be a “work for
hire” (work that is done in the course of employment
or specifically commissioned), in which case the
copyright could last anywhere from 95 to 120 years. 9
Moreover, works created by the government or its
employees, as part of their job, are generally in the
public domain. 10
Generally speaking, a copyrighted work may not
be duplicated, disseminated or appropriated by others without the author’s permission. 11 Subject to certain limitations, a copyright owner has the exclusive
right to: make copies of the work and distribute them
to the public, prepare new works derived from the
original, and perform or display the work. 12 However,
copyright law also has a number of defenses to allow for certain uses of protected works that do not
infringe copyright holders’ rights. A main defense
to copyright protection is the doctrine of fair use.13

What is the doctrine of fair use?
In general, fair use may serve as a defense for a
party using copyrighted material without authorization when the purpose is for: criticism, scholarship,
education, comment, reporting on the news, teaching or research, if other criteria are satisfied. 14 Such
uses may serve as a defense against a claim of copyright infringement.15 When examining whether an
unlicensed use of copyrighted material is “fair use,”
courts examine whether the use qualifies as a fair use
in light of four factors. 16
Fair use may protect an individual using copyrighted works without permission, regardless of medium, when examination of the circumstances suggests the use is fair. The fair use test examines four

factors: 1) purpose and character of the use; 2) nature
of the copyrighted work; 3) amount and substantiality of the portion used in relation to the copyrighted
work as a whole; and, 4) market effect.17 I will address each factor below individually; however, the
four factors are not a checklist that must all weigh
toward the fair user for courts to find a fair use. 18
Rather, all of these factors must be examined on a
case-by-case basis and analyzed pursuant to the specific scenario at issue.

Purpose and character of the use
The first prong involves examining the purpose
and character of the use, most notably whether the use
is “transformative” or not.19 A work is transformative
if it “adds something new, with a further purpose or
different character, altering the first with new expression, meaning or message.” 20 At issue is whether the
material has been used to help create something new
or is simply copied from another work. 21
When taking portions of copyrighted work and
thinking about potential future litigation, one should
ask if the material has been transformed by adding
new expression or meaning and was value added to
the original by creating new information, aesthetics, or understandings? Transformative works are the
heart of the fair use protection within copyright. 22
However, a non-transformative use may still be able
to satisfy the first prong under certain circumstances.
Examining the purpose and character of the use
also involves surveying whether the use is commercial
in nature or is for nonprofit educational purposes. 23 If
the purpose and character of the use is for non-profit
educational activity, it will tend to weigh in favor of
fair use.24 Other factors that sometimes weigh in the
analysis of the first prong include whether the use
in question is a reasonable and customary practice,
whether the fair user has acted in bad faith or not
properly credited the author of the copyrighted work,
and whether the use advances a socially beneficial
activity, such as criticism, comment, news reporting,
teaching, scholarship or research. 25

Nature of the copyrighted work
This prong involves examining the nature of the
copyrighted work. 26 The two main considerations
under this prong are whether the work is published
or unpublished and how creative it is.27 Generally
speaking, unpublished works and creative works are
afforded a greater latitude of protection.28 Unpublished works receive more protection, as the author
has an important reason in determining whether and
when their work is published. Moreover, copyright

protects expression, not ideas or facts. 29 Consequently, creative works tend to generally receive more protection than merely factual works. 30

Amount and substantiality of the
portion used in relation to the
whole work
The third prong examines the amount and substantiality of the portion borrowed from the copyrighted
work as a whole, taking into account whether more of
the work was used than was necessary. 31 Here, courts
look at the nexus between the purpose of the fair use
and the portion of copyrighted work taken.32 While
there is no “bright line test” and each use is examined
on a case-by-case basis, taking more of the original
work than is necessary to accomplish your intended
purpose is likely to weigh against fair use when examined by a court. 33

Effect of the use upon the
potential market for or value of
the copyrighted work.
The fourth and final factor protects the copyright
owners’ financial interests in being able to create and
sell works. 34 This involves examining the effect upon
the potential market for or value of the copyrighted
work. 35 If, for example, the material was specifically
marketed for classroom use and the educator’s illegal use of the material would decrease purchases or
licenses that would otherwise likely occur, the court
would tend to weigh this factor against it being a fair
use. 36 Use that adversely impacts, or is likely to adversely impact, the market for the copyrighted work,
is less likely to be considered a fair use, particularly
if the use results in lost sales to the copyright owner.37
Generally speaking, where there is no established
market, harm or potential harm is less likely to be
found; nonetheless, the analysis still depends on the
other factors. 38 The effect of the use upon the potential market for or value of the copyrighted work is a
matter of degree and the significance of this factor
varies contingent on the amount of harm and comparative strength to the other factors. 39

Sample of case law regarding
fair use
As mentioned above, courts consider four factors
when analyzing whether using a copyrighted work
will be considered fair use. 40 Courts will
25
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Continued from page 24
also look at the varying audiences and markets and
whether the user took only as much of the original
work as was necessary. 41
Below are just a few examples of cases which
have examined the question of what constitutes as
fair use. These are merely examples of what has and
has not been found by courts to constitute as a fair
use defense to copyright infringement and should not
be taken as concrete fair use defenses to replicate or
ways to definitively avoid litigation. As mentioned
above, the fair use defense analysis must be examined on a case-by-case basis.

fair use, stating that the use was commercial, took the
heart of the work, and affected the copyright owner’s
ability to market the video.
Dr. Seuss Enterprises, L.P. v. Penguin Books USA,
Inc., 109 F.3d 1394 (9th Cir. 1997): An author mimicked the style of a Dr. Seuss book while retelling
the facts of the O.J. Simpson murder trial in a book
entitled The Cat NOT in the Hat! A Parody by Dr.
Juice. This was deemed to not qualify as a fair use as
the book was a satire, not a parody, the book did not
poke fun at or ridicule Dr. Seuss, and merely used the
Dr. Seuss characters and style to illustrate the events
of the O.J. murder trial. Thus, the use was nontransformative and commercial in nature.
■

Hustler Magazine, Inc. v. Moral Majority, Inc.,
606 F. Supp. 1526 (C.D. Cal. 1985): Publisher Larry
Flynt made disparaging statements about the Reverend Jerry Falwell on a page of Hustler magazine.
Rev. Falwell made several copies of the page and
distributed them as part of a fund-raising effort. The
court upheld the lower court’s determination that
defendants’ reproduction and distribution was a fair
use, despite the fact that the defendants reproduced
essentially the entire work. The court found that the
character of the use fit within the criticism and comment prongs of the fair use analysis. Moreover, the
court found that there was no effect on the plaintiff’s
market, as defendants’ target audience was not likely
to include many readers of plaintiff’s explicit magazine.
Monster Communications, Inc. v. Turner Broadcasting Sys. Inc., 935 F. Supp. 490 (S.D.N.Y. 1996):
The makers of a movie biography about Muhammad
Ali used 41 seconds of a real boxing match filmed in
their biography. The court found a fair use here as it
was a small portion of film taken and the purpose was
informational.
Cariou v. Prince, No. 11-1197 (2d Cir. 2013):
Richard Prince, a painter, created a collage and
various paintings using several dozen images from
a photographer’s book. The court found a fair use
here, stating that to qualify as a transformative use,
Prince’s work did not have to comment on the original photographer’s work and that in some instances,
only the main subject of the photo was used. In this
case, 25 of Prince’s paintings and collages that incorporated photographs from Cariou’s book were
found to constitute as a “fair use,” as the works were
“new and different” and thus transformative. More
specifically, the court stated the works “have a different character, give Cariou’s photographs a new
expression, and employ new aesthetics with creative
and communicative results distinct from Cariou’s.”
Prince’s works were also several times the size of
Cariou’s classic photographs, though the court cautioned that merely modifying a work does not necessarily make it “transformative.”
Religious Technology Center v. Pagliarina, 908
F. Supp. 1353 (E.D. Va. 1995): The Washington Post
used three short quotations from the Church of Scientology texts posted on the internet. As only a small
portion of the work was excerpted and the purpose
was for news commentary, the court found it to be a
fair use.

Cases Not Involving Fair Use:
Love v. Kwitny, 772 F. Supp. 1367 (S.D.N.Y.
1989): An author copied more than half of an unpublished manuscript to prove that someone was involved in overthrowing the Iranian government. The
court did not find fair use as a substantial portion of
the manuscript was taken (over half of the work) and
the work had not yet been published.
Roy Export Co. Estab. of Vaduz v. Columbia
Broadcasting Sys., Inc., 672 F.2d 1095, 1100 (2d Cir.
1982): A television news program copied a snippet
(one minute and 15 seconds) from a 72-minute Charlie Chaplin film and used it in the news report about
Chaplin’s death. The court did not find a fair use in
this instance, holding that the portions taken were
substantial and part of the “heart” of the film.
Los Angeles News Service v. KCAL-TV Channel
9, 108 F.3d 1119 (9th Cir. 1997): A television station’s news broadcast used 30 seconds from a fourminute copyrighted videotape of the 1992 LA beating of Reginald Denny. Here, the court did not find a

19. 17 U.S.C. § 107(1); Harvard Guide, supra note 10.
20. Campbell, 510 U.S. at 579.
21. Harvard Guide, supra note 10. Note that the general focus of the
inquiry is regarding what was taken from the plaintiff’s work,
not on how much of the defendant’s work is comprised of copied
material. See Harper & Row, 471 U.S. at 565 (quoting Sheldon
v. Metro-Goldwyn Pictures Corp. , 81 F.2d 49, 56 (2d Cir. 1936)).
However, if a large amount of the infringing work is copied
material, the court may infer that the copied work is qualitatively
substantial. Id.
22. See Pierre N. Leval, “Toward a Fair Use Standard,” 103 Harv. L.
Rev. 1105 (Mar. 1990) (arguing that the key factor in fair use
analysis is whether the use was “transformative.”).
23. 17 U.S.C. § 107(1); See, e.g., Bill Graham Archives v. Dorling

FOOTNOTE

Cases Involving Fair Use

25

1.

2.

This article is not intended to be and should not be treated as

Kindersley Ltd. , 448 F.3d 605, 608-09 (2d Cir. 2006); Mattel, Inc.
v. Walking Mountain Prods., 353 F.3d 792, 800-01 (9th Cir. 2003).

legal advice; it is not a substitute for securing the advice of legal

24. Harvard Guide, supra note 10.

counsel.

25. Id.

See generally 17 U.S.C. §§ 106, 504 (2006) (providing copyright

26. 17 U.S.C. § 107(2).

holders with exclusive rights over original expression and

27. Harvard Guide, supra note 10; See, e.g., Bill Graham Archives, 448

penalties for individuals who violate those rights).

F.3d at 612 (2d Cir. 2006).
28. The Supreme Court in Harper & Row stated that an author should retain

3.

17 U.S.C. §§102(a), 201(a).

4.

17 U.S.C. § 102(a)(1)-(8).

control over the initial dissemination of a work, and thus, unauthorized

5.

17 U.S.C. § 102(b).

uses of unpublished works are less likely to be deemed fair. Harper

6.

See generally 17 U.S.C. § 304.

& Row, 471 U.S. at 553. The Court appeared to create a presumption

7.

Id.

against fair use in the case of unpublished works; however, in 1992,

8.

17 U.S.C. § 304(b)-(c); see generally, Copyright Protection: What

Congress responded to concerns expressed by the publishing industry

it is, How it Works, Stanford University Libraries’ Copyright & Fair

by emphatically declaring that unpublished works should not be

Use, 2005-2016, available at http://fairuse.stanford.edu/overview/

entitled to a conclusive presumption against fair use. See Act of Oct.

faqs/copyright-protection/.

24, 1992, Pub. L. No. 102-492, 106 Stat. 3145 (codified at 17 U.S.C.

Copyright Protection: What it is, How it Works, Stanford University

§107 (2000)). Consequently, this second factor does not tend to sway

Libraries’ Copyright & Fair Use, 2005-2016, available at http://

the fair use analysis outcome significantly. See, e.g., Bill Graham

fairuse.stanford.edu/overview/faqs/copyright-protection/.

Archives, 448 F.3d at 612 (“We recognize, however, that the second

9.

10. 17 U.S.C. § 105.

factor may be of limited usefulness where the creative work of art is

11. Copyright and Fair Use: A Guide for the Harvard Community,

being used for a transformative purpose.”).

HARVARD UNIVERSITY OFFICE OF THE GENERAL COUNSEL, May

29. 17 U.S.C. § 102(b).

31, 2016, available at http://ogc.harvard.edu/pages/copyright-

30. The Society for Cinema and Media Studies Statement for Teaching,

and-fair-use (hereinafter “Harvard Guide”); see also, Harper

supra note 11.

& Row, Publishers, Inc. v. Nation Enters. , 471 U.S. 539, 558

31. 17 U.S.C. § 107(3).

(1985) (“By establishing a marketable right to the use of one’s

32. Harvard Guide, supra note 10.

expression, copyright supplies the economic incentive to create

33. Id.

and disseminate ideas.”)

34. 17 U.S.C. § 107(4).

12. 17 U.S.C. § 106; see also, The Society for Cinema and Media

35. Harvard Guide, supra note 10; see e.g., Castle Rock Entm’t, Inc. v.

Studies, Statement of Best Practices for Fair Use in Teaching

Carol Publ’g Group, Inc., 150 F.3d 132, 145-46 (2d Cir. 1998) (finding

for Film and Media Educators, CINEMA JOURNAL 47, NO. 2,

that even if the copyright owner would not take advantage of the

WINTER 2008, available at http://cmsimpact.org/wp-content/

market, the fact that he/she could weighs against fair use); Am.

uploads/2016/03/scms_teaching_statement_-_20.pdf (hereinafter

Geophysical Union v. Texaco Inc., 60 F.3d 913, 930-31 (2d Cir. 1994)

“The Society for Cinema and Media Studies Statement for

(holding that since the licensing of individual articles was available

Teaching”); Harvard Guide, supra note 10.

within the industry, the potential license fees could be evidence of

13. It is worth briefly noting that there are other defenses to allow
for certain uses of protected works that do not infringe copyright
holders’ rights, such as the exception for face-to-face teaching.

market harm).
36. The Society for Cinema and Media Studies Statement for Teaching,
supra note 11.

However, this best practices guide will focus on addressing the

37. Harvard Guide, supra note 10.

defense of fair use as that is the most common defense to arise in

38. Id. In Harper & Row, the Supreme Court stated that the fourth factor is

the face of potential litigation.
14. 17 U.S.C. § 107; see also, The Society for Cinema and Media

“undoubtedly the single most important element of fair use.” Harper
& Row, 471 U.S. at 566. The Court subsequently backtracked from

Studies, Statement of Fair Use Best Practices for Media Studies

that statement, emphasizing again the case-by-case analysis of the

Publishing, available at http://www.cmstudies.org/resource/

doctrine and holding that no single factor is uniformly entitled to

resmgr/fair_use_documents/scms_publishing_statement.pdf

privileged status in fair use analysis. Campbell, 510 U.S. at 577-78.

(hereinafter “The Society for Cinema and Media Studies Statement

Nevertheless, some lower courts still seemingly continue to follow the

for Media Studies Publishing”). Note that a defendant must prove

dictum under Harper & Row. See e.g., Infinity Broad. Corp. v. Kirkwood,

fair use as an affirmative defense. See e.g., Campbell v. Acuff-

150 F.3d 104, 110 (2d Cir. 1998) (noting the post-Campbell lower court

Rose Music, Inc. , 510 U.S. 569, 590 (1994); Harper & Row, 471

inconsistency in treatment of the fourth factor); Mulcahy v. Cheetah

U.S. at 561; Video Pipeline, Inc. v. Buena Vista Home Entm’t, Inc. ,

Learning LLC, 386 F.3d 849, 854 (8th Cir. 2004); Bond v. Blum, 317

342 F.3d 191, 197 (3d Cir. 2003).
15. 17 U.S.C. § 107; see also, Stewart v. Abend, 495 U.S. 207, 236

F.3d 385, 396 (4th Cir. 2003).
39. Harvard Guide, supra note 10.

(1990) (The fair use doctrine “permits courts to avoid rigid

40. 17 U.S.C. § 107(1)-(4).

application of the copyright statute when, on occasion, such

41. Id.

application would stifle the very creativity which that law is
designed to foster.”).
16. 17 U.S.C. § 107(1)-(4).
17. Id.
18. See Ty, Inc. v. Publ’ns Int’l Ltd., 292 F.3d 512, 522 (7th Cir.
2002) (“The important point is simply that, as the Supreme
Court made clear...the four factors are a checklist of things to be
considered rather than a formula for decision; and likewise the
list of statutory purposes.”); see also William F. Patry & Richard A.
Posner, Fair Use and Statutory Reform in the Wake of Eldred, 92
Cal. L. Rev. 1639, 1645 (2004) (“All section 107 really amounts
to in practical terms is confirmation that the courts are entitled
to allow in the name of fair use a certain undefined amount of
unauthorized copying from copyrighted works. This may seem
an unsatisfactory solution to the problem of defining fair use,
and indeed the uncertain contours of the defense raise serious
problems …”).
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Managing relationships with employees of your business
client during a civil litigation
BY KATHLEEN R. O’TOOLE

Your business client is served with a complaint.
Whether you are representing a Fortune 500 corporation
or a mom and pop store, and whether the allegation is
wrongful termination or breach of contract, certain questions and issues must be considered during the engagement, investigation, and discovery phases of a matter,
especially with respect to the company’s employees.
This article offers some practical suggestions and considerations for counsel representing companies in such
matters.

Undertaking representation of
individual employees
After service of a complaint, one of counsel’s first
tasks is to investigate the facts and prepare a strategy.
If the complaint is filed against both the company and
an employee, an initial decision needs to be made as to
whether it is strategically and ethically appropriate to
undertake representation of the employee and the company. This decision should be guided by Mass. R. Prof.
C. 1.7, which cautions attorneys to avoid undertaking
representation that triggers a concurrent conflict of interest. The rule states that a conflict exists where “(1) the
representation of one client will be directly adverse to
another client; or (2) there is a significant risk that the
representation of one or more clients will be materially
limited by the lawyer’s responsibilities to another client,
a former client or a third person or by a personal interest
of the lawyer.” Id. It is critical to keep in mind that an attorney serving as counsel to a corporation “owe[s] a duty
to act according to the interests of the corporation and
not in the interests of a nonclient stockholder, director,
officer, employee, or other representative of the corporation.” Robertson v. Gaston Snow & Ely Bartlett, 404
Mass. 515, 525 (1989).
Given the potential ethical issues, practitioners
should be cautious to undertake representation of an employee if there is a likelihood that the employee’s interests could diverge from the employer’s. Further, the potential joint representation should be discussed with both
the employer and the employee in detail, and a separate
engagement should be memorialized in a written agreement with the employee. The engagement letter should
outline counsel’s representation of the employee and the
concurrent representation of the employer, and may contain a provision allowing counsel to withdraw from representation of the employee and continue representation
of the employer if a conflict arises during the course of
the representation. Of course, withdrawing from representation of an employee in the midst of a litigation is not
ideal, so it is prudent to consider these issues early on.

Keeping communications
privileged
One challenge of representing a company is controlling the scope of the attorney-client privilege, and determining how to communicate with employees while
preserving all available privileges.
Upjohn Co. v. United States established that communications between a company’s counsel and a company’s non-management employees may be privileged
under particular circumstances. 449 U.S. 383 (1981).
With respect to witness interviews, Upjohn held that
the content is generally protected by the attorney-client
privilege provided that the communications (1) are necessary for counsel’s representation of the company, (2)
concern matters within scope of the individual’s employment with the company, and (3) are kept confidential. Id.
at 384. Massachusetts appellate level courts have cited
Upjohn, but have not expressly adopted it. That said, the
concept of maintaining privilege in this context is wellgrounded. See, e.g., Suffolk Const. Co. v. Div. of Capital
Asset Mgmt., 449 Mass. 444, 456 (2007) (“The attorney-

client privilege has deep roots in the common law and is
firmly established as a critical component of the rule of
law in our democratic society.”); Nat'l Employment Serv.
Corp. v. Liberty Mut. Ins. Co., 1994 WL 878920, at *1
(Mass. Super. Dec. 12, 1994). (“In an absence of Massachusetts precedent, this Court will follow the Supreme
Court's interpretation of the attorney-client privilege in
[Upjohn]”).
A useful way that counsel can take precautions to
preserve this privilege during the course of witness interviews is by furnishing what has become known as an
“Upjohn warning.” Neither Upjohn nor Massachusetts
case law gives express instructions on the content of
such a warning, but it is advisable to cover several basic
concepts:
• The lawyer represents the company, and not the witness;
• The lawyer is interviewing the witness in order to provide legal advice to the company;
• The communication is protected by the attorney-client
privilege, but the privilege belongs to the company, not
the witness; and
• The communication must be kept confidential and not
disclosed to third parties.
Depending on the circumstances of the case, counsel
may want to provide the warning in writing, and ask the
witness to sign it to acknowledge receipt. Alternatively,
counsel could convey the Upjohn warning orally to a witness prior to an interview and memorialize its delivery in
a contemporaneous memorandum.

Managing opposing counsel’s
contact with employees
It is a violation of Mass. R. Prof. C. 4.2 for counsel to contact parties who are represented by counsel.
Of course, as discussed above, not every employee of a
company is necessarily considered to be represented by
counsel. This concept was further fleshed out in Messing, Rudavsky & Weliky, P.C. v. President and Fellows of
Harvard College, 436 Mass. 347 (2002), and echoed in
Mass. R. Prof. C. 4.2, Comment 7. Comment 7 instructs
that attorneys are permitted to contact employees as long
as those employees [1] do not “exercise managerial responsibility in the matter; [2] are not “alleged to have
committed the wrongful acts at issue in the litigation,” or
[3] do not “have authority on behalf of the organization
to make decisions about the course of the litigation.”
Of note, the number of employees who are not considered “represented” under this analysis can be fairly
significant. For example, if your client is a large employer and the opposing party is a former employee, there
may be many witnesses, such as non-management coworkers of the opposing party, who do not fit into one of
the outlined categories, and therefore, opposing counsel
would be free to contact.
As such, it may be prudent to notify those employees
who may be targets of discovery about their rights and
obligations. As to the “non-represented” employees and
also former employees (Mass. R. Prof. C. 4.2 imposes
no limitations on a lawyer’s contact with a company’s
former employees), the company’s lawyer may advise
them that they could be contacted by opposing counsel,
and that it is their decision whether or not to speak with
opposing counsel. The company’s lawyer may also ask
those employees to notify the company’s counsel in the
event they are contacted.
Represented employees should be clearly instructed
not to interact with opposing counsel, and to contact the
company’s counsel immediately if they are contacted.
Explaining these rights should improve the chances
that the company’s lawyer will at least be aware of contact between the opposing party’s lawyer and your client’s current and former employees.
Depending on the nature of the case, practitioners
may consider proactively contacting opposing counsel to
advise which employees opposing counsel can and cannot contact pursuant to the case law and Mass. R. Prof. C.

4.2. Such a communication to opposing counsel might be
especially useful in cases filed in federal court because
Fed. R. Civ. P. 26 requires parties to furnish names, addresses, and telephone numbers of each individual likely
to have discoverable information at the outset of the case
through the initial disclosure process.

Representation of employees at
deposition
Once the case moves into the discovery phase, opposing counsel may subpoena employees of the company, including current and former employees who are
not considered “represented” under Mass. R. Prof. C.
4.2. After receiving a subpoena, a company’s lawyer’s
first instinct is likely to reach out to the individual, prepare him/her for deposition, and serve as the individual’s
counsel during the depositions. However, practitioners
should consider the same issues of conflicts of interest,
joint representation, and application of attorney-client/
work-product privileges as discussed above.
If counsel does not undertake a concurrent representation of the employee, the communications undertaken
with the employee in preparation of a deposition are very
likely still protected by the work-product privilege. With
respect to deposition preparation specifically see, e.g.,
Owens-Hart v. Howard Univ., 2016 WL 447427, at *2
(D.D.C. Feb. 4, 2016) (holding that an employee of Howard University's communications with the university’s
counsel during deposition preparation are privileged).
Even with these protections in place, a safe strategy is
to limit discussions about the company’s legal strategies,
and keep conversations with non-represented employees
primarily fact-based (i.e., What happened? What facts do
you recall?), and procedural-based (i.e., advice on how to
respond to questions in a deposition).
Specific to depositions, other issues for a company’s
lawyer to consider include avoiding giving personal advice to the deponent during the deposition; maintaining a
focus on the interests of the lawyer’s client (i.e., the company), and deciding when, and whether or not, to advise
that an employee obtain his/her own personal counsel.
Lawrence J. Fox, Defending a Deposition of Your Organizational Client's Employee: An Ethical Minefield Everyone Ignores, 44 S. Tex. L. Rev. 185, 188-89 (2002).
The issues related to the representation of a company
client’s employees (or former employees) are numerous,
and beyond the scope of this article, but the aforementioned law review article by Lawrence J. Fox contains
thoughtful analysis on these matters.

Conclusion
The relationship between a company, its employees, and the company’s counsel during a litigation can
be more complex than meets the eye. However, if a
company’s lawyer considers these issues from the outset of a company’s representation, the impact can be
minimized. ■

Kathleen R. O’Toole focuses her
practice on civil litigation, representing
businesses and individuals, with a
focus on employment matters and
business litigation. In her employment
practice she represents employers
facing a variety of issues, such as
discrimination and wage and hour claims, as well as nonlitigation counseling of clients concerning compliance with
state and federal employment laws. In addition, Kate also
defends professional liability claims, and advises clients
on insurance coverage matters. Kate has served on the
Civil Litigation Section Council of the Massachusetts Bar
Association for the past two years.
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MassBar Bulletin
Announcements
ESSEX
Robert Ambrogi, executive director of the Massachusetts Newspaper Publishers Association and former
president of the Massachusetts Bar Foundation, will receive the Yankee Quill award on Oct. 12 for his contributions to the betterment of journalism in the six-state
region. The Yankee Quill is presented annually by the
Academy of New England Journalists through the auspices of the New England Society of News Editors. It is
Robert Ambrogi
considered the highest individual honor awarded by fellow journalists in the region. Ambrogi will be recognized for serving as
the founding editor of Lawyers USA and editor-in-chief of Massachusetts
Lawyers Weekly, and for his relentless commitment to the public’s right
to know through his blog posts and consulting, and his successful efforts
in overhauling the open meeting and public records law in Massachusetts
as executive director of the MNPA.

Elissa Flynn-Poppey, a member of the MBA’s Law
Review Editorial Board, has been appointed to the bipartisan Advisory Committee on Massachusetts Judicial Nominations led by U.S. Senators Elizabeth Warren and Edward J. Markey. The advisory committee will
re-convene to consider applications for two pending
federal judicial vacancies in Boston. Chaired by former
U.S. District Court Judge Nancy Gertner, the advisory
Elissa Flynn-Poppey committee is comprised of distinguished members of the
Massachusetts legal community. Flynn-Poppey, who leads Mintz, Levin,
Cohn, Ferris, Glovsky and Popeo PC’s Government Law Practice, previously served as deputy legal counsel to Gov. Mitt Romney and as executive director of the Judicial Nominating Commission for the Office of the
Governor of Massachusetts.
David R. Jackowitz has become a named partner at
Shaevel, Krems, O’Connor & Jackowitz LLP. Jackowitz
chairs the firm’s Real Estate Development practice, and
his practice focuses on real estate, zoning, landlord/tenant, commercial leasing, litigation, and representation of
non-profit entities.

HAMPDEN

James Angell

James Angell has returned to private law practice
in Westfield after several years of teaching. Angell has
been a member of the bar since 1979. He is a former
prosecutor and assistant city solicitor and has tried over
500 bench and jury trials. He has been active as a title examiner covering the four western Massachusetts
counties. Angell will be concentrating his practice in
real estate, probate of estates, bankruptcy and District
Court criminal defense.

MIDDLESEX
Alisha R. Bloom has announced the opening of her
law firm, Versant Legal, located in the suburbs of Boston. Formerly the general counsel of two healthcare
software companies, Bloom now provides outside general counsel services to companies of all sizes, with a
focus on the software and technology, healthcare IT, and
higher education industries. Bloom also offers litigation
management and support to companies and other attorAlisha R. Bloom
neys. She is a 2015 In-House Leader in the Law honoree
and a graduate of Columbia Law School and Harvard University. Bloom
previously worked as a business litigation associate at Goodwin LLP and
as an associate analyst for economic consulting firm NERA, Inc.

PLYMOUTH
Melissa A. Juárez, who will serve as a member of
the MBA’s 2017-18 Executive Management Board and
as a Region 8 House of Delegates member, is a recipient of the Massachusetts Lawyers Weekly 2017 Top
Women of Law award. The event celebrates outstanding achievements made by exceptional women lawyers.
Each year Lawyers Weekly honors women attorneys
who have made tremendous professional strides and
Melissa A. Juárez demonstrated great accomplishments in the legal field.
Juárez will receive this award, along with the other honorees, at the annual event on November 2.

SUFFOLK
Saraa Basaria, a 2017 graduate of the MBA’s Leadership Academy, has joined Todd & Weld LLP
as a
litigation associate and will concentrate her practice on
commercial litigation, employment law, and personal
injury matters. Prior to joining the firm, she practiced
at a national law firm representing clients in a variety of
matters, including commercial litigation, construction
litigation, professional liability, land use/zoning litigaSaraa Basaria
tion, and employment disputes. She is president of the
South Asian Bar Association of Greater Boston, and is a member of the
Board of Directors of the South Asian Bar Association of North America.
Basaria is a 2012 graduate of Northeastern University School of Law, and
a 2008 graduate of the University of Florida.

David R. Jackowitz
Brian R. Jerome, chair of the MBA’s Dispute Resolution Section, is the Community Dispute Settlement
Center’s (CDSC) 2017 Community Peacemaker Award
honoree. Jerome is being recognized for his contributions to the field of conflict resolution and community
peacemaking. Since 1991, he has served exclusively as
a neutral on more than 12,000 cases, and is a recognized
industry leader throughout New England. Jerome will
Brian R. Jerome
receive this distinguished award on October 18 at the
CDSC’s BASH, their annual function.
Jennifer A. Scully has joined Todd & Weld LLP
as a litigation associate and will concentrate her practice
on complex commercial litigation and employment law
matters. Scully, a former assistant attorney general in
Massachusetts, has considerable experience in the courtroom, including arguing substantive motions in Massachusetts District, Superior and appellate courts. Prior to
becoming an attorney, she worked at a major accounting
Jennifer A. Scully firm advising multinational companies on tax and business structuring issues. Scully is a 2013 graduate of Suffolk University
Law School and a 2005 graduate of Boston College.
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