
By Mike Vigneux

“One of the most important re-
sponsibilities of all lawyers and judg-
es is to protect and promote the in-
tegrity and respectability of the legal 
profession.” These are the opening 
words of the preamble to the Mas-
sachusetts Bar Association’s new 
Civility and Professionalism Guide-
lines, which have become the focus 
of a series of statewide forums aimed 
at reaffirming the bar’s commitment 
to these important principles.

Created by the Massachusetts 
Bar Association’s Committee on Ci-
vility and Professionalism and the 
judiciary, the new guidelines were 
first publicly unveiled in Springfield 
on Aug. 22, at an MBA-hosted fo-
rum on civility and professionalism, 
which featured Superior Court Chief 
Justice Judith Fabricant.

More recently, members of 
the bench and bar gathered at the 
Worcester Courthouse on Oct. 24, to 
discuss the recently published guide-
lines at a forum co-sponsored by the 
MBA and the Worcester County Bar 
Association. The forum highlighted 
the collaborative efforts of both at-
torneys and judges who worked to-
gether on the committee to craft a 
formal document consisting of seven 
civility guidelines.

The aim and purpose of the guide-
lines are addressed in the document’s 
preamble:

“Our hope and expectation is that 
these guidelines will remind prac-
titioners and judges of the respect 
that our profession demands of one 
another, and will ensure that we con-
duct ourselves at all times with the 
utmost personal courtesy and profes-
sionalism. Our hope is also to ensure 

that the public has confidence in the 
legal profession and respect for law-
yers, and to ensure the honorabil-
ity of our noble profession remains 
strong. Finally, it is also to make 
practicing law more pleasurable.”

While civility and professional-
ism have always been ideals of the 
legal profession, lifestyle aspects, 
such as increasing pressures, fewer 
personal interactions between attor-
neys in court and daily use of email 
communication, have made them 
more challenging to maintain.

“It’s something you have to con-
stantly rejuvenate and be mindful 
of,” said MBA President Jeffrey N. 
Catalano, in reference to the timing 
of the new guidelines. “It’s not just 
about how to be civil; it’s about how 
to be a true professional.”

The forum in Worcester allowed 
both members of the bench and bar 

to share their day-to-day experiences 
and challenges with civility and pro-
fessionalism, both inside and outside 
of the courtroom.

“The feedback was tremendous,” 
said Superior Court Justice Beverly 
J. Cannone, who chaired the com-
mittee. “Everybody wants to see this 
happen and wants to maintain the 
professionalism of the court.” 

A common theme to the feedback 
was the misconception that attorneys 
need to be overly aggressive in the 
courtroom environment in order to 
be successful.

“You don’t need to be a pit bull to 
be a great lawyer,” remarked Paul E. 
White, past chair of the MBA’s Com-
plex Commercial Litigation Section.

Now that the guidelines have 
been published, the next phase of the 
project is to get the word out to the 
legal community. According 
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Immediate Past President Robert W. Harnais (pictured center) presents information about the Civility and Professionalism Guidelines to members of the bench and bar at an Oct. 24 forum in Worcester. 
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There is a concept that all trial lawyers who 
represent victims in personal injury and medical 
malpractice cases like me deal with: jury disas-
sociation. Essentially it’s when jurors hear about 
something terrible that happened to our client 
and convince themselves it would not have hap-
pened to them because they do things different-
ly. Many jurors think they would avoid tragedy 
because they are more enlightened, and make 
better choices than our client did. They would 

have avoided the car accident, challenged a doctor’s opinion or taken 
more precautions on the worksite. It’s a psychological protective 
mechanism we use to ensure that we don’t feel endangered by what 
happened to other people. 

Similarly, we hear constantly about terrible race-related events 
in Ferguson, Charlotte, Dallas, Baltimore, Chicago, Baton Rouge, 
New York and too many other places. But many think to themselves, 
“That would never happen here in Massachusetts.” We are more en-
lightened. We are not as racially insensitive, biased or racist. It’s a 
protective mechanism. Deep down, most of us know that’s not so. As 
much as it’s hard to admit, incidents of bias and discrimination hap-
pen even in our own justice system. They not only happen to mem-
bers of the public, but to fellow attorneys based on race, gender and 
sexual orientation.

I personally have learned of recent discriminatory events that 
happened to my colleagues here in Massachusetts that shocked my 
conscience. I’d like to say that these kinds of incidents happen very 
rarely, but I don’t think I can say that with any authority. 

The hard truth is that we have our problems here and we need to 
confront them now. Some are extreme, and some are implicit. 

So, in this time when civil rights abuses are being brought to the 
forefront and front pages seemingly every day, the MBA knows it 
must do its part. We are taking a prominent role to ensure that the 
civil rights of our fellow attorneys and the citizens of our state are 
protected. We want to help impressive leaders facilitate measures that 
benefit everyone in our state and make Massachusetts a legal leader 
in this arena. 

So, here is what we are doing.
We have two MBA “dream team” section councils that are prepared 

to step into the fray and be a strong voice for those who need one.
First, I am pleased and proud to announce that we have created 

a revitalized Civil Rights Section Council under the leadership of 
Richard Cole, a nationally known civil rights attorney and former 
civil rights division chief in the Massachusetts Office of the Attorney 
General. And, for the first time ever, we have delegates on the council 
from every minority bar association in the state: MBLA, MAHA, 
SABA, AALA, LGBTQ and WBA, as well as GBLS, CPCS, the 
ACLU, the AG’s Civil Rights Division, and the Lawyers Committee 
for Civil Rights. It’s an unprecedented opportunity for the MBA to 
gather thought leaders from every segment of civil rights arena in 
one room on a regular basis to focus on and work toward solutions. 
This supercharged council will have a summit meeting every month 
of civil rights leaders from every sector. Some of the important issues 
they will be dealing with include implicit bias, protections to prevent 
voter intimidation, fair housing and broad issues around criminal jus-
tice reform. 

Second, we have a powerful Criminal Justice Section Council, 
under the leadership of Georgia Critsley and Pauline Quirion — two 
attorneys with a passion for criminal justice running through their 
veins. Both Georgia and Pauline have received awards for their 
dedication to justice and public service. (Oh, and immediate past 
president and renowned criminal defense attorney Bob Harnais is on 
that council too.) They are prepared to take on CORI training, law 
enforcement procedures, and the special needs of poverty stricken 
people who need indigent defense services. 

Both of these councils will be collaborating to do what they can to 
improve our system of justice for the attorneys and citizens of Mas-
sachusetts so the system works as it should.

We also worked with the MBLA on sponsoring and promoting a 
courtroom drama for high school students called “Defamation.” This 
play generates conversations about the difficult issues of race, class 
and religion, gender, diversity, social justice and the law. The twist is 
that students act as the jury.

In addition, MBA Vice President John Morrissey is organizing a 
seminar on implicit bias to include prominent judges, and we will be 
reaching out to other bar associations for their support.

No one will ever say that the MBA sat idly by during these trying 
and difficult times. In this situation, as in many others, we are there 
when we need to be. And we want in on any civil rights issues being 
addressed across the state. Together we are thousands strong and we 
will make a difference. As I said during a recent speech, when we 
dream alone it is only a dream. When we dream together, it is the 
beginning of a new reality. So, watch what we do. If you want to do 
more than watch, then give me a call and join us in leadership. ■

Civil rights here and now!

         President's VIEw

Jeffrey n. Catalano
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Clients’ Security Board awards lowest amount since 1992
By Mike Vigneux

In a marked shift from last year, the 
Clients’ Security Board (CSB) of the Su-
preme Judicial Court of Massachusetts 
awarded the lowest amount of reimburse-
ment funds in more than 20 years to cli-
ents defrauded by their attorneys in fiscal 
year 2016.

According to the CSB’s recently re-
leased “Annual Report to the Supreme 
Judicial Court Fiscal Year 2016,” the 
$0.85 million ($846,842.96) awarded 
this year is the lowest amount since 1992 
($968,894.77).

The total reimbursement made this 
year to 28 claimants is a striking contrast 
to fiscal year 2015 when a record $2.9 
million was awarded to 61 claimants. 
Also of note, the dismissal rate in 2016 
(dismissals divided by adjudications) of 
44 percent was the sixth largest rate in 36 
years with two dismissals totaling $1.2 
million.

Overall numbers in the report can vary 
greatly from year to year based on when 

claims are filed. The 2016 report covers 
claims made between September 1, 2015, 
and August 31, 2016. 

“The lesson that emerges from all of 
this is that a single year does not create a 
trend,” wrote CSB Chair D. Ethan Jeffery 
in the report. “One can begin to under-
stand the Board’s rhythm only by examin-
ing its statistics over many years.”

Established by an order of the SJC in 
1974, the mission of the CSB is to reim-
burse clients whose lawyers have misap-
propriated their money. In Massachusetts, 
the CSB reimburses 100 percent of the 
actual client loss with no statute of limita-
tions, whereas most other states set a cap 
on the amount that can be reimbursed. 
Attorneys in Massachusetts pay into the 
fund through their annual Board of Bar 
Overseers (BBO) registration fee. 

“Massachusetts continues to be a 
strong model for other states in the areas 
of both legal ethics and client protec-
tion,” said MBA Chief Legal Counsel and 
Chief Operating Officer Martin W. Healy. 
“While only a very small percentage of 

attorneys in the commonwealth defraud 
their clients, it’s essential that we have an 
entity like the Clients’ Security Board to 
reimburse losses in full.” 

“This year Massachusetts remains, 
again, both unique in, and in the vanguard 
of, the client protection movement in the 
United States,” added Jeffery in the report.

Before the CSB can take action on 
claims, offending lawyers have to be sus-
pended or disbarred by the Office of Bar 
Counsel, a division of the BBO. In 2016, 
just 23 lawyers out of a total of 59,503 in 
the state (0.04 percent) defrauded their 
clients. However, the impact can be very 
significant on an individual client basis.

Assistant Board Counsel Karen D. 
O’Toole referred to the board’s work as 
“the public face of the entire disciplinary 
process,” as the CSB is the entity that ulti-
mately reimburses clients.

“The victims can see that the lawyers 
of the commonwealth are really doing 
something for that one person,” noted 
O’Toole. “The lawyers have paid money 
into the fund and the fund is reimbursing 

that victim.”
Three lawyers combined for more 

than $500,000 of defalcations in 2016 
or more than 60 percent of the overall 
amount awarded — Arthur J. McCabe, 
II of Andover ($236,495.10), Thomas F. 
Healy of Needham ($165,000) and Kirk 
Y. Griffin of Marblehead ($113,697.42). 

The greatest amount of reimbursed 
money once again came in the cat-
egory of trusts and estates which totaled 
$284,461.30 (17.86 percent) through 
five awards. The real estate category was 
next with one award totaling $236,495.10 
(3.57 percent).

For the first time in the CSB’s histo-
ry, the Office of the State Auditor (OSA) 
conducted a performance audit of board 
operations during a portion of fiscal years 
2015 and 2016. The OSA interviewed 
board staff and reviewed hundreds of 
claims filed between September 1, 2012 
and February 28, 2015. The official audit 
report was released in February 2016 and 
the result was a “clean” audit of all CSB 
operations. ■

Category FY 2015 FY2016 % change

Claims decided 85 50 -41%

Amount awarded $2.9 million $0.85 million -71%

# of awards 61 28 -54%

# of attorneys 
responsible

22 out of 59,217 
(0.04%)

23 out of 59,503 
(0.04%)

0%
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News from the Courts

MBA seeks nominations 
for 2017-18 
officer, delegate 
positions

Mandatory BBo online registration for attorneys now 
in effect

The Board of Bar Overseers (BBO) has announced that all attorneys admitted to prac-
tice in Massachusetts are required to submit their registrations online at www.massbbo.org, 
effective Sept. 1.

The Massachusetts Supreme Judicial Court approved the new requirement on Oct. 
20, 2015. Currently, approximately half of Massachusetts attorneys register online, 
and all other registrations are processed manually with paper forms.

Margaret Carlson, executive director of the BBO, said that the agency has not 
increased its registration fees since 2007, and a goal of the new requirement is to help 
keep administration costs low, ensuring that registration fees remain level.

“The new requirement will help us continue to run the agency at the current fee 
structure,” Carlson said. “In addition, we are looking at a number of ways to stream-
line our processes in order to keep overhead low and use funds toward the mission of 
the organization.”

The change brings the registration process for attorneys in line with other profes-
sional boards that require online registration, including the Board of Registration in 
Medicine, said Donna Jalbert Patalano, chair of the BBO and Chief of Professional 
Integrity & Ethics at the Suffolk County District Attorney’s Office. “For attorneys, on-
line registration should make their registration process more efficient,” Patalano said.

The new requirement doesn’t apply to newly admitted attorneys and attorneys 
who are registered as “pro bono inactive” and “pro bono retired” statuses. Certain 
other categories of attorneys are also exempt, including those who are not admitted to 
practice in Massachusetts, but must register with the BBO. Otherwise, the Board will 
handle requests to be excused from the requirement on a case-by-case basis, such as 
attorneys who do not have computer access.

“Any special dispensation from online registration should be granted by the Board, 
and the Justices ask that the Board liberally dispense with the online requirement 
when lawyers have a legitimate reason for being unable to register online,” SJC Justice 
Francis X. Spina said when approving the requirement.

The BBO has four cycles for attorneys to register throughout the year: September, 
December, March and June. Attorneys who typically register in the December, March 
or June cycles will be required to register online when they next renew.

family court Judge David Sacks appointed chair of 
ADr committee

Trial Court Chief Justice Paula M. Carey has announced the 
appointment of Probate & Family Court Judge David G. Sacks 
as chair of the Trial Court’s Standing Committee on Alternative 
Dispute Resolution. The committee includes representatives from 
all seven departments of the Trial Court, as well as private dispute 
resolution groups and the Boston and Massachusetts Bar Associa-
tions.

Judge Sacks has served on the bench of the Hampden County 
Probate & Family Court in Springfield since 1986. Chief Justice 
Carey said he has “established a reputation as an innovative sup-
porter of Alternative Dispute Resolution and served as a dedicated 
member of the ADR Standing Committee for many years.” Judge 

Sacks has co-chaired the Probate & Family Court’s Steering Committee on Alterna-
tive Dispute Resolution, and is overseeing the Trial Court’s first-ever mandatory me-
diation pilot in the Hampden Probate and Family Court.

The Standing Committee is charged with advising the Chief Justice of the Trial 
Court on the implementation of the Supreme Judicial Court’s Uniform Rules on Dis-
pute Resolution, including oversight of court-connected programs providing media-
tion and conciliation services. ■

         LegaL NEwS

probate & family 
Court Judge 

David g. sacks

Tuesday, Dec. 6, 4–7 p.m.
MBA, 20 West St., Boston

The 2016 MBA Pinnacle Awards will also be 
presented to companies that have taken proactive 

steps to benefit consumers in Massachusetts.
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Featuring panel discussions on the 
future of mandatory arbitration clauses 

in Massachusetts.

T H I R D  A N N U A L
C O N S U M E R  A D V O C A C Y

S Y M P O S I U M

The Massachusetts Bar Association is currently 
accepting nominations for officer and delegate 
positions for the 2017-18 membership year.

Nominees must submit a letter of intent and a 
current resume to MBA Secretary Denise I. Murphy by 5 p.m., on Friday, Feb. 24, 2017, 
to be eligible.

To submit a nomination, mail or hand-deliver the information to:
Massachusetts Bar Association
Attn: Denise I. Murphy, MBA secretary
20 West St., Boston, MA 02111
If you have any questions about the nomination process, call MBA Chief Operating 

Officer Martin W. Healy at (617) 988-4777. ■
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By katherine L. ConnoLLy

By now you’ve heard many times 
throughout your law school career 
how important it is to get an intern-
ship and participate in networking 
events. This is just as important to 
do while you finish out your last 
year of law school and prepare to 
take the bar exam.

Internships are a great way to 
get a variety of experience. Some 

people go into law school and know exactly what type of 
law they would like to practice. Others have no set direc-
tion or are interested in many aspects of the law which 
do not coincide. There is the beauty in the internship. 
Internships allow you to explore various practices and to 
ultimately find your niche or find out what area you do 
not want to practice in.

I personally recommend trying to do a variety of in-
ternships. Without experience and hands on learning, it 
is difficult to ascertain what you want to do. Internships 
provide all of that. Internships are a place to learn, cul-
tivate legal skills and be provided guidance on how to 

effectively practice. With these experiences you will be 
able to really understand what areas of law interest you. 
This is one of the things that does not come easily once 
you’re out and practicing for a living. There is less flex-
ibility in the professional world to dabble in many dif-
ferent areas of law. 

Finally, interning is a way to build and cultivate rela-
tionships, which give way to easy networking — some-
thing that is equally important as it is terrifying to most 
people. The hardest part about networking is getting out 
and introducing yourself to someone. If there is a local 
event (through your law school or the MBA) make an ef-
fort to go. Do some online research regarding the speak-
ers or guests at this event and find some commonality to 
talk about. Networking is really about connecting with 
others, which is easily done through similar interests. 
Having done some research and having something to 
talk about will also surely take away some nerves! Use 
that commonality to make a lasting impression and to 
get a business card or email. Make sure that you follow 
up with your new connections via email or other means, 
such as LinkedIn. If you are unsure on how to reach out 
after the initial meeting, an easy way is to say how much 
you enjoyed meeting the person and speaking about your 

common interests.
Staying in contact is an old art form that many peo-

ple have trouble with but takes hardly any time. Making 
a conscious effort to send follow up emails or staying in 
touch via online resources is an effortless way to keep 
these connections thriving. Do not forget to keep your 
contacts from various internships alive, too. Many future 
jobs, internships and opportunities stem from experienc-
es and connections that you make in law school and the 
early part of your legal career. ■

Katherine l. connolly is an associate with pierce Davis & perritano 

llp. connolly focuses her practice on the defense of asbestos and 

toxic tort claims. prior to joining the firm, connolly focused her 

practice in the defense of civil litigation, including automobile and 

premises liability claims, consumer protection claims under Mgl 

c. 93A and Mgl c. 176D and coverage matters. She received her 

Juris Doctor from Suffolk university law School in 2013, where she 

successfully completed internships with the united States coast 

guard and the Massachusetts Superior court (Macleod, J.). She 

graduated with pro Bono honors and completed the Macaronis civil 

litigation oncentration. 

School of Thought is a regular column geared for law student members. 

katherine l. Connolly

How interning and networking go hand-in-hand with 
your 3L year

MBA volunteers offer free legal advice to Western Mass. 
residents
By Mike Vigneux

Residents of Berkshire, Franklin, Hampden and Hampshire counties had their legal 
questions answered by local volunteer attorneys from the Massachusetts Bar Associa-
tion at the semiannual Western Massachusetts Dial-A-Lawyer call-in program on Octo-
ber 26, hosted at Western New England University School of Law.

The calls featured legal questions on a wide range of topics, including real estate law, 
consumer law, family law, employment law, tax law and elder law. The legal advice was 
provided at no charge as a public service of the MBA.

“Many of the calls are from members of the community who are over the age of 60, 
and a lot of times they are alone and don’t have family members that can help them,” said 
Dial-A-Lawyer volunteer attorney Lan Kantany.” A lot of times we answer a question 
that’s really important to them.”

Started in 1994, the MBA's Western Massachusetts Dial-A-Lawyer program is in its 
22nd year.

The program is co-sponsored by Western New England University School of Law, 
The Republican, El Pueblo Latino, the Massachusetts Association of Hispanic Attorneys 
and the Hispanic National Bar Association.

The MBA thanks the following members for donating their time and expertise to this 
important public service effort:
• Michelle Bugbee, Eastman Chemical Company, Springfield
• Corey M. Carvalho, University of Massachusetts Legal Services, Amherst
• Mark D. Cress, Bulkley, Richardson & Gelinas LLP, Springfield
• Lan Kantany, Connor, Morneau & Olin, LLP, Springfield
• Susan A. McCoy, Cooley Shrair, Springfield
• Amy J. Megliola, Siddall & Siddall, P.C., Springfield

• Keith A. Minoff, Keith A. Minoff Attorney at Law, Springfield
• Jeffrey S. Morneau, Connor, Morneau & Olin, LLP, Springfield
• Richard T. O’Connor, Law Office of Richard T. O’Connor, Longmeadow
• Thomas O’Connor, Jr., Thomas D. O’Connor, Jr., Attorney at Law, Springfield
• David W. Ostrander, Ostrander Law Office, Northampton
• Christopher D. Reavey, Franklin/Hampshire Juvenile Court, Hadley
• Daniel M. Rothschild, Bulkley Richardson, Springfield
• Kelli Ryan DiLisio, Franklin/Hampshire Juvenile Court, Hadley
• Diana Velez Harris, Marien & Hodge, Springfield ■

MBA volunteer attorney Diana Velez Harris 
talks about the Western Mass. Dial-A-
Lawyer program on the MassAppeal TV show 
in Springfield.

MBA members answer callers' questions at the 
Oct. 26 Western Mass. Dial-A-Lawyer.

          School of thought
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What types of law does your firm 
handle? 

Plaintiff’s personal injury litiga-
tion.

Any particular areas of special-
ization, niche (type of law, geog-
raphy) where the firm has made a 
name for itself? 

SUGARMAN is one of the old-
est firms in New England that de-
votes its practice almost exclusively 
to plaintiff’s personal injury litigation, 
handling cases from the claim stage 
through trial and, when necessary, 
through appeal to the Supreme Judicial 
Court and the federal appellate courts. 

What firm attribute do clients 
find most attractive?

The firm provides a very personal 
and attentive approach, where clients 
are in direct contact with the partners 
handling their case. SUGARMAN at-
torneys consistently achieve outstand-
ing results for their clients, while pro-
viding compassionate and ethical rep-
resentation. 

Briefly describe a recent “win” 
or client success story that the firm 
is proud of. 

SUGARMAN partners have ob-
tained several multi-million dollar 
awards and settlements in the past 
year, and are proud of every success-
ful settlement, judgment or award, re-
gardless of its size. Examples from this 
past year include a $5 million settle-
ment to the family of a woman killed 
by a runaway tire, a $5.5 million settle-
ment obtained by partner Ben Zimmer-
mann for a 60-year-old career teacher 

and school administrator who suffered 
serious injuries when he was struck 
by a driverless bus, and a $2.2 million 
arbitration award obtained by partner 
David McCormack for the family of a 
68-year-old man who died as a result 
of complications of narcotic pain med-
ications following routine hip surgery. 

Describe a recent pro bono proj-
ect the firm has undertaken. 

As a small firm, SUGARMAN 
encourages its attorneys to volunteer 
their individual time to pro bono ef-
forts important to them. Managing 
partner Benjamin R. Zimmermann re-
cently joined the Board of Directors 
for Greater Boston Legal Services, an 
organization which provides free legal 
assistance and representation on civil 
matters to hundreds of needy residents 
in the area. Newest partner, Stacey L. 
Pietrowicz, is currently involved with 
the Women’s Bar Foundation Family 
Law Project, representing victims of 
domestic violence in family law mat-
ters on a pro bono basis. These are 
some recent examples, however, pro 
bono work and civic engagement are 
important to all SUGARMAN attor-
neys. 

Is your firm regularly active with 
any charitable or civic organization 
outside of the MBA? 

The firm has been active with The 
Home for Little Wanderers, an organi-
zation providing services to children, 
for many years and in many ways. Each 
year the firm supports and attends The 
Home’s Annual Voices and Visions 
Event, fulfills a “wish list” for children 

at the Harrington House, and provides 
backpacks and school supplies to the 
children. As the opportunity arises, 
SUGARMAN will close its doors and 
attorneys and staff will spend the day 
at the Harrington House, working on 
projects to improve the home and the 
lives of its residents, and getting to 
know the children who live there. Past 
projects include creating a playroom, 
stocking it with books, games and fur-
niture and an art room, complete with 
donated easels and art supplies. 

Anything to announce in the 
coming year? 

SUGARMAN, as of 2016, has en-
gaged in a collaboration with Shapiro 
& Associates, to provide expanded 
legal representation for federal work-
ers seeking benefits under the Federal 
Employees Compensation Act. Daniel 
Shapiro, founder and principal of Sha-
piro & Associates, has grown the firm 
into one of the country’s largest single 
providers of legal services for injured 
federal employees. The two firms will 
now collaborate to provide additional 
resources to this robust practice, while 
holding true to SUGARMAN’s pri-
mary mission, which is to provide top-
of-the line representation to personal 
injury victims. In addition, SUGAR-
MAN is pleased to announce that Suf-
folk University Law School graduate, 
Rosa M. Guambana, will become the 
firm’s newest associate, following the 
February 2017 bar exam.

Name at least one fact about the 
firm that people might be surprised 
to learn?

SUGARMAN founder Paul Sug-
arman, who was honored to serve 
as Dean of Suffolk University Law 
School from 1990-1994, tried and ap-
pealed cases that to this day form the 
basis of product liability and wrong-
ful death law in Massachusetts. His 
SUGARMAN partners have followed 
in this tradition and continue to make 
precedent-setting law in the field of 
personal injury as recently as 2016. 

Why is it important to have all 
the lawyers in your firm members of 
the MBA? 

The MBA vigorously promotes ac-
cess to justice, is committed to pre-
serving the integrity of the jury system 
guaranteed by the constitution, and 
encourages attorneys to be involved in 
the legal and non-legal communities. 
All of the attorneys at SUGARMAN 
are proud to be a part of the MBA. 

In what way(s) do you find the 
MBA beneficial to the lawyers in 
your firm?

On an individual basis, SUGAR-
MAN attorneys enjoy involvement 
as committee members, in leadership 
roles, as educators and as volunteers. 
Firm founder Paul Sugarman is a past 
president of the MBA, while other 
partners have served appointments and 
leadership roles within the Civil Liti-
gation Section Council. SUGARMAN 
attorneys frequently lecture on per-
sonal injury topics at MBA continuing 
legal education programs. For newer 
associates, MBA membership provides 
networking and relationship-building 
opportunities with new and seasoned 
lawyers, and consistent access to high-
quality continuing legal education.

Are there any specific MBA pro-
grams you find particularly helpful 
to your firm?

Having on-demand access to con-
tinuing legal education forums and 
new and important developments in 
personal injury law and other areas of 
law are valuable benefits to SUGAR-
MAN attorneys.  ■

SUGARMAN sets precedent as leading personal injury firm
Just the facts
firm Name: 
SUGARMAN

year founded: 1976

location: 
Prudential Tower, 800 Boylston 
Street, 30th Floor, Boston

Number of attorneys: 10-12

Managing partner:
Benjamin R. Zimmermann

the MBA — your 
firm’s partner

MBA Honor Roll firms have five 
or more Massachusetts lawyers and 
enroll 100 percent of their attorneys 
in the MBA within an association 
year. Learn more about the many 
ways the MBA can  work for your 
firm at www.massbar.org/honorroll.

Join our growing list of Honor 
Roll firms by contacting MBA 
Member Services at (617) 338-0530 
or memberservices@massbar.org

The partners of SUGARMAN

November
wednesday, Nov. 30
fastcase training i  
12:30-1:30 p.m.
mBa, 20 west st., Boston

wednesday, Nov. 30
fastcase training ii  
4-5 p.m.
mBa, 20 west st., Boston

December
thursday, Dec. 1
14th annual in-House Counsel Conference: 
what keeps Counsel up at night
9 a.m.-1 p.m.
the westin waltham Boston, 70 3rd ave., 
waltham

thursday, Dec. 1 
speed networking with a twist: 
tips for the new attorney
5:30-7:30 p.m.
mBa, 20 west st., Boston

tuesday, Dec. 6
third annual Consumer advocacy 
symposium
4:30-7 p.m.
mBa, 20 west st., Boston

wednesday, Dec. 7
mBa monthly Dial-a-lawyer program
5:30-7:30 p.m.
statewide dial-in #: (617) 338-0610

thursday, Dec. 8
2016 mBa Holiday party: Casino royale
5:30-8 p.m.
mBa, 20 west st., Boston

wednesday, Dec. 14
western mass. fastcase training i 
9-10 a.m.
Catuogno Court reporting services,   
1414 main st., ste 1810, springfield

wednesday, Dec. 14
western mass. fastcase training ii 
noon-1 p.m.
Catuogno Court reporting services,   
1414 main st., ste 1810, springfield

wednesday, Dec. 14
post-mortem planning & income taxation 
of Decedents and estates  
4-7 p.m.
mBa, 20 west st., Boston 

wednesday, Dec. 14
western mass. Holiday reception
5-7 p.m.
sheraton springfield monarch place Hotel, 
one monarch place, springfield

thursday, Dec. 15
starting or Jump-starting an innovative 
law practice:  Harnessing innovation to 
Design your law practice
noon-2 p.m.
mBa, 20 west st., Boston

Monday, Dec. 19
volunteer with mBa members at Christmas 
in the City
3:30-6:30 p.m.
Boston Convention and exhibition Center, 
415 summer st., Boston

Calendar of evenTs
for more information, visit massBar.org/events/CalenDar

real-time weBCast availaBle for purCHase tHrougH mBa on DemanD at 
www.massBar.org/onDemanD
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MOBILE

GET THE NEW MBA APP

STAY CONNECTED

The Massachusetts Bar Association’s My Bar Access app is now 
available! Download the app today from the Apple Store or Google Play 
by searching for MassBar: My Bar Access, and instantly connect with 
fellow members. Share practice information, documents and tips through 

discussions, blogs and more — right from your phone or tablet.

DISCUSSIONS

CONTACTS

MEMBER 
DIRECTORY

Get quick access to your fellow MBA members. 
Easily connect with colleagues phone-to-phone.

Push notifications are available for announcements. 
Instantly receive the latest news from your section/division.

View upcoming MBA seminars, conferences, 
section and committee meetings.

Collaborate with fellow members and get answers to your questions. All of the 
MBA Member Groups you are subscribed to are available on the mobile app.

View any direct messages you’ve received from fellow members.

Save MBA member contact information to your device.

Access any document on the go.LIBRARIES

MESSAGES

EVENTS

NEWS

MassBar

MBA

Facebook

Weather

LinkedIn

Photos Skype Safari

Vine

Twitter Contacts

Clock Calculator iTunes

• • •

WWW.MASSBAR.ORG • 617.338.0500
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HOW TO DOWNLOAD
To download the MassBar: My Bar Access Mobile App:

1.   Visit your device’s application store and search for the app named MassBar: My 
Bar Access. Save time — use your mobile device to scan the applicable QR code.

2. Once downloaded, launch the application.

3. Log in using your regular MassBar: My Bar Access username (your email 
address) and password. You will remain logged in to the app unless you specifically 
log out.

QUESTIONS? EMAIL:

MyBarAccess@MassBar.org

Save time ... scan the 
QR code below to 
download the app.

MassBar

MBA
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Welcome Back Member Reception

Dispute Resolution Section Reception

ComCom Fall Kick-Off

The Massachusetts Bar Association hosted a 2016-17 “Welcome Back” Member Reception on Thursday, Sept. 22, at the Back Deck in Boston, to celebrate the start of the 
new association year.

The Massachusetts Bar Association celebrated its new Dispute Resolution Section on Sept. 20. Guest speakers included the Hon. Dennis J. Curran, associate justice 
of the Mass. Superior Court, and Lon F. Povich, Esq., of the Office of the Governor. The new section, which is chaired by Brian R. Jerome and Sarah E. Worley, is the 
first statewide platform for practitioners and users, and provides outreach, support and education to MBA members, practitioners and users of DR, the judiciary, the 
Legislature, law students and the general public about the nature and benefits of the wide array of dispute resolution processes.

Members of the bar and judiciary from across the commonwealth gathered at the Massachusetts Bar Association on Sept. 29, for the Third Annual “Kick-Off”  Fall Re-
ception of its Complex Commercial Litigation Section. The Complex Commercial Litigation Section, or “ComCom,” was created in 2014 to provide practitioners focusing 
in the areas of business litigation, bankruptcy and intellectual property litigation a forum to share thoughts and ideas, and participate in educational and networking events.
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UPCOMING CLE, SEMINARS AND MBA ON DEMAND PROGRAMMING

Hon. Bonnie H. MacLeod (ret.)

Taking advantage of FREE CLE is easy! As an MBA member, you can 
stay on top of the law, advance your careers and enhance your practices 
— all at no extra cost. The MBA’s educational programs cater to new, ex-
perienced and transitioning attorneys across a wide range of practices and 
programs are even available during your lunch break.

DID YOU MISS LAST MONTH’S LUNCHTIME PROGRAMS? 
CATCH UP VIA MBA ON DEMAND.

  Feed Your Mind: Introducing Evidence at Trial (Oct. 18)

  Let’s Do Lunch: LPM’s Guide to the Legal Galaxy on Impromtu Net-
working (Oct. 19)

  Recent Privacy and Security Risks to the Health Care Industry (Oct. 20) 

MBA: You were involved in the process of making Mas-
sachusetts Bar Association CLEs free to its members. How 
have you seen this affect the educational programming of-
fered?

MacLEOD: The educational offerings are nothing short 
of exceptional, both in terms of numbers and variety of 
interest! Every section of the MBA has answered the call 
to embrace and embody our slogan “MassBar Educates.” 
Proof that we are meeting our mission lies in the increasing 
numbers of lawyers attending our diverse programs, from 
arbitration and mediation to voir dire.

MBA: Voir dire in Massachusetts will be two years old in 
February. How have you seen it progress since the imple-
mentation of the Standing Order?

MacLEOD: I believe that many trial lawyers will agree 
that attorney-conducted voir dire is coming into its own, to 
some extent more quickly and with more ease than initially 
anticipated. Reticence to implement it, on the part of both 
lawyers and judges, is fading. Programs such as the MBA’s 
“Voir Dire at One Year: Nothing to Fear,” conceived of and 
presented by leaders of the bar and bench, have been of 
great assistance in moving forward.

MBA: What are your goals as the chair of the Education 
Committee for this association year?

MacLEOD: The primary goal is to maintain the provision 
of first-rate educational opportunities for every segment of 
the bar, whether that be through in-person or webcast semi-
nars, webinars or lunch talks. The Education Committee, 
through the tireless work of the MBA staff, is constantly 
seeking — and finding — new ways to deliver high quality, 
relevant education to its members. 

MBA: The MBA has educated more than 1,200 attorneys 
since the “Practicing with Professionalism” course has 
been made mandatory for newly admitted Massachusetts 
attorneys. What other ways can we instill a sense of civility 
and importance of protecting one’s reputation in the prac-
tice of law?

MacLEOD: When I entered the practice of law in 1972, 
there were approximately 25,000 lawyers in Massachu-
setts; that number is now almost 60,000. I believe that it 
is now far more difficult to network and identify mentors 
within the profession. (Some of us “oldsters” are still heard 
to bemoan the loss of the Civil Motions Session in the Su-
perior Court, where new lawyers could stand cheek-to-jowl 
with some of the best of the bar.) I believe that bar associa-
tion membership and participation in bar-related activities 
is the number one way to promote civility and pride within 
our ranks.  

Thursday, Dec. 1 • 9 a.m.–1 p.m.
The Westin Waltham Boston, Waltham

14TH ANNUAL IN-HOUSE COUNSEL 
CONFERENCE: WHAT KEEPS 

COUNSEL UP AT NIGHT

CONFERENCE CO-CHAIRS
J. CHRISTOPHER COLLINS, ESQ. 
Mirick, O’Connell, DeMallie & 

Lougee LLP, Worcester
JAMES C. DONNELLY, JR., ESQ. 
Mirick, O’Connell, DeMallie & 

Lougee LLP, Worcester
ROBERT J. KERWIN, ESQ. 

Mortgage Master, Walpole

PETER D. MCDERMOTT, ESQ. 
Banner & Witcoff Ltd. 

Boston
DAVID A. PARKE, ESQ. 

Bulkley, Richardson & Gelinas 
LLP, Springfield

REGISTER AT MASSBAR.ORG/INHOUSE

UPCOMING MBA CLE
WEDNESDAY, NOV. 30
Fastcase Training 
MBA, 20 West St., Boston
Session I: 12:30–1:30 p.m.
Session II: 4–5 p.m.
Faculty: Chuck Lowry, Fastcase Inc.

WEDNESDAY, DEC. 14
W. Mass. Fastcase Training
Catuogno Court Reporting Services
1414 Main St., Suite 1810, Springfield
Session I: 9–10 a.m. 
Session II: noon–1 p.m.
Faculty: Chuck Lowry, Fastcase Inc.

Post-Mortem Planning and 
Income Taxation of Decedents 
and Estates 
4–7 p.m., MBA, 20 West St., Boston
Faculty: Luke C. Bean, Esq., LL.M., program co-
chair; Leo J. Cushing, Esq., CPA, LL.M., program 
co-chair; Kevin G. Diamond, Esq., CPA 

THURSDAY, DEC. 15
Starting or Jump-Starting 
an Innovative Law Practice: 
Harnessing Innovation to Design 
Your Law Practice  SUFFOLK PDR

Noon–2 p.m., MBA, 20 West St., Boston
Faculty: Susan Letterman White, program chair
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2017 COURSE DATES

Thursday, Jan. 19—MBA, Boston
Thursday, Feb. 9—College of the Holy Cross, Worcester

Thursday, March 30—Holiday Inn, Taunton
Thursday, May 11—College of the Holy Cross, Worcester

Thursday, July 13—MBA, Boston
Thursday, Sept. 28—UMass Inn and Conference Center, Lowell

Registration is $50 and includes:
•	 Breakfast	and	lunch
•	 All	necessary	record	keeping	and	attendance	reports	to	the	

BBO	will	be	handled	by	the	MBA
•	 Sworn-in	in	2016?	You	receive	a	FREE	2016–17	MBA	

membership	when	you	register	for	a	PWP	course.	You	must	
attend	the	PWP	course	for	the	membership	to	remain	valid.

Register at MassBar.org/MassBarProfessionalism

Faculty Spotlight

From	left:	Craig	D.	Levey,	Charles	Rodman,		Lauren	Thomas	
and	Courtney	C.	Shea	discussed	authenticating	documents,	
using	deposition	transcripts	at	trial	and	more	at	the	latest	
“Feed	Your	Mind:	Introducing	Evidence	at	Trial”	program.

From	left:	Seclore’s	Lisa	Popadic	and	Brian	Podolsky,	and	MBA	Health	Law	
Section	Vice	Chair	Kathryn	Rattigan,	reviewed	how	digital	rights	manage-
ment	technology	is	helping	to	mitigate	challenges	in	data	security,	infor-
mation	governance	and	audit	compliance	at	the	Oct.	20	“Recent	Privacy	
and	Security	Risks	to	the	Health	Care	Industry”	program.

Right:	Susan	Letterman	White	kicked	
off	the	first	“Let’s	Do	Lunch”	program	
by	teaching	attendees	how	to	use	a	
short	interaction	to	connect	quickly	
with	others	in	a	meaningful	way.

Lunchtime
AT THE MBA

NAME: Hon. Bonnie H. MacLeod (ret.)
AFFILIATION: JAMS

Register online at 
MassBar.org/Education  
or call (617) 338-0530.

DENOTES SEMINAR WITH REAL-TIME WEBCAST

SUFFOLK PDR
This MBA program is certified as an official Suffolk 
University Law School Professional Development CLE.

Check out the MBA On 

Demand programs you may 

have missed and view them 

anytime, anywhere ... FREE 

with your MBA membership.

WWW.MASSBAR.ORG/ONDEMAND
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Members helping Members: 
My Bar Access Q&A

My Bar Access is an exclusive, online MBA community. Log in 
at www.massbar.org/access to virtually connect with fellow 
members and share practice information and tips through 
discussions, blogs and more.

A DuI client, who recently 
received a 24D disposition with 
a cwof has inquired as to what 

effect this will have on his plans to travel 
to canada on business in a few months. 
Does anyone here have any familiarity 
with this or know where I might find the 
information? thanks.

W. Rockne Palmer
DeLeo, Angell & Palmer

Westfield MA

I'm wondering if anyone is aware of any limitation on how long 
an ANr endorsement is good for. In my client's case the plan was 
endorsed by the planning Board and recorded sixty years ago; there 

was a different owner at the time. the property has never been used as 
anything but a single lot but it is now devoid of structures and my client wants 
to sell it as two buildable lots per the old plan. It seems to me that they can. 
Any feedback is appreciated.

Stephen Dawley
Stephen E. Dawley PC

Framingham MA

My clients have experienced difficulty crossing the border. 
In some cases, they have been told that canada considers 

a cwof a guilty and denies them access. If you can provide 
documentation that says a cwof is not a guilty but an admission to 
facts, that may help. And he/she should bring their travel permit from 
the probation department with them. A letter from their po wouldn't 
hurt, either.

Kathleen Delaney
Tourkantonis & Delaney PC

Woburn MA

If each of the lots still complies with 
current zoning requirements they are 

each still buildable, if they do not comply 
with current zoning I believe they will be 

treated as a single lot for zoning purposes.  the 
lone caveat is whether the local by law has a 

special provision that provides protection.

William F. Riley
Riley and Norcross

you will at least want an 
engineer to sketch the 

new lots. you should also  clear 
with title company.

Jordana Roubicek Greenman
Attorney at Law

the ANr plan creating 2 lots is still valid. however, if the owner 
of both lots is the same person or entity then the zoning concept 

of "merger" comes into play so that the lots are considered one for 
zoning purposes if the dimensional requirements (frontage or area, depth, 
etc.) in the local bylaw were changed over time so that each lot now does 
not comply. therefore the lots merge so the entire lot complies.
Mgl c. 40A, sec. 6 (as well as some local bylaws) may contain a 
grandfather provision but for single or 2 family use the ownership of up 
to 3 contiguous lots only has a 5 year protection once any one of the lots 
becomes non-compliant due to an increase in dimensional requirements 
(as long as each lot was buildable when created, contains at least 75 feet 
of frontage and 7,500 square feet of area). If the 2 lots were separately 
owned, then each lot (for single or 2 family use) would have an indefinite 
grandfather protection (as long as each lot was buildable when  created, 
contains at least 50 feet of frontage and 5,000 square feet of area).

Anthony N. Tomasiello, Jr., Esq.
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First 2016-17 House of Delegates meeting highlights 
section goals, accomplishments

By Jason sCaLLy

MBA President Jeffrey N. Catalano opened the first 
House of Delegates (HOD) meeting of the 2016-17 year 
by urging HOD members to be “as productive as you can” 
at the MBA — and on issues outside the MBA that affect 
the profession, the rule of law and access to justice.

“We want to be involved everywhere it matters: leg-
islation, amicus briefs, community service projects … 
and task forces,” he said. “We need to get the word out 
about the amazing stuff the Mass. Bar Association does. 
We want people saying ‘I want in.’ … If we all have that 
mindset this year, we’re going to accomplish a lot of great 
stuff.”

Catalano lauded the energy he has already seen from 
section council chairs and vice chairs, and he made it 
clear that the MBA can expect big things from its sections 
this year. “We know the Mass. Bar can’t solve the world’s 
problems, but we need to step up to the plate and we need 
to do our job,” he said.

The Civil Rights & Social Justice Section Council, 
chaired by civil rights attorney Richard W. Cole, will play 
a key part in accomplishing this goal. Catalano noted that 
it includes representatives from every organization in the 
civil rights arena and from every minority bar association.

“The fact of the matter is everyone agreed instantly to 
join this Civil Rights Section because it’s an opportunity 

for people to come together on a regular basis as a sum-
mit, if you will, and talk about what’s going on in the 
world today,” he said.

In his report to the HOD, Cole said his section council 
will be looking at a range of topical issues this year, in-
cluding rule of law concerns that have surfaced during the 
election campaign season, criminal justice reform, police 
misconduct, medical care for individuals in correctional 
facilities, fair housing and access to housing.

New Criminal Justice Section Council Chair Georgia 
K. Critsley’s report at the HOD meeting also signaled 
an ambitious agenda and a focus on “outreach.” She an-
nounced that her section will hold an open meeting in No-
vember in Springfield, which will feature a panel of judg-
es giving practice tips for the criminal bar. And she also 
mentioned the section’s October 27 CLE, which doubled 
as CORI-training and a pro bono opportunity for lawyers.

Critsley said the Criminal Justice Section Council will 
look at issues involving police body cameras, the opioid 
epidemic and indigent defense in the coming months. And 
it is poised to play an important role for the MBA once the 
National Center on State Governments releases its report 
on Massachusetts’ criminal justice system.

“We will have to be a vocal constituency to try to make 
the case after we study the proposal and send it through 
our wonderful Criminal Justice Section,” said MBA Chief 
Legal Counsel and Chief Operating Officer Martin W. 

Healy, earlier in the meeting.
During his own report to the HOD, Healy noted that 

while the courts continued to operate with a tight budget, 
the slight increase in civil legal aid funding this year was 
a “testament to every organization in the room” that par-
ticipates in Walk to the Hill and other funding outreach 
efforts. Healy also commended the Family Law Section 
Council for helping to defeat an unpopular proposed child 
custody bill last year. “We will continue to fight that bill 
this session to make changes or defeat it again,” he said.

Former MBA President Alice Richmond, who is the 
American Bar Association state delegate for Massachu-
setts, spoke to the HOD members about the MBA resolu-
tion adopted by the ABA over the summer condemning 
the arrests of lawyers and judges in Turkey. “We have 
great reason to be proud of the Mass. Bar Association,” 
Richmond said.

Continuing the tradition of guest speakers at HOD 
meetings, Superior Court Judge Mitchell Kaplan helped 
kick off the meeting with a report on the Business Liti-
gation Session, where he is one of the presiding judges. 
Noting that the BLS could also be named the complex 
litigation session because of the range of cases it hears, 
he encouraged those who routinely handle business 
cases slated for the federal courts or the Delaware Court 
of Chancery to consider using the equally qualified and 
more local BLS, when appropriate. ■

Civil Rights & Social Justice Section Chair Richard W. Cole addresses the HOD.

MBA Secretary Denise I. Murphy gives her first report to the HOD.

MBA President Jeffrey N. Catalano asking HOD 
members to say, “I want in.”

HOD members gathered for the first meeting of the 
year.

Criminal Justice Section Chair Georgia Critsley gives a 
report on her section.

Hon. Mitchell Kaplan, guest speaker from the 
Business Litigation Session.

Photos by Jason scally
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Catalano asks bar to ‘dream big' at reception

By Joe  kourieh

The new president of the Massachusetts Bar Association, Jeffery N. Catalano, re-
ceived the ceremonial oath of office on Wednesday, Sept. 14, at a reception attended 
by prominent judges, MBA leadership and members, and the friends and families of 
all. After being sworn in by Supreme Judicial Court Chief Justice Ralph D. Gants, 
Catalano told the audience, “Dream big, join us in leadership and thank you for being 
here to begin this journey with me.”

Catalano was introduced by MBA Past President Leo V. Boyle, who eschewed a 
survey of Catalano’s resume in favor of an illustration of his character — a hard worker 
worthy of his hometown of Scranton, Pennsylvania, and a genuine collaborator worthy 
of his Jesuit upbringing.

“This is a special guy,” Boyle said. “He needs to speak for all of us. … We need to 
be represented. And as far as I’m concerned, there’s no one better to do that than Jeff 
Catalano.”

Catalano, a partner at Todd & Weld LLP in Boston, called himself “a humble ser-
vant of this great profession,” referring to the practice of law which he swore to “honor 
and respect” in his oath. Though Catalano conceded that the MBA cannot single-hand-
edly solve society’s problems, he assured his peers that it can make important strides 
toward alleviating those problems in coming generations, while standing up for those 
cannot stand up for themselves.

“This work depends on the contributions of creative leaders like you,” Catalano 
said, specifically citing the Leadership Academy, which he aims to develop into an in-
cubator for skilled young legal professionals and students, armed with the knowledge 
and firsthand experience it takes to make a significant difference in communities across 
the commonwealth.

“The lofty goal is to make Massachusetts the place where future great leaders are 
created,” he said. “We can develop leaders of the bar who can work toward solutions 
for our problems — who can navigate the complexities of our society by building co-
alitions and forging hybrid solutions.”  ■

The new president of the Massachusetts Bar Association, Jeffery N. Catalano, tells the bar to “Dream big, 
join us in leadership and thank you for being here to begin this journey with me,” at his opening reception.

From left: MBA Immediate Past President Robert W. Harnais, MBA President Jeffrey N. Catalano and MBA 
Chief Legal Counsel and Chief Operating Officer Martin W. Healy.

Jeff Catalano (center) and family celebrate the start of his presidency.

Prominent judges, MBA leadership and members gather at Jeffrey N. Catalano’s President’s Reception.

MBA President Jeffrey N. Catalano received the ceremonial oath of office from Supreme Judicial Court Chief 
Justice Ralph D. Gants at his President's Reception on Sept. 14.

From left: Craig Levey of Bennett & Belfort PC, Michael DiStefano and Avery E. Kepple of Todd & Weld LLP, 
and Ilir Kavaja of Kavaja Law.

Photos by eric haynes
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State of the Judiciary speakers address court successes, 
challenges

By MaLea ritz

Court leaders, legislators and bar 
leaders gathered for the annual State of 
the Judiciary Address on Oct. 20, pre-
sented by the Massachusetts Bar Asso-
ciation, where they heard speeches from 
MBA President Jeffrey N. Catalano, Su-
preme Judicial Court Chief Justice Ralph 
D. Gants, Trial Court Chief Justice Paula 
M. Carey and Trial Court Administrator 
Lewis H. “Harry” Spence. 

While each speaker highlighted judi-
cial-branch accomplishments and praised 
recent bench-bar relations, several speak-
ers addressed racial and ethnic disparities 
in the justice system and the impact of 
the ongoing opioid crisis, among other 
topics.

For example, citing statistics showing 

a disparity in incarceration rates for peo-
ple of color, Gants spoke about the need 
to “better fulfill our promise to provide 
equal justice for every litigant.” He noted 
that according to Sentencing Commis-
sion data from 2014, the rate of impris-
onment for African-Americans was 5.8 
times greater than for whites in the U.S., 
and nearly eight times greater in Massa-
chusetts. In the U.S. the rate of imprison-
ment for Hispanics was 1.3 times greater 
than for whites, while in Massachusetts 
it was nearly 4.9 times greater, he said.

“We need to find out why, “ Gants 
said, before announcing that he has asked 
Harvard Law School Dean Martha Mi-
now to put together an independent re-
search team to look into the reasons for 
the disparity in incarceration rates.

In his opening remarks, MBA Presi-

dent Jeff Catalano also touched upon the 
need to eradicate bias in the court sys-
tem, and he announced that the MBA, 
through MBA Vice President John Mor-
rissey, would be holding a program about 
dealing with implicit bias in our legal 
system on March 22, 2017. Catalano also 
expressed a “need for more qualified and 
diverse judges” and referred to an up-
coming panel focused on how to become 
a judge, aiming to take some of the mys-
tery and intimidation out of the process.

During her remarks on the Trial 
Court, Carey reported that the court sys-
tem is using its 44 specialty courts to 
help address the opioid and mental health 
crisis. Franklin County and Hampshire 
County both saw the creation of new 
courts, she said. Carey also discussed ef-
forts to improve the user experience and 

better serve everyone interacting with the 
court system.

The number of drug courts has also 
doubled, Spence added. Additionally, 
the Trial Court has implemented a uni-
fied case management system and is in 
the process of transitioning to a fully au-
tomated digital operation, anticipated for 
completion by the end of 2019, he said.

In his last state of the judiciary ad-
dress before his retirement next April, 
Spence concluded, “I am grateful to you 
all for how you have embraced change, 
and look forward to learning of your con-
tinued progress in the days ahead.” ■

the MBA’s Jason Scally contributed to this report. 

listen to highlights from the State of the Judiciary 

Address on the MassBar Beat - the MBA's podcast, 

available on itunes and elsewhere.

From left: Supreme Judicial Court Chief Justice Ralph D. Gants, MBA President Jeffrey N. Catalano, 
Trial Court Chief Justice Paula M. Carey and Trial Court Administrator Harry Spence were featured 
speakers at the State of the Judiciary Address event.

Supreme Judicial Court Chief Justice Ralph D. Gants gave his annual State of the Judiciary Address 
on Oct. 20 at the John Adams Courthouse. Members of the bench and bar attend the State of the Judiciary Address.

From left: Trial Court Administrator Harry Spence, Trial Court Chief Justice Paula M. Carey and Supreme Judicial 
Court Chief Justice Ralph D. Gants.

MBA President Jeffrey N. Catalano speaks to program attendees about the bar’s continued commitment 
to eradicate bias in the court system.

Photos by eric haynes
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Four Massachusetts leaders highlight inaugural Leadership 
Academy training session

By Mike Vigneux

The MBA’s Leadership Academy hosted its first “Pro-
files in Leadership” training session for 21 fellows select-
ed for 2016-17 on Oct. 25 in Boston. 

Fellows heard presentations from four prominent 
Massachusetts leaders: Hon. Karyn Polito, lieutenant 
governor of the commonwealth of Massachusetts; John 
Fish, chairman and chief executive officer, Suffolk Con-
struction Company Inc.; William Sinnott, Esq., Dono-
ghue, Barrett & Singal; and MBA Past President Valerie 
A. Yarashus, Esq., Meehan, Boyle, Black & Bogdanow 
PC.

The speakers represented a unique cross-section of 
professional experience including public service, busi-
ness and commerce, the military and the law. 

MBA President Jeffrey N. Catalano, a member of the 
Leadership Academy Steering Committee, provided wel-
coming remarks and congratulated the fellows on being 
selected to the program. He also stressed the importance 
of connecting not only with leaders, but with other fel-
lows as well.

“Part of being a great leader is hanging around with 
great people. Greatness is contagious,” said Catalano.

MBA Treasurer and fellow member of the steering 

committee Christopher A. Kenney also noted the commit-
ment the MBA has made to each fellow as a future leader.

“I hope you see this fellowship as the honor and privi-
lege that it really is and is intended to be,” remarked Ken-
ney. “But I hope you also see this as an investment—the 
MBA’s investment in you.”

Lt. Gov. Polito, an attorney and former member of the 
MBA House of Delegates, spoke about her experience 
with leadership as a lawyer, local selectman, state senator 
and lieutenant governor. She acknowledged the impor-
tance of perseverance and the notion that many leadership 
skills are not developed overnight.

“Leadership is not just about one academy—it’s a 
lifetime experience,” said Polito.

After the four presentations, a brief question and an-
swer session was held with the speakers that covered vari-
ous leadership topics such as finding a mentor and work/
life balance.

The MBA Leadership Academy was developed to bet-
ter prepare young attorneys to assume leadership roles at 
the bar, in their firms or organizations and in government. 
A 12-month program, which will run concurrently with 
the MBA membership year, the Leadership Academy 
will include five educational programs, class projects and 
mentoring opportunities.  ■

Photos by Mike Vigneux.

Pictured above, from left: MBA Chief Legal Counsel & C.O.O. Martin W. Healy, MBA Vice President John J. Morrissey, Massachusetts Lieutenant Gov. Karyn Polito, MBA Treasurer Christopher A. Kenney, Chairman & 
C.E.O. of Suffolk Construction Company Inc. John Fish, MBA Past President Valerie Yarashus, Donoghue, Barrett & Singal partner William Sinnott, MBA President Jeffrey N. Catalano, MBA Secretary Denise I. Murphy 
and MBA President-elect Christopher P. Sullivan. Pictured below: Leadership Academy panelists and co-chairs.

• Jesse Adams, Law Office of Jesse Adams (Northampton)
• Adrian Angus, Committee for Public Counsel Services (Worcester)
• Saraa Basaria, Gordon & Rees LLP (Boston)
• Ida R. Candreva, Law Office of R. Carabetta (Revere)
• Melissa Conner, Conner Law Offices (Charlestown)
• Emmanuel Dockter, Baum & Dockter (Quincy)
• Talia Gee, Sullivan, Hayes & Quinn (Springfield)
• Katherine Guarino, Locke Lord, LLP  (Boston)
• Sara Horatius, Roxbury Community College (Boston)
• Jane A. Horne, Peabody & Arnold LLP (Boston)
• Sakib Khan, Kenney & Sams PC (Southborough)

• Brigid Mitchell, Law Office of Denise Squillante (Fall River)
• Marc Moccia, Kazarosian Costello LLP (Haverhill)
• Michael Molloy, Marcotte Law Firm (Lowell)
• Michael Rossi, Conn Kavanaugh Rosenthal Peisch Ford LLP (Boston)
• Victoria Santoro, Meehan, Boyle, Black & Bogdanow (Boston)
• Lauren N. Schaal, Scholarship Winner, 2016 Oliver Wendell Holmes Jr.  

Scholarship (Brighton)
• Samuel A. Segal, Law Offices of Samuel A. Segal (Boston)
• Courtney Shea, Peabody & Arnold LLP (Boston)
• Meghan Slack, Law Office of Meghan Slack (Cambridge)
• Damian Turco, Turco Legal PC (Newburyport)

leadership Academy   
Steering committee
• Wayne A. Budd, MBA Past President
• Jeffrey N. Catalano, MBA President
• Marc A. D’Antonio, MBA Staff Liaison
• Lisa A. Ferrara, MBA Staff Liaison
• Hon. Shannon Frison
• Robert W. Harnais, MBA Past President
• Martin W. Healy, MBA Chief Legal Counsel 

and Chief Operating Officer
• Hon. Timothy S. Hillman
• Christopher A. Kenney, MBA Treasurer
• John J. Morrissey, MBA Vice President 
• Denise I. Murphy, MBA Secretary
• Patricia A. Olier, MBA Staff Liaison
• Christopher P. Sullivan, MBA President-Elect
• Hon. Charles B. Swartwood (ret.)
• Hon. J. Owen Todd (ret.)
• Valerie A. Yarashus, MBA Past President

the 2016-17 MBA leadership Academy fellows:



maSSachuSettS lawyerS Journal  |  november/december 2016 15

The Massachusetts Bar Foundation is the commonwealth’s premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through its 
grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help safeguard the 

values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org

MASSACHUSETTS BAR FOUNDATION
Keeping  the  promise  of  ju st ice  s ince  1964

Each year, the Massachusetts Bar Foundation 
awards stipends of $6,000 each to public service-mind-
ed law students for their unpaid summer internships 
at non-profit legal aid organizations in Massachusetts. 
The grants are provided through the MBF’s Legal In-
tern Fellowship Program (LIFP), which is funded by 
the MBF Fellows Fund and the Smith Family Fund, 
and has two concurrent goals: 1) to give talented stu-
dents the experience and encouragement they need to 
continue in the public interest law sector; and 2) to 
provide legal aid organizations with much-needed ad-
ditional staff capacity for the summer.

This past spring, when the MBF reviewed Boston 
University Law School student Mario Paredes’ applica-
tion for the MBF’s LIFP, many aspects of his submis-
sion demonstrated what an outstanding candidate he 
was. In addition to valuable experience working with 
the Latino immigrant community, Paredes’ essay high-
lighted his passion for helping communities in need 
and a strong commitment to using his law degree to 
work for social justice. His motivation, potential, and 
goals were clear, and he was selected to receive one of 
the four coveted stipends for his summer internship at 
the Boston office of Kids In Need of Defense (KIND). 
But there was something else that stood out in his ap-
plication: his supervisor, Attorney Elizabeth Badger, 
was a recipient of the very same award when she was a 
law student back in 2004.

“It was great to see not only that the LIFP helped 
Elizabeth Badger to build her career in immigration 
legal services, but also that she was now in a position to 
help mentor and train a new LIFP recipient,” said LIFP 
Review Committee Chair Angela McConney Scheep-
ers. “It is our goal that LIFP recipients will pursue pub-
lic interest law careers — and it is wonderful to see this 
goal coming to fruition in this case.”

During her LIFP fellowship, Badger interned with 
the Political Asylum and Immigration Representation 
Project (PAIR). For the past 10 years, she has built a 
career in assisting vulnerable, low-income immigrants 
at several prominent civil legal services organizations, 
including Lutheran Social Services in Worcester, Mas-
sachusetts Law Reform Institute in Boston and as a 
staff attorney at PAIR. She has also served as a visiting 
assistant professor at her alma mater, Boston University 
School of Law.

Badger is currently a senior attorney at KIND, an 
organization dedicated to building a national network 
of pro bono attorneys who, with training and support 
from KIND, represent unaccompanied immigrant 

children facing deportation which could ultimately 
lead to a return to dangerous lives they had tried to 
leave behind. KIND clients include children who have 
been persecuted in their home countries, trafficked 
to the U.S., and abused, abandoned or neglected. In 
Massachusetts alone, unrepresented children facing 
deportation number in the thousands. With such an 
overwhelming need, Badger was thrilled to welcome 
Paredes to the staff for the summer.

For his part, Paredes was drawn personally and 
professionally to KIND, viewing it as the ideal 1L 
internship. Familiar with the desperate situations un-
accompanied minors may face through his work at 
Centro Presente, Paredes welcomed the opportunity 
to learn how to be an effective immigration legal ad-
vocate. Badger noted, “Mario demonstrated amazing 
talent and aptitude for working with our child clients 
and the issues they face, and he contributed greatly to 
our capacity to work with the tremendous number of 
unaccompanied children in need of representation in 
Massachusetts.”

MBF staff met with Badger and Paredes this past 
summer. Both were eager to share stories about the 
children they were working to help and the many bar-
riers facing them in this work. We were very impressed 
with their knowledge and dedication. 

At the close of his internship, Paredes wrote, “I am 
thankful for the opportunity to have taken on mean-
ingful responsibilities during my short time at KIND 
… I am more motivated than ever to continue explor-
ing these issues and working with others to find better 
solutions.”

Applications for the 2017 LIFP are available at 
www.MassBarFoundation.org.

THANK YOU TO 
OUR NEWEST 

FELLOWS

OLIVER WENDELL 
HOLMES FELLOW*

JEROME T. McMANUS
Arlington

FOUNDATION FELLOW
W. TODD HUSTON
Huston Law Office 

Worcester

MATTHEW P. RITCHIE
Nutter McClennen & Fish LLP 

Boston

OREN SELLSTROM
Lawyers’ Committee for Civil Rights 

Boston

ELLEN A. WRIGHT
Wright Family Law Group 

Tewksbury

*Please note: In accordance with the Massachusetts 
Code of Judicial Conduct, this list does not include 
judges who have become Lead Fellows.

MBF Legal Internship Program 
benefits come full circle — and 
around again!

BECOME AN MBF 
FELLOW TODAY!

The Massachusetts Bar Foundation Society 
of Fellows is a membership organization of 
Massachusetts attorneys and judges who are 
committed to giving back to the profession 
and supporting legal services for the poor in 
our state. Our Fellows are the Foundation’s 
core supporters, helping to ensure that the 
MBF is a resource through which the legal 
community can come together and support 
initiatives that make access to justice a 
reality for those in need.

To become an MBF Fellow, visit  
www.MassBarFoundation.org.

MBF LIFP awardees Mario Paredes and Elizabeth Badger.

Please consider making a tax-deductable contrubution to the MBF  
as part of your year-end giving. Thank you!
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CHAIR - MA BAR ASSN. 
STATE TAX PRACTICE GROUP
VICE CHAIR - MA BAR ASSN. 
TAXATION SECTION
SERVING MA BAR ASSN. 
MEMBERS AND THEIR CLIENTS
STATE, FEDERAL, AND  
INTERNATIONAL TAX MATTERS

LOOKING FOR  
AN EXPERIENCED  

TAX ATTORNEY  
FOR YOUR CLIENTS?

PLANNING
AUDITS

APPEALS
LITIGATION

SALES & USE TAX
CORPORATE INCOME/
EXCISE TAX
MULTISTATE TAXATION

(  617 )  848 -  9360
( 888 )  483 -  5884
W W W. R I C K S T O N E L AW. C O M
R I C K @ R I C K S T O N E L AW. C O M

RICK STONE LAW

FORMER CHAIR - MA BAR ASSN.
TAXATION SECTION

SERVING MA BAR ASSN.
MEMBERS AND THEIR CLIENTS

STATE, FEDERAL, AND
INTERNATIONAL TAX MATTERS

INTERNAL REVENUE SERVICE 

MA DEPT. OF REVENUE
CIVIL AND CRIMINAL TAX

(617) 848 - 9360
(888) 483 -5884

tAx AttorNEy AttorNEyS At lAw

ADr

Dennis J. Calcagno, esq

We Could Have Settled It!

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would You
Rather

Gamble
or be

Certain!
North East 
Mediation  
 Arbitration

experTs & resourCes

MEDIAtIoN

Mediation and 
Arbitration of all 
Domestic Relations 
and Probate Matters

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

Judge Steinberg
Ret.

Judge Smoot
Ret.

Judge Gibson
Ret.

Judge Kopelman
Ret.

fIrEArM SErVIcES

Providing legal 
solutions for  
firearms-related issues 

508-381-0230 
info@neballistic.com 
www.neballistic.com 

 

PO Box 23, Hopedale, MA 01747 

 Conversion of firearms to             
liquid assets 

 Purchase of single guns, large      
collections, and estates 

 Temporary storage of firearms for 
criminal defendants, or items in 
ownership dispute 

 Recovery of seized firearms from 
police departments 

 Firearm destruction and disposal 
 Legal removal of firearms found in 

homes by heirs/guardians 
Fully licensed and insured. References available. 

Bette J. Roth, Esq.

• Mediator

• Arbitrator

• Facilitator

• Fact Finder

•  20+ years experience

•  New England ADR Superlawyer

• Former Trial Lawyer

“Every case can be 
settled with hard work 

and an open mind.”

Bette.roth@gmail.com

(617) 795-2425

www.RothADR.com

MEDIAtIoN

Epr

2

Lost in a maze  
of numbers?

Our economists can help.

Don’t Get Lost in  
the Numbers…

EPR has been providing easy to understand, 
fact-driven economic analyses of damages 
in personal injury, wrongful death, medical 
malpractice, commercial, marital, and  

employment cases since 1983.

802.878.0346 | 800.765.1377 
info@epreconomics.com 
www.epreconomics.com

400 Cornerstone Dr., Ste. 310 | P.O. Box 1660 
Williston, VT 05495-1660

2x4_EPR_Maze_Ad.indd   1 8/8/16   1:56 PM

AviAtion LAw
ANTHONY 
TARRICONE, 
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

AVIAtIoN lAw

wEAthEr lEgAl rESEArch 

Use only the free hour, or apply  
the free hour to a larger project.
Includes a Westlaw Computer Search

www.nlrg.com/MA  •  1-877-689-6432  •  ad@nlrg.com

National Legal Research Group

Briefs
Trial Memos
Motions 
Legal Research

More than 1,460 
Massachusetts attorneys 
have used National Legal 
Research Group.

FREE HOUR
of Legal Research  
for New Clients

“The work you did for me on a recent 
opposition to a motion…went beyond 
and above all expectations of the usual 
superlative product I have come to 
expect from your firm. Your attorney 
did a marvelous job of exhaustively 
researching the issues and putting 
together a very coherent brief…. 
The opposing attorney [requested] 
additional time to further brief the 
issues that were ‘artfully raised’…I 
wished that I could take credit for the 
brief…. Win, lose, or draw, it was 
money well spent.”
KEVIN J. REDDINGTON 
Esquire, Brockton, MA

fEDErAl EMployMENt lAw
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MBA to present 14th Annual In-House Counsel Conference
By DaViD a. Parke

The Massachusetts Bar Associa-
tion will be holding its 14 Annual 
In-House Counsel Conference on 
Thursday, December 1, 2016. The 
conference will be held from 9 a.m. 
to 1 p.m., at the Westin Waltham 
Boston, 70 3rd Avenue, Waltham. As 
with prior conferences, this year’s 
conference will feature several high-
level speakers on topics critical to 
in-house counsel. 

The theme for the 2016 confer-
ence is “What Keeps Counsel Up 
at Night.” This year’s theme recog-
nizes that in-house counsel must be 
accountable for various legal, risk 
management and compliance func-
tions in an ever-changing, and in 
some ways more dangerous, envi-
ronment. There are new threats to 
companies, and potential solutions 
can be complicated. Counsel to an 
organization must stay ahead of new 
risks, new laws and regulations, and 
areas where compliance systems are 
needed. To be effective, in-house 
counsel needs access to multiple re-
sources. 

The keynote address for the con-
ference will be delivered by Lon 
Povich, chief legal counsel in the 
Office of the Governor of Massachu-
setts. We expect Mr. Povich will give 
us his insights on counseling from 
the inside in private and public or-
ganizations. 

Conference attendees will also 
hear reflections on the recent elec-
tions presented by John Weinfurter 
of Capstone Consulting.

In-house counsel must guide 
companies in a changing regulatory 
environment. Contrary to conven-
tional wisdom, the government is not 
allowing companies, large or small, 
to get away with civil or criminal 
wrongdoing. The conference will 
feature an expert panel, moderated 
by Conference Co-Chair Christo-
pher Collins of Mirick, O’Connell, 
DeMallie & Lougee LLP, that will 
discuss the increasing compliance 
burdens, responsibilities and legal 
exposure placed on American busi-
ness, with an emphasis on just how 

serious law enforcement has become 
to hold companies and individuals 
accountable for violations of the law. 
The panel, which will include Karen 
Bell, assistant U.S. attorney; Edward 
Seksay, general counsel, Rockland 
Trust; and Kenneth Pickering, Mir-
ick, O’Connell, DeMallie & Lougee 
LLP, will cover the need for creating 
and maintaining a compliant corpo-
rate culture. Challenges of internal 
investigations will be discussed, 
along with best practices on the shar-
ing of case management responsibil-
ities between in-house and outside 
counsel. Finally, the panel will dis-
cuss some of the unique challenges 
of the attorney-client privilege in the 
corporate setting.

Another area of concern relates 
to increasing threats to data and in-
formation systems. Conference Co-
Chair Robert Kerwin will moderate 
a panel discussion regarding current 
cybersecurity threats. The panel will 
address best practices for data secu-
rity and management of cybersecu-
rity risk in today’s environment. The 
panel will include Daniel M. Loren-
zo, assistant general counsel, Chase 
Global Financial Crimes; and Jason 

Avila, IT manager, Mortgage Master.
There have been several recent 

developments that affect an organi-
zation’s HR functions. The confer-
ence will also feature a discussion 
of the hottest employment law issues 
and developments, including (1) the 
newly enacted Pay Equity Act and 
steps that can be taken now to miti-
gate the risk and liability associated 
with pay equity claims; (2) transgen-
der rights in the workplace, includ-
ing complaints raised by co-workers 
related to choice of restroom fa-
cilities; (3) the now effective salary 
threshold under the Department of 
Labor’s Final Rule related to white 
collar exemptions under the FLSA 
and steps to ensure that companies 
do not run afoul of FLSA overtime 
pay requirements; and (4) handling 
difficult FMLA and ADA accommo-
dation requests. Bart Metzger, who 
is the Chief Human Resources Of-
ficer for UMass Memorial Medical 
Center, Sunila Thomas-George, who 
is the longest-standing Commis-
sioner for the Massachusetts Com-
mission Against Discrimination, and 
Robert Kilroy of Mirick, O’Connell, 
DeMallie & Lougee LLP will share 

their thoughts on these topics and 
other employment topics of interest.

As in recent years, the conference 
will include one or more brief “light-
ning round” presentations designed to 
give a quick report on legal develop-
ments that are significant to in-house 
counsel. Attendees will hear a presen-
tation regarding the recently enacted 
Federal Defense of Trade Secrets Act 
by Conference Co-Chair James Don-
nelly of Mirick, O’Connell, DeMallie 
& Lougee LLP. 

This year’s full agenda promises to 
continue a tradition of providing, in a 
half-day conference, a wealth of valu-
able information that is responsive to 
in-house counsel’s needs. A network-
ing luncheon will follow the confer-
ence. With a robust schedule of topics 
and speakers, we will plan to start the 
conference promptly at 9 a.m. More 
details regarding this year’s confer-
ence agenda, and registration informa-
tion, can be found at the MBA’s web-
site, www.massbar.org. ■

David A. parke is a partner with Bulkley, 

richardson and gelinas llp of Springfield, 

and is a co-chair of the MBA In-house 

counsel conference. 

MBA’s podcast MassBar Beat is on the air
In October the Massachusetts Bar Asso-

ciation launched its first-ever podcast, the 
MassBar Beat. The podcast will feature in-
teresting stories involving MBA members 
and others in our legal community, practical 
programming and timely updates on impor-
tant legal developments.

Episodes of the MassBar Beat will be re-
leased on the blog page of My Bar Access. 
And they are available to listen to and down-
load for free on popular podcasting plat-
forms, such as SoundCloud, iTunes, Google 
Play Music and TuneIn Radio.

In the inaugural episode — “Leadership: 
All the World’s a Stage” — MBA President 
Jeffrey N. Catalano shared a little-known 
story about his time in the theater, and how 
it informed his vision of leadership. 

“I’m excited to open this new chapter 
in MBA communications,” said Catalano, 
in his announcement message to members. 
“You have plenty of ways to read about the 
great things going on at the MBA through 
Lawyers Journal, eJournal, the Massachu-

setts Law Review, My Bar Access, our social 
media channels, and more. And now you can 
hear about it, too.”

In the second episode of the MassBar 
Beat, titled, “Mastering the Unspoken Word: 
Body Language and Nonverbal Communica-
tion in Court,” MBA Treasurer Christopher 
A. Kenney addressed how a lawyer’s at-
tire, body language, tone of voice and other 
nonverbal cues can impact your chances in 
court. Kenney also talked about tips for suc-
cess, including some of the key takeaways 
from Sonya Hamlin’s book, “Now, What 
Makes Juries Listen.”

A third episode offered highlights from 
the 2016 State of the Judiciary Address.

Be sure to listen in to the MassBar Beat 
to catch up on these episodes and new ones 
as they become available. Better yet, sub-
scribe so you don’t miss a “Beat”! ■

have an idea for a future podcast? Email MBA Media 

and communications Director Jason Scally, jscally@

massbar.org.
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By ChristoPher a. kenney

Trial lawyers are 
professional com-
municators. As such, 
we must take care to 
accurately and ef-
fectively convey our 
message and inter-
pret the true mean-
ing of messages we 

receive from judges, jurors, witnesses, 
and opposing counsel. This is all much 
harder than it seems. Studies show that 
93 percent of our message is based on 
nonverbal communication. Contrary to 
popular conception, it’s not what you 
say, but how you say it, that most sig-
nificantly impacts your audience. There-
fore, trial advocates must pay close at-
tention to all facets of communication to 
effectively convey their message in the 
courtroom.

In her seminal book, “Now What 
Makes Juries Listen,” jury expert Sonya 
Hamlin provides insight and compelling 
advice on how to effectively communi-
cate in court.1 Hamlin shares a startling 
revelation about the components of what 
makes up a first impression. In what 
she calls “The Body Language Power-
house,” she provides the following equa-
tion of an advocate’s credibility:
• body language — 55 percent
• tone of voice — 38 percent
• words — 7 percent

Thus, she teaches that 93 percent of 
what makes you credible is perhaps your 
unconscious behavior, not your words2 

This paper reviews tips and tactics 
for becoming conscious of this impor-
tant behavior, and combining body lan-
guage and voice tools to achieve better 
communication at trial. 

the first Impression
The principles of “primacy” and “re-

cency” teach that people best recall what 
they hear first and last. However, of 
these poles of Alpha and Omega, it is the 
first impression that most often dictates 
the outcome of a trial.

It is axiomatic that “you get only one 
chance to make a first impression,” and 
that “first impressions are lasting im-
pressions.” In this light, counsel must 
effectively convey in the opening state-
ment why her client should win the case. 
However, the jury’s first impression of 
counsel begins to congeal long before 
she utters the first words of her opening.

What goes into the mix of a first im-
pression:

1. Dress
Shakespeare astutely recognized that 

“the apparel oft proclaims the man”3 — 
that is, the clothes make the man. That 
adage applies equally to men and wom-
en, because people generally make snap 
judgments about others based on their 
clothing and appearance. Psychologists 
believe that our clothing not only affects 
how others perceive us, but also governs 
how we feel about ourselves.4 Hamlin 
suggests that counsel cultivate an aes-
thetic that says “I’m working and seri-
ous” while also creating an attractive, 
enhancing look.

For men, the choices are simple, but 
limited. The basic uniform is a blue suit/
white shirt/maroon “rep” tie.5 Adopting 
this uniform makes you look like an “in-
stant attorney.” There is, however, some 
room for individuality and the need to 
match your attire to the venue. What 
works in a federal court in Manhattan 
might not fly in a remote, small-claims 
court session in rural Alabama.

Ties are important accent pieces that 
can strike a chord – good or bad – for 
the wearer. “Ties can say serious, origi-
nal, hearty, formal, warm, relaxed, cre-
ative, conservative, ornate, understated, 
notice-me, or I-go-by-the-book. What do 
you want the jury to know about you?”6 

Hamlin opines that rep ties (with 
stripes) or Paisley are the most classic 
ties when matched with a good blue suit. 
Conversely, “pale dull ties are undistin-
guished and erase your image and your 
face – research says juries dislike them.”7

Surprisingly, shoes are perhaps the 
most examined article of clothing. Ac-
cording to Hamlin, “jurors notice first 
and most often whether or not your 
shoes are polished! They comment on 
that more than anything else you wear. 
… they feel quite personally insulted if 
your shoes are not well polished. ‘“Who 
does he think we are?? He should get all 
dressed up to talk to the jury – us! We’re 
important and if he doesn’t think so, why 
should I listen to him!”‘ So, whatever 
shoes you wear, check the polish and 
heels.”8

Jewelry can be distinctive or dis-
tracting. For men, cuff links should be 
used sparingly, and be understated when 
they are used. Rings are okay. In fact, 
wedding rings are almost always good. 
They show that at least someone loves 
and trusts you! Diamond pinky rings, by 
contrast, are subject to speculation.

Hamlin reminds us of the adage that 
“the eyes are the mirror of the soul.” 
Therefore, eyeglasses should be avoided 
when contact lenses will do. Glasses 
block your eyes and form a barrier be-
tween the advocate and the jury. If coun-
sel must use eyeglasses, Hamlin suggests 
that the lenses be non-reflective; and that 
the frames be understated and designed 
not to overly shield your face.

Women have more choices, but more 
challenges, than men with regard to their 
attire. Some jurors (generally older, 
more conservative, and rural jurors) may 
have outdated views of a woman’s tra-
ditional role and stereotypical attributes 
(like wife, mother, nurturer, listener, 
lady). Hamlin believes that all jurors 
look for visible reassurance that “the 
time-honored attributes society has al-
ways assigned to women are alive and 
well in you.” She explains that “[t]he 
assumptions that women are more sensi-
tive than men, more ethical and honest, 
more play-by-the-rules, fair-dealing and 
less manipulative than men are all-to-
the-good stereotypes for [women].”9 A 
woman’s fashion choices in court should 
capture these positive preconceptions.

2. posture and Movement
Trial is a formal, serious proceed-

ing. That being the case, counsel should 
adopt a comfortable but respectful pos-
ture while sitting and standing in court. 
The jury may conclude from your pos-

ture alone that you are either “a standup 
guy” or “a slouch.” By paying attention 
to posture, counsel controls that percep-
tion.

Likewise, counsel should think stra-
tegically about body placement and 
movement in the courtroom. Before 
trial, always check with the court clerk 
to confirm the trial judge’s rules about 
movement in the courtroom. Otherwise, 
you risk being admonished in front of 
the jury for “making the wrong move.” 
Some judges insist that counsel remain 
at the table, stand only when addressing 
the court and examine witnesses only 
from the lectern. Other judges provide 
more latitude with regard to movement. 
Confirm your options, and then use 
them to your strategic advantage.

Your body movement can enhance 
the impact and purpose of your mes-
sage. The most effective trial advocates 
have “presence” in the courtroom. They 
are not tethered to counsel table or con-
fined to a lectern. Rather, they make the 
courtroom their arena (without ever up-
staging the judge).

For direct examination, it is effec-
tive to position yourself at the far end 
of the jury box while questioning your 
client or friendly witness. This ensures 
that the witness will be facing the jury, 
making eye contact, and projecting her 
voice to the juror farthest away from the 
witness box. This dynamic makes coun-
sel the “13th juror” and transforms the 
examination into a conversation that all 
jurors are part of.

By contrast, on cross-examination 
counsel should position herself in the 
front of the jury box, 8 to 10 feet back 
from the middle juror in the front row. 
This position complements counsel’s 
communication in several ways. First, it 
focuses the jury on counsel’s question, 
not the witness’s answer. Counsel is lit-
erally and figuratively “on stage.” This 
position gives counsel the opportunity 
to make optimal eye contact with the 
full jury, and with each individual juror. 
In this prominent position, counsel can 
“testify” to the jury through well-craft-
ed, leading questions that the adverse 
witness must concede. If the witness 
fights back, counsel should abruptly 
stop, and glance at the jury with a subtle 
look that says “I’m sorry, but I have to 
correct this.” Then ask the judge for 
permission to approach the recalcitrant 
witness and impeach her in front of the 
jury. Be careful not to turn your back 
to the judge or jury as you impeach. 
By maintaining a position alongside 

the witness, facing the jury box, you 
can subtly look at the jurors after im-
peaching and make a barely discernible 
shake of the head as you resume your 
position in front of the jury box. If done 
well, you can read the jury’s approval 
and grant of implicit license to become 
more aggressive in questioning the wit-
ness with damaged credibility.

When opening and closing, assume 
a position similar to cross — not too 
close to the jury box (or they’ll feel like 
you are invading their personal space) 
but not too far back either (or they’ll 
feel that you are remote and segregated 
from them).

Remember, when you are “on 
stage,” all eyes are on your every move-
ment. Button your jacket when you 
stand up. Be courteous to co-counsel, 
opposing counsel and court personnel; 
and always be respectful (but not obse-
quious) to the judge.

By moving with purpose in the 
courtroom you make it your space. That 
effect greatly enhances your credibility 
with the jury.

3. Eye contact
This is one of the cultural “lie detec-

tors” in America. In judging credibility, 
we often demand that the speaker “look 
me in the eye and say that.” Under this 
test, looking down or away suggests 
dishonesty or at least insecurity. Ham-
lin suggests that counsel sends the best 
message by fixing a steady gaze at the 
jury and then alternately making eye 
contact with each individual juror. This 
technique projects a sense of security, 
strength, and purpose, and also allows 
counsel to relate to and connect indi-
vidually with each juror.10

4. facial Expressions
Any conflict between the advocate’s 

facial expression and oral expression 
confuses the jury and undermines coun-
sel’s credibility. For example, furrowed 
brows and frowns communicate anger, 
aggression, and disagreement. They 
would be a mismatch when telling a 
joke or relaying a love story. Converse-
ly, smiling and holding an active, open 
facial expression suggest that you are 
content with the subject matter of your 
message. This expression would be in-
congruous with a tale of deception or 
danger. It’s critical for counsel’s facial 
expression to match her spoken mes-
sage.

Mastering the unspoken word
A trial advocate’s guide to body language and nonverbal communication

          for Your prActIcE

Christopher a. kenney
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5. gestures
Effective advocates match their ges-

tures (movement of hands, arms, and 
head) to their words to reinforce and en-
hance their communication. These ges-
tures engage the jury and complement 
counsel’s spoken message. Think about 
these common matchings in our every-
day communications:
• “She never had a chance to stop be-

fore the crash,” spoken while plain-
tiff’s counsel slowly shakes her head 
back-and-forth to reinforce the nega-
tive;

• “There are two simple reasons why 
this case should be dismissed,” spo-
ken while defense counsel holds up 
two fingers in front of the jury;

• “How in the world could the defen-
dant have ever foreseen the potential 
for this accident?” spoken while de-
fense counsel has her arms out and 
up, bent at the elbows, with her palms 
open and facing each other.

Find a comfortable resting place for 
your arms and hands as you stand and 
argue to the court. Be aware of fidgeting 
hands, which connote nervousness and 
insecurity, or covering your mouth or 
face with your hands, which suggest an 
intent to conceal your true feelings from 
the jury. Likewise, avoid holding your 
hands behind your back when you stand 
in court, as the stance projects conflict-
ing status. The jury could interpret your 
stance as pantomiming a U.S. Marine at 
parade rest (good) or a criminal defen-
dant in handcuffs (bad).

Program yourself to move your body 
in synchronicity with your spoken mes-
sage. By practicing this coordinated 
communication you will make it sec-
ond nature so that it looks, feels and is  
natural.

A word about ethics in commu-
nication: As discussed above, body 
language — particularly generally ac-
cepted cultural norms like nodding to 
express agreement, shaking your head 
to disagree, or shrugging your shoul-
ders to signify a lack of knowledge 
— can send cues or signals that others 
can reasonably be expected to rely on. 
Consequently, counsel must harness and 
regulate these nonverbal expressions to 
ensure that they are used ethically to 
communicate intention and substance. 
For example, ABA Model Rules of Pro-
fessional Conduct 3.3 and 4.1 regulate 
candor to the tribunal and truthfulness in 
statements to others, respectively.

It is a disciplinary violation for coun-
sel to misrepresent material facts to the 
court and opposing counsel, even in an 
adversary system. The fact that a nod of 
the head, shake of the head or shrug of 
the shoulders is not always caught on a 
transcript does not protect counsel from 
potential disciplinary action for violat-
ing these rules. In your body language, 
as with your spoken words, you should 
say what you mean, and mean what you 
say.

Sounding the Message
Your voice is a toolbox for advocacy. 

By identifying its full range of applica-
tions you can greatly enhance compre-
hension of your substantive message by 
focusing on how you say it. Your voice 
has everything you need to repair an un-
inspired message: tone, tenor, inflection, 
volume, pace, and pitch can be deployed 
to great effect in your oral messaging. 
The key is to become conscious of how, 
when, and why you use these tools. For 
example, by changing the pace of the 
story, plaintiff’s counsel can cause the 

jury to lean forward and tune in by slow-
ing down and speaking softly to them as 
she gets to the scene of the fatal accident 
that is the subject of her client’s suit. 
She can then create a heightened sense 
of urgency and alarm by picking up the 
pace and volume as the impact of the ac-
cident occurs. 

Likewise, your voice inflection can 
help the jury to hear the punctuation in 
your speech. Try this exercise: Say, “do 
you know what I mean?” and raise the 
inflection of your voice on the last word 
to form the audible question mark at the 
end of the sentence. See, it works!

Likewise, your tone, tenor, and pace 
can also emphasize the point of your 
message. By speaking in a low, flat tone 
with a slow, measured pace, your voice 
can reinforce the point you are empha-
sizing. Try using that speaking style in 
this exercise: Say, “the plaintiff never 
complained about the supposedly defec-
tive brakes — not once — not ever!” By 
reciting these words in this manner the 
jury gets your message more forcefully 
and clearly than if you delivered it in a 
hurried, high-pitched voice.

what about the value of 
brilliant prose?

According to Hamlin and her allies, 
only seven percent of your message is 
based upon the actual words you use 
when delivering it. Although some dis-
miss this as “the 93 percent myth,”11 it 
seems to be well received and respected 
in the literature. Of course, word choice 
is important — it lays the foundation 
for evidence, and it creates the record 
for appeal — but it is not what gets the 
jury rooting for or against you and your 
client. By strategically using body lan-
guage techniques and deploying the full 
range of tools the voice has to offer, you 
will complement the impact of the ver-
bal message you deliver to the jury.12  ■
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          LawYers coNcErNED for lAwyErS

Practice only makes perfect if you know how
Q:I took my law classes at 

night and graduated a 
few years ago. Because 

of a pressing fam-
ily matter that took 
most of my time, 
I did not actually 
do anything with 
my degree (other 
than passing the 
bar) until recently, 
when some refer-
rals began to come 
my way through a 

friend whose own line of work brought 
him in contact with potential clients. 
As soon as I got started, I realized that 
most of what I learned in law school 
was much more abstract than the nuts 
and bolts of real life practice, and 
I have had to more or less “fake it.” 
The one lawyer I knew who was expe-
rienced in this area of law has retired 
and moved away. Though actual cases 
have been quite few, I have already 
come perilously close to failing a cli-
ent or two because there are such huge 
gaps in my knowledge about the how-
to of this type of practice. 

As a result, I have been feeling tied 
up in knots, losing sleep, and unable 

to enjoy my family life or relax on days 
off. My wife tells me she knows I’ll fig-
ure it out — it’s nice to have a vote of 
confidence, but that doesn’t solve the 
problem. While my doctor has offered 
to prescribe a tranquilizer, it seems to 
me that although that may calm me 
down, I ought to feel stressed until I 
find a way out of this predicament.

A: Agreed that a tranquilizer 
is not the answer to the 
problem, unless you’re so 

frozen with anxiety that you can’t take 
any constructive action. Most kinds 
of graduate study provide more in the 
way of abstract knowledge and princi-
ples than concrete how-to experience. 
But law is perhaps unique in that (in 
most states) there is no requirement or 
routine mechanism for apprenticeship. 
Health care professionals have intern-
ships, and must put in years of clini-
cally supervised work before practic-
ing independently. Teachers start out 
as student teachers. Plumbers start out 
as apprentices to licensed plumbers. 
Lawyers, especially those who do not 
get jobs with firms or organizations, 
are often cast into the deep water to 
fend for themselves, while at the same 

time attempting to appear fully in con-
trol. Many new attorneys figure things 
out along the way, but, as in your situ-
ation, there is the potential to botch 
up cases, and even for your unwitting 
errors to come back to haunt you via 
discipline or suit. Assuming you are 
unable to find a employment at a busi-
ness/agency/law firm, there are other 
potentially helpful measures. Once 
you begin making constructive moves, 
your anxiety is likely to subside.

Continuing Education courses (like 
the CLEs offered at the MBA and else-
where) tend to have a more hands-on 
utility than law school courses. (There 
is some controversy as to whether an 
LL.M. degree is helpful. You would 
certainly gain more specialized knowl-
edge, but these programs can cost a lot 
without improving job prospects, de-
pending on specific field.) 

Bar Associations in some cases 
(like the MBA) offer mentoring pro-
grams. These may not offer ongoing, 
one-to-one guidance, but they can 
provide helpful input, and bar asso-
ciations and committees can also be 
networking opportunities to meet col-
leagues willing to help even a poten-
tial competitor.

Volunteering may offer the best op-
portunity to gain experience, hobnob-
bing with more experienced attorneys, 
while also doing good. You can ex-
plore opportunities through both state/
local and specialty bar associations, as 
well as MassProBono.org. This is not 
only a way to gain practical experi-
ence but also to meet and connect with 
lawyers to whom you can later turn for 
advice in a pinch.

And don’t forget that LCL is al-
ways here for you if your anxiety re-
mains high, and that the LOMAP pro-
gram is here to help with information 
on how to run your practice business-
wise, another crucial subject that is 
not a focus of law school. ■
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By heiDi s. aLexanDer 
In the current 

state of the legal mar-
ket, the demand for 
legal services is high, 
but clients are look-
ing to pay less. This 
plays out in a number 
of ways. For large 
law firms, companies 
seek reduced rates 

while holding firms accountable for prac-
tice inefficiencies. Take, for example, the 
Casey Flaherty Legal Tech Audit. Former 
general counsel to Kia Motors Casey 
Flaherty designed a legal tech audit to 
vet potential outside counsel. When dis-
seminating the audit, he found that across 
the board firms spent too much (billable) 
time on tasks that a machine (i.e. com-
puter) could handle (and handle better). 

Large firm inefficiencies aside, there 
is an entire middle market not currently 
being served and priced out of traditional 
legal services. This is why products like 
LegalZoom and Rocket Lawyer have 
become wildly popular and successful. 
For the price, most people seem content 
with the end product they receive (at 
least in the short term). Could law firms 
emulate the efficiencies created by Legal-
Zoom and Rocket Lawyer? Yes, and they 
should. Lawyers even have an advantage 
— the human element; an essential piece 
that will save these folks loads in time 
and money down the road.

What does this mean for you? It’s 
time to get in the game and find ways to 
commoditize your services and create 
efficiencies in your practice. You need 
to churn out products just like Legal-
Zoom and Rocket Lawyer to make time 

for customized solutions that require 
your training and knowledge, experience 
and specialization, problem solving and 
analysis. Even if you aren’t the one do-
ing the churning, someone in your office 
is; and thus creating efficiencies will then 
open up space for your staff to focus on 
something else that does require human 
attention. 

So, how can you commoditize ser-
vices and create efficiencies in your prac-
tice? Automation is the answer! 

Whereas automated cars (i.e. “self-
driving cars”) aim to reduce traffic con-
gestion and minimize accidents through 
more effective driving, automating le-
gal processes does the exact same, sav-
ing your time and minimizing mistakes 
through more effective legal practice. 

What exactly should you automate? 
Anything you handle more than once is 
capable of being automated. But, here are 
three examples to get you started:

1) Text. Most attorneys spend a great 
deal of time drafting. When you write, 
you should never type the same thing 
twice. For example, any time a poten-
tial client emails you, you should have a 
form email ready for response. You might 
have a variety of responses to potential 
clients depending upon their inquiries. If 
you have Microsoft Outlook, you already 
have a tool available to automate your re-
sponses. Next time you respond to a po-
tential client email, type your response, 
highlight the text and save it to Quick-
parts. Then, when you want to use that 
response again, open a new message and 
click on the Quickpart. You’ve just saved 
five minutes in your day, and that’s only 
based on one email; imagine if you did 
this with multiple email responses. There 
are numerous additional products that can 

help you save time when writing, includ-
ing a popular tool called TextExpander. 
This tool removes the step of having to 
click to insert text (with Quickparts) by 
instead using keyboard shortcuts. It even 
tracks how much time you’ve saved by 
using the tool. 

2) Documents. Beyond basic draft-
ing, document generation makes up a 
huge part of most law practices. Hope-
fully, you’ve already started to build a 
document database for your practice 
— documents that you use repeatedly. 
These might include letters to opposing 
counsel, intake forms, contracts, estate 
planning documents, and much more. 
To automate document generation, first, 
you need to take those documents and 
turn them into forms. You’ll need a cen-
tral repository to save those forms as well 
as additional clauses to tailor documents 
to individual clients. After you’ve estab-
lished your forms library, you’ll need a 
simple process to then input client/con-
tact information into individual docu-
ments. This is called document assembly 
and it’s become easier with the advent of 
products that do just that. There are tons 
of products out there (such as DirectLaw, 
DocMoto, DraftOnce, HotDocs, LEAP, 
Pathagoras, Smokeball, TheFormTool, 
TurboLaw and XpressDox), all with vari-
ations such as inclusion of state-specific 
ready-made forms, prompts for building 
customized documents, and case man-
agement features for storing client and 
contact information. 

3) Scheduling. This is another area 
ripe for automation. Think about how 
many times you’ve participated in never-
ending email correspondence between 
multiple parties trying to schedule one 
convenient meeting date and time. If you 

are not already using Doodle or Time-
Bridge for these situations, you should 
start now. These services allow you to 
input (and, in some cases, sync with your 
calendar) times when you are available 
and then create a poll for other parties to 
input their availability, thus resulting in 
one winning date. Now, how about sched-
uling with clients? Try using tools such 
as Calendly, ScheduleOnce or Microsoft 
Bookings, which allow the client to book 
an appointment with you electronically. 
By syncing these services to your calen-
dar and embedding them in your website, 
you (or your staff) don’t have to do any 
work. Your client books the appoint-
ment, receives an auto-confirmation, the 
appointment is automatically added to 
your calendar, and the client receives a 
reminder email sometime before the ap-
pointment. 

By taking advantaging of those auto-
mation tools, you’ve created efficiencies 
in your practice and thus made your ser-
vices more attractive for clients because 
you can do more in less time. You’re on 
your way to creating an empire that will 
rival the likes of LegalZoom and Rocket 
Lawyer!   ■

heidi S. Alexander, Esq. is the director of practice 

Management Services for lawyers concerned for 

lawyers, where she advises lawyers on practice 

management matters, provides guidance in 

implementing new law office technologies, and 

helps lawyers develop healthy and sustainable 

practices. She frequently makes presentations 

to the legal community and contributes to 

publications on law practice management and 

technology. She is the author of the forthcoming 

publication by the ABA’s law practice Division, 

Evernote as a Law Practice Tool  and serves on the 

ABA’s tEchShow planning Board. 

          tEchNologIcAlly sPeaking

Heidi s. alexander

What’s automation? And, why should I be using it in 
my law practice?
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          taking care of BuSINESS

The single best business development tip
By John o. CunninghaM

One of the larg-
est conversational 
firestorms I have 
seen online was 
sparked by a ques-
tion posed to a law 
firm marketing 
group on LinkedIn. 
The question was: 

“What is your single best marketing 
and business development tip?”

Literally hundreds of answers 
blazed in from around the world, 
which I subsequently recorded and 
categorized for my own edification. 
I then posed the question to law firm 
rainmakers and legal marketing pros I 
knew, and found that the answers were 
still pretty consistent.

For purposes of this article, I have 
categorized and combined the most 
popular recurring answers into the fol-
lowing “10 best tips for legal business 
development:”

1. Meet with clients and prospects 
face to face. This tip is the one most 
often given by successful rainmakers 
and marketers alike, who say that no 
form of communication is better for 
business than “in person” conversation, 
which often results in new assignments 
or referrals.

2. Grow and nurture your refer-
ral networks. Successful lawyers con-
sistently state that referrals are a key 

part of their business, and they offer 
lots of tips for growing and maintain-
ing referral networks. One frequent tip 
is simply to show appreciation to those 
who refer business by sending “thank 
you” notes and occasionally thought-
ful, but not ostentatious, gifts.

3. Leverage your existing clients 
for more work. At the successful con-
clusion of a project, you can ask sat-
isfied clients for one contact in their 
own company or elsewhere who might 
benefit from your assistance. This tip 
is consistent with my own experience 
— the vast majority of clients I’ve 
surveyed indicate that they are happy 
to provide a potential client contact if 
they think highly of you as a service 
provider. 

4. Focus on personal marketing 
plans. Marketing pros in particular 
say that firms benefit most from devel-
oping marketing plans and strategies 
for individual lawyers in ways that fit 
their styles and abilities. A good plan 
should offer a step-by-step guide to 
success, spelling out specific weekly 
and monthly actions to be taken, such 
as phone calls, emails, in-person visits, 
content marketing or other actions.

5. Focus on perpetual service im-
provement. A number of academic 
business studies have revealed the im-
portance of cultivating a culture of con-
tinuous improvement. Organizations 
that obsess over how to serve their cus-
tomers or clients better are more likely 

to grow their market share. Why? Cli-
ents rave about great service experi-
ences, but they tell even more people 
about service slumps. 

6. Enhance your cyber-presence. 
In most businesses, use of technol-
ogy and the internet are key differ-
ence makers. Having a website that is 
user-friendly, informative and full of 
value-added content for clients will 
yield more visitors. By adding in news-
letters, client alerts, blogs and/or links 
to social media pages, you can become 
ubiquitous in cyberspace. 

7. Improve your marketing com-
munications. When you communicate 
simply, consistently and regularly who 
you are, what you do, and how and 
why you do it, good things happen. 
People have to know your story, find it 
memorable and like it. Developing that 
story and telling it well is a matter of 
practice.

8. Measure and know the results 
of what you do. Measure results of 
both your legal and marketing actions. 
As one client said to me, “I have to 
know every measure of my business, 
so I want my lawyer to know from past 
history the expected budget for a mat-
ter, the average time to get to trial, the 
likelihood of winning, and the potential 
verdict if I lose.” Track your marketing 
metrics and outcomes as well, so you 
can make targeted expenditures on spe-
cific marketing activities that offer you 
the best return on investment. 

9. Run a client-driven law firm. 
Much has been written about the suc-
cess of customer-driven companies, 
which operate on an upside down 
pyramid. The customers are on top, 
those who serve them are the next 
tier down, and management is on the 
narrow bottom, serving those above 
them. Clients should drive the busi-
ness strategies and planning of a law 
firm because they pay the revenue … 
or not. 

10. Know the client’s business 
and industry. More than one survey 
has shown that most clients rate indus-
try knowledge as both hard to find and 
critical to their buying decisions. In a 
2012 Altman Weil survey, 200 general 
counsel even ranked industry knowl-
edge ahead of referral recommenda-
tions as their top factor in hiring. 

You will notice that all of these 
tips take work — there is no “magic 
wand” tip. But there is a track record 
of success among those who follow 
through on these professional market-
ing suggestions. ■

John o. cunningham is a writer, consultant 

and public speaker. As a lawyer, he served 

as general counsel to a publicly traded 

company and to a privately-held subsidiary of 

a fortune 100 company. for more information 

about his work in the fields of legal service, 

marketing, communications, and management, 

check out his website and blog at https://

johnocunningham.wordpress.com.
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 Ways to Give 

Back this 

Holiday Season

Volunteer at ‘Christmas in the City’
Monday, Dec. 19, 3:30–6:30 p.m.
Age Requirement: 16+ years
Space is limited. Register to participate at www.MassBar.org/Elves.

Donations accepted: Monday, Nov. 14, through Wednesday, Dec. 14
• MBA, 20 West St., Boston (lobby)
• MBA, 1441 Main St., Suite 925, Springfield

Donate new children’s winter coats 
at any of our drop-off locations.

 

Springfield  
Holiday Reception

Wednesday, Dec. 14, 5–7 p.m.
Sheraton Springfield Monarch Place Hotel

1 Monarch Place, Springfield

R.S.V.P. at www.MassBar.org/HolidayReceptionR.S.V.P. at www.MassBar.org/CasinoRoyale

Thursday, Dec. 8, 5:30–8 p.m.
MBA, 20 West St., Boston

CASINO 
ROYALE

2
2.

1.

Celebrate the Holidays with the MBAJoin us

DROP-OFF 
LOCATIONS
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By Brian r. JeroMe

The DR Section is off to an exceptional start, with the section council having had their 
kick-off meeting in early September, followed by an immensely successful inaugural re-
ception on September 20. Close to 100 people were present to celebrate the launch of the 
MBA’s newest section, enjoying unparalleled networking opportunities, and appreciating an 
interesting achievement-oriented discussion by Lon Povich, Governor Baker’s chief legal 
counsel, along with thoughtful and inspirational remarks by the Hon. Dennis Curran of the 
Massachusetts Superior Court.

We’re organizing programs to bring together DR practitioners and users through this sec-
tion — the first statewide platform of its kind in Massachusetts. We already have more than 
180 members, with interests extending through the full range of dispute resolution spectrum. 
Our liaison positions have been assigned and have been working to establish goals in their 
respective areas of responsibility. 
• Sarah Worley, vice chair
• Hon. Patricia Bernstein, Young Lawyers
• Stephen Chow and Jeffrey Stern, Legislative
• Hon. Judith Dein and Jeanne Kempthorne, Law School
• John Fieldsteel and Merriann Panarella, Best Practices
• Jonathan Fitch, Arbitration
• Scott Goldberg, Sole Practitioner / Small Firm
• Hon. Mal Graham and Katherine Hesse, Amicus Curiae
• Nigel Long, Pro Bono
• Hon. Bonnie MacLeod and Eron Hackshaw, Membership
• Conna Weiner, Vivian Hsu and Laura Gibbs, Education
• Michael Zeytoonian and Sheri Wilson, My Bar Access, Public Relations, and Publications

We have been reaching out to other sections to determine how the DR group can 
provide the most significant support. For example, our YLD liaison attended the recent 
Summer Boat Cruise and connected with members of their section, and our Education 
liaisons have initiated conversations with multiple sections in hopes of co-organizing 
CLE events focused in specific practice areas. Our SP/SF liaison attended that group’s 
first section council meeting and is learning about their unique needs so as to most suc-
cessfully integrate DR collaboration.

Our Best Practices group has scheduled four programs to occur over this associa-
tion year, with one to be held in Springfield. DR’s Law School liaisons have already 
reached out to every Massachusetts law school to offer expert presentations and unique 
observation opportunities to focused students. Our Publications crew has scheduled a 
different DR-related article to be featured every month, which you will see here in the 
Massachusetts Lawyers Journal and eJournal, as well as in the DR Section’s My Bar 
Access Library.

Since we are talking about My Bar Access, we are working to establish My Bar 
Access as the primary communication method within the section. Doing so will enable 
all section members to best benefit from the work we are engaged in. So please log in, 
create your profile and set your preferences. It will take only 10 minutes, and you’ll be 
better connected. Please start a discussion, ask a question, and post something valuable 
to our library!

Our focus this year is to build critical mass, garner member input, and put together a 
diverse and valuable program. Please consider joining the DR Section (it’s as easy as a 
click!) to support this fellowship. As we say: Dispute Resolution — it’s not just a section, 
it’s a community. ■

Brian Jerome is chair of the MBA’s Dispute resolution (Dr) Section council.

By riCharD P. CaMPBeLL anD  
suzanne eLoVeCky

The practice of 
law is often intense, 
competitive, and 
stressful. It is also fi-
nancially demanding 
both in terms of the 
cost of doing busi-
ness (particularly in 
a major city like Bos-
ton) and of making 
ends meet at home 
(where house prices 
are north of $500,000 
in many cities and 
towns and private 
college tuition, room, 
and board average 
$65,000 per year for 

each student). In private practice, lawyers 
confront the din of the incessant drum-
beat for new business. The need to pro-
duce an ongoing flow of business drives 
lawyers to spend time and fortune at city, 
state, and national professional associa-
tion conferences, often in remote (but al-
luring) locations. Most lawyers are not 
all that good at business generation. But 
some individuals just have the innate ca-
pacity to work a room, to publish papers 
and deliver speeches, and to find time to 
squeeze this extra networking into busy 
practices and personal lives. The fast lane 
can become the wrong path for anyone. 
For a lawyer, the fast lane can lead to 
ruin. This column relates the story of a 
prosperous and prominent Kansas lawyer 
who fell victim to the fast lane, ignored 
his ethical compass, and suffered the ig-
nominy of disbarment. 

Larry Spikes was a lawyer with a 
Wichita, Kansas, law firm renowned for 
its representation of Beechcraft Corpora-
tion, the manufacturer of general aviation 
aircraft. Mr. Spikes was one of those law-
yers who could work a room and generate 
business for his law firm. He was an active 

participant in state and national profes-
sional associations and prominent in local 
civic affairs. Mr. Spikes practice caused 
him to travel extensively across the na-
tion; viz., air travel, hotels and restaurants 
were part of his daily life. He was “an 
outstanding lawyer” who had “the respect 
of his peers, clients, and friends.” At his 
law firm, he ultimately rose to the posi-
tion of managing partner. But, his expen-
sive life style was made more challenging 
by college tuitions for his children. 

At some point, Mr. Spikes envisioned 
a better, more financially profitable life 
by forming a new law firm. His former 
partners were unhappy with his decision 
to start a competitive law firm, believing 
that they had underwritten his success by 
financing his networking and serving up 
a line of high quality clients and cases 
to him. So, instead of cheering him on 
as a hale and hearty fellow, his former 
partners conducted a detailed audit of his 
time and expenses, charged to clients and 
to the law firm. The firm’s audit disclosed 
a course of conduct that included ma-
nipulation of depositions and conferences 
with expert witnesses that coincided with 
distance weddings and vacations. Airfare, 
hotel rooms and dinners were charged to 
clients or to the firm when the real pur-
pose for the expenditures was personal. 
In some circumstances, the expenses 
were charged to clients or to the firm even 
when the deposition or conference was 
cancelled. In other instances, the expense 
reports were entirely fictional. In the 
overall scheme of things, the amount of 
money involved was small ($12,000 over 
six or seven years). However, the pattern 
of financial misappropriation from clients 
and the law firm was persistent. His for-
mer partners reported Mr. Spikes’ actions 
to the Office of the Disciplinary Admin-
istrator, “a state agency in the judicial 
branch working under the direction of the 
Kansas Supreme Court. The Disciplin-
ary Administrator reviews complaints of 
misconduct against lawyers, conducts in-

vestigations, holds public hearings when 
appropriate, and recommends discipline 
to the Supreme Court in serious matters.” 
http://www.kscourts.org/rules-proce-
dures-forms/attorney-discipline/default.
asp (last visited on September 6, 2016). 

The hearing panel found that Mr. 
Spikes “violated Rules 1.15(b) (2004 
Kan. Ct. R. Annot. 414), and 8.4(c) and 
(g) (2004 Kan. Ct. R. Annot. 485) of the 
Kansas Rules of Professional Conduct.” 
While a review was pending before the 
Kansas Supreme Court on the final hear-
ing report in accordance with Supreme 
Court Rule 212, Mr. Spikes voluntarily 
surrendered his license to practice law 
in Kansas. The Kansas Supreme Court 
accepted Mr. Spikes’ license surrender, 
disbarred and revoked his license and 
privilege to practice law, and struck his 
name from the roll of attorneys licensed 
to practice law in Kansas.

Kansas Rule 1.15 (b) provides:
Upon receiving funds or other prop-

erty in which a client of third person has 
an interest, a lawyer shall promptly notify 
the client or third person. Except as stated 
in this Rule or otherwise permitted by law 
or by agreement with the client, a lawyer 
shall promptly deliver to the client or 
third person any funds or other property 
that the client or third person is entitled to 
receive and, upon request by the client or 
third person, shall promptly render a full 
accounting regarding such property. 

Kansas Rule 8.4 provides:
It is professional misconduct for a 

lawyer to:
(c) engage in conduct involving dis-

honesty, fraud, deceit, or misrepresenta-
tion; and

(g) engage in any other conduct that 
adversely reflects on the lawyer’s fitness 
to practice law. 

Massachusetts Disciplinary Rule 8.4 
is materially identical to the Kansas Rule, 
including the official comment referenc-
ing offenses involving dishonesty and 
breach of trust. The following sentence 
is directly relevant to the low level fraud 
that Mr. Spikes perpetrated: “A pattern of 
repeated offenses, even ones of minor sig-
nificance when considered separately, can 
indicate indifference to legal obligation.” 

Our privilege to practice law in the 
commonwealth carries with it significant 
obligations to our clients and to our law 
firm colleagues. Dishonesty, deceit, and 
misrepresentation regarding time and 
expenses — no matter how small the 
amounts may be — may lead to termina-
tion of our privilege and the adverse fis-
cal, social, and familial consequences that 
flow from it.  ■

richard p. campbell is a fellow of the American 

college of trial lawyers and a past president of 

the Massachusetts Bar Association. he founded 

campbell campbell Edwards & conroy, p.c., a firm 

with a national practice, in 1983.

Suzanne Elovecky practices at todd & weld llp, 

where she enjoys a diverse complex commercial 

litigation practice representing individuals and 

corporations in contract disputes, employment 

disputes, automobile dealership matters, 

shareholder disputes, and trademark, trade 

secret and copyright disputes.  Suzanne is a 

member of the women's Bar Association, the 

Boston Bar Association, and the Massachusetts 

Bar Association (complex commercial litigation 

committee; professional Ethics committee).

All things DR — all in one place

A career’s worth of air travel, hotels and restaurants

          Dr disPatch

          prIVIlEgE to prActIcE
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suzanne elovecky
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Snapshots from around the MBA

MBA members donate to 
local school children
The Massachusetts Bar Association 
recently partnered with Cradles to 
Crayons to host a very successful Back 
to School Drive. Thank you to all of our 
members for their donations! The items 
were used to help local children return 
to school feeling confident and prepared 
to learn. ■

BAr SEEN

to White, who is managing the out-
reach efforts, orientation meetings will 
be conducted at both large and small 
law firms and would ideally include 
question and answer sessions with at-
torneys and judges.

Outreach is also planned for young-

er attorneys, especially law students 
at all nine of the state’s law schools. 
The MBA’s new Law Student Section 
Council will conduct outreach efforts 
to the law schools, according to MBA 
member Damian J. Turco.

The Committee on Civility and 

Professionalism was formed as a key 
initiative of immediate Past President 
Robert W. Harnais, who noticed an 
overall lack of civility within the pro-
fession. Harnais acknowledged that 
those in attendance at the Worcester 
forum are the true advocates of the new 

guidelines and are vital in communicat-
ing the importance of the guidelines to 
the rest of the legal community. 

“We’re actually speaking to the 
choir,” said Harnais. “Now we need 
this choir to go out there and sing our 
song.” ■

guIDElINES
Continued from page cover

Civility And Professionalism Guidelines
preamble

One of the most important respon-
sibilities of all lawyers and judges is 
to protect and promote the integrity 
and respectability of the legal profes-
sion. Accordingly, we must always be 
mindful of conduct that undermines 
the legal process and the administra-
tion of justice. Incivility impugns the 
integrity of each of us individually and 
of the profession collectively. It also 
impedes the ability to resolve disputes 
rationally and efficiently for our cli-
ents, thereby diminishing respect for 
the law.

Currently, increasing pressures of 
our occupation, fewer personal inter-
actions between attorneys and judges 
in court and at bar associations, and 
the ubiquitous use of email commu-
nications impede our ability to treat 
each other with respect and profes-
sionalism.

Therefore, the Massachusetts Bar 
Association, in partnership with the 
Judiciary, has undertaken the responsi-
bility of promoting civility and profes-
sionalism within the practice of law. 
In particular, we have created this set 
of principles and guidelines to guide 
us in our daily professional conduct. 
They also remind us all of the honor 
and dignity of the profession we serve 
and our individual and collective obli-
gation to protect, repair, and enhance 
it on a daily basis with politeness, pro-
fessionalism, civility, decorum, and 
manners.

Our hope and expectation is that 
these guidelines will remind practitio-
ners and judges of the respect that our 
profession demands of one another, and 
will ensure that we conduct ourselves at 
all times with the utmost personal cour-
tesy and professionalism. Our hope is 
also to ensure that the public has con-
fidence in the legal profession and re-
spect for lawyers, and to ensure that the 
honorability of our noble profession re-
mains strong. Finally, it is also to make 
practicing law more pleasurable.

It is our hope that all lawyers and 
judges will make a commitment to ad-
here to these guidelines in their deal-
ings with one another and other partici-
pants in the legal process.

cIVIlIty guIDElINES
1. Lawyers should comport them-

selves in a manner that favorably 
reflects the honor, integrity, civil-
ity, respect and dignity of the legal 
profession. Judges should comport 
themselves in a manner consistent 
with the Code of Judicial Conduct 
(see in particular Rule 2.3 and Rule 
2.8) which directs that judges shall 
require order and decorum in pro-
ceedings before the court and that 
judges be patient, dignified and 
courteous. Through their words and 
conduct in the courtroom, judges 
and lawyers should serve as role 
models to new attorneys, witness-
es, clients, litigants and observers. 
Lawyers should not interrupt the 

judge, the clerk or one another when 
addressing the court.

2. During all aspects of a case, law-
yers should treat one another with 
the same high degree of common 
courtesy, professionalism and civil-
ity that is expected in the courtroom. 
In all court filings and court rulings, 
and in any public statements, judges 
and lawyers should refrain from the 
use of insults, sarcasm and deroga-
tory language directed at anyone, 
including, without limitation, law-
yers and parties. There is no place 
in the legal profession for hostility, 
abuse or insults, regardless of how 
antagonistic the parties may be to 
one another.

3. A lawyer should not file a motion 
that includes an allegation of profes-
sional misconduct and/or a request 
for sanctions against another lawyer 
unless (a) the conduct and/or omis-
sion of opposing counsel at issue 
was outrageous and demeans the 
profession as a whole, (b) thelaw-
yer bringing the motion has first at-
tempted in good faith to resolve the 
issue with the

4. opposing counsel through reason-
able means, (c) the lawyer filing the 
motion is doing so as a result of his 
or her own independent determina-
tion that the motion is valid, and not 
solely to appease the wish of a cli-
ent, and (d) the wrongful conduct 
and/or omission at issue is material 
to the issues raised in or the timely 
progress of the litigation. Lawyers 

should limit discovery requests to 
those reasonably necessary to pro-
tect their clients’ interest in the 
litigation, and, at all times, lawyers 
should refrain from sending discov-
ery requests that are intended solely 
to harass or to impose an undue 
burden or expense on the opposing 
party.

5. Recognizing that other lawyers have 
personal and work schedules to 
manage, lawyers should grant rea-
sonable requests for extensions of 
time for the completion of litigation 
deadlines, and should agree to rea-
sonable requests for continuances of 
hearings and/or trials, unless the re-
quested extensions or continuances 
will cause prejudice or otherwise 
compromise client interests.

6. Lawyers should be punctual and 
prepared for all trials, hearings, 
meetings and depositions, and, in 
the event that lawyers expect to be 
late, lawyers should take reasonable 
efforts to alert others, including, 
without limitation, court clerks and 
opposing counsel, regarding the ex-
pected tardiness.

7. Lawyers should not seek to take 
unfair advantage of opposing coun-
sel and/or self-represented parties 
through threats, intimidation, co-
ercion or bullying. Pursuant to the 
Code of Judicial Conduct Rule 2.8, 
judges should take all steps reason-
ably necessary to terminate such 
conduct when brought to the atten-
tion of the Court. ■
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By JoeL rosen
A professional license is a property 

right; it can’t be taken away without due 
process.1 This usually means a hearing 
before the licensing board imposes dis-
cipline. But sometimes a doctor or den-
tist presents an immediate and serious 
threat to the public, and it is dangerous 
to wait. In those cases, the boards can 
suspend the license immediately, as 
long as the practitioner gets a hearing 
within seven days. 

Summary suspensions — sometimes 
called temporary suspensions — are un-
usual. The hearing officer may not have 
run into one before and may be unsure 
what the proper procedure is or what 
standard of proof applies. When that 
occurs, the consequences to the licens-
ee can be tragic. Summary suspensions 
are rare, in part, because they harm a 
doctor’s livelihood and reputation with-
out a fair chance to challenge the al-
legations. Anyone can file a complaint 
with a licensing board, and many excel-
lent practitioners go through months of 
worry only to have the matter dismissed 
at an early stage. As an expert witness 
in surgery once said to me, “Every-
one has been sued for malpractice.” In 
the usual case, the doctor continues to 
practice for months or years while the 
case grinds through the administrative 
procedure. 

But summary suspension is sud-
den. The doctor’s career stops. His or 
her reputation is destroyed, even if 
she/he is eventually exonerated. The 
suspension disrupts connections with 
colleagues, hospital administrators, 
insurance companies, and patients. 
And when the matter is resolved, it is 
extremely difficult to reestablish those 
relationships. In both of the cases I am 
going to discuss, the doctors ultimately 
won — but the suspensions ended their 
careers for years. 

The Board of Registration in Den-
tistry doesn’t differentiate summary 
suspensions from ordinary suspensions 
in its statistics, but the assistant execu-
tive director told me he can only re-
member one in recent years. The Board 
of Registration in Medicine imposed 
10 summary suspensions between 2011 
and 2014, the last year for which sta-
tistics are available. Five of those were 
in 2014. 

A board will generally use this 
weapon where a doctor is insane or 
assaultive or has committed a crime. 
There have been cases: where the doc-
tor’s ability to practice medicine was 
impaired by “mental instability;” where 
he sexually assaulted a patient during 
treatment; where he illegally prescribed 
drugs and had committed Medicaid 
fraud; or where he didn’t actually have 
a medical degree. When there is a real 
question about whether the treatment of 
a particular patient met the standard of 
care, the doctor should usually be al-
lowed to practice until there is a full 
hearing.

A typical summary suspension regu-
lation is 234 CMR 9.04. It says: 

If, based upon affidavits or other 
documentary evidence, the board deter-
mines that a licensee is an immediate or 
serious threat to the public health, safe-
ty, or welfare, the board may suspend 

or refuse to renew a license pending a 
final hearing on the merits of the allega-
tions regarding the licensee. A hearing 
limited to the determination of the ne-
cessity of the summary action shall be 
afforded the licensee within seven days 
of the board’s action pursuant to G.L. c. 
112, § 52F. 

Section 52F goes on to say, “Any 
suspension imposed by the board shall 
remain in effect until the conclusion of 
the proceedings including judicial re-
view thereof … .” 

That’s not clear at all. The doctor 
gets a hearing in seven days, sure. But 
how long after that does the doctor have 
to remain in disgrace, without any way 
to make a living, if it turns out the sus-
pension wasn’t necessary after all?

Consider the dentist who charged 
his patient $284,000 for dental work 
over a period of two years. The pa-
tient’s banker became concerned by 
the amount and frequency of the pa-
tient’s withdrawals and alerted the 
town’s elder-affairs officer. The officer 
interviewed the patient — who had no 
problem with our dentist or his charges 
— but concluded that this did seem to 
be an awfully high bill. He applied for 
a criminal complaint for fraud and as-
sault and told the dental board that the 
dentist probably was charging for work 
he was not doing. The board issued a 
summary suspension. 

Seven days later at the hearing, it 
came out that the patient was taking a 
particular medication with the occa-
sional side effect of bone loss in the 
jaw and persistent and repeated infec-
tions, and the most appropriate way to 
treat the condition was through the fre-
quent minor surgeries and bone grafts 
our dentist had been doing. The defense 
expert testified, “He may have saved 
her jaw.” The prosecution expert could 
not conclude that the treatment had not 
occurred, nor could he say that it fell 
below the standard of care or that the 
charges were excessive.

The hearing officer declined to is-
sue a decision at the close of the evi-
dence. She said she would comply with 
the regulations on administrative proce-
dure. But the regulations don’t say how 
soon a decision has to issue. These of-
ficials are busy. They can take years to 
write a decision.

Usually, the dentist continues prac-
ticing during this time. Life goes on. 
But with a summary suspension, the 
dentist’s life and practice are also sus-
pended. Even after the hearing officer 
does her thing, there are all these pro-
cedures, each with its own time limit, 
for a draft report, objections, a revised 
decision, and approval by the board. 
This process can drag on for 230 days 
after the draft decision issues, longer if 
someone obtains an extension. 

The hearing officer wasn’t swayed 
by this line of argument. She wrote, 
“Although due process may require 
promptness, it also requires fairness, 
thoroughness, and clarity.” She said 
it could be several months before the 
draft decision was ready. 

The dentist filed a petition with the 
SJC arguing that due process requires 
a prompt decision. The petition cited 
cases from the Supreme Court and 
from other states where delays of even 

fifty days were held unconstitutional. A 
Florida decision was exactly on point 
when it said, “When the state undertook 
to temporarily restrict the petitioner’s 
privilege to practice medicine it had 
an affirmative duty to grant a post-sus-
pension hearing and one that would be 
concluded without appreciable delay.” 
Ampuero v. Dep’t of Prof ’l Regulation, 
Bd. of Med. Examiners, 410 So.2d 213, 
214 (Fla. Dist Ct. App. 1982). 

The day before the SJC hearing, 
the draft decision issued and the board 
approved it. The SJC case was moot. 
We still don’t know if the ruling on a 
summary suspension hearing has to be 
made at the close of evidence, if it has 
to be reasonably prompt, or if it can just 
issue whenever the hearing officer has 
time. 

The dentist got his license back, 
and the board declined to prosecute the 
principal complaint. The criminal com-
plaint was dismissed.

The dentist got a hearing seven days 
after his suspension. It took 10 months 
to get his license back. In that time, 
he lost his office lease, his patients 
had dispersed, and the newspapers had 
trumpeted his disgrace. It took him 
nearly three years to return to practice.

Another question — we do have an 
answer this time — is what standard of 
proof the prosecution has to meet. 

An eminent surgeon specialized in 
gastric bypasses for obese patients. He 
had done more than 6,000 of these op-
erations over a 30-year career. He held 
important posts at the state’s best hos-
pitals and had been director of surgery 
at one. In 2012, four of his patients had 
postsurgical infections — one of which 
was held not to be his fault. Of the re-
maining three patients, one died and 
two recovered. 

The Board of Registration in Medi-
cine imposed a temporary suspension 
based mainly on the opinion of an ex-
pert witness who was not identified. At 
the hearing, the doctor presented sever-
al witnesses who were identified. They 
analyzed each of the cases and opined 
that the doctor had met the standard of 
care and that his outcomes for the pe-
riod in question exceeded the national 
averages. They spoke in glowing terms 
about his skills and learning. One said 
he would happily refer his own family 
to this surgeon. Another called him “the 
local father of bariatric surgery.”

You would think that all of this 
testimony — against hearsay from an 
anonymous witness2 — would make it 
impossible for the board to prove that 
the doctor posed an immediate and seri-
ous threat to the public. But then, you 
would also think that it was the board’s 
burden to prove its case. 

Not so much. No one seemed to 
know who had the burden or by what 
quantum of proof. The magistrate ad-
mitted, “To be honest with you, I am 
unclear what the evidentiary standard 
is … . I’m really unclear at this point 
whether I should be weighing one ex-
pert’s opinion against the other, be-
cause the board’s approach seems to 
be basically, ‘We made out a prima fa-
cie case so issue the summary suspen-
sion.’” Complaint Counsel answered 
that this was an “appeal” of the board’s 
decision, and that the magistrate was 

required to uphold the summary sus-
pension if it was based on substantial 
evidence. 

That makes sense, right? That’s the 
standard for administrative appeals. Ev-
eryone knows that. The agency’s deci-
sion is upheld if it is based on “such 
evidence as a reasonable mind might 
accept as adequate to support a con-
clusion.” So that’s what the magistrate 
did. He held that the anonymous expert 
opinion provided substantial evidence 
to support the summary suspension. 

It should have been obvious that 
there was no administrative decision 
that could be entitled to deference. All 
the board did was proffer charges. An 
administrative hearing has procedures 
to protect the rights of the defendant 
— procedures the board never used. 
There was no orderly presentation of 
evidence. There was no prehearing con-
ference, no testimony under oath, no 
evidentiary rulings, no draft decision, 
no opportunity for an opening and clos-
ing, no record of objections and rul-
ings, no record of which exhibits were 
admitted and which were not, no tran-
script or recording of the proceedings, 
and no attempt to settle the record. The 
magistrate was wrong when he said the 
board’s decision had support in “the re-
cord.” There was no record. 

Even if it had used all the required 
procedures, the medical board does not 
have the power to conduct disciplinary 
hearings under G.L. c. 30A. That’s the 
province of the Division of Administra-
tive Law Appeals (DALA). The magis-
trate was conducting the hearing, not 
the appeal. And the board had to prove 
its case by a preponderance of the evi-
dence. 

Later, at the SJC, the board stuck 
with its argument that the proper stan-
dard proof was substantial evidence. 
This, they said, was an easier standard 
to meet than preponderance. That’s just 
wrong. The two terms are not compara-
ble. Preponderance of the evidence is a 
quantum of proof; substantial evidence 
is a standard of review. 

When you conflate two dissimilar 
standards, you switch the burden of 
proof. Under a preponderance stan-
dard, the board has the burden to prove 
its case. Under a substantial evidence 
standard, the doctor has the burden to 
show that there was no evidence that 
could reasonably support the suspen-
sion. If the decision was based upon 
any evidence that a reasonable mind 
would accept, the board wins — even 
if a preponderance of the evidence 
strongly favors the doctor — even if the 
magistrate would have decided the case 
differently. 

How about the argument that sub-
stantial evidence is a lower standard 
than preponderance? There is no lower 
standard! Preponderance of the evi-
dence means “more likely than not.” 
What lower standard did the board want 
to use? Less likely than not? Kind of 
likely? Mezza mezza? 

A single justice of the SJC reversed 
and clarified that the board had to prove 
its case at DALA by a preponderance of 
the evidence. So back to the magistrate 
it went. Under the correct standard, the 
magistrate found that the doctor was not 
a danger to the public after all. 
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Your doctor and your medical insurer 

are supposed to keep your health informa-
tion private. But sometimes they don’t. 
Sometimes a company like Anthem, Ex-
cellus, or Premera gets hacked and the pa-
tients’ personal health information goes 
… well, no one really know where it goes, 
or who is using it. And that’s the problem. 

If someone stole your identity, and 
the theft could be traced to a specific data 
breach, and you lost money as a result, 
then you’d have an easy claim. But what 
compensable damages have you suffered 
if some Russian hacker learns you have a 
prescription for Lipitor?

Presumably, when legislators enacted 
HIPAA and other data privacy laws, they 
were trying to protect the public from 
some particular kind of harm. When they 
used the phrase, “protected health infor-
mation,” we can assume they intended 
that health information should be pro-
tected. We assume that they realized the 
release of the data itself is harmful. Yet 
HIPAA provides no remedy to a patient 
whose protected information was actually 
not protected. 

Or what if your credit card data was ex-
posed from a data breach at a large retailer 
such as Target, Home Depot, Neiman-
Marcus, or TJX. Have you been harmed in 
a legally-compensable way if your credit 
card issuer refunded any fraudulent charg-
es and replaced your card? 

The question is whether there is any 
way to address the harm caused by the 
release of personal data — the disclosure 
itself — if you can’t prove concrete harm. 

Standing
A plaintiff does not have to suffer 

actual tangible harm to have standing 
in a data breach case. But standing re-
quires “concrete” harm. The harm can 
be intangible, and “the risk of real harm” 
may be enough. But that does not mean 
that a plaintiff automatically gets stand-
ing whenever a statute grants a person a 
statutory right and authorizes that person 
to sue to vindicate that right. Spokeo v. 
Robins, 136 S.Ct. 1540 (2016). The risk 
of harm has to be imminent. However, 
while “… imminence is … a somewhat 
elastic concept, it cannot be stretched be-
yond its purpose. … ” Clapper v. Amnesty 
International USA, 133 S.Ct. 1138, 1147 
(2013)

How elastic is the definition of “im-
minent harm.” Unfortunately, not elastic 
enough to admit a claim in the usual data 
breach case — where there is no proof of 
identity theft but a real risk exists due to 
the carelessness of the defendant. In the 
case of Attias v. CareFirst Inc., 2016 WL 
4250232 (D.D.C. 2016), the court said 
that the “increased risk of future iden-
tity theft or fraud is too speculative to 
confer standing.” The court went on say 
that a plaintiff “cannot create standing by 
inflicting harm on themselves … by pur-
chasing credit-monitoring services … to 
ward off an otherwise speculative injury.”

This is a remarkable opinion. The cus-
todian of the data puts the plaintiff at risk 
of identity theft. The plaintiff cannot miti-
gate its potential damages and avoid the 
type of harm that might justify a lawsuit 
by taking the inexpensive and sensible 
step of signing up for a credit monitoring 
service. Taking steps to avoid harm would 

be “self-inflicted” harm. 
We value our privacy. We don’t want 

people to know what drugs we take, what 
surgeries we need, or how much we owe 
Visa. But the risk of embarrassment isn’t 
enough to confer standing under these 
cases. 

Apart from the fear of disclosure, what 
we mainly fear from a data breach is that 
someone will steal our identity. Is identity 
theft a sufficient basis for standing?

Maybe yes, maybe no. In a case of first 
impression, the Eleventh Circuit Court 
found that a victim of actual identity theft 
from a data breach had standing to assert 
a claim. Resnick v. AvMed, Inc., 693 F.3d 
1317 (11th Cir. 2012). The Court howev-
er fudged and did not clarify whether or 
not merely suffering an identity theft was 
enough to convey standing or whether ac-
tual monetary damages were needed.

traditional remedies
Given the uncertainty about how harm 

can be both “concrete” and “elastic,” 
plaintiffs must find a way to show harm 
or imminent harm traceable to the data 
breach. Plaintiffs’ attorneys must find 
traditional causes of action that work to 
confer standing. Several different causes 
of action are pleaded in data breach cases. 
These include breach of contract, breach 
of fiduciary duty, invasion of privacy, neg-
ligence, and causes allowed under various 
consumer protection laws. Some of the 
counts in these cases are now surviving 
motions to dismiss. 

In Smith v. Triad, 2015 WL 5793318 
(M.D. Ala., 2015) the Court allowed the 
contract claims, negligence claims, and 
claims under the Fair Credit Reporting 
Act to continue in a data breach case.

In an ongoing suit against Boston 
Medical Center, the plaintiffs pleaded in-
vasion of privacy, breach of confidential-
ity, breach of fiduciary duty, negligence, 
negligent supervision, breach of implied 
contract and breach of contract against a 
third party transcription service. The suit 
survived an initial motion to dismiss. The 
court allowed the suit to continue to the 
discovery stage. “Where, as here, plain-
tiffs allege facts that, if true, suggest a 
real risk of harm from the data breach at 
BMC, I conclude that the standing ques-
tion should await a fuller record and be 
decided upon a motion for summary judg-
ment.” Walker v. Boston Medical Center 
Corp., 33 Mass.L.Rptr. 179 *2 (2015).

In another case, plaintiffs to were 
permitted to assert contract claims aris-
ing from a data breach affecting up to 80 
million customers of the nation’s second 
largest health insurer. The claims were 
based on notices incorporated into the 
health insurance policies, promising to 
keep information private. Using prec-
edents from cases against Adobe, Face-
book, and Google, the court ruled that it 
is possible to sue for damages based on 
loss of value in personally identifiable in-
formation (PII). In re Anthem, 2016 WL 
3029783 (N.D. Cal. 2016). While this 
finding rests on California cases, other 
courts have held that the theft of PII is ac-
tionable only if stolen for fraudulent and 
improper purposes. (See Remijas v. Nei-
man Marcus Gp., LLC, 794 F.3d 688, 693 
(7th Cir. 2015)) 

Recovery for the theft of PII depends 
on state law. State laws vary in whether 
or not plaintiffs are allowed to recover 

for economic losses based on theft of 
PII. One of the Plaintiffs in Anthem re-
sided in New Jersey. The Court found no 
equivalent case law or statutes that would 
allow this Plaintiff to recover for dam-
ages based on loss of PII. In a more re-
cent case, Longenecker-Wells v. Benecard 
Services Inc.), the U.S. Court of Appeals 
for the Third Circuit ruled the Pennsylva-
nia’s economic loss doctrine barred the 
Plaintiff’s negligence claim. This deci-
sion is noted as not being available for 
precedent. However, it does illustrate how 
judges are thinking about cases involving 
data breaches.

The D.C. District Court reached a 
similar conclusion in Attias v. CareFirst, 
2016 WL 4250232 (D.D.C. 2016). The 
Court considered the finding in Clapper 
that impending harm was enough to con-
fer standing. The Court said that merely 
having one’s personal information stolen 
in a data breach is insufficient to establish 
standing. 

Since these cases are still working 
their way through the courts, it is too early 
to tell how many of these cases will sur-
vive the discovery phase in which specific 
damages must be found.

Innovative use of hIpAA 
Standards

In Acosta v. Byrum, 638 S.E.2d 246 
(2006), the North Carolina Court of Ap-
peals allowed the plaintiffs to argue that 
the privacy provisions in HIPAA created 
a standard of care for that physicians must 
follow in safeguarding patient informa-
tion. This case involved the release of 
information for only one person in the 
physician’s practice for the sole purpose 
of harming that person. However, the idea 
that HIPAA could create a standard of care 
for protecting patient information was 
enough for others to try using it. While 

this argument has not gained popularity, 
it was used successfully in Emily Byrne 
v. Avery Center for Obstetrics and Gyne-
cology, 314 Conn. 433 (2013). Again, this 
was an individual suing a health care pro-
vider for negligence and using HIPAA as 
the standard of care for protecting private 
information. This may provide another 
avenue for individuals suing their health 
care provider.

conclusion
There are several lessons to be learned 

from these cases. To be successful, plain-
tiffs should bring contract claims based 
on state law and relating to privacy state-
ments. Plaintiffs cannot rely solely on 
federal claims. The federal courts hold 
that the threat of harm from a data breach 
is too uncertain to confer standing. How-
ever, state claims based on breach of con-
tract and other causes of action have sur-
vived 12(b) Motions to Dismiss.

Some courts are realizing that they 
have to stretch the definition of “immi-
nent harm” in data breach cases. As courts 
have noted, harm in a data breach case is 
often not immediate or even traceable to 
one event. The data collected may not be 
used at once or ever. However, the threat 
is always present that the PII will be used. 

The real harm in these cases is not al-
ways concrete or imminent. It is the dis-
closure of what is private and the likeli-
hood — not easy to quantify — that the 
information will be used in the future for 
nefarious purposes. The definition of harm 
must be expanded to include this possibil-
ity. Legislatures should design and enact 
laws that create a cause of action against 
companies for data breaches and include 
mandatory minimum damages.

Until this happens, attorneys should 
continue to use current laws and common 
law contract breaches in creative ways to 
sue for damages in data breach cases. ■
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Consider the following hypothetical:
A bank’s general counsel (GC) learns 

that $200,000 has been illegally wired 
from a customer’s account to an account 
overseas. The GC immediately asks the 
branch manager (who is not an attorney) 
to interview the employees involved. 
The branch manager summarizes her in-
terviews for the GC, and the GC drafts 
a memo to outside counsel detailing the 
information uncovered, and the GC’s 
conclusion is that the fraud occurred be-
cause branch employees did not follow 
the bank’s fraud-prevention policies. 

Fast-forward two years, and the cus-
tomer has sued. Aware of the bank’s in-
vestigation, the customer demands pro-
duction of the GC’s memo and related 
interview summaries, notes and commu-
nications. The bank claims that the doc-
uments sought, though relevant and re-
sponsive, are attorney-client privileged. 
The customer moves to compel.

The court’s decision whether these 
documents must be produced will hinge 
on questions implicating the scope and 
applicability of the corporate attorney-
client privilege, including whether:
• the GC was acting in a legal, or busi-

ness, capacity during the investigation;
• the branch manager acted as an agent 

of the GC while conducting her inter-
views;

• the branch manager’s summaries to 
the GC were for the purpose of seek-
ing legal advice and kept confidential;

• the GC’s memo to outside counsel 
was for the purpose of seeking legal 
advice; 

• the investigation was “in anticipation 
of litigation.”1 

As this hypothetical illustrates, 
corporate assertions of attorney-client 
privilege raise myriad questions. Here, 
it seems likely that the court will order 
some production. Given the opportunity, 
what would you have advised the GC 
before the investigation to create and 
preserve the privilege? 

overview of the 
Attorney-client privilege 
in the corporate Setting

The attorney-client privilege gener-
ally protects clients’ communications 
with their attorneys from disclosure 
to third parties — including both civil 
litigants and governmental regulators 
— provided the communications are: 
(i) confidential; (ii) between an attorney 
and client; and (iii) for the purpose of 
obtaining or providing legal advice. 

In the corporate setting, step (ii) is 
often complicated. Since a corporation 
acts through its principals, directors, of-
ficers, and employees, who, then, is the 
“client”? More importantly, who may 
invoke or waive the privilege on behalf 
of the company?

The authoritative test for the scope 
of the attorney-client privilege in the 
corporate setting comes from the U.S. 
Supreme Court’s decision in Upjohn 
Co. v. United States 449 U.S. 383 
(1981). In Upjohn, the Supreme Court 
held that communications between cor-
porate counsel and employees at any 
level can be protected, provided: (i) the 
communication is made at the direction 
of corporate officials to obtain legal 
advice; (ii) the matters communicated 
fall within the scope of the employees’ 
duties and are not available from upper 
level employees; (iii) employees are 
aware that the purpose of the inquiry is 
to help in obtaining legal advice; and 
(iv) the communications are intended to 
be kept confidential. Massachusetts fol-
lows the Upjohn test. 

Selected corporate 
Situations giving rise to 
Attorney-client privilege 
Issues

Counsel should be aware of the cor-
porate situations where privilege issues 
are most likely to arise and adopt proac-
tive strategies to protect privileged com-
munications: 

Conducting an internal investiga-
tion. In-house counsel should formally 
document the initiation of an internal 
investigation and establish that the pur-
pose of the investigation is to provide 
legal advice to the company. The com-
pany should consider hiring outside 
counsel to conduct the investigation, 
because courts are often more willing to 
view outside counsel as operating in a 
legal capacity, making their communi-
cations related to the investigation priv-
ileged. If, as above, non-attorneys like 
the branch manager must be involved 
in gathering information during the in-
vestigation, then counsel should docu-
ment that the employee’s actions are at 
the direction and under the supervision 
of legal counsel and for the purpose of 
providing legal advice to the company. 
Further, before any interviews are con-
ducted, counsel should give Upjohn 
warnings to the interviewees, in which 
counsel explains that the interviewers 
are acting at the direction of counsel 
and that the purpose of the interviews 
is to gather information to provide legal 
advice to the company. 

Responding to a regulatory in-
quiry. Today’s companies operate in 
a highly regulated environment and 
frequently receive inquiries from regu-
lators calling for the production of 
confidential, sensitive, and potentially 
privileged information. In their effort to 
cooperate fully, some companies may 
be too quick to open their files, produc-
ing privileged information and creat-
ing waiver issues for subsequent civil 
litigation. Companies should identify 

privileged material before producing 
it to regulators and waive the privilege 
only after making a conscious assess-
ment of the benefits and detriments of 
doing so. In addition, any company pro-
ducing documents to a regulator should 
be aware of applicable state and federal 
freedom of information laws, which 
provide the public with a right of access 
to government-held information. 

Board meetings. Both in-house and 
outside counsel frequently attend board 
of directors’ meetings as corporate sec-
retaries or observers. The mere presence 
of counsel at board meetings, however, 
does not make the board’s discussions 
privileged. Indeed, board minutes are 
often one of the first categories of docu-
ments sought in litigation. If, however, 
the board seeks legal advice from coun-
sel, then that portion of the meeting (and 
the minutes) may be protected by the at-
torney-client privilege. All third parties 
should be asked to leave the meeting 
before privileged matters are discussed, 
and the meeting minutes should clearly 
distinguish between the business and le-
gal portions of the meeting. If minutes 
are recorded while legal advice is being 
sought and provided, then the minutes 
should document the legal nature of the 
discussion, be marked as privileged, 
and state that only the client and attor-
ney (and no third parties) were present. 

Compliance departments. Cor-
porate compliance departments play a 
key role in ensuring companies’ com-
pliance with applicable laws, rules, and 
regulations. The distinct, yet related, 
functions of the compliance and le-
gal departments can create uncertainty 
about the scope of the attorney-client 
privilege. Whether compliance depart-
ments’ investigations and communica-
tions are privileged is a fact-intensive 
inquiry, which depends on facts such as 
whether: (i) the work of the compliance 
department is undertaken at the request 
and direction of the legal department; 
(ii) attorneys are regularly involved in 
the compliance department’s investiga-
tions; and (iii) compliance department 
investigations are conducted as part of 
the regular course of business, to pro-
vide legal advice to the company, or in 
anticipation of litigation. 

Best practices for 
protecting Attorney-
client privilege 

So what should we, as outside coun-
sel, advise our hypothetical GC before 
he launches an investigation? As an 
initial matter, clients should always be 
told that the only way to guarantee that 
a communication or document will not 
be discoverable is not to make it. Be-
cause the pros of an internal investiga-
tion often outweigh the cons, however, 
the steps below will help our GC ensure 
that the bank’s investigation stays inter-
nal: 

Explicitly state that legal advice is 
being provided. The GC should state 
that the investigation is being undertak-
en to inform the GC of facts necessary 
to seek (from outside counsel) and pro-
vide (to the bank’s principals, 
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Earlier this year, Qualcomm and 
InterDigital, two major contributors to 
the development of wireless telecom-
munications standards, announced they 
would not be making licensing com-
mitments under the new patent policy 
introduced by the Institute of Electri-
cal and Electronics Engineers (IEEE). 
Among other changes, the IEEE’s new 
patent policy makes it much more dif-
ficult — and in some cases impossible 
— for patent owners who have con-
tributed their patented technology to 
the development of an IEEE standard 
to seek an injunction or other “prohibi-
tive order” against the implementers of 
that standard who are using their pat-
ented technology without a license. A 
few weeks after Qualcomm and Inter-
Digital’s announcement, Ericsson and 
Nokia followed suit. 

This may be just the beginning. A 
number of important recent court and 
agency decisions may cause other 
major contributors to opt out of stan-
dards-setting activities. A brief review 
of these decisions suggests there is a 
growing concern over what has come 
to be known as “patent hold-up” — 
when owners of standard essential pat-
ents or “SEPs” (allegedly) try to extract 
a higher royalty rate for the use of their 
SEPs once the standards into which 
those SEPs are incorporated have be-
come widely adopted, than they oth-
erwise would have been able to obtain 
for the patents on their own. As Admin-
istrative Law Judge Theodore R. Essex 
of the International Trade Commission 
(ITC) has cautioned, however, a singu-
lar focus on patent hold-up, and the at-
tendant restriction on the ability of SEP 
holders to seek injunctive relief, may 
ultimately make it more likely that in-
novators will simply decide not to par-
ticipate in standard-setting activities in 
the first instance, potentially retarding 
the pace of innovation in this country 
and abroad. 

A word on Standards
Industrial standards play an impor-

tant role in the modern world. Among 
other functions, standards ensure that 
our various mechanical, electrical, 
and telecommunications systems and 
devices are compatible and interop-
erable — that smartphones made by 
Apple and Samsung, for example, 
have the same Wi-Fi capability and 
can communicate with each other on 
the same network. Standards are of-
ten set by standards setting organiza-
tions (SSOs), which typically comprise 
voluntary, private sector associations 
of businesses. Many SSO participants 
contribute their patented technology to 
the development of standards. Because 
they stand to benefit from the adoption 
of standards that include their patented 
technology, contributors often agree to 
license their SEPs on fair, reasonable 
and non-discriminatory (FRAND or 
RAND) terms. The question then arises 
whether and under what circumstances 
SEP owners who have undertaken a 

commitment to license their patents 
on FRAND terms may be permitted to 
seek injunctive relief against unwilling 
licensees — i.e., against infringers of 
their patented technology who refuse 
to take a license. Three recent deci-
sions try to address this question.

three recent Decisions 
of Interest

1. The ITC: In June, Administra-
tive Law Judge Essex issued the pub-
lic version of his Initial Determination 
on Remand in ITC investigation No. 
337-TA-613, In the Matter of Certain 
3G Mobile Hand-sets and Compo-
nents Thereof (the 613 Investigation), 
in which he elaborated an evidence-
based framework for adjudicating the 
increasingly frequent allegations of 
patent hold-up at the ITC, and the con-
comitant argument that SEP owners 
should not be entitled to an exclusion 
order — an order enjoining the adjudi-
cated infringer from importing infring-
ing goods into the United States — 
which is the only meaningful kind of 
relief the ITC is empowered to grant, 
because by filing a complaint with the 
ITC, SEP owners have violated their 
obligation to license their patents on 
FRAND terms. 

After evaluating the parties’ sub-
missions and other data in the 613 In-
vestigation, Judge Essex observed that 
while patent hold-up is a theoretical 
possibility, there is no evidence it has 
ever occurred in the real world. With-
out evidence of actual patent hold-up, 
he said, there is no justification for 
depriving an ITC complainant of the 
statutory remedy to which it is other-
wise entitled. 

Federal Trade Commission (FTC) 
Chairwoman Edith Ramirez disagreed. 
Writing on her own behalf, Ramirez 
submitted a public statement to the 
ITC, which was reviewing Judge Es-
sex’s Initial Determination, arguing 
that patent owners should have to 
prove they did not engage in patent 
hold-up before they may be entitled 
to relief. Two of Ramirez’s colleagues 
disagreed. In their own public state-
ment to the ITC, FTC Commissioners 
Maureen K. Ohlhausen and Joshua D. 
Wright noted they “support [Judge] Es-
sex’s evidence-based approach,” which 
requires accused infringers to prove ac-
tual hold-up before a patent owner may 
be deprived of its statutory remedy. 

The ITC has yet to weigh in on 
these issues, but whatever approach 
it ultimately adopts will likely have a 
significant impact on the future partici-
pation of many major contributors to 
standard-setting activities. 

2. The Ninth Circuit: In July, the 
Ninth Circuit Court of Appeals is-
sued its much-awaited decision in the 
breach of contract action brought by 
Microsoft alleging that Motorola had 
violated its commitment to license its 
SEPs on RAND terms. The Ninth Cir-
cuit upheld the jury’s finding that Mo-
torola had breached its duty of good 
faith and fair dealing when it: (a) of-
fered to license its SEPs to Microsoft 

at rates above what the lower court 
ultimately determined was the RAND 
range, and (b) sought to enjoin Micro-
soft from making and selling products 
incorporating standards comprising 
Motorola’s patented technology in 
the U.S. and Germany. Motorola had 
sued for injunctive relief only after 
Microsoft “responded” to Motorola’s 
licensing offers by suing for breach of 
contract. The Ninth Circuit concluded 
there was enough evidence to suggest 
“that Motorola sought to capture more 
than the value of its patents by induc-
ing holdup” and that it had filed its in-
junctive actions to further its hold-up 
strategy. 

In arriving at its conclusion, the 
court did not address, let alone con-
sider, Microsoft’s apparent refusal to 
engage Motorola in licensing negotia-
tions (and its decision to “respond” to 
Motorola’s licensing offer by suing for 
breach of contract). The court thus left 
open the question of what constitutes 
an “unwilling licensee” and whether 
SEP owners facing unwilling licensees 
are ever permitted to seek injunctive re-
lief when enforcing their patents.

3. The EU Court of Justice: Also 
in July, the Court of Justice of the Eu-
ropean Union (ECJ) took up the ques-
tion of whether seeking injunctive re-
lief for infringement of SEPs may run 
afoul of Article 102 of the Treaty on 
the Functioning of the European Union 
(TFEU), which prohibits companies 
that enjoy market dominance from 
abusing their dominant position by, 
among other means, “limiting produc-
tion, markets or technical development 
to the prejudice of consumers.” 

Although acknowledging that the 
owners of SEPs have the statutory 
right to bring actions seeking injunc-
tive relief for infringement, the court 
explained that SEP owners must first 
meet various conditions to avoid be-
ing liable for abusing their market 
dominance: they must provide alleged 
infringers with both notice they are 
infringing (along with a specification 
of how they are infringing), and a spe-
cific offer to license on FRAND terms 
(along with a description of how the 
proposed FRAND royalty rate was cal-
culated). Only after a patent owner has 
fulfilled these obligations, and “the al-
leged infringer has not diligently [and 

promptly] responded to [the patent 
owner’s licensing] offer” either by ac-
cepting the offer or by making a spe-
cific FRAND counteroffer in writing, 
may the patent owner seek injunctive 
relief without potentially abusing its 
market position. 

Implications
The future of standard-setting ac-

tivities is uncertain. Balancing the 
competing concerns of innovators and 
of implementers is critical. As Judge 
Essex has noted, without the threat 
of injunctive relief, implementers of 
standards may not have enough of an 
incentive to engage in licensing nego-
tiations — let alone an incentive to pay 
a royalty for using the patented tech-
nology of others — because they know 
that, at worst, they will get sued and 
will be made to pay the same FRAND 
rate they would have had to pay for us-
ing the patented technology in the first 
place. If the implementers of standards 
do not have an incentive to pay to use 
the patented technology embodied in 
those standards, then innovators will 
no longer have any incentive to con-
tribute their patented technology to the 
development of those standards, and 
the development of standards will suf-
fer as a result.

A singular concern over patent 
hold-up may skew the balance to such 
a degree that innovators will be incen-
tivized to opt out of standard-setting 
activities altogether. Such an outcome 
will not only hurt consumers and busi-
nesses, who have come to take the 
interoperability of their devices and 
systems for granted, but may hurt the 
future of American technological in-
novation, which relies on the partici-
pation and cooperation of innovators 
across many different businesses and 
organizations working together to de-
velop and refine the basic platform on 
which much of the world’s technologi-
cal development now rests. ■
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By anthony a. Froio
A lender files a UCC-1 in the debt-

or’s home state with the goal of perfect-
ing a security interest in all of the debt-
or’s accounts, inventory and payment 
intangibles, including the debtor’s rights 
to payment under its insurance policies. 
What happens when a fire or disaster 
strikes and the now-bankrupt debtor’s 
largest asset is its business interruption 
insurance claim for its loss of income 
from the disaster? Does a UCC-1 filing 
perfect the lender’s security interest in 
a debtor’s insurance coverage and claim 
proceeds, enabling the lender to enjoy a 
priority right to the insurance proceeds 
in bankruptcy?

In Wheeling & Lake Erie Railway 
Co. v. Keach (In re Montreal), 799 F.3d 
1 (1st Cir. 2015), the First Circuit ac-
knowledged that the lender’s UCC-1 fil-
ing expressly listed accounts, rights to 
payment, and proceeds including insur-
ance proceeds — but the court still held 
that the lender had failed to perfect a se-
curity interest in the debtor’s insurance 
coverage or claim proceeds.

Wheeling arose from the calami-
tous July 2013 tanker train derailment 
in Lac-Megantic, Quebec. The derail-
ment and ensuing fire killed 47 people 
and destroyed much of the town. The 
debtor filed a Chapter 11 bankruptcy 
petition one month after the disaster. 
After a period of negotiation involv-
ing the debtor and the court-appointed 
trustee, the debtor’s insurance company 

agreed to pay $3.8 million in business 
interruption insurance proceeds for the 
loss of income to the debtor. A motion 
was brought to approve the settlement 
and the disposition of the insurance 
proceeds. Lender Wheeling objected. 
Wheeling claimed a priority interest 
in the insurance proceeds based on its 
UCC-1 filing and putative security inter-
est in the insurance coverage and pro-
ceeds.

Wheeling argued that the insurance 
coverage, right to payment, and pro-
ceeds qualified as an “account” or a 
“payment intangible” and therefore its 
UCC-1 filing served to perfect Wheel-
ing’s security interest in the policy and 
proceeds. The First Circuit rejected this 
argument on several grounds. First and 
foremost, the Court observed that Sec-
tion 1-109 of the Uniform Commercial 
Code (here, the Maine version) excludes 
from the reach of Article 9 “the transfer 
of an interest in or an assignment of a 
claim under a policy of insurance” ex-
cept for certain health insurance receiv-
ables and assignments, and the proceeds 
of policies in which there was a per-
fected security interest. (The Article 9 
insurance exclusion in Massachusetts is 
virtually identical.) Writing for the First 
Circuit, Judge Bruce M. Selya held that 
“the right to payment under an insur-
ance policy . . . falls squarely within the 
heartland of this exclusion” and there-
fore the filing of a UCC-1 cannot and 
does not perfect a security interest in an 
insurance policy or claim proceeds. 

The First Circuit’s analysis appears 
sound on the facts of the Wheeling case, 
but the decision is a reminder of the 
sometimes controversial nature of the 
insurance exclusion in Article 9. See 
Verstein, “Bad Policy for Good Poli-
cies: Article 9’s Insurance Exclusion,” 
17 Conn. Ins. Law J. 287 (suggesting 
modification of the insurance exclu-
sion). As the law now stands, it is open 
to question whether lenders have any 
certain means, including being named 
on the policy as a loss payee, of securing 
an interest in an insurance policy. 

Wheeling may have disappointed 
some lenders who had hoped based on 
MNC Commercial Corp. v. Rouse, 1992 
U.S. Dist. Lexis 22166 (W.D.Mo. 1992) 
that the courts would liberally view all 
insurance proceeds, even insurance on 
lost profits, as the proceeds of income-
producing collateral and within the 
scope of an Article 9 security interest 
created by the filing of a UCC-1. But see 
CPC Acquisitions Inc. v. Helm, U.C.C. 
Rep. Serv.2d 669 (N.D.Ill. 2007) (neg-
ligent procurement insurance settlement 

involving damaged collateral considered 
proceeds, but not proceeds of settlement 
involving business interruption income 
losses).

How might the First Circuit rule in a 
case where the insurance proceeds arise 
from damage or destruction of inventory 
in which the lender had perfected its se-
curity interest under Article 9? Would 
the Court follow its strongly-worded de-
cision in Wheeling and apply the statu-
tory insurance exclusion? Or would it 
rule that because the underlying collat-
eral was subject to an Article 9 security 
interest, the proceeds of the insurance 
policy are also subject to the Article 9 
security interest? Something to think 
about before a secured party calls ask-
ing you about the strength of its claim to 
a debtor’s insurance proceeds!  ■

this article appeared in the December 2015 

edition of the comcom Quarterly, the newsletter 

of the complex commercial litigation Section. for 

more articles like these on business litigation, 
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check out the Quarterly at http://is.gd/lfJcJw.

By aLeC zaDek

In in re Cornerstone Theraputics Inc., 
2015 Del. LEXIS 231 (Del. Ch. May 14, 
2015), the Delaware Supreme Court held 
that allegations that a director approved an 
interested transaction will not be sufficient 
to survive that director’s motion to dismiss 
where the corporation has enacted an ex-
culpatory charter provision and the plaintiff 
failed to specifically allege a non-exculpat-
ed claim against that director. Prior to the 
Delaware Supreme Court’s holding, disin-
terested, independent directors were often 
required to remain parties to litigation until 
the end of trial even where the certificate 
of incorporation contained an exculpatory 
provision pursuant to 8 Del. C. § 102(b)(7) 
and the plaintiffs did not allege any non-ex-
culpated claims against those directors. This 
holding provides an avenue for directors to 
dismiss the claims against them, and avoid 
the unnecessary burden and expense of pro-
tracted litigation when there are no specific 
allegations that they engaged in wrongdo-
ing.

The Cornerstone decision was a con-
solidated opinion issued on two appeals 
that involved actions for damages by stock-
holder plaintiffs arising out of mergers in 
which tthe controlling stockholder, who had 
representatives on the board of directors, ac-
quired the remainder of the shares that it did 
not own in a Delaware public corporation. 
Both mergers were negotiated by special 

committees of independent directors, were 
ultimately approved by a majority of the mi-
nority stockholders, and were at substantial 
premiums to the pre-announcement market 
price. The plaintiffs in both cases sued the 
controlling stockholder and their affiliated 
directors as well as the independent direc-
tors who had negotiated and approved the 
mergers. In both cases, independent direc-
tors moved to dismiss the claims against 
them because the plaintiffs failed to plead 
any claims that were not exculpated by their 
company’s charter provision adopted pursu-
ant to 8 Del. C. § 102(b)(7).

In reaching its holding on the appeals, 
the court rejected the plaintiffs’ argument 
that they should be entitled to an automatic 
inference that the directors who facilitated 
the interested transaction were disloyal 
where the transaction involved a controlling 
shareholder. The court held that “to require 
independent directors to remain defendants 
solely because the plaintiffs stated a non-ex-
culpated claim against the controller and its 
affiliates would be inconsistent with Dela-
ware law and would also increase costs for 
disinterested directors ... without providing 
a corresponding benefit.”

The court explained that “[a]lthough it 
is wise for our law to focus on whether the 
independent directors can say no, it does not 
follow that it is prudent to create an invari-
able rule that any independent director who 
says yes to an interested transaction subject 
to entire fairness review must remain as a 

defendant until the end of the litigation, 
regardless of the absence of any evidence 
suggesting that the director acted for an im-
proper motive.” Thus, the decision preserves 
room for the important role of independent 
directors in serving as members of special 
committees and negotiating transactions 
with controlling shareholders by enabling 
independent directors to escape from liti-
gation where there are no claims that they 
breached their duty of loyalty.

takeaways
For plaintiffs, the Cornerstone decision 

provides the following guidance: “[w]hen 
a director is protected by an exculpatory 
charter provision, a plaintiff can survive a 
motion to dismiss by that director defen-
dant by pleading facts supporting a rational 
inference that the director harbored self-
interest adverse to the stockholders’ inter-
ests, acted to advance the self-interest of an 
interest party from whom they could not be 

presumed to act independently, or acted in 
bad faith.” Id. at *14. In short, if a plaintiff 
fails to plead specific allegations implicat-
ing a director’s duty of loyalty or good faith, 
then that director will have grounds to be 
dismissed from the case. 

For independent directors, it highlights 
the protection offered by exculpatory char-
ter provisions adopted pursuant to 8 Del. C. 
§ 102(b)(7).

The bottom line is that the Cornerstone 
decision provides guidance that will be in-
structive to both litigants and companies 
when contemplating the best strategy for 
initiating or defending against breach of 
fiduciary duty claims and for organizing 
Delaware corporations to begin with.  ■

this article appeared in the December 2015 edition of 
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commercial litigation Section. for more articles 
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By Beth Pirro Cook

In many instances, clients bring 
problems to practitioners that raise both 
civil and criminal issues. A client could 
ask for advice about how to collect on a 
personal loan made to an acquaintance 
who paid off the loan with a check that 
bounced. Or a client could seek help with 
getting back a $10,000 deposit she gave 
to a home contractor who never started 
the home repair work. While it may be 
tempting to advise these clients to pro-
ceed with a private-party criminal claim 
because it will save attorney fees and 
costs relating to litigating a civil case, 
you should carefully consider the nature 
of the criminal process before advising 
your client to pursue this avenue instead 
of seeking civil relief. 

It would be prudent to have your 
client speak with the police before pro-
ceeding to the courthouse. While the 
procedures may vary from courthouse to 
courthouse, some magistrates make this 
conversation a prerequisite as the police 
may wish to conduct their own investi-
gation of your client’s claims and bring 
their own complaint. Standard 3:06, Dis-
trict Court Standards of Judicial Prac-
tice: The Complaint Procedure (2008)
(“The Complaint Procedure”).

Your client should be familiar with 
what information is necessary to begin 
the criminal process. The criminal com-
plaint application will require your client 
to write out a narrative of the claim that 
is signed under the pains and penalties 
of perjury. The application also requires 
your client indicate exactly what chapter 
and section of the law has been violated 
by the accused, as well as the specific 
date of each offense. This information is 

not only needed to properly inform the 
clerk and the accused of the nature of the 
criminal claim, but is also necessary for 
entering the case into the MassCourts 
computer docketing system. MassCourts 
also requires additional information for 
particular crimes; for example, a Con-
spiracy allegation mandates naming the 
conspirators and the alleged underlying 
crime. Another important piece of infor-
mation your client should know is the 
birthdate of the accused. Without this, 
if the complaint issues, then the charge 
cannot be entered into the Criminal Of-
fender Record Index, nor could arrest 
warrants be processed in the Warrant 
Management System.

Before the application papers are ac-
cepted for filing, your client will meet 
with a magistrate to discuss the com-
plaint procedure and to determine if oth-
er resolutions would be advisable, such 
as seeking relief with a civil complaint. 
Standard 3:03, The Complaint Proce-
dure. There is a $15 filing fee for misde-
meanor complaints and no filing fee for 
felony complaints. Although the Clerk’s 
Office must accept all complaint appli-
cations, an applicant is not entitled to a 
show cause hearing before a magistrate. 
Victory Distributors, Inc. v. Ayer Div. 
Of the Dist.Court Dept., 435 Mass. 136 
(2001); Standard 3:00, The Complaint 
Procedure. If a show cause hearing is 
authorized, your client will have the 
burden of satisfying the probable cause 
standard. You and your client should ex-
pect the magistrate to attempt to resolve 
the matter between the parties at the 
hearing. If an agreement is not reached, 
the Magistrate will review your client’s 
evidence and decide whether probable 
cause exists. Private complainants have 

no right to appeal a magistrate’s decision 
on probable cause. Id., 435 Mass. at 143, 
Standard 3.00.

If the magistrate authorizes the issu-
ance of a criminal complaint, your client 
will have to return to court to sign the 
complaint under the pains and penalties 
of perjury. At this point, prosecution of 
the case is taken over by the Common-
wealth and your client becomes one of 
the Commonwealth’s witnesses. Note 
that in this capacity, your client will not 
be able to watch the trial if the court 
makes a witness sequestration order. 
Also, neither you nor your client will 
likely directly participate in any negotia-
tions with the accused, which could lead 
to disappointment with the outcome of 
any plea agreement. Furthermore, par-
ticular issues will arise if your client 
seeks restitution. In Commonwealth v. 
Henry, 475 Mass. 117 (2016), the Su-
preme Judicial Court has recently held 
that a sentencing court is required to 
consider both the defendant’s financial 
resources and his ability to pay when 
ordering restitution. This potentially af-
fects both the amount of the restitution 
and the amount of time the defendant 
has to pay it. Under Henry, it is possible 
that the restitution amount ordered by a 
court will not fully compensate your cli-

ent’s loss. Id. at 125. Moreover, a court 
cannot extend a probationary term for 
the sole purpose of satisfying restitution. 
Id. at 124. As a practical matter, if pro-
bationary terms other than restitution are 
imposed and the defendant later violates 
those terms, his probation could be re-
voked and his punishment could include 
a term of incarceration. If he is incarcer-
ated, he would be relieved of all proba-
tion obligations, including the obligation 
to pay the restitution owed to your client. 
Should this happen after the civil statute 
of limitations has expired, often three 
years, your client would be barred from 
seeking civil relief.

Practitioners should make sure that 
their clients are fully aware of the crimi-
nal process before they seek to file a pri-
vate criminal complaint. While clients 
may be upset with their home contractor 
or an unreliable debtor, any satisfaction 
in seeing them criminally prosecuted 
might pale in comparison to receiving 
restitution. Therefore, if your client is 
primarily seeking to recover monetary 
losses caused by the accused, then the 
criminal road could lead to disappoint-
ment. In most instances, clients are bet-
ter served by a civil judgment that ac-
crues yearly interest and can be enforced 
through multiple collection avenues.  ■

The doctor was unjustly deprived 
of his license for three years. After all 
this time, nothing has been decided 
than whether the summary suspension 
was proper. We have not even reached 
the merits of the actual case. The doc-
tor has lost hundreds of thousands of 
dollars in income and paid substantial 
legal fees. The Boston Globe and other 
papers have reported the downfall of 
the father of bariatric surgery. Even if, 
at the end of this road, the doctor’s li-
cense is restored, he will need recertifi-
cation as a surgeon before he can return 
to work. 

Given the danger of an unjustified 
deprivation for an indefinite time, it’s 
worth asking whether any board should 
have the power to summarily suspend 
a license. For example, when the SJC 
feels a lawyer poses a threat of harm to 
clients, it issues a notice to show cause 
and offers a predeprivation hearing. 
Why not have a similar procedure for 
doctors?

The answer is probably that a law-
yer’s mistake can’t produce immediate 
physical harm the way a doctor’s mis-
take can, and lawyers can’t write drug 
prescriptions. When a doctor is danger-
ous, the board needs to act right away. 
But there should be better safeguards. 

The licensing boards should enact 
regulations for an outside limit on sum-
mary suspensions. A board should be 
able to suspend a doctor for up to 30 
days in an emergency — subject to the 
requirement of a hearing in seven days. 
If at the end of the 30 days, the board 
has not proven by a preponderance of 
the evidence in a G.L. c. 30A hearing 
that the doctor poses an immediate and 
serious danger, the suspension should 
cease by operation of law. If the boards 
do not act, then the legislature should. 
And until that happens, the courts 
should provide guidance about how 
long a doctor can be deprived of his or 
her license without proof of a serious 
and immediate threat. 

The alleged danger to the public 
has to be balanced against the doctor’s 
constitutional rights. A licensing board 
should require convincing proof from 
witnesses who are identified and cred-
ible, and it should require documents 
that are authenticated and unambigu-
ous. 

And it should be the right kind of 
case — where the doctor is assault-
ing patients or selling drugs or stag-
gering into surgery with bourbon on 
his breath. The conduct should be re-
ally bad and the doctor’s fault should 

be really clear. It should not be a case 
where there is a reasonable disagree-
ment about what occurred or what the 
standard of care was or how high a bill 
should be. 

Upon review, the administrative 
judge should allocate the burdens cor-
rectly and demand the proper quantum 
of proof. In cases where it is reason-
ably clear that the doctor does not pose 
a serious and immediate threat, an oral 
decision should issue at the close of 
evidence, with a written decision to 
follow within a week. In a close case, 
the written decision should issue in no 
more than thirty days. Health profes-
sionals need protection from the accu-
sation that is weak on the merits, but 
can take years to fight while the pro-
fessional has no income and her career 
withers away. ■

1. we have been asked to minimize footnotes and 

case citations. if you have questions about any 

legal principle i’ve discussed, contact me, and 

i’ll be happy to provide the authority. as long 

as we are down here together, let me thank 

andrew Hyams, my co-counsel on one of the 

cases i’m discussing. He reviewed this article 

and made suggestions that improved it greatly.

2. the prosecutor told the magistrate that it is 

the Board’s normal practice not to disclose 

the identity of an expert until the discovery 

phase of the proceedings, “[s]o this is 

typical.” i don’t think this practice is normal 

or defensible, but the explanation seemed to 

satisfy the magistrate. the sJC reversed on 

other grounds and did not reach the question 

of whether hearsay from an anonymous 

witness can ever satisfy the standard for 

expert testimony.
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By susan LetterMan White

Ever feel stuck? Perhaps you’ve tried 
the “best practices” for finding a new job 
or getting new client, but nothing seems to 
work. What can we learn as lawyers from 
outside the legal industry and the design 
firm, IDEO to up our game and innovate? 
Here are five steps that make a difference.

Step One: Observe without judg-
ment. Lawyers think quickly. We examine 
a scenario, identify the legal issues, draw 
conclusions, and then advocate a position. 
Observing without judgment is different. 
Here’s an example (Client identifiers have 
been changed in all examples). 

Randy joined a mid-size firm right out 
of law school. He performed well and af-
ter five years, transitioned to a large firm 
as a senior associate. Two years later he 
became an equity partner. After 10 years 
of success as a service partner, he began to 
notice a decrease in work from other part-
ners. A decrease in his base pay and bonus 
followed. Since rainmaking wasn’t among 
the decision criteria the led to his promo-
tion, he was surprised to hear that his low 
billable hours and the absence of personal 
clients was the reason. When he received 
a harsh warning several months later, he 
was shocked. If things didn’t turn around, 
he could expect a demotion to non-equity 
the following year. 

He searched and found partners in an-
other office willing to send him work and 
a few new clients and current clients ready 
to give him more work. His efforts were 
squashed. The firm declined the few new 
clients he presented (for different reasons) 
and refused to give him credit for the new 
work from existing clients. Eventually, 
he was told to leave. If he cooperated, 
he could negotiate the time and terms of 
his departure. He felt betrayed, hurt, and 
desperate to find an acceptable solution 
ASAP. 

Randy’s law firm, like most firms, 
expected every partner to be an effective 
rainmaker, yet Randy disliked business 
development. Randy’s initial certainty, 
to find another firm that would appreci-
ate him for his exceptional legal skills, 
obscured his strong dislike of business 
development and the small and unpre-
dictable size of his book of business. His 
belief that equity partnership was more 
prestigious than being in-house obscured 
opportunities outside of law firms. His 
SWOT (his Strengths and Weaknesses and 
the external environment’s Opportunities 
and Threats) analysis was laden with judg-
ment. Only when set aside his judgment 
and focused on the data did he notice great 
opportunities for his transition. How did 
he do that?

Randy observed without any judg-
ment his feelings. He didn’t like business 
development. He examined his judgment 
and realized his bias about status. He re-
thought what his career transition task was 
and took his coach’s advice that it was to 
collect offers, rather than make decisions 
about a hypothetical “right” position. Then 
he expanded his search and gave every op-
portunity that came his way a fair chance. 

He also observed the new opportuni-
ties without judgment. The law firms that 
were extending offers expected him to 
generate a certain amount of business an-
nually. Although the in-house jobs on first 
glance seemed to pay less, a closer look 
revealed stock options and bonus poten-

tial that put the salary on par with what 
he was making at his firm. He chose to go 
in house and now loves his job, his salary, 
and his life. 

Where are you jumping to conclusions 
and stopping yourself from finding your 
next business development or career op-
portunity? 

Step Two: Test your assumptions to 
get to bolder ideas. We make assump-
tions constantly. Many are helpful. Some 
are not. Let go of the assumptions that 
are keeping you stuck with a rich dose of 
curiosity. Why aren’t your business devel-
opment efforts working? What are your 
assumptions about how business is devel-
oped? 

Patricia’s steady stream of clients for 
her trusts and estates firm was drying up. 
She assumed that people didn’t under-
stand the importance and value of doing 
the right end-of-life planning. So, she tried 
harder to make the business case on her 
website and in her elevator speech with 
little success.

Patricia assumed she was reaching the 
right people with the right message. Her 
assumptions about business development 
were wrong. When she tested her assump-
tions with “What if” questions, things be-
gan to change. What if client development 
isn’t the process I’m using (of pushing out 
information anywhere and everywhere)? 
What if it is something different?

When she changed her thinking about 
business development, she became curi-
ous about where her target market clients 
would be and what they needed to hear to 
be influenced to hire her. 

She realized that senior centers were-
where her clients would be and that they 
only needed to hear a short presentation 
and really wanted the chance to ask ques-
tions. She began speaking at every senior 
center within a 50-mile radius of her of-
fice. Her presentations were short, fol-
lowed by a longer question and answer 
session. She captured email addresses in 
exchange for subscribing to her newslet-
ter. She, her programs, and newsletter au-
dience grew in popularity. Things began to 
change. 

When your efforts aren’t producing the 
results you want, try identifying the as-
sumptions behind your actions and change 
them. Changing your assumptions will 
change what you are doing. 

Step Three: Gather and analyze 
data to get a deeper understanding of 
yourself and your target market. Re-
gardless of whether you work in-house, 
in a firm, or looking for a new job, your 
target market is the group of people for 
whom you are or want to be working for. 
It’s your job to construct a bridge be-
tween you and them. Effective bridges 
tap into your brand and the brand your 
target market wants. Everyone has a 
brand, even if they can’t articulate what 
it is. Effective brands are authentic and 
aligned with the interests and concerns of 
their target market. 

When applying for jobs, Sam’s “target 
market,” of one was the medium-size firm 
where he now was an associate. It was a 
safe choice. When he arrived, he learned 
about the work-flow portal that partners 
consulted to find available associates. It 
was safe to do what was asked and de-
liver more than expected. However, there 
was a lack of variety in his assignments. 
He heard about interesting cases, but they 

never came his way. He had never consid-
ered asking to work on them and had never 
thought about his brand. Waiting for part-
ners to approach him affected his brand. 
He developed a reputation as a reliable as-
sociate among the few partners that gave 
him work, but not an enthusiastic, curious, 
driven lawyer.

He began to wonder whether he was 
too timid and losing out on opportunities. 
Was there another firm that he would like 
better? Were there other matters that were 
more interesting? What could he do differ-
ently to find out? 

Avoiding risks and playing it safe left 
him in a position of not really knowing 
what he wanted and or what the partners 
expected. Sam needed to collect the miss-
ing data.

First, he looked inside and asked:
• What kind of lawyer do I want to 

be?
• Where do I really want to work?
• What kinds of people do I want to 

be working with?
• What type of work do I really want 

to be doing?
• How am I holding myself back?

Next, he looked outside and collected 
data about the clients and matters repre-
sented by the partners in his firm, the dif-
ferent management, mentoring, and work-
styles of the different partners, and the 
criteria being used by different partners to 
select associates, evaluate them, and ad-
vance their careers.

Then, he looked forward and planned. 
He decided to ask for a role on projects 
that interested him. He realized that doing 
so would help develop a favorable reputa-
tion and learn more about his interests. He 
decided to seek out partners that he could 
learn from as mentors. He realized that 
these partners would eventually evaluate 
his performance. He wanted them to view 
his brand as curious, eager to learn, help 
others, and succeed. 

Don’t be afraid to ask questions and 
explore new opportunities, even if they 
seem risky. It’s the only way to learn who 
you are, what you want, and which oppor-
tunities will be mutually beneficial to you 
and your clients.

Step Four: Develop empathy. Empa-
thy is a competency. It is the ability to see 
the world, with all of its challenges and op-
portunities, through the lens of someone, 
who experiences it differently than you do. 
It gives you a deeper understanding of the 
needs of your clients and referral sources, 
how to become more influential, and how 
to be a better lawyer. Empathy helps us to 
see more than what is perceptible through 
our limited lens.

Marilyn knew she was delivering 
great work to her boss, Devlin. She was 
also expected to contribute to the firm’s 
marketing and business development. She 

loved and excelled at one-to-one network-
ing events, while she was less enthusiastic 
about publishing articles and delivering 
presentations. Her problem was that Dev-
lin cared more about the latter. Marilyn 
tried to persuade Devlin that her network-
ing efforts were more important for the 
firm. She didn’t understand why Devlin 
cared more about writing and speaking, 
until she asked.

In a chance “aha” moment, she real-
ized that the firm was evaluating Devlin 
on the number of publications and presen-
tations delivered by his department. She 
wasn’t making his life any easier with her 
advocacy. This sparked her creative think-
ing. Ted, who was in the same department, 
loved to write, but hated networking and 
giving presentations. They struck a deal 
to help each other. At the end of that year, 
she received one of her highest evaluations 
ever. 

Are you thinking about the interests 
and concerns of the people you are trying 
to influence? When you do, how does that 
change your thinking and behavior?

Step Five: Share insights to inspire 
innovation in yourself and others. Cre-
ativity is about putting ideas together in 
new ways that take you in unanticipated 
directions. When new products, services 
or processes result; that’s innovation. 
When they have a practical application, 
that’s a home run. 

Leadership in Niche LLC, a 125-law-
yer firm with 25 partners was a commit-
tee of three partners, which changed every 
three years. Niche paid a consulting firm a 
hefty fee to develop a formal strategic plan. 
which they couldn’t advance. Frustration, 
disappointment, and anger abounded.

At a retreat, one partner observed that 
none of the partners actually wanted to 
lead the firm. That sparked an insight from 
a second partner. The leadership commit-
tee wasn’t really leading. They only man-
aged the day-to-day business. A third in-
sight followed. Every practice group has 
different interests and concerns about the 
firm strategy. An idea, to appoint a tempo-
rary strategy leadership committee com-
prising one partner from each of the five 
practice groups to address their stalled 
strategy plan, arose from these insights. 
This temporary leadership group was able 
to talk about the conflict among the prac-
tice groups created by the formal plan cre-
ated and how to resolve it.

Share insights and ideas with your col-
leagues to spark creativity, even when the 
insight seems paradoxical, like “our lead-
ers aren’t leading,” because that’s often 
what sparks a creative solution.

When your career or business feels 
stuck, you need to jar it free to move for-
ward again. Use one or all five of these 
design thinking steps to help you spark 
creativity and turn a frustrating problem 
into an unexpected solution. ■
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By JareD D. Correia

Marketing a solo or small law firm 
is hard work. The competition is steady. 
The potential clients are savvier than 
ever before. Plus, you’ve got, like, real 
work to do.

It’s true that the majority of solo and 
small firm lawyers find distasteful any-
thing that takes them away from substan-
tive work, for which they are billing. Of 
course, they also intuitively understand 
that, without new clients, there will be no 
more new billing. So, there’s a real push 
and pull between effectively gaining 
new clients, and efficiently serving the 
ones you’ve got. The latter is absolutely 
essential, since referrals (the lifeblood 
of successful law firms) often emanate 
from satisfied, existing or former cli-
ents. Nevertheless, attorneys who begin 
to rely too heavily on internal referrals, 
and ignore or neglect existing or novel 
marketing channels, place themselves at 
risk, by reducing the number of avenues 
through which they can acquire clients. 
Think of the model as various pipelines 
feeding into a single source; eliminating 
a pipeline reduces inflow. In this case, 
that inflow is law firm revenue.

Modern law firm marketing can be 
frustrating. Internet marketing feels 
more like you’re dumping content into 

a vortex, without a graspable notion of 
the effect it has. Sometimes, it can feel 
like you’re doing the same thing every-
body else is trying to do — just less well. 
Things become routine; your marketing 
becomes boring — even to you.

If you’re thinking along those lines, 
here are three ways to shake things up:

Post It Notes. Businesses used to 
send mail correspondence all of the 
time. Now, that method of advertising 
has slowed considerably, as more mar-
keting dollars and effort are filtered to 
online campaigns. Nevertheless, people 
do still look at their mail. So, if you’ve 
been considering a paper mailing, it’s 
not as crazy as it sounds. There is a 
strategy to apply, though: Go for odd or 
unusual mailer shapes. Remember that 
getting the mail is still a largely tactile 
experience. Your recipients are going to 
feel what they have in their hands, be-
fore they do anything else. Odd-shaped 
mailers are more noticeable, and will 
increase view and open rates. Sound fa-
miliar?

Boost Mobile. Social media remains 
extremely popular, especially now that 
grandparents are posting and sharing 
photos of their grandkids. Add the mas-
sive use of social media services to the 
staggering adoption of smartphones 
(even 90 percent of late-adopting law-

yers are using them), and the result of 
that equation becomes clear: People are 
using smartphone apps to access social 
media services. And, statistics bear out 
that in-app search is increasing. So, if 
your potential clients are using Face-
book’s app on their smartphones more 
than anywhere else, it makes sense to 
expend advertising dollars and time in 
that space. As an experiment, ‘boost’ a 
Facebook post, which will expand the 
number of users who see it; it’s cheap, 
and it may be highly effective.

The Tube. For men and women of a 
certain age, “the tube” still means tele-

vision — even if YouTube is the sec-
ond most popular search engine, after 
Google. (. . . which owns YouTube; but, 
I digress . . .) Video advertising is com-
pelling, and suits modern attention spans 
better than traditional, text-based adver-
tising. If your law firm is not using video 
advertising, this may be a good time to 
try it. Put a short, introductory video on 
your website. Create and manage a You-
Tube channel. Try YouTube advertising; 
you can control your budget, set target 
options and access analytics.

If your law firm marketing is feeling 
a little stale, hit the refresh button. ■
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officers, and directors) legal advice. 
Counsel should clearly label legal com-
munications as “Attorney-Client Privi-
leged,” and expressly state that the com-
munications are providing (or seeking) 
legal advice. In addition, counsel should 
protect against inadvertent waiver of 
privileged written communications by 
labeling communications with “Do Not 
Forward.” In all instances, these labels 
should be used thoughtfully and only 
where applicable. 

Corporate employees should spec-
ify that they are seeking legal advice.
In our hypothetical above, the GC asked 
the branch manager (the person closest 
to the branch’s employees, policies, and 
procedures) to speak with her employ-
ees about what occurred. The GC should 
document that these tasks were assigned 
to the branch manager as part of the le-
gal function, and that there is no other 
employee who could as readily carry out 
the investigation. Ideally, a member of 
the legal department would participate 
in the interviews, and Upjohn warn-
ings should always be provided. Finally, 
when providing summaries to the GC, 
the branch manager should indicate that 
the summaries are intended to provide 
information to the GC for the purpose of 
requesting legal advice and discuss the 
summaries only with legal counsel. 

Separate legal and business ad-
vice. In-house counsel often wear two 
“hats,” assisting their companies with 
both business and legal functions in the 
course of a work day. If business ad-
vice is sought along with legal advice, 
then it is important to distinguish the 
two functions. In the above hypotheti-
cal, for example, the GC may ask the 
branch manager to review and update 
the branch’s fraud-prevention policies 
and procedures. Whether the GC’s re-
quest is a legal or business function is 
not immediately clear. Therefore, the 
GC should document precisely what is 
being requested and for what purpose. 
In-house counsel should be aware of 
their dual roles at all times, and em-
ployees should be instructed, as a best 
practice, to initiate separate communi-
cations with in-house counsel when re-
questing legal, as opposed to business, 
advice. 

Avoid routine copying of in-house 
counsel on non-legal communica-
tions. Merely copying in-house counsel 
on communications does not make them 
privileged. To the contrary, such a prac-
tice may undermine the company’s legit-
imate privilege claims. Here, for exam-
ple, the branch manager may be tempted 
to copy the GC on day-to-day commu-
nications concerning branch manage-
ment, to give the GC an opportunity to 
weigh in on the ongoing operations of 

the branch and the prevention of further 
fraud. The branch manager should be in-
structed to only copy the GC when legal 
advice is expressly sought.

conclusion
Questions of corporate attorney-

client privilege often arise only after 
the cat is out of the bag. To prevent 
compelled disclosure, counsel should 
advise clients as to privilege best prac-
tices and proactive steps they can take 
to protect the privilege.  ■

this article appeared in the April 2016 edition 
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1. this question concerns the applicability of the 

attorney work product doctrine, a more limited 

protection that applies to materials created in 

anticipation of litigation. in practice, the work 

product protection is often asserted hand-in-

hand with the attorney-client privilege.

Sarah heaton concannon is a partner in goodwin procter llp’s 
Business litigation group with expertise in financial services 
litigation. she is a certified anti-money laundering specialist and has 
argued privilege motions in courts and arbitral forums nationwide. 

robyn r. Schwartz is an associate in the firm’s litigation 
Department and a member of its Business litigation group. she 
focuses her practice on complex commercial litigation.

 cristina g. “tina” Shinnick is the executive director at sugarman, 
rogers, Barshak & Cohen pC and has over 30 years of law 
firm management experience. she is an active member of the 
association of legal administrators and of the law practice 
management section Council of the massachusetts Bar association. 
tina received her mBa from the Haas school of Business at uC 
Berkeley and her undergraduate degree from uCla.

BESt prActIcES
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By tina shinniCk

Many of us have experienced the 
20+ page five-year strategic plans that 
take countless attorney hours to agree 
upon and write, but then end up on the 
shelf gathering dust. However, we also 
hear time and time again that devel-
oping, articulating, and writing down 
goals is good business management. So, 
why doesn’t it work when we spend so 
much time doing it? 

One reason could be that it’s too de-
tailed or too broad. A strat plan that is 
too detailed may state “Obtain 20 new 
clients in Philadelphia with matters 
likely to bring in over $x in the health 
care law practice by the end of Q1.” 
Whereas a strat plan that is too broad 
may simply say “Grow the client base 
in the firm by 10 percent.” Strat plans 
must be focused and included clearly 
defined goals, but shouldn’t be so spe-
cific that it becomes unachievable and 
therefore overwhelming.

Another possible reason why the 
strat plan may not have worked was 
that you may have failed to get proper 
buy-in before the plan was finalized. 
Did you receive input from the prac-
tice group leaders? Did you talk to in-
dividual partners to learn about their 
specific practice plans and marketing 
goals? And, perhaps most importantly, 
did you talk to your clients? What is on 
their horizon? What are their stressors 
and impediments? What problems do 
they foresee in the near future that could 
impact their business?

Often people can also be confused 
about the differences between a strat-
egy vs. a goal or a strategy vs. an ac-
tion plan, and don’t know where to start 
which could be another reason why 
your strategic plan did not work. 

Who has the time? The most obvious 
reason (and excuse!) for not developing 
a strat plan is simply time. I would an-
swer the question “Who has the time?” 
with another question: Who can afford 
not to have a strat plan?

getting started
The best strategic plans take the fol-

lowing into consideration: internal and 
external factors.

A commonly used exercise is the 
SWOT analysis that involves con-
sidering what the internal factors are 
(strengths and weaknesses) as well as 
the external factors (opportunities and 
threats) that impact the firm. You would 
be surprised what you will gain from 
doing a simple SWOT analysis. 

Another tool used to evaluate these 
factors is the PEST (or STEP) analysis: 
What are the Political/Legal, Economic, 
Social/Cultural, and Technology Trends 
that will impact the firm? Laying these 
things out in a simple grid with practice 
groups down the side and PEST across 
the top often can point to where to start 
with the strat plan.

 

competitive advantage
When determining your competitive 

advantage, it is critical to ask “What 
does our firm have that other firms 
don’t have?” One framework used to 
define this is VRIO: Valuable (value to 
the client), Rare (not easily found or ac-
cessed), Inimitable (competitors cannot 
do it or copy it), Organizational Capa-
bility (the forms ability to capitalize on 
the advantage). I know what some of 
you are thinking — “Not all practice 
areas are rare” — but, talent, experi-
ence, nimbleness, flexibility with rate 

structure, are. For example, how are you 
using technology to give you a competi-
tive advantage? If you are not thinking 
about this, you should be and it should 
be in your strat plan.

Keeping it simple
Strat plans typically have Goals 

(what do we want to achieve), Strate-
gies (how will we achieve the goals), 
and Action Plans) (detailed approach 
to the strategy). It’s important to have 
built-in accountability with individual 
names attached to action items and time 
periods defined for check-in. It also 
helps to define what success looks like 
at the outset. If the goal is to grow the 
real estate practice, then success could 
look like 10 percent more matters in a 
24-month period. Defining success at 
the outset will let you determine wheth-
er or not you’ve achieved it. If you don’t 
define it, how will you know when you 
get there?

how to measure success
Key Performance Indicators (KPIs) 

include: monthly billables; monthly 
revenue; timekeeper utilization; number 
of new clients in a given period; number 
of new matters in a given period; real-

ization of billed/billable; realization of 
received/billed; etc. If you can measure 
it, and it is elevant to the strategy you 
have defined, then it is a KPI. 

final thoughts
Question: What comes first? Strat-

egy or culture? Structure or strategy?
Answer: Culture supports Strategy, 

and Strategy informs Structure which 
informs Process.

If you define a strategy that is not 
consistent with the culture of your firm, 
you will not succeed. For example, if 
one of your strategies is to encourage 
more business development by individ-
ual attorneys and you are going to give 
each attorney (including associates) an 
annual budget but your culture is such 
that associates are not empowered to do 
business development on their own, you 
will not succeed.

Once the strategic plan is done, it 
must inform your structure and your 
process. Do you have the right people, 
process, and technology to achieve the 
desired outcomes? 

Bottom line: Strategic plans don’t 
have to be scary, and they don’t have 
to be dust-catchers. They can be aspi-
rational yet realistic, simple and achiev-
able, informative and motivational. ■

seCTIon       revIew
M a s s a C h u s e T T s  B a r  a s s o C I a T I o n

Strat plans: Why do them? 
Law Practice Management



34  maSSachuSettS lawyerS Journal  | november/december 2016

By Laura giLLis anD torie roig

Members of the Special Education 
Law world are all too familiar with the 
car analogy that stigmatizes services for 
students with disabilities. Massachusetts’ 
In Re: Arlington Public School, BSEA # 
02-1327 included reference to this anal-
ogy that “The [IDEA] requires . . . the 
educational equivalent of a serviceable 
Chevrolet to every handicapped student” 
rather than “a Cadillac solely for [stu-
dent’s] use.”1 Regardless of their make, 
every state’s vehicle warranty is set to 
expire during this term of the Supreme 
Court. The Supreme Court of the United 
States will speak to the appropriate stan-
dard of educational benefit required for 
students with disabilities under the Indi-
viduals with Disabilities Education Act, 
20 U.S.C. §§1400 et seq. (IDEA). 

On September 29, 2016, the Supreme 
Court granted review of the Tenth Circuit 
case Endrew F. v. Douglas County School 
District RE-1, where parents argued for 
a higher level of educational benefit for 
their child, Endrew F. (Drew). Drew is 
a resident of Douglas County Schools 
eligible to receive special-education 
services based on the diagnoses of Au-
tism and Attention Deficit/Hyperactiv-
ity Disorder.2 On appeal, parents sought 
reimbursement for their unilateral place-
ment of Drew because they believed his 
educational program in Douglas County 
School District did not provide Drew 
with the opportunity to make meaningful 
progress.3 In order to qualify for unilat-
eral placement reimbursement, parents 
were required to prove denial of Drew’s 
rights under IDEA.4 

IDEA provides students with disabili-
ties the right to a Free Appropriate Pub-
lic Education (FAPE).5 The Act defines 
FAPE as, “special education and related 
services that (a) have been provided at 
public expense, under public supervi-
sion and direction, and without charge; 
(b) meet the standards of the State educa-

tional agency; (c) include an appropriate 
preschool, elementary school, or second-
ary school education; and (d) are provid-
ed in conformity with the individualized 
education program required under section 
1414(d) of this title.”6    

Most often, FAPE is achieved through 
the development and implementation of an 
Individualized Education Program (IEP).7 
The Supreme Court last spoke to the sub-
stantive standard required under IDEA in 
their 1982 decision in Board Of Education 
v. Rowley.8 The Supreme Court required 
a student’s IEP be “reasonably calculated 
to enable the child to receive educational 
benefits.”9 

The Tenth Circuit Court of Appeals re-
viewed procedural and substantive viola-
tions alleged by the parents to determine 
whether the District’s actions resulted in a 
denial of FAPE.10 Specifically, the parents 
argued procedural error when the District 
failed to provide adequate progress report-
ing and failure to conduct proper behav-
ioral assessments in order to implement an 
adequate plan to address Drew’s behavior-
al needs.11 The Tenth Circuit agreed with 
the administrative law judge and District 
Court that the District’s progress reporting 
did not result in a denial of FAPE because 
the parents were aware of Drew’s progress 
through constant contact with the educa-
tors.12 Additionally, the Tenth Circuit de-
termined the District complied with the 
minimal federal law requirement to con-
sider behavior intervention.13 

The parents’ substantive challenges 
included error in the legal standard used 
to evaluate the substantive sufficiency of 
Drew’s IEP and the conclusion of substan-
tive adequacy of Drew’s IEP.14 In quoting 
Rowley, the Tenth Circuit emphasized 
Congressional aim to create a “basic floor 
of opportunity,” not “guarantee education-
al services sufficient to maximize each 
child’s potential.”15 The Tenth Circuit af-
firmed the administrative law judge and 
District Court applied standard that, “the 
measure is whether the IEP is reasonably 

calculated to guarantee some educational 
benefit, not whether it will do so.”16 

Circuit Courts remain divided on the 
FAPE standard requirement. To quote 
the Petition for Writ of Certiorari, “[t]he 
courts of appeals are in disarray over the 
level of educational benefit that school 
districts must confer on children with 
disabilities to provide them with a free 
appropriate public education under the 
IDEA.”17 The Tenth Circuit noted in En-
drew F. that while some circuits apply 
Rowley as requiring “some benefit” oth-
ers require a higher standard of “mean-
ingful educational benefit.”18 

The Supreme Court’s review of En-
drew F. will impact students with disabili-
ties, their families, and school systems 
throughout the country in efforts to pro-
vide national uniformity on FAPE. Cer-
tainly, a consistent objective standard for 
FAPE will be a benefit to all in regards 
to clarity. However, in Massachusetts the 
uncertainty in the Supreme Court’s de-
cision is the possibility for an attack on 
the services received by students with 
disabilities. In Massachusetts, the sub-
stantive standard required for a student 
with disabilities is, “services that are 
reasonably calculated to permit a student 
to make meaningful educational prog-
ress. Meaningful educational progress 
includes “effective results” and “demon-
strable improvement”… and is evaluated 
in the context of the student’s educational 
potential.”19 The standard adopted by the 
Supreme Court as consistent with the re-
quirements under IDEA could produce 
considerably different results for the 
services received by students with dis-
abilities as well as future case outcomes. 
The Supreme Court will ultimately settle 
whether IDEA requires services compa-
rable of a Chevrolet or Cadillac for stu-
dents with disabilities.    ■
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By karen e. hennessy

Lawyers representing children in de-
linquency and child welfare proceedings 
in juvenile court face unique challenges 
in providing their clients with the fun-
damental aspects of legal advocacy, in-
cluding the foundational element of due 
process: the right to be heard. Because 
juvenile court sessions are closed to the 
public, many attorneys have limited ex-
posure to our practice area and are un-
aware of how complex and challenging 
it can be. Our section council decided 
that it would be beneficial to provide a 
basic overview of the role of attorneys 
for children in the juvenile court and the 
inherent challenges we face in provid-
ing zealous legal advocacy to this vul-
nerable population of clients.

In juvenile court, children are par-
ties to the litigation. As such, the role of 
the lawyers representing them is quite 
distinct from that of lawyers represent-
ing children in probate and family court 
where children may be impacted by le-
gal outcomes but are not parties. In that 

context, there is an emerging discussion 
about the role and professional obliga-
tions of child’s counsel. In contrast, 
the role of child’s counsel in juvenile 
court proceedings has been the subject 
of scholarly debate for decades and was 
directly addressed by the Supreme Ju-
dicial Court in Care and Protection of 
Georgette in 2003. As a result of that 
case, the Supreme Judicial Court re-
ferred the issue to its Standing Advisory 
Committee on the Rules of Professional 
Conduct citing the need for clarifica-
tion about the professional obligations 
of children’s attorneys to ensure that 
children received effective assistance of 
counsel. 

The Standing Advisory Committee 
ultimately issued amendments to Rule 
1.14 of the Massachusetts Rules of Pro-
fessional Conduct, the rule governing 
representation of clients of “diminished 
capacity.” Children are considered to be 
of “diminished capacity” by virtue of 
their minority. While these changes of-
fered guidance and helped to define our 
professional obligations to our clients, 

the burden of meeting them remains on 
our shoulders. 

From the changes to Rule 1.14, we 
learned that lawyers who represent chil-
dren must, as far as reasonably possible, 
maintain a normal attorney-client rela-
tionship. This requires that we discern 
the client’s expressed position, counsel 
the client on the legal implications of 
that position, negotiate the desired ob-
jectives on the client’s behalf, maintain 
attorney-client privilege, and provide 
zealous advocacy. In delinquency cases 
a client’s age will range from seven to 
eighteen. In child welfare proceedings a 
child client’s age may range from zero 
to eighteen, or in limited cases up to 
twenty-two. A child client’s capacity to 
direct representation is very much de-
pendent upon their developmental stage 
and may change throughout the repre-
sentation depending on what age the 
child is when it begins and how long the 
case is active.

No matter what their age, children 
cannot typically express their legal goals 
in the same way as adults or even as 

adults of diminished capacity. Lawyers 
for children must be adept at assessing 
the child’s cognitive capacity, devising a 
developmentally appropriate framework 
for the client interview, and translating 
sophisticated legal concepts into a form 
that is accessible to the client. We are 
forced to adapt our legal representation 
to meet the needs of the client. This 
means that we must have an array of 
skills in communicating with children at 
various stages of development. 

In the case of verbal children, the 
lawyer must begin by having a conver-
sation to determine the child’s posi-
tion. Overcoming the power dynamic 
inherent in relationships between adults 
and children is critical to developing 
a rapport with the client that even ap-
proximates the typical attorney-client 
relationship. Most children have ex-
pectations of adults based on their life 
experience. They may expect that an 
adult will decide what information to 
share about them and with whom, dis-
regard their opinion unless it aligns 
with the adult’s, and ultimately  37
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By Cristina F. Freitas anD  
DeBBie F. Freitas

Youth who have simultaneous in-
volvement with the child welfare system 
and the juvenile justice system comprise 
an increasing percentage of juvenile court 
dockets across the state and nationally. 
These crossover kids, so labeled due to 
their “crossover” from involvement with 
the Department of Children and Families 
(DCF) to the Department of Youth Servic-
es (DYS), or vice versa, pose unique chal-
lenges to the current juvenile court model. 
At the very intersection of the child wel-
fare and juvenile justice systems, these 
youth face increased systemic service 
barriers, school exclusion, and prolonged 
detention or out-of-home placement dur-
ing their childhood and greater rates of 
academic failure, unemployment, home-
lessness, and recidivism into adulthood. 
Improved identification, cross-system 
collaboration, and meaningful interven-
tions may allow these youth to extricate 
themselves from the juvenile justice and 
child welfare systems, reaping benefits 
for these youth long into the future as they 
transition to successful adults.

The number of crossover kids in Mas-
sachusetts is staggering. A study of youth 
committed to DYS between 2000 and 
2012 found that 72 percent had involve-
ment with DCF either prior to or during 
their involvement with DYS, accounting 
for nearly 7,500 kids statewide. These 
crossover youth become involved in 
the juvenile justice system at an earlier 
age and are more frequently arrested or 
charged than their peers. Likewise, na-
tional studies have shown that crossover 
youth struggle with more persistent fam-
ily or service needs, longer lengths of 

out-of-home placements, and more place-
ments overall than kids with child wel-
fare cases alone. Further, minority youth 
make up a disproportionate percentage of 
crossover kids, further exacerbating the 
racial and ethnic disparities which already 
plague the juvenile justice and child wel-
fare systems. 

Crossover youth who cannot extricate 
themselves swiftly from the juvenile jus-
tice and child welfare systems face bleak 
outcomes: lower graduation rates, higher 
unemployment rates, higher homeless-
ness rates, increased recidivism, and poor-
er health overall. Earlier identification of 
crossover kids and intersystem collabora-
tion during the youth’s involvement in the 
juvenile court has the potential to reduce 
the likelihood of pre-trial detention, limit 
the duration of secure detention, prevent 
instances or limit the duration of school 
exclusion, identify appropriate place-
ments, and implement timely services 
which may avoid further juvenile justice 
system involvement. 

Important initiatives are currently 
being implemented statewide to bet-
ter understand and assist this vulnerable 
population. The Juvenile Detention Alter-
natives Initiative (JDAI) is a national ini-
tiative advancing systems-reform in order 
to reduce the harmful and unnecessary 
detention of juveniles. Their reform work, 
particularly in Massachusetts, emphasizes 
data collection and analysis in order to 
guide fairer decision making, identifying 
areas of concern, and diagnosing systemic 
patterns across courts and counties. 

County-wide initiatives are also try-
ing to address the unique complexities 
of working with crossover youth. Hamp-
den County, for example, has attempted 
to address the current lack of accurate 

identification of crossover youth by im-
plementing a data sharing memorandum 
of understanding and implementing a 
multi-disciplinary team meeting oppor-
tunity. These components seek to bring 
together the youth, family, probation offi-
cer, DCF social worker, defense attorney, 
community collaterals, and the prosecu-
tor to make individualized suggestions in 
order to prevent the youth from moving 
deeper into the juvenile justice system. 
In August 2013, the Springfield session 
of the Hampden Juvenile Court also be-
gan a dedicated docket to crossover cases 
with judges trained on the specific needs 
of dually involved youth. While Hamp-
den County is at the forefront of this type 
of crossover youth program, dual status 
youth initiatives are in varying stages of 
design and implementation in Essex, Suf-
folk, and Middlesex Counties.

Improving outcomes for crossover 
kids in our own practices is also criti-
cal. Client-directed representation is not 
only the hallmark of the Massachusetts 
juvenile and child welfare defense prac-
tice, it empowers the young person to 
be an active decision maker in his/her 
own life. In maintaining fidelity to this 
model, it is our responsibility to identify 
the crossover kids in our practice early 
on, educate them about the perils of be-
ing dually involved, and involve them in 
every stage of their case. We must hold 
each systemic partner, not just the child, 
accountable for a plan to extricate the 
youth from the juvenile justice system 
and successfully transition the youth 
back to his/her school and larger com-
munity. This includes frequent collabo-
ration between CAFL and delinquency 
attorneys (with your client’s consent) to 
limit instances of or duration of school 

exclusion, identification of community 
resources not yet utilized, advocacy for 
the right placement for the child at all 
times (from DYS to DCF), and creation 
of probation terms that are specific to the 
individual youth. This also entails be-
ing vigilant that this unique population 
does not become exposed to unconsti-
tutional bootstrapping of civil status of-
fenses to delinquency cases, which can 
lead to prolonged pre-trial detention for 
normative adolescent behaviors. Finally, 
we must continue to advocate in court 
and in our communities for more data, 
more services, more accountability from 
adults, and more opportunities for this 
unique population to disentangle them-
selves from crossover status. ■
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Gender dynamics in mediation: Seeing the big picture
Dispute Resolution

By sarah e. WorLey

“You arranged everything accord-
ing to your own taste, and so I got 
the same tastes as you – or else I pre-
tended to. I am really not quite sure 
which — I think sometimes the one 
and sometimes the other.” — Henrik 
Ibsen, A Doll’s House

Henrik Ibsen’s masterpiece, A 
Doll’s House, premiered on stage in 
1879 and chronicled the married life 
of its protagonist, Nora Helmer, who 
cut deals and manipulated family fi-
nances in secret, while her husband 
and his cohorts assumed that she 
spent her days ruminating over reci-
pes, fashions and children. Through-
out his work, Ibsen paints a picture 
of a marriage in which only the man 
has a voice and the authority to deter-
mine his family’s path. Long a staple 
piece in any good literature program, 
the action in A Doll’s House offers a 
glimpse into the dynamics of gender 
often at play in the arena of media-
tion. The role of gender in mediation 
is frequently overlooked but critical 
to successful dispute resolution. The 
topic also requires some uncoupling. 

There are two areas in mediation 

in which gender dynamics are most 
important and often ignored: the first 
is environment and the second is 
process. One of the great benefits of 
mediation is that it allows the parties 
to create an environment in which a 
case can be discussed and, hopefully, 
resolved. By the time a legal matter 
reaches mediation, the parties in-
volved are in some level of distress; 
if the parties are engaging in media-
tion, they are already mired in a le-
gal dispute. When parties get to me-
diation, by definition something has 
gone wrong — a marriage, a business 
venture, a construction project, a 
medical procedure. Whatever the cir-
cumstance, clients turn to lawyers to 
guide them through the legal process, 
a trajectory that can be bewildering, 
frustrating and, at times, frightening. 
With the encouragement of the court 
system, more lawyers recommend 
mediation to their clients to resolve 
their disputes. The mediation pro-
cess allows the parties to select by 
mutual agreement the time and loca-
tion of mediation and, most impor-
tant, the mediator. 

Typically, lawyers bear the re-
sponsibility of recommending a me-

diator to their clients. In selecting a 
mediator, lawyers consider breadth 
of experience, subject matter ex-
pertise, demeanor, reputation and 
any number of other characteris-
tics. Lawyers also tend to gravitate 
toward mediators with whom they 
work well. In choosing a mediator, 
it is critical to understand how a 
client views the world and use that 
information in selecting a mediator. 
Some clients do not work well with 
women. Some cases arise out of sub-
ject matter that is gender-sensitive. 
Some clients, raised in cultures that 
adhere to very specific gender roles, 
will not have a productive mediation 
experience if those roles are chal-
lenged from the outset by the selec-
tion of the mediator. In choosing a 
mediator, lawyers have a responsi-
bility to create the best environment 
in which a case can be resolved. The 
selection of a mediator goes beyond 
considerations of gender equality or 
gender neutrality; the choice of me-
diator should always take into con-
sideration the personality and back-
ground of the client. Lawyers should 
ask themselves, “In this instance, is 
there a gender dynamic at play with 

my client or decision-maker that 
should factor into the selection of the 
mediator?” The answer may be “no,” 
but if the answer is “yes,” that issue 
must be addressed before, and not 
after, the selection of the mediator. 

Once the parties have selected 
a neutral and their case moves into 
mediation, gender dynamics often 
come into play in the mediation 
process. Those gender dynamics 
are sometimes wrapped into family 
structures. In many cases, regardless 
of the subject matter, members of the 
same family attend mediation, either 
because they are party litigants or 
they are present to provide support 
to family members who are party 
litigants. In either instance, the role 
of the mediator is not to judge and 
alter the gender dynamics at play, 
but rather to observe those dynam-
ics, understand them, and then craft 
a process most likely to allow the 
parties to resolve their dispute. 

Contemporary culture has coined 
the phrase “mansplaining,” which is 
commonly understood to describe a 
situation in which a women makes 
a statement that is ignored or disre-
garded, followed by a man re-  38
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By Brian r. JeroMe

What makes mediation successful? To 
answer this, it is important to consider the 
roles and relationships between a lawyer, 
their client, and the mediator throughout 
the mediation process. 

Many of us who are attorneys can recall 
our law school years being focused primar-
ily on developing strong advocacy and trial 
skills, with little to no emphasis placed on 
developing negotiation skills to reach set-
tlement. Litigators still rightly pride them-
selves on their trial and advocacy skills; it 
is this ability and willingness of an attorney 
to effectively try their case that creates the 
opportunity to reach more favorable pre-
trial settlements. However, the primary 
focus of law practice is not trial but rather 
the preparation, negotiation, and settlement 
of cases, as less than three percent of cases 
actually go to trial.

Mediators are experts in the complex 
process of negotiation and settlement of 
disputes, skilled facilitators who orches-
trate mediations like efficient business 
meetings. They create dynamic, structured, 
and respectful climates, and encourage all 
parties — as well as their counsel and/or in-
surers — to express themselves as needed 
so as to completely grasp all aspects of the 
conflict, material and human. S/he helps 
the parties focus on fundamental needs 
and priorities, seeking out and encouraging 
common ground toward the achievement of 
satisfactory settlement.

Effective mediators go beyond simple 
facilitation of the process, exploring the 
parties’ positions, raising questions re-
garding these positions, conducting reality 
testing, and focusing the participants on 
the potential strengths and weaknesses of 
their case, preferably in a non-threatening 
and confidential manner. Capable media-
tors give honest feedback, cutting through 
posturing and argumentativeness to help 
parties get down to the business of resolu-
tion. Mediators help the parties develop an 
agenda, identify key interests, and create a 
realistic action plan.

An attorney’s role in the mediation 
process is both as advocate and advisor to 
their client. It is the attorney who has pre-
pared, investigated, discovered, and pre-
sented the case for the client. S/he advises 
the client when and if mediation is appro-
priate — whether at the beginning, before 
suit is filed — or during (or after) the dis-
covery process is completed. In most, but 
not all cases, the attorney has engaged in 
a negotiation process to attempt settlement 
before formal mediation is commenced. It 
is the lawyer’s role to explain to their cli-
ent the nature of the process and what to 
expect during mediation. Further, the law-
yer assists the client in making an informed 
choice of the mediator based upon the type 
of case, as well as the background and ex-
perience of the mediator. 

Attorneys convey the benefits of me-
diation to their clients and prepare them so 
as to take full advantage of what mediation 
offers. In that regard, attorneys should de-
termine directly from the mediator the pro-
cess they employ, and should describe this 
process to the client. For example, counsel 
should review the expected initial joint ses-
sion and the likely private caucuses there-
after. It is also important to review who will 
talk and when, who will take the lead role 
(if applicable), and how that may change as 
the mediation progresses.

The attorney advises the client on the 

substantive law relevant to the case and to 
the greatest extent possible, anticipates the 
arguments that the other side is likely to 
make at the session. A client’s level of trust 
in their lawyer can be badly damaged if the 
client learns of potential risks for the first 
time at a mediation, such as that there is 
substantial risk of summary judgment be-
fore trial, or that the forecasted legal fees 
will be more than previously anticipated. 
The mediator will likely be discussing 
these issues and relevant risks in private 
caucuses, and the client is likely to hear 
similar points from the opponent during the 
course of the mediation. An attorney and 
well-prepared client are more likely to be 
convincing that their position is serious and 
reasoned, as opposed to mere posturing. 
These perceptions are often translated back 
to the opposing party through the mediator.

The client should also have the ben-
efit of their lawyer’s opinion of likely out-
comes at trial and/or valuation of the case 
prior to the mediation. This enables the 
client to begin considering a range of ac-
ceptable outcomes as part of the process. 
For example, in a personal injury case the 
lawyer may advise the party of possible 
outcomes regarding the issue of liability, as 
well as reasonable and realistic ranges of 
a monetary judgment. The client should be 
strongly encouraged to come to the media-
tion with an open mind, avoiding bottom 
line positions. 

It is important that clients understand 
the confidentiality of the mediation pro-
cess, both under the terms of the written 
mediation agreement in effect, and by ap-
plicable statutes or laws, such as in Mas-
sachusetts, MGL c. 233, s.23c. The client 
should be informed how this confidentiality 
applies to both the initial joint session and, 
importantly, how the private discussions or 
caucuses with the mediator are themselves 
confidential. Confidentiality creates the 
foundation of the mediation process and 
allows parties and their counsel to speak 
openly at the session about their case and 
legitimate needs. Confidentiality allows 
the parties to make reasonable demands 
and offers with communications being pro-
tected from disclosure at trial should the 
matter not resolve. The more that a media-
tor can learn — in confidence — about the 
fundamental needs of the parties, the better 
they are able to foster a resolution that best 
satisfies everyone involved. 

Principally, a mediation is for and 
about the parties. It is the client’s case and 
they ultimately decide whether to accept 
settlement or not, after considering the 
advice of their counsel. Most parties who 
proceed to mediation seek to resolve their 
case at that session so as to avoid the con-
tinued anxiety, time, and expense of further 
litigation and the uncertainty involved in 
going to trial. Many parties feel that media-
tion is equivalent to their day in court, an 
opportunity at long last to express their ar-
guments, perspectives, and feelings to both 
the opponent and their expert and impartial 
mediator. 

Parties come to mediation with differ-
ing levels of experience, both as to litiga-
tion in general and the mediation process 
specifically. Some clients have never par-
ticipated in a mediation. Others, such as 
insurers, may have significant experience 
in both litigation and the mediation pro-
cess. Mediators assess these varying levels 
of experience and ensure that all parties 
equally understand the neutral’s role and 
the mediation procedures to be employed. 

At the opening session the mediator should 
clearly set forth the procedures and back-
ground rules, explain the mediator’s role 
and impartiality, and review mediation pro-
cess confidentiality.

It is not uncommon for parties to come 
to mediation with intense emotions, anger 
dating back to the underlying event giving 
rise to the claim, or with frustration emerg-
ing from the claims and litigation process. 
These emotions need to be expressed be-
fore an aggrieved party can consider reso-
lution. 

Some attorneys limit their client’s ac-
tive engagement during the course of the 
mediation session. While in some cases 
this may be advisable (i.e. where the client 
has a tendency to speak about their case in 
a damaging manner, has excessive anger, 
and/or otherwise would disrupt the media-
tion process), counsel should nevertheless 
expect that a mediator will seek to engage 
the client in discussion, at least in private 
caucuses, to assess their views, emotions, 
needs, and priorities. It is important to af-
ford a mediator this opportunity with the 
client to directly establish confidence, im-
partiality, and trust. A lawyer should con-
sider advising the mediator in advance of 
the session of any client issues, such as in-
tense emotions or unrealistic expectations; 
most mediators are happy to speak with 
counsel prior to the mediation session in 
this regard. Attorneys should consider the 
advantages of direct client participation as 
they advise as to their clients’ level of in-
volvement.

Attorneys understandably tend to make 
strong opening statements at mediation. 
Persuasive opening statements have the 
advantage of impressing the strength of 
their arguments, belief in their case, and 
preparedness to proceed to trial if media-
tion is not successful. Many clients expect 
strong advocacy from their attorney at me-
diation, however should be educated that 
resolution is more often achieved when 
adopting a more collaborative approach. 
Mediation is not a trial, and remarks made 
in joint session should not be inflamma-
tory, belligerent, or personally offensive 
to the opponents or their representatives. 
Such statements often widen the rifts that 
exist between disputants. In such instances 
conciliators expend precious time during 
the session, in effect rehabilitating the of-
fended party to a point where compromise 
and collaboration on their part is possible. 
At the very least, counsel should consider 
expressing good faith intentions during the 
joint session, and that it is their desire to 
avoid, if possible, further litigation and 
trial. Such representation often enhances 
negotiation outcomes. 

Attorneys can face challenging clients 
with unrealistic expectations regarding 
their likelihood of success at trial and/or 
expected verdict ranges, even when duly 
counseled. In such cases, the mediation 
process allows clients a first-hand glimpse 
into the strengths of the opponent’s case 
and gives a preview of how the evidence 

could play out at trial. The mediator guides 
parties through reality testing and risk anal-
ysis, with settlement often presenting more 
attractively than other alternatives. Media-
tors ask hard questions to all sides in the 
dispute. A practiced mediator, after having 
established rapport and having demonstrat-
ed themselves as being both impartial and 
equitable, can speak in private caucuses 
about the strengths and potential weakness-
es of the case. Mediators must understand 
the thoughts and expectations of all parties, 
and rationally discuss the risks involved in 
proceeding to trial, existing judge or jury 
trends, the time and expense of further 
litigation, and the anxiety and frustration 
which too often accompany that path. 

At times, the attorney has unrealistic 
expectations for their client’s case. Being 
sure to respect and foster the important at-
torney/client relationship, a mediator may 
need to engage counsel similarly about 
their thoughts and expectations, providing 
them with a different perspective on poten-
tial risks and nuances of a given case. 

Some attorneys are uncomfortable con-
tinuing to stress weaknesses in their case to 
the client or insurer, anticipating a negative 
response. In such cases it can be very pow-
erful for the parties to hear directly from an 
unbiased mediator the shortcomings of the 
case so they can consider a more realistic 
evaluation.

This is why it is critical for all parties, 
as well as insurers with needed settlement 
authority, to attend the mediation. Even in-
surer participation by telephone is a poor 
second to actual mediation attendance. In 
such circumstances, the mediator’s ability 
to speak to the insurer is limited and, too 
often, entirely restricted; to make the most 
of the process, the attorney should have 
his insurance client attend the session and 
work with the mediator directly.

Finally, participants are often anxious 
to depart the session when settlement is 
reached. They do not wish to remain for the 
processing of a signed settlement agree-
ment, preferring to prepare and sign such 
an agreement in the following days. How-
ever, most mediators know of cases where 
the agreed upon settlement falls though, 
whether a party changes their mind or a 
misunderstanding arises as to previously 
agreed-upon terms. At the very least, there 
is the need for a minimal, written, signed, 
and legally binding settlement document 
at the end of every successful mediation. 
The attorney, the client, and the media-
tor have all worked hard and must ensure 
that the settlement is binding. It is critical 
to thoroughly sculpt the terms of the me-
diation settlement agreement and/or further 
releases while all parties are immediately 
available.

We hope all parties better understand 
the multifaceted roles and relationships 
that come into play during the mediation 
process. Dispute Resolution methods pro-
vide effective alternatives to the time, ex-
pense, frustration, and uncertainty of ongo-
ing litigation.  ■

Brian r. Jerome is founder and Ceo of massachusetts Dispute 
resolution services [mDrs], and has served exclusively as a 
mediator and arbitrator on more than 12,000 cases over the course 
of 25 years. He is chair of the mBa’s 2016-17 Dr section and a 
recognized industry leader.
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make major life decisions for them re-
gardless of their input. The lawyer must 
be attuned to the context of the child’s 
development, especially if it is marked 
by repeated systemic involvement, and 
be prepared to work hard to establish a 
rapport that will allow the client’s true 
position to emerge. The attorney must 
tailor the conversation with the client 
based on the constellation of factors that 
impact child development. These factors 
may include: the child’s chronological 
age; school performance; IQ; existing 
learning disorders; socioeconomic sta-
tus; early exposure to trauma; prenatal 
exposure to substances; mental health 
diagnoses; and cultural background. In 
child welfare cases, client interviews are 
even more challenging because the cli-
ents have often experienced abuse and 
neglect resulting in their removal from 
their parents- a traumatic event in itself. 
Trauma has a significant impact on a 
child’s development, ability to relate to 
others, and willingness to share infor-
mation.

In delinquency and child requiring 
assistance matters, the vast majority of 
clients are adolescents. Adolescence is 
a phase of child development marked 
by rapid brain growth. Recent studies 
of adolescent brain development have 
found that key regions of the brain re-
sponsible for decision-making are not 
fully developed in the teen years. These 
findings have helped us to understand 
why adolescence is a phase of child 
development marked by risk-taking be-
havior, increased susceptibility to peer 
influence, and difficulty regulating emo-
tions. The United States Supreme Court 

has recognized this body of research in 
decisions such as Roper v. Simmons in 
2005 and Graham v. Florida in 2010 
which explore the culpability of adoles-
cent offenders. For attorneys attempting 
to form relationships with adolescent 
clients this research is useful as the basis 
for various legal arguments, but is also 
instructive in how to manage relation-
ships with adolescent clients.

In the case of non-verbal children, 
the lawyer must conduct a substituted 
judgment analysis- that is, determine 
what the child would want if he or she 
were able to direct the representation. 
This requires gathering a tremendous 
amount of information about the context 
of the child’s life including: reviewing 
social service records; reviewing medi-
cal and early intervention records; learn-
ing about any existing special needs; 
understanding cultural connections; ob-
serving visits between the child and par-
ent; interviewing past and current care-
takers; and sometimes retaining an ex-
pert to evaluate the quality of the child’s 
attachments to caregivers. Only after the 
lawyer has fully studied the child’s life 
circumstances can he or she advance an 
informed position on the client’s behalf. 
It is in these cases that attorneys for 
children grapple with some of the more 
challenging moral and ethical questions 
because the client is not able to provide 
instruction but the outcome of the litiga-
tion stands to impact the entire course of 
the client’s life.

Challenging ethical and moral issues 
arise when child clients express a posi-
tion that the lawyer believes will result in 
harm to the child. In these instances, the 
lawyer must rely on both the guidance of 
Rule 1.14 and on the Performance Stan-

dards promulgated by the Committee for 
Public Counsel Services to determine a 
course of action. The rules provide for a 
divergence from the normal attorney-cli-
ent relationship only in limited instances 
in which the attorney has determined 
that the child client is unable to make 
an adequately considered decision and 
advocating the child’s position would 
result in substantial harm to the child. In 
these limited circumstances, the lawyer 
may advocate the child’s stated position, 
substitute judgment for the child, or ask 
for the appointment of a guardian ad li-
tem to direct the representation. Diverg-
ing from the normal attorney-client re-
lationship is not without consequence to 
the existing attorney-client relationship. 
Child clients need to be told what posi-
tion the attorney is taking in court and 
the reasons for the attorney’s choices. 
In some cases, it can take a lot of work 
to repair the relationship with the client 
and to ensure that the client is willing 

to share information, including her posi-
tion, with the lawyer in the future.

From the basic issues of explaining 
the legal process to wading through ethi-
cal quagmires to determine a client’s po-
sition, this work is challenging at every 
turn. Each of the elements of legal repre-
sentation are complicated by the unique 
needs of this client base. Ultimately, 
lawyers who represent children have the 
same obligation as lawyers representing 
any other clients of diminished capacity 
— to provide representation that meets 
the needs posed by their condition so 
that they may access the legal process 
and be served by it as effectively as a 
person not under a disability would. This 
means we have to be willing to adapt 
our style of representation to meet the 
client’s needs. Though there are many 
challenges and pitfalls, the work of en-
suring that children’s voices are heard 
by the legal system that was created to 
serve them is incredibly rewarding.  ■

By JuDith gaiL Dein

Mediation before a U.S. Magistrate 
Judge is available in every civil case filed in 
the United States District Court for the Dis-
trict of Massachusetts. While each Magistrate 
Judge has his or her own procedural order, 
each requires some sort of brief mediation 
statement to be filed beforehand. This state-
ment is often the first substantive presenta-
tion about the case given to the mediator, and 
can be quite effective in shaping the direc-
tion of the mediation. It is not a legal brief 
and serves a different purpose than a formal 
pleading. What follows are some points you 
may want to consider in determining what to 
include in your mediation statement. The list 
is not intended to be exhaustive, and obvi-
ously does not supersede any requirements 
of a specific mediator. 

As an initial matter, it is important to rec-
ognize the setting in which the mediation is 
taking place. In Massachusetts, Magistrate 
Judges serve as trial judges with the parties’ 
consent, and can be referred any and all pre-
trial matters in civil cases that are otherwise 
being handled by a District Judge. Magistrate 
Judges do not mediate cases in which they 
are the trial judge or in which they may be 
referred substantive matters. This means that 
they often mediate cases about which they 
have little prior knowledge. Because of this, 
it is often helpful to have a brief overview 
of what the case is really about. This does 
not mean a listing of all the legal claims, but 
rather the factual context of the dispute and 
a general description of the relevant legal 
framework. It is also helpful to explain the 

stage of the litigation in which the mediation 
is taking place, such as whether key discov-
ery remains to be done. This information 
helps the mediator understand how much 
proof the parties actually have to support 
their claims. It also helps identify which con-
siderations may be most important to a party 
in deciding whether to settle, such as costs of 
continuing litigation, whether a final resolu-
tion is imminent, and the like. 

Each Magistrate Judge has his or her 
own style of mediation. I, like many of my 
colleagues, tend to be facilitative rather than 
evaluative, meaning we try and work with the 
parties to reach a resolution that meets their 
needs, rather than ruling on the merits of the 
case. It is important to keep the type of me-
diation in mind, and to provide the mediator 
with the information that will be helpful in 
reaching a successful conclusion. As a gen-
eral rule, I find that since I am not deciding 
the case, I do not want or need lengthy le-
gal dissertations. Key cases may be helpful 
if there are unique areas of the law, but it is 
not generally helpful to refer me to extensive 
summary judgment pleadings. Instead, it is 
much more helpful to inform me about the 
parties’ goals for the outcome of the media-
tion. On the other hand, if you feel that a de-
tailed understanding of the law is necessary 
for the mediator to help the parties reach a 
resolution, include the analysis in your me-
diation statement. Just remember the purpose 
of your statement: it is not a legal brief, it is 
a position statement designed to help reach a 
settlement.

Because the parties are likely to be meet-
ing the mediator for the first time at the me-

diation session, the mediation statement is an 
excellent opportunity to provide information 
about the key players in the dispute. A great 
deal of time is often spent by the mediator 
at the beginning of a mediation session try-
ing to determine who the real decision mak-
ers are, the relationships between the parties 
(both on the same side of the case and be-
tween the sides), and the personal motivation 
behind the litigation. Similarly, the mediator 
needs to determine the relationship between 
the attorney and the client: is the client de-
ferring to the attorney or calling his or her 
own shots? Has the attorney explained (and 
the client heard) the problems with the case, 
or are they waiting to hear it from the me-
diator? Insights that can be provided in the 
mediation statement can greatly expedite this 
process. 

You may also want to consider whether 
your mediation statement should be kept 
confidential. Culturally, in Massachusetts the 
statements are kept confidential, although in 
other jurisdictions there is a requirement that 
they be shared. There are certain types of 
cases where the factual assumptions are very 
important, such as wage and hour cases or 

cases asserting complicated damage calcu-
lations. It is often helpful to exchange these 
facts before the mediation begins.

Finally, the mediation statement can and 
should be used to provide any suggestions 
as to how the mediation process can be most 
successful. For example, in a multi-party 
case there may be suggestions as to the or-
der in which the mediator should meet with 
the parties, or whether certain parties should 
be kept together or separated. In some cases, 
initially meeting with the attorneys and not 
the clients, may be most effective. This type 
of information is very helpful, and enables 
the mediator to appropriately structure the 
mediation. 

I encourage the parties to be honest in 
their statements. That having been said, me-
diation works best if the parties are prepared 
to really listen to the other side’s concerns 
and perceptions about the dispute, and are 
willing to reassess their positions. As I al-
ways say, I reserve the right to ask parties to 
pay more, or accept less, than they say they 
will do in their mediation statements. Media-
tion is a process in which keeping an open 
mind greatly enhances success.  ■
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hon. Judith gail Dein was appointed magistrate Judge of the 
united states District Court, District of massachusetts, on July 31, 
2000. the magistrate Judges conduct all mediations in civil cases 
filed in federal Court.

Karen E. hennessy is in private practice and specializes in child 
welfare law, guardianships, special education, and school law matters. 
in addition to providing direct representation, she serves as guardian 
ad litem in juvenile court matters and is a mentor for the Children and 
family law program at CpCs. prior to beginning her private practice, 
she worked as a training attorney in the Children and family law 
Division of the Committee for public Counsel services (CpCs) for four 

years. she is a graduate of tufts university and northeastern university school of law. 
after law school she clerked for the Juvenile Court Department. she then spent ten years in 
private practice specializing in juvenile court matters. she provided direct representation to 
parents and children in state-intervention custody proceedings as well as status offenses 
and delinquency cases. ms. Hennessy also represented parents and children in special 
education matters before the Bureau of special education appeals.
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phrasing or repeating the same state-
ment, at which time the statement is 
acknowledged by the listener. This 
phenomenon plays out frequently in 
the mediation arena and it is not lim-
ited to male/female stereotypes. In 
one family, the members may always 
defer to a male family member as the 
speaking authority; in one company, 
the officers may always defer to the 
female department head as the final 
word. Regardless of the dynamic, an 
attentive neutral can dramatically 
improve the process of mediation by 
recognizing a strong gender dynamic 
and making an effort to encourage 
all voices to be heard. 

Some gender dynamics are physi-
cal. Is there a person in the room to 

whom others turn their back when 
speaking? Is there someone who con-
stantly interrupts another? Whether 
or not those kind of behaviors hap-
pen along gender lines, a mediator 
can neutralize tension caused by 
those tendencies. Most mediators 
know how to manage a room: a me-
diator adds value to the process by 
making sure that people who want 
to speak can do so. A neutral can 
recognize when an individual is be-
ing pushed aside or dismissed or is 
struggling to express a viewpoint. 
An effective neutral can step in and 
create space for that viewpoint to 
be heard. People who are heard are 
empowered. People who are empow-
ered can make decisions. By creat-
ing an environment and a process in 
which people see that their thoughts, 
opinions and viewpoints are at least 

acknowledged, a mediator lays the 
groundwork for the resolution of a 
dispute. 

Challenging a gender dynamic 
for the sake of doing so in media-
tion is not a productive use of time 
or resources. However, a neutral can 
observe the influence of gender roles 
in any given mediation and accom-
modate them. Part of that accommo-
dation is to create a process in which 

each participant, regardless of their 
place in the gender dynamic peck-
ing order for discussion or decision-
making purposes, is heard and val-
ued. Attention by a mediator to this 
level of engagement helps to estab-
lish a forum in which parties expe-
rience true ownership in the process 
and are therefore more committed to 
and engaged in crafting a solution to 
their legal dispute.  ■

By MiChaeL a. zeytoonian

With the coming of the information age 
and the increasing reliance on information 
technology, consumers have become in-
creasingly savvy in how they research and 
shop for good and services. Legal services 
are no longer an exception to that trend. 
Today’s potential clients searching for 
lawyers as well as legal information on 
the internet are not only beneficiaries of 
easier access to legal information, forms 
and services, but are also more educated 
on the law. 

Having access to information is one 
thing; knowing where to go with it or what 
to do with it is another. This is where to-
day’s lawyer’s value is found. People can 
probably figure out the right practice area 
(i.e. real estate, employment, commercial, 
divorce, etc.) in which to look for a lawyer. 
They can find the forms, the documents 
and the basics of the law online. But the 
information has not been refined yet. Nor 
has it been applied to their situation. What 
clients can’t find in the early going, either 
on line or talking with friends and family 
is what they need the most: The trusted 
and wise legal counsel of an experienced 
lawyer who is responsive to their needs. 

This is especially true when it comes 
to finding and choosing the right dispute 
resolution process for their situation. In-
fluenced by television, movies, America’s 
overly-litigious culture and one or more 
well-intentioned relatives or friends tell-
ing them they need to find a pit bull liti-
gator, clients usually fail to make good 
choices when it comes to choosing a 
dispute resolution (DR) process for their 
dispute. One reason for this is that their 
choices at this point are being driven by 
their emotions and egos. Another reason 
is that they have very little knowledge or 
education on what options are available to 
them, with few people able or willing to 
discuss these choices. 

What clients need at this point is some-
one to assess their situation, educate them 
on their options and guide them to the 
right process choice. Often, the clients’ 
search for a lawyer for their dispute will 
usually will lead them to a litigation firm. 
Litigators, following their natural and un-
derstandable zeal to sign up the client for 
litigation are most likely to do just that. 
One can’t blame litigators for that desire 
any more than you would blame a surgeon 

for wanting to do surgery, rather than to 
see if chiropractic treatment will resolve 
the medical issue. This is how navigat-
ing the legal system works (or doesn’t). 
Clients are thinking about and seeking 
out their hired gun, their warrior, their 
scorched earth pit bull. When they are 
looking for their Atticus Finch, their Lt. 
Calley or even their Cousin Vinnie Gam-
bini, it’s tough at this point to talk them 
off the cliff. 

Yet, that is exactly what they need. 
Real life disputes are not like TV or mov-
ies. First, less than three percent of the cas-
es that get filed in court ever get to trial. It 
happens rarely, and when it does, it is not 
the stuff of Hollywood. Most clients do 
not understand how the litigation process 
works, and believe it to be their only effec-
tive option. It’s not uncommon for the par-
ties to be appreciative of alternate options 
when they learn more. Once the parties 
know there is an overwhelming likelihood 
of settlement, they more easily recognize 
the correlation between their circumstance 
and an appropriate DR process. 

This choice of which DR process to 
use is critical to the clients’ reaching a 
good resolution of their disputes. It also 
calls on lawyers to do some “situational 
law” thinking. This is an important and 
valuable role for lawyers to play — that 
of legal counsel, guiding our clients to the 
right course of action for their circum-
stances. Before the client signs up with 
any litigator or agrees to Mediation, Arbi-
tration, Collaborative Law, Conciliation or 
anything else, he should work with a law-
yer to come up with the DR approach that 
responds to the situation that the dispute 
presents. Dispute Resolution is no longer 
“one size fits all.” Lawyers and neutrals 
can provide outstanding service to clients 
and parties by guiding them to the right 
process and in some instances, designing 
the DR process to fit the circumstances.

An efficient approach would be to con-
duct a three part DR process assessment 
with the potential client. This is not a “free 
consultation.” Nor is it a legal analysis of 
the facts and applicable law in this case, or 
an evaluation of the strengths and weak-
nesses of the case. It’s a reality check; a 
thorough examination of the client and 
their situation, including their emotional 
and financial bandwidth, pragmatic needs, 
level of risk aversion, time frame needed 
for reaching full resolution, etc. The as-

sessment, followed by an educational 
primer on DR options, and concluding 
with a reasoned, objective recommenda-
tion as to the process(es) most likely to 
resolve their predicament while allowing 
them to maintain as much input and con-
trol as possible, is what the savvy, cost-
conscious client of today seeks. 

Here are some questions a lawyer con-
ducting a DR process assessment would 
ask: 
• What are your goals and interests? What 

would a good outcome for you look 
like?

• Have you considered other ways of ac-
complishing your goals besides litigat-
ing?

• What is your time frame? How soon do 
you need or want to put this issue be-
hind you?

• How important is it to maintain a 
healthy (business, civic, organizational 
or family) relationship with the other 
party(ies)?

• How important is confidentiality to the 
parties in this case?

• What is your level of risk aversion? Put 
it this way: A jury could decide this case 
the other way and you’d get nothing af-
ter spending several years and several 
tens of thousands of dollars on this liti-
gation. How does that sit with you? 

• Are there other parties and other con-
siderations that we can include in our 
assessment of this dispute that will help 
us expand the pie of possible options 
for settlement? Does this dispute call 
for creative solutions beyond what the 
courts can provide?

• Are you willing to collaborate towards 
resolution with the other side, with pro-
fessional assistance and counsel from 
non-adversarial, negotiation-style law-
yers and/or a mediator?

• Do you want to have a say in the process 
and the outcome? Are you comfortable 
leaving the decision-making about your 

case to a jury of people you don’t know? 
• Would you feel better leaving the deci-

sion to an arbitrator who is very knowl-
edgeable in the subject matter and ap-
plicable law in this case? 

This assessment lays a solid founda-
tion for moving the client forward in a 
way that will achieve the best outcome. It 
is followed by educating the potential cli-
ent on what DR process options are best 
suited to the dispute, how each one works, 
when they are typically used, and the pros 
and cons of each one. 

This assessment, education and rec-
ommendation is vital to the client in order 
for them to make a good, informed choice 
as to the most appropriate DR process. 
It is a service that gives the client real 
value, and establishes a level of comfort 
in the process choice ultimately selected. 
It is something that the client should be 
charged for (I recommend pricing it on 
a flat rate basis) as you are providing an 
education and a blueprint that is respon-
sive to the situation. It is also a niche legal 
service which a lawyer can add to their 
toolbox of valuable services. 

Carrying out this assessment and rec-
ommendation step sometimes means that 
we as lawyers or neutrals refer clients to 
other practitioners as the situation dic-
tates; in the long run, that too results in 
benefits. It helps all practitioners by fun-
neling the disputes to the right processes 
and lawyers, which is beneficial to the en-
tire DR community as well as the overall 
communities we serve. Finally, as more 
lawyers provide this beneficial effort, we 
restore the confidence of our clients and 
of society in our profession. We affirm our 
roles as problem solvers and in some cas-
es, as peacemakers. As Abraham Lincoln 
noted in his 1850 “Notes for a Law Lec-
ture,” “As a peacemaker, the lawyer has a 
superior opportunity of being a good man. 
There will still be business enough.”  ■
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Michael A. Zeytoonian is an attorney and mediator whose practice 
focuses on employment, business, consumer protection, and special 
education law. He is a Collaborative law and Dispute resolution 
expert, frequently writing and lecturing on the subject.

Sarah E. worley is a lawyer and the principal of sarah e. worley 
Conflict resolution pC. she mediates and arbitrates disputes 
throughout new england and the united states. worley also serves 
as the vice chair of the mBa’s Dispute resolution section. 
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MassBar Bulletin

Linda M. Mancini, who is general counsel, vice president and priva-
cy officer of Applied Management Systems Inc. in Burlington, has been 
awarded the Health Information Management Advocacy Award by the 
Massachusetts Health Information Management Association (MaHIMA). 
The award, presented at the annual MaHIMA Dot Wagg Memorial Leg-
islative Seminar on Nov. 4, recognizes outstanding efforts in support of 
health information management. Mancini resides in Milford.

Scott D. Burke has been named managing partner 
at Morrison Mahoney LLP in Boston. As managing 
partner, he will be responsible for all firm operations 
across its 10 offices throughout the northeast. Burke 
joined the firm in 1990 and is the former chair of the 
Professional Liability Practice Group.

Courtney C. Shea, an associate at Peabody & Ar-
nold LLP, was recently elected a fellow of the 
American Bar Foundation and was also appointed as 
the American Bar Association Young Lawyer Liaison 
to the Tort and Insurance Practice Session. Shea fo-
cuses her practice on all aspects of civil litigation in 
the firm’s litigation department.

Alycia Kennedy has joined Todd & Weld LLP 
as a commercial litigation associate. She assists clients 
in all phases of business litigation. Kennedy was previ-
ously associated with a Boston law firm concentrating 
her practice on civil litigation. She is a 2013 magna 
cum laude and Order of the Coif graduate of Boston 
College Law School. 

Brian W. Blaesser, a real estate and development 
group partner at Robinson+Cole in Boston, has been 
selected to join the Counselors of Real Estate, a se-
lect group that grants CRE designation which certifies 
individual professional achievement in the real estate 
counseling profession. Blaesser practices in the areas 
of commercial real estate development and redevelop-
ment, leasing, multifamily development, environmen-
tal law, renewable energy, public-private partnerships 
using public finance mechanisms, condemnation law 

and land use litigation.

scott D. Burke

Brian w. Blaesser

Courtney C. shea

alycia kennedy
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Bar Association members. Information is listed 

alphabetically by county.
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MIDDlESEx

SuffolK

Denotes: MBA Honor Roll Firm

announcements

NOTABLE & QUOTABLE

MBA Past President Marsha V. Kazarosian was interviewed by WBZ NewsRadio 1030 following 

the SJC’s Sept. 20 decision in Commonwealth v. Warren, which involved racial profiling. 

“BU professor meant ‘intimacy’ with students, not harm, lawyer says,” Boston Globe (September 28) — Margaret 
H. Paget, chair of the MBA’s Labor & Employment Section Council, was quoted as an outside observer.

“Archaic laws could get the knife,” Salem News (October 18) — MBA Chief Legal Counsel and Chief Operating 

Officer Martin W. Healy commented in a piece on old, statutory provisions that still exist within certain 

Massachusetts laws. The article also ran in other North Shore papers.

“DA: Hidden key granted access to Framingham police evidence room,” MetroWest Daily News (Nov. 4) 

— Peter Elikann, former chairman of the MBA’s Criminal Justice Section, offered his analysis on the 

integrity of compromised evidence from a criminal defense perspective.

“

”

“It is eyebrow raising and jaw dropping. …  
Some subtle and implicit, some is overt.”  

— MBA President Jeffrey N. Catalano
MBA President Jeffrey N. Catalano’s remarks at the Annual State of 

the Judiciary Address about bias in the legal system were quoted in the 

Springfield Republican (Oct. 21). The event, presented by the MBA, was 

also covered in the Boston Globe and Commonwealth Magazine, along with 

several other news outlets via the State House News Service.
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