
“We have the answer.” It’s a state-
ment we would love to hear in response 
to the devastating opioid problem that 
surrounds us. But we’re not hearing it, 
and we probably never will. Because 
there is no single answer.

Any lawyer who spends even a small 
amount of time in criminal courtrooms 
these days knows how pervasive the 
opioid epidemic is. It crosses all demo-
graphic lines. When it comes to ruining 
lives, opioids do not discriminate, and 
they’re proving it resoundingly, every 
day.

Making matters worse, the actual 
users are not the only people affected. 
The untimely death of a young person 
often steals his or her parents’ happiness 
for the rest of their days. Siblings are 
plunged into depression. Young children 
are neglected and abused.

Even if opioid users elude death, 
their quality of life is nightmarish. They 
spend virtually every waking moment 
thinking about getting high. Chasing the 
next fix is continuous, interrupted only 
by brief intervals of drug-induced inco-
herence.

As a profession, what can we law-
yers do to help eradicate this plague? 
Criminal defense lawyers take an oath 
to zealously defend their clients’ rights. 
At the same time, people seek our help 
when they are in trouble. They look to us 
for advice. They understand that we can 
navigate the justice system in ways they 
may not even be aware of.

They want answers to difficult ques-
tions, and sometimes they don’t like 
what they hear. Anyone who has rec-
ommended a plea agreement to a client 
knows that all too well. And yet, that 
plea agreement is often the best course 
of action.

When it comes to opioid drug cases, 
a disposition involving meaningful treat-
ment is almost always the best course of 
action. It may save a life. It may save a 
marriage, a family. It can help a person 
regain the financial stability abducted by 
his or her greedy habit. Drug treatment 
is the key to salvaging the addict’s self-
respect.

These are all legitimate factors to 
consider when thinking about how to 
proceed in a drug case, and clients de-
serve to hear them discussed by their 
advocate.
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Clients’ Security Board awards 
record amount in fiscal year 2015

celebrates 40 years of client protection
By mike Vigneux

The Clients’ Security Board (CSB) of 
the Supreme Judicial Court (SJC) of Mas-
sachusetts awarded a record $2.9 million to 
reimburse clients who were defrauded by 
their attorneys in fiscal year 2015.

By comparison, the $2.9 million 
awarded in 2015 is more than double the 
$1.3 million awarded in fiscal year 2014, 

according to the CSB’s “Annual Report 
to the Supreme Judicial Court for Fiscal 
Year 2015.” This year’s report marks the 
40th anniversary of the CSB, which was 
established by an order of the SJC in 1974, 
seven years before the American Bar As-
sociation House of Delegates approved the 
Model Rules for Clients’ Security Funds.

“In simple terms, the overall mission of 
the Clients’ Security Board is to reimburse 

clients whose lawyers have misappropri-
ated their money,” said Karen D. O’Toole, 
assistant board counsel at the CSB.

The record amount awarded this year 
came in the form of 61 awards, whereas 
114 awards were made in fiscal year 2014, 
the second highest number of awards ever 
given. Last year a total of 121 claims were 
filed with the CSB, whereas 2015 saw only 
59 claims filed. Based on the timing 3

By malea ritz

At the annual Bench-Bar Sympo-
sium on Oct. 22, Supreme Judicial Court 
Chief Justice Ralph D. Gants updated 
the legal community on the progress 
made on some of the initiatives set over 
the past year.

Last fall, the Trial Court departments 
with civil jurisdiction worked toward 
making the resolution in civil cases more 
cost-effective, and examined whether 
litigants could choose from alternative 
means of resolving the disputes to avoid 
the need for arbitration. Gants reported 
the beginning of ongoing improvement 
in this area.

Gants introduced three impending 
changes in civil litigation — the first be-
ing a wider selection of options for re-
solving disputes.

“It is premature for me to list them, 
since they are still a work in progress, 
but I am confident that you will be sur-
prised by the variety of options, because 
I was surprised by the variety of op-
tions,” he said.

Second, judges will help ensure a 
reduced time to resolution and that liti-
gations costs remain reasonable. Gants 
also pointed out that Rule 26 of the 
Rules of Civil Procedure currently pro-
vides that discovery may not be objected 
to as long as the “information sought 
appears reasonably calculated to lead to 
the discovery of admissible evidence.” 
He disclosed the expectation that the Su-
preme Judicial Court’s Standing Adviso-
ry Committee on the Rules of Civil and 
Appellate Procedure will amend the rule 
to provide for proportional discovery.

Third, in the District Court and the 
Boston Municipal Court, there will be 
an increased number of dedicated civil 

sessions where civil cases will be the 
sole priority. These dedicated sessions 
will be designed to enable attorneys to 
litigate civil cases at an affordable cost.

Gants emphasized the need for fair 
and proportionate sentences tailored for 
each defendant and designed to reduce 
the likelihood of recidivism and prevent 
future crimes.

He also explained the results of an 
examination of the state’s legal system 
and introduced options for potential 
resolutions.

“In 2012, 46 percent of those re-
leased from state prison in Massachu-
setts were released without parole or 
probation supervision, which is one of 
the highest rates of unsupervised release 
in the nation. And of those released with 
supervision, far more are on probation 
than are on parole,” Gants said.

He also examined some of the fees 

which are tacked on throughout the legal 
process and finished with a discussion of 
voir dire.

“We have issued a Superior Court 
standing order governing attorney par-
ticipation in voir dire. We have de-
signed a pilot project in which 15 Supe-
rior Court judges are using and studying 
panel voir dire. With funding obtained 
from the State Justice Institute, we have 
recruited 30 Superior Court judges to 
study attorney-conducted voir dire (and 
in fact that study group is meeting as we 
speak),” he reported.

“The people of Massachusetts are 
fortunate to have judges who are not 
only heard from at decision time, but 
also at events like our Bench-Bar Sym-
posium, where lawyers and judges speak 
together as a united legal community 
and learn from each other,” said Mas-
sachusetts Bar Association Presi- 6

Gants addresses civil case resolution, 
more at Bench-Bar Symposium

(From left) Bench-Bar Symposium speakers included Trial Court Chief Justice 
Paula M. Carey, MBA President Robert W. Harnais, Supreme Judicial Court Chief Justice Ralph D. Gants 
and Trial Court Administrator Harry Spence.

Photos by Jeff thiebauth



We also need to remember that we 
don’t always know all the answers, par-
ticularly on a subject as complex as opi-
oid drug use. We and our clients can be 
well served when we collaborate with 
the medical community, the recovery 
community and other segments of the 
judiciary. The more information we 
present to our clients — not just about 
their legal prospects, but also about their 
health — the better equipped we are to 
convince them to make a good decision. 
We owe it to our clients, to the system 

we work in and the society we live in to 
go above and beyond simply defending a 
client against a criminal charge.

Knowing their confidentiality is safe, 
clients often confide in us in ways they 
do not with anyone else. Because of that, 
we are uniquely suited to recommend 
their best way out of a dead end, which 
is all too often what it literally turns out 
to be.

Lawyers are also called counselors. 
That label is particularly apropos when 
dealing with clients with drug addic-

tions. They need wise counsel to find 
their way out of a life of despair.

We can’t save the world. But we can 
do our part to solve one of the most vex-
ing public health problems we will see 
in our lifetimes. It requires us to use 
our best judgment and to sometimes go 
against our instincts, our legal muscle 
memories. It requires us to be counselors 
as well as defenders. We’ve been trained 
to practice law, but let’s also practice hu-
manity. So let’s help make a difference 
and be part of the answer.  ■

Volume 23 / No. 3 / November 2015

eDiToR/DiReCToR oF MeDiA 
AnD CoMMuniCATionS:  Jason M. Scally, Esq.

ASSiSTAnT eDiToR: Kelsey Sadoff

ASSiSTAnT eDiToR: Mike Vigneux

SenioR DeSiGn MAnAGeR: N. Elyse Lindahl

CHieF oPeRATinG oFFiCeR/
CHieF LeGAL CounSeL: Martin W. Healy, Esq.

LeGAL eDiToR: Martin W. Healy, Esq.

DiReCToR oF PoLiCY AnD oPeRATionS: Lee Ann Constantine

PReSiDenT: Robert W. Harnais, Esq.

PReSiDenT-eLeCT:  Jeffrey N. Catalano, Esq. 

ViCe PReSiDenT: Christopher A. Kenney, Esq.

TReASuReR: Christopher P. Sullivan, Esq.

SeCReTARY: John J. Morrissey, Esq.

© 2015 Massachusetts Bar Association

Materials not to be reproduced without permission.

Lawyers Journal (ISSN 1524-1823) is published monthly by 
the Massachusetts Bar Association, 20 West St, Boston, MA 
02111-1204. Periodicals postage paid at Boston, MA 02205. 
Postmaster: send address changes to Lawyers Journal, 20 
West St., Boston, MA 02111-1204.

Subscription rate for members is $20, which is included in the 
dues. U.S. subscription rate to non-members is $30. Single 
copies are $3.

Telephone numbers: editorial (617) 338-0680;  
general MBA (617) 338-0500.

Email address: lawjournal@massbar.org.

Readers are invited to express their opinions as letters to 
the editor and op-ed commentaries. All submissions are 
subject to editing for length and content. Submit letters and 
commentaries to: Editor, Lawyers Journal, at the address 
given above or via email to lawjournal@massbar.org,  
or fax to (617) 542-7947.

A publication of the Massachusetts Bar Association

The Warren Group

DeSiGn / PRoDuCTion / ADVeRTiSinG

Advertising (617) 896-5307 

eVenTS (617) 338-5359

2  MaSSachuSETTS laWyerS Journal  | NoVEMbER 2015

PRESIDENT’S VIEW
Continued from page 1

InsIde ThIs Issue experTs & resources
8, 9, 10, 11

on The cover
    • ClIENTS’ SECuRITy BoaRD aWaRDS 
  RECoRD amouNT IN fISCal yEaR 2015

  •  GaNTS aDDRESSES CIVIl CaSE RESoluTIoN, 
moRE aT BENCh-BaR SymPoSIum

 • PRESIDENT’S VIEW

 leGal neWs
4  NEWS fRom ThE CouRTS

4  SENaTE oVERRIDES BaR aDVoCaTE Pay VETo 
IN fy16 STaTE BuDGET

 Bar neWs
5  mBa To PRESENT 13Th aNNual IN-houSE 

CouNSEl CoNfERENCE

5   ComCom RECEPTIoN fEaTuRES PRaCTICE TIPS, 
NETWoRkING

6   maRkET BaSkET, fRESh TRuCk To RECEIVE mBa 
PINNaClE aWaRDS aT NoV. 18 SymPoSIum

7  maSSBaR EDuCaTES

8   mBa RECoGNIzED By SJC foR PRaCTICING 
WITh PRofESSIoNalISm CouRSE

9   ouTSIDE CouNSEl: ChooSING haPPINESS, Day 
By Day

10  CalENDaR of EVENTS

11 mBa mEmBERS offER fREE lEGal aDVICE To 
WESTERN maSS. RESIDENTS

12 mBa makES a DIffERENCE ThRouGh aSk a 
laWyER

13  mEmBER aCCESS

17   maSSBaR fouNDaTIoN 

19  NoTaBlE aND QuoTaBlE

For your pracTIce
14  PERSuaSIVENESS IN ThE  

CouRTRoom: fRom CoNSulTaTIoN To TRIal

15 laWyERS CoNCERNED foR laWyERS

secTIon revIeW
16 BaNkRuPTCy CouRT RulES SuCCESSoR 

IGNITIoN SWITCh DEfECT ClaImS aRE BaRRED 
aGaINST ‘NEW Gm’

18 ‘lIGhTlaB’ aND fIRST moVER aDVaNTaGE

MASSBAR
A S S O C I A T I O N

  

  

  1 9 1 1

«
M

A
S
S
A

C
H

U
S E

T T S  B A R  A S S
O

C
IA

T
IO

N
«

Snapshots from around the MBA
Former u.S. Attorneys 
discuss DoJ, obama 
administration
Two former United States attorneys 
from the Obama administration, 
Brendan V. Johnson and Timothy Q. 
Purdon, participated in the MBA’s 
Oct. 6 seminar “Eric Holder’s Justice 
Department: People and Policies.” 
Johnson and Purdon served for years 
on Attorney General Eric Holder’s 
select U.S. Attorney Advisory 
Committee, which shaped policy at the 
Department of Justice (DOJ). Johnson 
and Purdon shared their views on how 
decisions get made at the DOJ. Miss 
the program? It is available for free for 
MBA members via MBA On Demand 
at www.massbar.org/ondemand. ■

MBA sponsors Juvenile 
Justice forum
The Massachusetts Bar Association 
sponsored the Citizens for Juvenile 
Justice and Massachusetts Budget 
and Policy Center’s forum on Sept. 
29 on “Missed Opportunities: 
Preventing Youth in the Child Welfare 
System from Entering the Juvenile 
Justice System.” The forum included 
a presentation of two newly released 
reports on children who cross over 
from the child welfare system into 
the juvenile justice system. The 
presentation was followed by a panel 
discussion.  ■

Photos by Jason scally
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of when the claims are filed, the overall 
numbers in the report can be unpredictable 
from year to year.

Taking a macro view, only 22 attorneys 
or .04 percent of more than 59,000 lawyers 
in the state defrauded their clients of the 
$2.9 million the CSB reimbursed in fiscal 
year 2015. Two attorneys, Peter J. Unitt 
III ($970,980.38) and Arthur J. McCabe II 
($959,937), accounted for defalcations to-
taling nearly $2 million, or 66 percent of 
the total money awarded. The top five of-
fending attorneys combined for $2.6 mil-
lion or 89 percent of the overall total. In 
addition to Unitt and McCabe, Mark E. 
Cassidy ($438,098.21), Robert H. Mon-
heimer ($127,947.07) and Reinaldo Gon-
zalez ($104,619.20) were responsible for 
that amount. 

“It is a very small percentage of law-

yers who are misappropriating their clients’ 
money, but if it happens to you it doesn’t 
feel so small,” acknowledged O’Toole.

One consistency from year to year is 
that the category of trusts and estates tends 
to be the top category for lawyer defalca-
tions. This year more than $1.72 million 
or 59 percent of the $2.9 million total was 
misappropriated by lawyers in this area. 
The investments category was second, with 
a total of $707,472.19 awarded.

Attorneys have to be suspended or dis-
barred by the Office of Bar Counsel, a divi-
sion of the Board of Bar Overseers (BBO), 
before the CSB can take action on claims. 
The seven members of the CSB board are 
all lawyers from across the commonwealth 
that are appointed by the SJC for five-year 
terms.

Massachusetts is unique from other 
states in that the CSB reimburses 100 
percent of the actual client loss and there 

is no statute of limitations pertaining to 
the claims. Most states have a cap on the 
amount that can be reimbursed either per 
lawyer or per loss. Attorneys in Massachu-
setts pay for the fund through their annual 
BBO registration fee.

“We take client protection very seri-
ously in Massachusetts and we’re fortunate 
to have a system of checks and balances 
which allows the Clients’ Security Board 
to reimburse misappropriated client funds 
in full,” said MBA Chief Legal Counsel 

and Chief Operating Officer Martin W. 
Healy. “The overwhelming majority of at-
torneys in our state treat their clients fair-
ly but it’s important to have a process in 
place to safeguard the public when a rare 
instance of fraud occurs.”

“From the standpoint of an attorney 
who practices in Massachusetts, it’s reas-
suring to know that we clean up the messes 
that are less than honorable so that people 
are compensated in full,” added D. Ethan 
Jeffery, CSB chair.  ■

CSB aWaRDS foR fy15
Continued from page 1

MBA hosts 25th Annual Family Law 
Conference
The Massachusetts Bar Association’s Family Law Section 
Council hosted its 25th Annual Family Law Conference at the 
Chatham Bars Inn on Oct. 16 and 17, providing attendees with 
a unique opportunity to meet judges, socialize with colleagues 
and remain current within the practice of family law. Panelists 
included judges and legal experts from a broad range of 
specialties. In addition, Chief Justice Angela M. Ordoñez 
delivered her annual State of the Court address.  ■

Snapshots from around the MBA

Photo by John Pregmon

Category FY2014 FY2015 Percent Change
Claims Decided 142 85 -40 percent
Amount Awarded $1.3 million $2.9 million +123 percent
Number of Awards 114 61 -47 percent
Number of 
Attorneys 
Responsible

23 out of 
58,485 (0.04 

percent)

22 out of 
59,217 (0.04 

percent) 

0 
percent
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Participate in Middlesex County 
judicial evaluations

Members of the bar are asked to participate in the 
ongoing evaluation of judges in the District Court, Ju-
venile Court, Probate, Family Court and Housing Court 
in Middlesex County. The evaluation system is the best 
way to tell the judge and court leadership of your ex-
periences before the judge. Every judge will sit down 
with his or her department chief justice and discuss their 
evaluation.

Members of the bar should have received an email 
to participate in the judicial performance evaluation for 
Trial Court judges. For more information, please contact 
Mona Hochberg, coordinator of judicial performance 
evaluation, at mona.hochberg@sjc.state.ma.us.

Barnstable and Bristol county drug 
courts recieve federal grants

The Massachusetts Trial Court has announced that 
it has been awarded two federal grants totaling $1.375 
million to expand services offered to court-involved ju-
veniles in the Bristol County Juvenile Drug Court and 
to Cape Cod adults participating in the Barnstable Drug 
Court.

The Substance Abuse and Mental Health Services 
Administration awarded a $975,000 three-year grant to 
the Barnstable Drug Court, while a second grant from 
the Office of Juvenile Justice and Delinquency Preven-
tion will provide $400,000 over two years to enhance 
services for teens participating in three Bristol County 
Juvenile Drug Court sessions.

Baker administers ceremonial oath of 
office to Kafker

On Oct. 5, Gov. Char-
lie Baker administered the 
ceremonial oath of office 
to Scott L. Kafker, the 
sixth chief justice of the 
Massachusetts Appeals 
Court, before an assembly 
of several hundred people 
in the Great Hall of the 
John Adams Courthouse.

“I’m honored that 
Chief Justice Kafker’s ap-
pointment was the first of 
my administration, and 
believe he is well-suited 
to uphold the legacy and 

independence of the court,” said Baker. “Under his 
leadership, I am confident the Appeals Court will be 
an essential partner in our work to ensure state govern-
ment and the courts serve all residents equally before 
the law.”

Supreme Judicial Court Justice Robert J. Cordy de-
livered opening remarks and served as master of cer-
emonies. Lt. Gov. Karyn E. Polito and Baker delivered 
keynote remarks, after which Baker administered the 
ceremonial oath of office.

“I believe that a chief justice must wake up every 
morning committed to making a difference in the lives 
of the people of the commonwealth,” Kafker said, in 
remarks following his ceremonial swearing in. “The 
chief justice must be the court’s conscience in terms of 

constantly comparing its overall performance with its 
ideals, as the chief is entrusted with the responsibility 
of being the daily guardian of the court’s administra-
tion of justice in the public interest.”

Baker nominates three to 
Massachusetts Appeals Court

Gov. Charlie Baker has nominated the Hon. C. Jef-
frey Kinder and attorneys Vickie L. Henry and Eric 
Neyman to the Massachusetts Appeals Court. 

Visit www.mass.gov/governor/press-office/press- 
releases to learn more.

Recent amendments in the SJC
The Supreme Judicial Court has approved the 

amendment to the Appeals Court Standing Order con-
cerning petitions to the Single Justice pursuant to G.L. 
c. 231, §118, effective Oct. 1.

The Supreme Judicial Court has approved amend-
ments to Massachusetts Superior Court Rules 7, 9A, 
9C, 13, 17, 22, 29 and 30A; new Rules 19, 30A, 31, and 
33; and repeal of Standing Orders 1-06, 1-07 and 1-09. 
Action on proposed new Superior Court Rule 17A is 
deferred. The amendments are effective Jan. 1, 2016.

The Supreme Judicial Court has approved amend-
ments to Rule 1:15 of the Rules of the Supreme Judicial 
Court effective Oct. 1.

The Supreme Judicial Court has approved amend-
ments to Trial Court Rule VIII, Uniform Rules on Im-
poundment Procedure, effective Oct. 1. 

Visit www.mass.gov/courts to view the amendments. ■

News from the Courts
leGal neWs

Hon. Scott L. Kafker (left) became 
the sixth Chief Justice of the 
Massachusetts Appeals Court in July

Senate overrides bar advocate pay veto in 
FY16 state budget

On Oct. 15, the Senate voted to override the veto 
of Gov. Charlie Baker on the outside section of the 
state budget relative to compensation for some private 
bar advocates. The measure, which will raise compen-
sation rates from $50 to $53 per hour in the District 
and Juvenile Courts and from $50 to $55 for Children 

and Family Law Cases, was already approved by the 
House of Representatives. These rates are effective 
July 1, 2016.

The Massachusetts Bar Association, along with the 
Committee for Public Counsel Services, worked with 
House and Senate leaders throughout the legislative 

process to take this important first step to attain com-
pensation increases for criminal justice attorneys and 
will continue to work together to increase rates for all 
assigned private counsels. Rep. Garrett Bradley (D-
Hingham) filed this measure as an amendment to the 
House budget and was instrumental in its passage.  ■

Snapshots from around the MBA

Mock interview Program provides practical skills
The Massachusetts Bar Association’s Law Practice Management Section recently partnered with local law schools for its third annual Mock Interview Program. Throughout 
the month of October, the program provided future attorneys with practical interview skills and feedback. Nine law schools participated in the program, which featured 60 
attorney volunteers and 69 students/recent graduate participants.  ■

Photo courtesy of the Jacobs law llc

Amanda Adam (left), Suffolk university Law School Class of 2016, took part in the MBA’s Mock interview Program and was interviewed by eric J. Moreno (right).
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MBA to present 13th Annual In-House Counsel Conference

ComCom reception features practice tips, networking

The Massachusetts Bar Association will be 
holding its 13th Annual In-House Counsel Confer-
ence on Thursday, Nov. 19, from 9 a.m.-1 p.m., at 
the Westin in Waltham. As with prior conferences, 
this year’s conference will feature several high-lev-
el speakers on topics critical to in-house counsel.

The theme for the 2015 conference is “Managing 
Growth in Changing Times.” In-house counsel must 
adapt to various challenges that arise from growth 
in operations, new business risks and changes in 
the regulatory environment. In addition, in-house 
counselors are expected to anticipate problems, in-
fluence company policies and effectively manage 
risk, frequently with limited resources.

This year’s conference will open with remarks 
from Judge Timothy S. Hillman of the United 
States District Court for the District of Massachu-
setts. The keynote address will be delivered by Pe-
ter Macdonald, executive vice president and gen-
eral counsel of loanDepot.com LLC.

The In-House Counsel Conference will include 
a panel discussion regarding data security and 
management of cybersecurity risks. Panelists will 
include Stephen Cesso, U.S. general counsel of 
Computershare; and Jonathan Miller, chief of Pub-
lic Protection & Advocacy Bureau, Office of the 
Massachusetts Attorney General. Conference co-
chair James C. Donnelly Jr. of Mirick, O’Connell, 
DeMallie & Lougee LLP, will moderate the panel 
discussion.

Conference co-chair Robert Kerwin, chief legal 
officer of Mortgage Master, will moderate a pan-
el discussion regarding controlling litigation and 
other outside legal costs. This panel will feature 
Douglas Denny-Brown, general counsel and direc-
tor of Regulatory Affairs of Mint Energy; J. Chris-
topher Collins, former senior vice president and 
general counsel, Unum U.S.; and Deborah Gray, 

general counsel of The Achievement Network.
There will also be a panel discussion, moder-

ated by conference co-chair David Parke, regarding 
effective contract management by in-house coun-
sel. This will include determining what is market 
in standard commercial contracts. We are fortunate 
to have as panelists Jack Healy, vice president of 
PerkinElmer; Doug Denny-Brown; and Charles J. 
Gray, vice president and general counsel of Tera-
dyne Inc.

Finally, there will be a presentation on the im-
portant topic of the Massachusetts independent 
contractor standards and related wage-hour issues. 
Robert Kilroy of Mirick, O’Connell, DeMallie & 

Lougee LLP and Jonathan T. Mann, vice president 
and general counsel of the Eliassen Group will 
make that presentation.

This year’s full agenda promises to continue a 
tradition of providing, in a half-day conference, a 
wealth of valuable information that is responsive 
to in-house counsel’s needs. Please plan to arrive 
early, and stay after the conference for a compli-
mentary lunch, to meet and network with fellow 
in-house counsel. With a robust schedule of topics 
and speakers, the conference will start promptly at 
9 a.m. More details regarding this year’s confer-
ence agenda, and registration information, can be 
found at www.massbar.org/inhouse.  ■

Members of the bar and judiciary from across the commonwealth gathered at 
the Massachusetts Bar Association on Oct. 29 for the Second Annual Reception of 
its Complex Commercial Litigation Section. The Complex Commercial Litigation 
Section, or “ComCom” was created in 2014 to provide practitioners focusing in the 
areas of business litigation, bankruptcy, and intellectual property litigation a forum 
to share thoughts and ideas and participate in educational and networking events.

The reception included remarks from the Hon. Christine M. Roach and the Hon. 
Janet Sanders. Roach and Sanders, both of the Superior Court’s Business Litiga-
tion Session, provided an overview of the BLS along with some helpful pointers 
and practice tips. Attendees also had an opportunity to network with Hon. Robert 
Cordy, Hon. Brian Davis, Hon. Kenneth Salinger, Hon. Scott Kafker, Hon. Judith 
Fabricant and Hon. Christopher J. Panos at the event. The evening was just the be-
ginning of a year full of planned events and CLE programs for the section, which 
will culminate with its symposium on April 14, 2016.  ■

Suffolk Superior Court Judges Kenneth W. Salinger and Hon. Christine Roach.

From left: JJulie e. Green, Todd & Weld LLP; Superior Court BLS Administrative Judge Janet 
Sanders; Sarah Heaton Concannon, Goodwin Procter LLP; MBA Complex Commercial Litigation 
Section Co-chair Laurence A. Schoen, Mintz Levin; and Christine Lee, Brick & Sugarman LLP.

From left: Complex Commercial Litigation Section Council Chair Paul e. White of Sugarman Rogers 
Barshak & Cohen PC; Massachusetts Supreme Judicial Court Associate Justice Robert J. Cordy; 
Francis C. Morrissey of Morrissey, Wilson & Zafiropoulos LLP; and Stephen Y. Chow of Burns & 
Levinson LLP.
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The Massachusetts Bar Associa-
tion will present the 2015 MBA Pin-
nacle Awards to Market Basket and 
Fresh Truck on Wednesday, Nov. 18, as 
part of the MBA’s Second Annual Con-
sumer Advocacy Symposium, which 
will be held at the MBA’s Boston of-
fice at 20 West Street, from 4-7 p.m. 
Established by the MBA’s Consumer 
Advocacy Task Force, the MBA Pin-
nacle Awards recognize companies — 
one large and one small — which have 
demonstrated the highest commitment 
to their customers by taking affirma-
tive steps to improve the consumer ex-
perience in Massachusetts.

In addition to the Pinnacle Award 
ceremony, this year’s symposium will 
feature two panels on food labeling: 
1) Litigation over food labeling as 
“healthy” or “natural;” and 2) Legal 
issues triggered by the mislabeling of 
seafood. The event is free and open to 
the public. For more information, visit 
www.massbar.org/consumerpinnacle.

The 2015 Pinnacle Award 
winners

Demoulas Super Markets Inc., do-
ing business as Market Basket food 
stores, is a retail food operator that 
started in 1917 in Lowell, Massachu-
setts, and is now headquartered in 
Tewksbury. Market Basket has always 
been a socially responsible company 
that puts consumers and communities 
first by consistently offering low pric-
es and high quality groceries without 
sacrificing variety, customer service 
and an enhanced shopping experience. 
Employing 25,000 dedicated and loyal 
associates, it operates 75 retail stores 
and three distribution centers. Market 
Basket’s “People First” culture was es-

tablished many decades ago by the late 
Telemachus A. Demoulas, who led the 
company for nearly 70 years and built 
the company and culture as we know 
it today. The company’s culture starts 
with respect and dignity for all and 
balances the interests of all stakehold-
ers so that all prosper. In 2015 Market 
Basket is projected to hit a milestone 
of $5 billion in annual sales.

“The outpouring of support Mar-
ket Basket received from its custom-
ers in July 2014 when the company 
was threatened with a change of man-
agement showed how strongly Mas-
sachusetts families supported Market 
Basket’s consumer-based approach to 
doing business,” said MBA Vice Presi-
dent Christopher A. Kenney, chair of 
the MBA’s Consumer Advocacy Task 
Force. “We are honored to present 
Market Basket with our 2015 Pinnacle 
Award in recognition of its unwavering 
commitment to pro-consumer policies, 
which have brought affordable gro-
ceries, dignified jobs and more to our 
communities.”

Fresh Truck is a mobile food mar-
ket on a mission to radically impact 
community health by getting food to 
those who need it most. Founded in 
Boston in 2013, Fresh Truck operates 
converted school buses as 300-square-
feet mobile food markets and interac-
tive food-health learning spaces. Fresh 
Truck partners with health centers and 
other community organizations to com-
bine health care services and access to 
affordable, healthy food.

“By identifying novel and creative 
ways of delivering healthy food op-
tions to low-income households, Fresh 
Truck itself has become a staple in the 
communities it serves,” said Kenney. 
“We are proud to honor Fresh Truck 
with a 2015 Pinnacle Award for its 

innovative and forthright response to 
consumer demands for community ac-
cess to healthy foods.”

The MBA’s Consumer 
Advocacy Task Force

The MBA’s Consumer Advocacy 
Task Force was established in 2013 
to advance the MBA’s commitment to 
protecting consumer rights. Comprised 
of lawyers from a variety of legal prac-
tices, the Task Force is focused on em-
powering the public by serving as a 
clearinghouse of consumer protection 
information for consumers. In 2014, 
the Task Force created the MBA Pin-

nacle Awards to recognize companies 
that employ proactive initiatives for the 
benefit of consumers in Massachusetts. 
The Pinnacle Awards will be given out 
during the MBA’s Consumer Advocacy 
Symposium, an annual event featuring 
panel discussions on cutting-edge legal 
issues around consumer interests.  ■

Bar neWs
BENCh-BaR SymPoSIum 
Continued from page 1

dent Robert W. Harnais. “The MBA is proud to work with 
Chief Justice Gants and other members of the judiciary 
as we continue our joint efforts to advance our system of 
justice and improve access to justice for all.”

Social issues and e-filing
Chief Justice Paula M. Carey also spoke about the in-

creasingly pressing social issues she has noticed making 
their way into the courts system — substance abuse, do-
mestic violence and mental health.

“The key to our efforts in addressing substance use 
and mental health issues for justice involved individuals is 
Specialty Courts,” she said.

The Trial Court has funded eight additional Specialty 
Courts this fiscal year, she said. 

“By the end of the fiscal year we expect to have 42 ses-
sions up and running statewide,” Carey said.

A task force has been established for dealing with sub-
stance abuse and mental health issues and to identify in-
ternal and external resources to fill in any gaps.

Trial Court Administrator Harry Spence closed by dis-
cussing a push toward a paperless legal future. He detailed 
the many efforts underway to modernize the system and 
use technology to help streamline the process. 

The last county in the Superior Court converted to 
MassCourts, an automated case management system, 
bringing all of the seven Trial Court departments on a uni-
fied case management system, he said. 

“I predict that by the end of fiscal year 2018, less than 
three years away, the Massachusetts Trial Court will be at 
least 85 percent digitized,” he said. “At least 85 percent 

of the ongoing work of the Trial Court will be done with 
digital documents, not with paper.”

E-filing and the increasing introduction of the attor-
ney’s portal among departments in the Trial Court contin-
ues. The Public Access Committee has also been working 
to create a set of rules to guide for publication of court 
cases online.

Spence wrapped up by adding that evidence-based 
practice in the work of probation is well underway.

The event concluded with a message to unite the le-
gal community — to maintain work as a problem-solving 
court and learn from each other to continuously improve 
the system. ■

Malea Ritz is an associate editor with The Warren Group, publisher of 
Massachusetts Lawyers Journal.

Attorney General Maura Healey 
attended the MBA’s annual Bench-Bar Symposium on oct. 20.

Supreme Judicial Court Chief Justice Ralph D. Gants delivers 
his second annual state of the judiciary address.

(From left) Carey, MBA Chief Legal Counsel and Chief operating 
officer Martin W. Healy and House Speaker Robert A. DeLeo.

Photos by Jeff thiebauth

Market Basket, Fresh Truck to receive MBA Pinnacle 
Awards at Nov. 18 symposium

Snapshots from around the MBA

Sexual assault panel discusses legal options for victims
The Massachusetts Bar Association provided the program “Addressing Sexual 
Assault Allegations in K-12 Schools, Colleges and Universities” on Sept. 24 at the 
Massachusetts College of Liberal Arts in North Adams, Massachusetts. The program 
was moderated by Richard W. Cole (pictured, standing), and featured a stellar group 
of panelists representing a number of areas of expertise. The interplay of school 
procedures and the police department, legal tools available to the accused and alleged 
victims and a case study on a sexual assault scenario were addressed.  ■

Photo by John Pregmon

 

 

  

  1 9 1 1


M

a
s
s

a
c

h
u

s e
t t s  B a r  a

s s
o

c
ia

t
io

n


W E D N E S D A Y ,  N O V.  18  •  4 – 7  P. M .
M B A  •  2 0  W E S T  S T .  •  B O S T O N

SECOND ANNUAL
FEATURING THE 

PRESENTAT ION OF 
THE 2015 MBA

PINNACLE AWARDS



MaSSachuSETTS laWyerS Journal  |  NoVEMbER 2015 7

Snapshots from around the MBA



8  MaSSachuSETTS laWyerS Journal  |  NoVEMbER 2015

ADR

floRiDA peR sonAl injuRy

FLORIDA
ATTORNEY

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

LAW OFFICES OF  
Randy C. Botwinick

Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• Co-Counsel and 

Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

• 29 Years  
Experience

ADR

Dennis J. Calcagno, esq

We Could Have Settled It!

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would You
Rather

Gamble
or be

Certain!
North East 
Mediation  
 Arbitration

experTs&resources

continued on page 9

suRe ty bonDs

A.A.DORITY

SURETY
BONDS

Since 1899

Office: 617-523-2935
Fax: 617-523-1707

www.aadority.com

A.A. DORITY
COMPANY, INC.

262 Washington St. • Suite 99
Boston, MA 02108

AAD 2"x4" color ad L1:Layout 1  3/19/10  2:19    

fiReARm seRvices

Providing legal 
solutions for  
firearms-related issues 

508-381-0230 
info@neballistic.com 
www.neballistic.com 

 

PO Box 23, Hopedale, MA 01747 

 Conversion of firearms to             
liquid assets 

 Purchase of single guns, large      
collections, and estates 

 Temporary storage of firearms for 
criminal defendants, or items in 
ownership dispute 

 Recovery of seized firearms from 
police departments 

 Firearm destruction and disposal 
 Legal removal of firearms found in 

homes by heirs/guardians 
Fully licensed and insured. References available. 

MBA recognized by 
SJC for Practicing with 
Professionalism course

Bar neWs

Chief Justice Ralph D. Gants and his fellow justices of the Supreme Judicial 
Court held a reception on Oct. 14 at the John Adams Courthouse to recognize 
the four organizations selected as approved providers of the Practicing with 
Professionalism course.

A certificate of recognition was presented to the Massachusetts Bar Associa-
tion for its “dedication and commitment to educating the newest members of 
the Massachusetts bar.” MBA President Robert W. Harnais and Education Com-
mittee Chair Judge Bonnie MacLeod accepted the certificate of recognition on 
behalf of the MBA.

The MBA has proudly administered the Practicing with Professionalism 
course since January 2014 to more than 1,000 new Massachusetts attorneys, 
and is the only approved provider to offer the course statewide.  ■

MBA Member Relations Manager John Pregmon (left) and Senior Program Manager Marc D’Antonio 
(right), with MacLeod (center), help facilitate the MBA’s Practicing with Professionalism course.

MBA President Robert W. Harnais (left) and education Committee Chair Judge Bonnie MacLeod (right) 
accept the Certificate of Recognition.
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l AW yeR AssistAnce

Law Office
Management

Assistance Program
Assisting Massachusetts attorneys 
in establishing professional office 
practices and procedures to increase 
their ability to deliver high quality 
legal services, strengthen client 
relationships, and enhance their 

quality of life.

Call for a Free and Confidential Consultation  
IN PERSON, BY PHONE, OR BY WEB

FUNDED BY LAWYERS CONCERNED FOR LAWYERS, INC.
MASSLOMAP.ORG      (857) 383 3250

l AW yeR AssistAnce

Running on Empty?
not a good plan for your car.

not a good plan for you.

CALL LCL!
We can help you figure out how to refuel.

LCLLAWYERS CONCERNED
FOR LAWYERS

(617) 482-9600
www.lclma.org

continued on page 10

Choosing happiness, 
day by day

By Jeffrey n. catalano

I looked down on my new friend 
as he gave me a rubber bracelet that 
read “Veselie. Zi de Zi.” “What does it 
mean, Claudio?” I asked the 10-year-
old Romanian orphan.

He looked up at me with big eyes 
and a bright smile — “Happy. Day by 
day.”

When he said this, a question imme-
diately came to mind that I wanted to 
posit to all of the children here at the 
Pro Vita orphanage in a tiny village in 
Romania, the remotest place on earth I 
have ever been in my life.

Like the other 200 orphans here, 
Claudio has no parents to love him. 
Others are with their mothers who fled 
here as victims of abuse, with nowhere 
else to turn. Here, there are none of the 
simple luxuries we have become accus-
tomed to — no TVs, no iPhones. They 
have no sports teams or dance compa-
nies to join. They eat nearly the same 
meal every day with no fruits or veg-
etables. They live in sparse, crowded 
houses on a dirt road. They walk two 
miles to school every day, but their 
chances of going to college and leading 
a successful life (as we define it) are 
slim to none.

And so, I wanted to ask them, “How 
are you all so happy when you have so 
little?” I didn’t ask that question, of 
course, but I pondered it long enough 
while I was there to discover the an-
swer. 

My wife and I had decided to take 
our two children (ages 14 and 11) to 
this neglected section of the world in 
July to volunteer at this orphanage 
through United Planet. We were doing 
this for various reasons: to give back, to 
teach our children to be empathetic and 
engaged citizens of the world, and for 
some adventure. But upon arriving, we 
instantly thought to ourselves, “what 
have we done?” We don’t speak the lan-
guage and everyone is a stranger. There 
are no hospitals or police stations for 
hundreds of miles, and, God help me, 
no Starbucks! We didn’t even have cell 
phone service or email access. I felt the 
opposite of claustrophobic — we were 
too remote, too detached and too vul-
nerable. Even the beautiful Carpathian 
Mountain range that surrounded us was 
not enough to ease my initial anxiety.

But as the days progressed, the 
world slowly became smaller and more 

familiar to us. We immersed ourselves 
in projects like painting a house, help-
ing feed the farm animals and loading 
wood onto trucks. But the most reward-
ing and comforting experience was with 
the orphans. We learned that you don’t 
need language or modern conveniences 
to engage children. They are truly the 
same everywhere. We enjoyed playing 
board games, chess, arts and crafts and 
tag. We arranged a soccer match with 
a ball we brought (sadly, they didn’t 
even have that). We broke bread with 
them every day and exchanged stories. 
The orphanage is religiously affiliated 
and run with a firm but loving hand. 
We saw that the staff and children are 
kind, thankful — and relentlessly hap-
py. They open their arms wide to joy. 
They have not given in to despair. They 
don’t fight it, but seem to ignore it or 
are unconscious of its existence.

As lawyers, we all are trained to 
be pessimistic. We anticipate how we 
could lose a trial, how a contract could 
fail or how a divorce could end up hurt-
ing our client. Our clients come to us 
carrying sadness, stress or anger. We 
also consistently deal with adversity, 
contentiousness and sometimes failure. 
Moreover, we start out with huge law 
school debt, and sometimes feel over-
worked, or underworked, or uncertain 
about our career or firm.

So, when my practice presents emo-
tional options, including frustration or 
discontent, I remember that we are the 
voice of our clients who look to us with 
nowhere to turn. We have the ability to 
make right what went wrong. We can 
make a tremendous difference in their 
lives and, in so doing, maybe make 
the world a little better place. I remain 
resolute that we belong to an honorable 
profession that advocates for justice, 
equality and fairness. In other words, in 
trying times, I am thankful for the wis-
dom of a bright-eyed orphan who finds 
happiness in a desolate village far away 
in Romania. He taught me that you find 
happiness by choosing it, relentlessly 
— day by day. ■

Jeffrey n. Catalano, the MBA’s president-
elect, is a partner at Todd & Weld LLP in 
Boston, where he represents victims of 
catastrophic injuries in the areas of medical 
negligence, product liability, auto accident, 
class action and other personal injury cases.

Photo by Jeffrey n. catalano

Bar neWs
outside counsel
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meDiAtion

Mediation and 
Arbitration of all 
Domestic Relations 
and Probate Matters

Judge Kopelman
Ret.

Judge Smoot
Ret.

Judge Steinberg
Ret.

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

Bette J. Roth, Esq.

• Mediator

• Arbitrator

• Facilitator

• Fact Finder

•  20+ years experience

•  New England ADR Superlawyer

• Former Trial Lawyer

“Every case can be 
settled with hard work 

and an open mind.”

Bette.roth@gmail.com

(617) 795-2425

www.RothADR.com

meDiAtion

tA x AttoRne y

CHAIR - MA BAR ASSN. 
STATE TAX PRACTICE GROUP
VICE CHAIR - MA BAR ASSN. 
TAXATION SECTION
SERVING MA BAR ASSN. 
MEMBERS AND THEIR CLIENTS
STATE, FEDERAL, AND  
INTERNATIONAL TAX MATTERS

LOOKING FOR  
AN EXPERIENCED  

TAX ATTORNEY  
FOR YOUR CLIENTS?

PLANNING
AUDITS

APPEALS
LITIGATION

SALES & USE TAX
CORPORATE INCOME/
EXCISE TAX
MULTISTATE TAXATION

(  617 )  848 -  9360
( 888 )  483 -  5884
W W W. R I C K S T O N E L AW. C O M
R I C K @ R I C K S T O N E L AW. C O M

RICK STONE LAW

FORMER CHAIR - MA BAR ASSN.
TAXATION SECTION

SERVING MA BAR ASSN.
MEMBERS AND THEIR CLIENTS

STATE, FEDERAL, AND
INTERNATIONAL TAX MATTERS

INTERNAL REVENUE SERVICE 

MA DEPT. OF REVENUE
CIVIL AND CRIMINAL TAX

(617) 848 - 9360
(888) 483 -5884

FORD MEDIATION

Former Worcester County
Clerk of Courts

Extensive Mediation & Trial Experience

www.FordMediation.com
Contact Fran Directly at

508-791-7776 or
franford@charter.net

35 Harvard Street, 
Worcester, MA 01609

(free parking at the door.)

meDiAtion
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www.beverlyboorstein.com

ADR
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TuESDay, NoVEmBER 17

persuasiveness in the courtroom: 
from consultation to trial
12:30-2:30 p.m.
mBa, 20 West St., Boston

WEDNESDay, NoVEmBER 18

Second annual consumer 
advocacy Symposium and mBa 
pinnacle awards
4 p.m.
mBa, 20 West St., Boston

ThuRSDay, NoVEmBER 19

13th annual in-house counsel 
conference: managing growth in 
changing times
9 a.m.-1 p.m.
the Westin Waltham Boston, 70 
3rd avenue, Waltham

ThuRSDay, NoVEmBER 19

house of Delegates meeting
4-6 p.m.
tD Bank conference center, 1441 
main St., Springfield

TuESDay, DECEmBER 1

online legal research: tools, tips 
and tricks
1-2 p.m.
mBa, 20 West St., Boston

WEDNESDay, DECEmBER 2

mBa monthly Dial-a-lawyer 
program
5:30-7:30 p.m.
Statewide dial-in #: 
(617) 338-0610

ThuRSDay, DECEmBER 3

electronic health records: healthy 
for Whom?
12:30-1:30 p.m.
mBa, 20 West St., Boston

ThuRSDay, DECEmBER 3

Speed networking with a twist: 
tips for the new attorney
5:30-7:30 p.m.
mBa, 20 West St., Boston

TuESDay, DECEmBER 8

feed your mind: litigating cases 
in the Business litigation Session
12:30-1:30 p.m.
mBa, 20 West St., Boston

TuESDay, DECEmBER 8

conducting client intake 
interviews
6-7:30 p.m.
mBa, 20 West St., Boston

ThuRSDay, DECEmBER 10

2015 mBa holiday party: casino 
royale
5:30-8 p.m.
mBa, 20 West St., Boston.

TuESDay, DECEmBER 15

fastcase training for massBar 
members: introduction to legal 
research on fastcase (2015)
noon-1 p.m.
mBa, 20 West St., Boston

TuESDay, DECEmBER 15

fastcase training for massBar 
members: advanced tips for 
enhanced legal research on 
fastcase (2015)
2-3 p.m.
mBa, 20 West St., Boston

TuESDay, DECEmBER 15

Western mass. holiday reception
5-7 p.m. 
Storrowton tavern, 1305 
memorial ave., West Springfield

WEDNESDay, DECEmBER 16

Western ma. fastcase training for 
massBar members: introduction to 
legal research on fastcase (2015)
noon-1 p.m.
massachusetts Bar association's 
Western mass. office, 
1441 main St., Suite 925, 
Springfield

WEDNESDay, DECEmBER 16

fastcase training for massBar 
members: advanced tips for 
enhanced legal research on 
fastcase (2015)
2-3 p.m.
massachusetts Bar association's 
Western mass. office, 
1441 main St., Suite 925, 
Springfield

Calendar of Events

For more inFormation, 

visit massbar.org/

events/calendar

real-time webcast available for purchase 
through mba on demand at 

www.massbar.org/ondemand
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Photo by mike Vigneux

ADveRtise in mlj

TELL THESE EXPERTS YOU SAW 
THEM IN LAWYERS JOURNAL

If you’re an expert and can help MassBar members, 
email advertising@thewarrengroup.com 

to introduce your expertise to this innuential audience.

MBA members offer free 
legal advice to Western 
Mass. residents

By mike Vigneux

Volunteer attorneys from the Massachusetts Bar Association participated in the 
MBA’s semiannual Western Massachusetts Dial-A-Lawyer call-in program on Oct. 
21, hosted at Western New England University School of Law.

Residents of Berkshire, Franklin, Hampden and Hampshire counties had the op-
portunity to have their legal questions answered by local attorneys who volunteered 
their time. The legal advice was provided at no charge as a public service of the MBA.

The calls featured legal questions on a wide-range of topic areas, including em-
ployment law, consumer law, tax law, real estate law, elder law and family law.

“A lot of people feel like legal advice is out of their reach and often they don’t even 
know what kind of lawyer they need,” said Michele J. Feinstein of Shatz, Schwartz 
and Fentin PC in Springfield. “If they call here, they can get some guidance and we 
can make it accessible to them. We can’t solve all their problems in one phone call, but 
we can point them in the right direction.”

Launched in 1994, the MBA’s Western Massachusetts Dial-A-Lawyer program 
is in its 21st year. The program is co-sponsored by Western New England University 
School of Law, The Republican, El Pueblo Latino, the Massachusetts Association of 
Hispanic Attorneys and the Hispanic National Bar Association.

The MBA thanks the following members for donating their time and expertise to 
this important public service effort:
• Corey M. Carvalho, University of Massachusetts Legal Services, Amherst
• Kevin Chrisanthopoulos, Robinson & Donovan PC, Springfield
• Mark D. Cress, Bulkley, Richardson & Gelinas LLP, Springfield
• Leslie A. Curley, Berkshire Mediation Group, Pittsfield
• Raymond E. Dinsmore, Dinsmore Start Attorneys at Law, Northampton
• Michele J. Feinstein, Shatz, Schwartz and Fentin PC, Springfield
• Robert W. Harnais, Mahoney & Harnais, Quincy (MBA President)
• Kimberly Klimczuk, Skoler Abbott & Presser PC, Springfield
• Kelly A. Koch, Bulkley, Richardson & Gelinas LLP, Springfield
• Timothy William Macri, Springfield
• Stephen R. Manning, Stephen R. Manning PC, East Longmeadow
• Susan A. McCoy, Cooley Shrair PC, Springfield
• Amy J. Megliola, Siddall & Siddall PC, Springfield
• Thomas D. O’Connor, Jr., Thomas D. O’Connor Jr., Attorney at Law, Springfield
• David W. Ostrander, Ostrander Law Office, Northampton
• Patricia Rapinchuk, Robinson & Donovan PC, Springfield
• Christopher D. Reavey, Franklin/Hampshire Juvenile Court, Hadley
• Sanjiv Reejhsinghani, Law Office of Sanjiv Reejhsinghani, Longmeadow
• Barry M. Ryan, Doherty, Wallace, Pillsbury & Murphy PC, Springfield
• Kelli Ryan DiLisio, Franklin/Hampshire Juvenile Court, Hadley
• Gillian Szlachetka Dubay, Szlachetka Dubay PC, Chicopee
• Diana S. Velez Harris, Marien & Hodge, Springfield ■

Mike Vigneux is an assistant editor of Massachusetts Lawyers Journal.

Bar neWs

MBA members volunteer at the semiannual Western Massachusetts 
Dial-A-Lawyer call-in program on october 21.

Promo Code: H4KMASSBAR  |  This offer is only valid with the purchase 
of an annual deluxe subcsription to Banker & Tradesman  and cannot be 
combined with any other promotion. Offer ends December 31, 2015. 

SUBSCRIBE TODAY!
20% OFF FOR MASS BAR MEMBERS ONLY*

Call 617.896.5338 or visit www.bankerandtradesman.com



12  MaSSachuSETTS laWyerS Journal  |  NoVEMbER 2015

Thursday, April 28

                                 

Reception: 5:30 p.m.

Dinner: 7 p.m.
                                 

The Westin Boston 

Waterfront

425 Summer St., Boston

 

 

  

  

Annual 
    Dinner

2016

Presentation of 
The 2016 MBA Legislator of the Year Award 

2016 Access to Justice Awards 
Oliver Wendell Holmes Jr. Scholarship

and more ...
                                

For more information, visit www.MassBar.org/AD16 or call (617) 338-0543.

Save the date

Bar neWs
MBA makes a difference at WBZ

Massachusetts Bar Association members offered free legal advice to 113 Mas-
sachusetts residents through Ask A Lawyer on Sept. 30.

Ask A Lawyer is a call-in program presented jointly by the MBA and WBZ Call 
For Action, which, like the MBA’s own monthly Dial-A-Lawyer program, provides 
a unique opportunity for Massachusetts residents to speak to a qualified lawyer 
anonymously at no charge.

Seven volunteer lawyers took phone calls on the Ask A Lawyer hotline from 
7-9 p.m., answering questions on a range topics, with the highest number of calls 
involving real estate, family and probate law. Most of the calls came in from low- 
to moderate-income residents of Suffolk and Middlesex Counties. Staff from the 

MBA and WBZ Call For Action also helped facilitate calls.
Thank you to the following MBA members who volunteered and answered calls 

during the Ask A Lawyer event:
• Thomas J. Barbar, Deutsch, Williams, Brooks, DeRensis & Holland PC, Boston
• Kwadwo Frimpong, Fidelity Investments, Boston
• Daniel Occena, Occena Law, Revere
• Samuel A. Segal, Law Offices of Samuel A. Segal, Boston
• J. Daniel Silverman, J. Daniel Silverman, Attorney at Law, Wakefield
• Richard A. Sugarman, Boston Medical Center, Boston
• Paul F. Zerola, Zerola & Associates PC, Weston  ■

 MBA members answer phone calls at the Ask A Lawyer event on Sept. 30. Photos by Jason scally

MBA president guests on ‘nightSide’
While Ask A Law-

yer was going on, MBA 
President Robert W. Har-
nais appeared as a guest 
on WBZ News Radio’s 
“NightSide with Dan 
Rea,” from 8-9 p.m. In ad-
dition to speaking about 
his own background and 
what it meant to be the 
first Hispanic president 
of the MBA, Harnais la-
mented the loss of civil-
ity among the profession. 
He also spoke with Rea, a 
lawyer himself, about why people should engage lawyers when they have legal 
problems, rather than trying to go it alone.

Throughout the hour, Harnais promoted the Ask A Lawyer program and the 
Massachusetts Bar Association’s Lawyer Referral Service. He also took several 
calls from listeners seeking advice on elder law and consumer law issues.

The MBA and WBZ Call for Action revived the Ask A Lawyer program last 
year. It had been a regular program from 1978 until 2005. WBZ Call For Ac-
tion, in existence for 42 years, is a non-profit telephone information, referral 
and action service dedicated to resolving people’s problems. A free service, it 
is a member of the national organization Call For Action Inc.  ■

MBA President Robert W. Harnais in studio with Dan Rea for 
the “nightside” program on WBZ news Radio 1030.
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Belong hereYOU

memberACCESSMASSBAR
A S S O C I A T I O N

Gear Up For Winter

Belongi

COMING DEC. 1

newest
FREE

member benefit
To learn more, visit www.MassBar.org/Fastcase.

 

Celebrate the holidays with the Mba

Thursday, dec. 10 
5:30–8 p.m.

mBa, 20 WesT sT. 
BosTon Tuesday, Dec. 15, 5–7 p.m. 

Storrowton Tavern 
1305 Memorial Ave. 

West Springfield

Complimentary hors d’oeuvres and beverages

R.S.V.P. at www.MassBar.org/HolidayReception

sponsored by

 

 

 

 

Western Mass. 
Holiday Celebration

Save t he 
Dates

CASINO
Nigh

t
5 t hAnnual

Complimentary hors d’oeuvres  
and beverages
R.S.V.P. at 

www.MaSSBaR.oRg/CaSino

Cradles to Crayons provides children living in 
low-income and homeless situations with the 
essentials they need to thrive—at home, at 
school, and at play.

For thousands of children in need, staying warm is a struggle 
indoors and outside. Help protect kids in your community by 
collecting new hats and gloves to keep them warm this winter.

Big hearts warm 
tiny hands and 
little ears.
Help Cradles to Crayons® 
collect 6,000 hats and gloves 
for local children in need.

You can also 
SHIP DIRECT!

Cradles to Crayons
Attn: Mo Reilly

155 North Beacon St.
Brighton, MA 02135

cradlestocrayons.org
2015_HTGL_FLY_0918

Collect new children’s 
hats and gloves and 
drop them off at  
The Giving Factory® 
or any of our  
drop-off locations.
cradlestocrayons.org/boston/donate-goods/drop-off-locations

Cradles to Crayons provides children living in 
low-income and homeless situations with the 
essentials they need to thrive—at home, at 
school, and at play.

For thousands of children in need, staying warm is a struggle 
indoors and outside. Help protect kids in your community by 
collecting new hats and gloves to keep them warm this winter.

Big hearts warm 
tiny hands and 
little ears.
Help Cradles to Crayons® 
collect 6,000 hats and gloves 
for local children in need.

You can also 
SHIP DIRECT!

Cradles to Crayons
Attn: Mo Reilly

155 North Beacon St.
Brighton, MA 02135

cradlestocrayons.org
2015_HTGL_FLY_0918

Collect new children’s 
hats and gloves and 
drop them off at  
The Giving Factory® 
or any of our  
drop-off locations.
cradlestocrayons.org/boston/donate-goods/drop-off-locations

Donate new children’s hats and gloves 
at any of our drop-off locations.

Donations will be accepted  
Monday, Nov. 16 through Wednesday, Dec. 16.

DROP-OFF LOCATIONS

• Ballin & Associates LLC, 16 Chestnut St., Suite 130, Foxboro

• MBA, 20 West St., Boston (lobby)

• MBA, 1441 Main St., Suite 925, Springfield

• Marcotte Law Firm, 45 Merrimack St., Lowell
(More drop-off locations to be announced)
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For your pracTIce

By emily amara gorDon

The court-
room can be 
an intimidating 
place, especially 
for young law-
yers. Sometimes 
the most chal-
lenging part of 
advocating in 
a courtroom is 
knowing essen-
tial courtroom 

etiquette that we typically do not learn in 
law school. 

What do you do when you are not pre-
pared and need to request a continuance? 
What should you do when you are examin-
ing your client on the stand and you know 
that your client is not being truthful? What 
is the best strategy for examining a hostile 
witness? Understanding how to navigate 
these common, yet troublesome issues can 
make a world of a difference when you 
have to make a quick decision while ap-
pearing in court. 

Join the Law Practice Management 
Section Council, with co-sponsorship from 
the Young Lawyers Division and Criminal 
Justice Section Council, on Nov. 17, at 
12:30 p.m., to get an inside view on how to 
be an effective advocate in the courtroom. 
Retired District Court Judge Robert A. 
Gordon will lead the lunchtime program, 
which will be an excellent opportunity for 
young lawyers and trial attorneys alike to 
get answers to their burning courtroom 
questions. 

The program will provide a candid, 
up-close and practical discussion of effec-
tive tips on how to prepare a case for the 
courtroom, including client and witness 
examination, client preparation starting at 
the consultation stage, common evidentia-
ry issues, how to be a persuasive advocate, 
and what to do and not do in a courtroom. 

Gordon retired this past summer after 

serving as associate justice of the District 
Court Department, Springfield Division, 
for 14 years. Since retiring from the bench, 
Gordon has formed a mediation and arbi-
tration practice, Gordon Resolution, based 
in Brookline.

Before being appointed to a judgeship, 
Gordon was in private practice as a trial 
lawyer for more than 20 years, represent-
ing clients in civil and criminal litigation 
cases in the state and federal courts, as 
well as being approved for appointment 
as counsel in first-degree murder cases in 
Superior Court.

From his vast and broad experience 
handling civil and criminal cases in a high 
volume urban court, Gordon will offer 
constructive and helpful advice to law-
yers who are interested in improving their 
courtroom skills. In addition to his judicial 
experience, Gordon has a substantial back-
ground that enhances his views and obser-
vations of how to improve a lawyer’s ad-
vocacy and effectiveness in the courtroom.

The program will include a popular 
“Top Ten List of Dos and Don’ts in the 
Courtroom,” including: 
1. How should your client dress for court? 
2. What do you when you are late for 

court?
3. When should you (and shouldn’t you) 

file a motion to continue?
4. What do you do when you are frustrat-

ed with how your case is progressing?
5. How you should prepare for court, and 

why it is so important to know the facts 
of your case?  ■

emily Amara Gordon is the principal attorney 
of Amara immigration Law LLC, an immigration 
law practice located in Brookline. She is a 
member of the MBA Law Practice Management 
Section Council and the American immigration 
Lawyers Association (AiLA), and she serves as 
a new Members Division Liaison to the AiLA 
new england Chapter. Gordon can be reached at 
gordon@amaralaw.com.

emily Amara Gordon

Persuasiveness in the  
courtroom: from 
consultation to trial

Snapshots from around the MBA

MBA co-sponsors annual uniform Commercial Code conference
On Oct. 1, the New England Law | Boston’s Business Law Center and Massachusetts Bar 
Association sponsored a free conference on remedies under the Uniform Commercial 
Code. ■

Photo by Jason scally
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To find out how the MBA Insurance Agency can help you with  

your malpractice and other coverage needs, contact us:

Boston (617) 338-0581 • Springfield (413) 788-7878

Email: Insurance@MassBar.org

Unequalled insurance, ensuring 

Massachusetts Bar Association members 

are protected with comprehensive 

coverage in today’s marketplace. 

Underwritten by the nation’s largest 

provider of malpractice insurance,  

MBA Insurance provides expert,  

customer-focused staff.

Designed by lawyers 
for lawyers.

By Dr. Jeff fortgang

Q:My question is not about a clinical problem, per se 
— I function pretty well, have a good marriage and 

don’t drink much — but about how to address an abrupt inter-
ruption in my career, which, now that I think of it, has certainly 
increased my anxiety level. I have been working at the same 
nonprofit (funded by grants) for over 20 years, having worked 
my way up and gotten my law degree along the way. Because 
of a shakeup that amounted to the ousting of my boss, my posi-
tion has been eliminated and I’m a bit rusty on the kinds of le-
gal skills that have not been relevant to my administrative role. 
Certainly I am networking, but I’m not even sure what I am 
looking for at this point and I find myself going in circles. One 

colleague suggested a career counselor; another suggested a career coach. Does LCL 
help with this kind of situation?

A:At LCL (which has the advantage of being free to you as a Massachusetts law-
yer), we would begin with a wide-ranging review and do some clarifying and 

brainstorming with you. Then, in a circumstance like yours, we might well refer you to a 
career coach or a career counselor, either of which might be useful. It turns out that there 
is considerable variation in approaches, both between and within these two categories 
of career assistance providers.

To generalize quite broadly, career counselors are more likely to use standardized 
tests (e.g., of aptitude, interest or style) for assessment, and might help you identify 
available career paths, optimize your resume and prepare for job interviews. Career 
coaches might be more likely to help you look inward to reconnect with your personal 
needs, values and sense of mission; identify obstacles toward moving forward; and offer 
the kind of encouragement or push that, say, an athletic coach provides.

Some career coaches do a fairly brief interview and follow-up, while others con-
tinue with their clients for months. Some begin to resemble therapists, with a series of 
sessions that respond to where the client finds him or herself; others apply more struc-
tured techniques and sequential exercises. We have encountered coaches with particular 
emphasis on mid-life career change, for example, and others who are more oriented 
toward younger or more entrepreneurial individuals. Some coaches are geared toward 
telephonic sessions that can last as little as 15 minutes.

Most of the career consultants to whom LCL refers are well acquainted with careers 
in law (including via their own former work lives). There is, of course, no guarantee of 
successful results, but most people will put forth a more persistent effort in finding a job 
or reconfiguring their careers if they don’t go it alone. Counselors and coaches also vary 
in how much they charge and how much is paid in advance. While we find it reasonable 
when they request prepayment for several hours as a kind of retainer, we have not been 
inclined to refer to those who ask for large sums in advance.

Either burnout or unanticipated changes in work status like yours can lead to a kind 
of stunned inertia or immobilizing anxiety. Connecting with LCL and with a good ca-
reer coach or counselor can be an important part of getting back in motion and develop-
ing a new career plan.  ■

Dr. Jeff Fortgang is a licensed psychologist and licensed alcohol and drug counselor on staff at Lawyers 
Concerned for Lawyers of Massachusetts, where he and his colleagues provide confidential consultation 
to lawyers and law students, and offer presentations on subjects related to the lives of lawyers. Q&A 
questions are either actual letters/emails or paraphrased and disguised concerns expressed by individuals 
seeking LCL’s assistance. Questions may be emailed to DrJeff@LCLMA.org.

Career, interrupted

For your pracTIce
lawyers concerned for lawyers

Dr. Jeff Fortgang 

Snapshots from around the MBA
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BY JonATHAn M.  HoRne

In the depths of the 2008 financial 
crisis, General Motors (Old GM) filed 
the fourth-largest bankruptcy in the his-
tory of the United States, seeking ap-
proval to sell substantially all of its as-
sets to a newly formed entity (New GM) 
“free and clear” of its legacy liabilities. 
At the time, Old GM was bleeding cash 
and surviving only thanks to emergen-
cy loans from the federal government, 
earning it the dubious nickname “Gov-
ernment Motors.” That sale — total-
ing approximately $82 billion — was 
approved within 40 days of the bank-
ruptcy filing and allowed New GM to 
emerge from bankruptcy a more finan-
cially stable company.

Fast forward to March 2014, when 
New GM first announced to the pub-
lic the presence of defects in ignition 
switches installed in model years prior 
to the bankruptcy sale. Dozens of ac-
cident deaths have reportedly been 
linked to the defect, which has resulted 
in one of the largest automobile recalls 
in history. Significantly, at the time of 
the bankruptcy sale, dozens of GM em-
ployees, including engineers, senior 
managers and attorneys, knew enough 
information about the ignition defect 
to trigger Old GM’s obligations under 
the National Traffic and Motor Vehicle 
Safety Act to conduct a recall of the af-
fected vehicles. Upon this revelation, 
vehicle owners immediately filed com-
plaints against New GM. In response, 
New GM agreed to compensate victims 
who suffered physical injury or death 
as a result of the defect, but otherwise 
argued that the “free and clear” provi-
sion of the Bankruptcy Court’s sale 
order insulated it from successor li-
ability on claims for various forms of 
economic loss. The U.S. Bankruptcy 
Court for the Southern District of New 
York — the same court that approved 
the bankruptcy sale — recently entered 
an order enforcing that sale order and 
concluding that ignition switch defect 
claims were barred by the bankruptcy 
sale order.

The bankruptcy sale
The increasingly favored means of 

accomplishing a bankruptcy “reorga-
nization” is to sell substantially all of 
the bankruptcy debtor’s assets free and 
clear of all liens, claims and encum-
brances under Bankruptcy Code § 363. 
These so-called “363 Sales” amount 
to an effective short sale of the going 
concern business, with the Bankruptcy 
Court sale order insulating the pur-
chaser from claims of pre-bankruptcy 
creditors. Generally, the purchaser of a 
debtor’s assets is not liable for claims 
asserted against the debtor unless the 
purchaser expressly agrees to assume 
such liabilities. However, in the case 
of future claims against a purchaser 

— such as where a product sold prior 
to the bankruptcy sale injures some-
one after the sale — the issue becomes 
much thornier when these future claim-
ants lacked sufficient notice and con-
stitutional due process that are bedrock 
principles on which bankruptcy sales 
are built. 

By any standard, the GM bank-
ruptcy and 363 Sale were remarkable. 
The company employed over 200,000 
people and did business with approxi-
mately 11,500 vendors as part of its 
supply chain that employed approxi-
mately 500,000 more people. These 
factors alone made it a complex deal, 
made only more complicated by the 
United States and Canadian govern-
ments’ involvement and a 40-day clos-
ing deadline. In total, 850 parties in in-
terest objected to the sale in one form 
or another, although the majority of 
objections were to specific provisions 
of the proposed order — including the 
free and clear provision — and not to 
the sale as a whole. Ultimately, the 
court overruled objections to the free 
and clear provisions and concluded that 
New GM should be protected from suc-
cessor liability claims. 

The ignition switch 
claimants 

While the ignition switch defect 
resulted in many accidents causing in-
jury and death, New GM had agreed to 
satisfy claims for death, personal injury 
and property damage in accidents oc-
curring after the 363 Sale involving ve-
hicles manufactured by New GM and 
Old GM alike. Furthermore, the Sale 
Order did not insulate New GM from 
its obligations to conduct recalls and fix 
defects in accordance with federal and 
state law, even for defects in vehicles 
manufactured by Old GM.

Thus, the claims put at issue by the 
363 Sale were limited to mostly unliq-
uidated claims alleging an amalgam of 
economic loss damages estimated in 
the aggregate between $7 and $10 bil-
lion. These economic loss damages al-
legedly flowed from such things as the 
reduction in the resale value of affect-
ed cars, other economic loss, such as 
missing work when getting the ignition 

switch replaced, and inconvenience. 
Other classes of claimants included 
victims suing with respect to accidents 
occurring before the bankruptcy sale, 
and owners of non-defective GM vehi-
cles claiming that the defect and recall 
caused damage to the GM brand and 
thus resulting economic loss to them. 

The court’s analysis
The Bankruptcy Court focused on 

whether the bankruptcy sale process 
afforded the various ignition switch 
claimants procedural due process, and 
if not, whether the court could or should 
do anything about it at this stage. 

Generally, notice must be provided 
in bankruptcy cases that is reasonably 
calculated, under all the circumstances, 
to apprise people of the pendency of 
any proceeding that may result in their 
being deprived of any property, and to 
afford them an opportunity to present 
their objections. However, where the 
identities of creditors are known, actual 
notice must be given. Thus, while the 
court concluded that notice by publica-
tion was sufficient to all vehicle owners 
generally, it was not sufficient to own-
ers whose cars had ignition switch de-
fects, because at that time Old GM had 
a known recall obligation and knew the 
names and addresses of those owning 
the affected vehicles. As a result, igni-
tion switch defect claimants had not re-
ceived sufficient notice of the 363 Sale. 

However, even where a claimant has 
not received sufficient notice, due pro-
cess is not violated unless the lack of 
notice results in actual prejudice to the 
aggrieved party. Thus, the court con-
cluded that while the claimants were 
prejudiced with respect to the bar date 
for filing claims against Old GM, only 
economic loss claimants were preju-
diced with respect to the 363 Sale be-
cause at the time of the sale, the court 
considered and rejected most of the 
same arguments the ignition switch 
claimants now advanced. In one re-
spect, however, the court held that eco-
nomic loss claimants were prejudiced 
by their lack of notice, noting that no 
one had argued — as they were now — 
that the proposed bankruptcy sale order 
was overbroad in that it should not have 

excluded claims involving Old GM ve-
hicles and parts, so long as the claims 
were based solely on New GM conduct 
and not successor liability.

Given that certain claimants’ pro-
cedural due process rights had been 
violated, the court concluded that 
they deserved a remedy tailored to the 
prejudice they suffered, to the extent 
the law permits. However, the fact that 
purchasers of bankruptcy assets like 
New GM acquire property rights too, 
and that taking away purchasers’ con-
tractually bargained-for rights strikes 
at the heart of the bankruptcy system, 
was also a critical factor in the court’s 
analysis. In light of these concerns, the 
court settled on a “remedy” of sorts by 
clarifying that under its previous sale 
order New GM would have liability for 
ignition switch defect claims only to 
the extent that it had engaged in its own 
independently wrongful conduct, and 
not because it assumed any Old GM li-
abilities. Ultimately, the court affirmed 
that New GM would not suffer suc-
cessor liability for Old GM liabilities, 
and thus cautioned trial courts analyz-
ing claims that are supposedly against 
New GM to be extraordinarily careful 
to ensure that they are not in substance 
successor liability claims “dressed up 
to look like something else.”

Conclusion
While the GM bankruptcy and sale 

were certainly unique in scope and cir-
cumstance, the court’s ruling that igni-
tion switch claimants cannot assert suc-
cessor liability claims against New GM 
based on Old GM conduct reaffirms 
that sales “free and clear” of prepetition 
claims mean what they say, and that 
buyers can generally rely on the pro-
tections provided by bankruptcy sale 
orders even where substantial unknown 
liabilities are subsequently revealed. ■

This article appeared in the Summer 
2015 edition of the ComCom Quarter-
ly, the newsletter of the Complex Com-
mercial Litigation Section. For more 
articles like these on business litiga-
tion, bankruptcy and intellectual prop-
erty topics, check out the Quarterly at 
http://is.gd/lFJCJw.

M a s s a c h u s e t t s  B a r  a s s o c i a t i o n

reviewsection maSSachuSettS 
laWyerS Journal

November 2015M
A

SS
A

C
H

U
SE

TTS BAR ASSO
C

IA
T

IO
N

1 9 1 1

substantive section-
specific articles are 
featured regularly in 
lawyers Journal.

Bankruptcy court rules successor ignition switch defect 
claims are barred against ‘new GM’ 

JonATHAn M. 
HoRne is a senior 
associate at Jager 
Smith PC in Boston. 
He represents debtors, 
trustees, committees 
and creditors in 
connection with 

all aspects of commercial insolvency and 
reorganizations, and parties in various areas of 
commercial litigation, including construction law 
disputes and corporate directors and officers 
fiduciary claims.

B a n k r u p t c y  l a w
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MBF honors grantees and Elaine M. Epstein at reception in Boston

MASSACHUSETTS BAR FOUNDATION
Keeping  the  promise  of  ju st ice  s ince  1964

www.MassBarFoundation.org

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through 
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help 

safeguard the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

THANK YOU TO OUR NEWEST FELLOWS

BUILDING A STRONG FOUNDATION

From left: Elizabeth A. Soule, MetroWest Legal 
Services; Jacquelynne J. Bowman, Greater Boston 
Legal Services; Georgia D. Katsoulomitis, Massa-
chusetts Law Reform Institute

From left: MBF 2015 Legal Intern Fellows 
Lauren Schaal and Shayna Sehayik, both of 
Boston College Law School, and Louis Fisher 
of Harvard Law School

From left: Anna Richardson, Veterans Legal 
Services; MBF Trustee John T. Lynch, Davis, 
Malm & D’Agostine PC; Sharon Mason, Chil-
dren’s Law Center of Massachusetts.

From left: MBA Past President Elaine M. 
Epstein, Todd & Weld LLP, and MBF and 
MBA Past President Alice E. Richmond, 
Richmond & Associates.

From left: MBF Trustee Daniel J. Gleason, Nutter, McClennen & Fish LLP; 
Anthony Marino, Irish International Immigrant Center; MBF President 
Robert J. Ambrogi; David C. Henderson, Nutter, McClennen & Fish LLP

From left: Anita P. Sharma and Antonio P. Castro 
Aranda, both of the Political Asylum/Immigration 
Representation Project, and Mojdeh Rohani, Com-
munity Legal Services and Counseling Center

2015 President’s Award recipient MBA Past Presi-
dent Elaine M. Epstein, Todd & Weld LLP, and MBF 
President Robert J. Ambrogi

PR E SI DE N T ’ S  C I RC L E*
ELAINE M. EPSTEIN
Todd & Weld LLP, Boston

L OU IS  D.  BR A N DE IS  F E L L OW *
IRIS TAYMORE SCHNITZER

Boston

FOU N DAT ION  F E L L OWS
RAYMOND E. DINSMORE

Dinsmore Stark Attorneys at Law, Northampton

JEFFREY L. HIRSCH
Hirsch Roberts Weinstein LLP, Boston

MAUREEN A. LOMBARDO
Law Office of Maureen A. Lombardo, Winchester

KRISTEN S. RUFO
LaTanzi, Spaulding & Landreth PC, Orleans

*Please note: In accordance with the Massachusetts Code of Judicial Conduct, this 
list does not include the names of judges who have become Leadership Fellows.

Why I give

MBF LOUIS D. BRANDEIS FELLOW  
PAUL J. KLEHM 

Partner, Krasnoo, Klehm &  
Falkner LLP, Andover

“Each spring, I look forward 

to receiving a package of 

applications from the Massa-

chusetts Bar Foundation. The 

MBF offers me an opportunity 

to meet with inspirational 

attorneys and leaders in the 

area who devote themselves 

to serving the civil legal needs 

of the poor and other under-

served populations in Massa-

chusetts. When my very small 

role in the grantmaking pro-

cess is completed each year, 

I take satisfaction in knowing 

that I have participated in a 

process that truly helps those 

in need.”

NOMINATE 2
HELP US BUILD A STRONG FOUNDATION

With the help of Massachusetts Bar Foundation Fellows from across 
the state, we have successfully launched our Nominate 2 campaign 
with the goal of increasing membership in the MBF Society of Fel-
lows. We sincerely thank those Fellows who have already submit-
ted nominations to ensure that our foundation continues to grow 
and thrive. 
To nominate a Fellow online or download a nomination form, visit 
our website at www.MassBarFoundation.org/Nominate-2.

We would like to thank all of the grant-
ees, Fellows and friends of the Massachu-
setts Bar Foundation who joined us for our 
Grantee Reception in Boston on October 
15. We enjoyed a wonderful evening and 
hope you did too!

A special thanks to our 2015 Presi-
dent’s Award recipient, Elaine M. Epstein 
of Todd & Weld LLP, and our Grantee 
Speaker, Anthony Marino of the Irish In-
ternational Immigrant Center.

Photos from the MBF’s Grantee Recep-
tion held in Amherst on Tuesday, Oct. 27 
will be featured in the December issue of 
Lawyer’s Journal.

Visit www.MassBarFoundation.org to 
view the complete photo gallery.

The MBF Society of Fellows includes Massachusetts attorneys and judges who are 
committed to giving back to the profession and supporting legal services for the 
poor in our state.  To learn more, or to join, visit www.MassBarFoundation.org.
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BY PHiL iP  SAunDeRS JR.

First mover advantage (FMA) is the 
market advantage that a firm gains for 
being first with a product. In LightLab 
Imaging Inc. v. Axsun Technologies Inc. 
& Another, SJC-11374, July 28, 2014, 
the Supreme Judicial Court affirmed a 
decision to deny lost profits claimed, 
in part, based upon the plaintiff’s as-
sertion of FMA. The trial court had 
not rejected the FMA concept per se, 
but found no evidence of loss and the 
methodology deficient “particularly as 
to quantification.”

Since LightLab, FMA has been 
argued by a pharmaceutical develop-
ment company seeking a preliminary 
injunction in Theravectys SA v. Immune 
Design Corp., C.A. No. 9950-VCN, 
Court of Chancery of Delaware, March 
9, 2015. The court, in finding failure to 
establish irreparable harm, observed 
that the “first-mover advantage argu-
ment … fails to establish a non-specu-
lative harm.” It will be interesting to see 
whether the argument will be resusci-
tated at trial and, if so, with what result.

Other unsuccessful appearances of 
FMA include a trade secrets case in 

which the plaintiff argued potential loss 
of FMA in a failed attempt to obtain an 
injunction. See Aetna, Inc. v. Bradley 
M. Fluegel et al, CV0740333455, Sup. 
Ct., Conn., July 7, 2008. Also, in a case 
that did not go to trial, in which the 
author was an expert for the defense, 
the plaintiff’s expert described the ad-
vantage of being the first mover but 
was unable to point to any specific lost 
profits. The case settled with no money 
changing hands.

More promising for the first mover 
concept was a favorable mention at the 
U.S. Supreme Court: “Firms that inno-
vate often capture long-term benefits 
from doing so, thanks to various first 
mover advantages, including lockins, 

branding, and networking effects.” See 
Bernard L. Bilskey et al v. David J. Kap-
pos, 130 S.Ct. 3218, June 28, 2010. The 
same Court of Chancery of Delaware 
that rejected first mover advantage in 
Theravectys subsequently accepted the 
theory as the basis for the choice of a 
growth rate above the rate of inflation, 
a small part of a much larger company 
valuation analysis. See Leilani Zutrau 
v. John C. Jansing et al, C.A. No. 7457-
VCP, Court of Chancery of Delaware, 
July 31, 2014.

There is an extensive literature on 
FMA. The prevailing view is that be-
ing the first mover confers an advan-
tage. Some studies have focused not on 
FMA per se but on explaining market 
share. Eleven such studies have found 
market share and order of entry to be 
correlated: The earlier a product was in 
the market, the larger its market share 
was likely to be.

However, there is general agreement 
in the literature that the magnitude and 
durability of the advantage may vary 
substantially depending upon a variety 
of factors, some of which are discussed 
below.

The extent of FMA is different in 
different product categories. The ad-
vantage generally dissipates over time. 
The size and durability of FMA is af-
fected by advertising (the first mover’s 
and the competition’s), pricing and rel-
ative quality (or at least customer per-
ception of relative quality) of later-en-
tering products. Sometimes being first 
mover is more important than being 
better; followers with superior products 
don’t always succeed in overtaking the 
first mover. 

FMA can be enhanced by having a 
technology not readily replicated by a 
competitor, for legal or other reasons; 
control of scarce resources, which the 
first mover may own, collect or create 
(e.g., raw material, IP, location, key 
employees, key suppliers, customer 
first impressions, know-how); customer 
switching costs (i.e., monetary or sim-
ply intangible costs of changing habits 
or organizational practices or of learn-
ing new methods); and network effects, 
which can create a kind of switching 
cost in situations where customers seek 
a common standard or the ability to in-
teract with other users.

Market factors are important as 
well. New product categories seem to 
attract more followers than old catego-
ries. For a brand extension, being first 
mover can count for more than for a 
new brand. Rapid market expansion 
can be a blessing, if the first mover has 
the resources to keep up, but a curse, if 
the first mover does not and a follower 
does. If a technology is disruptive (e.g., 
the PC), rather than incremental (e.g., 
new kinds of mainframes), it is hard-
er to predict what will become of the 
FMA.

In short, whether the first mover can 
establish and maintain market leader-
ship seems to be highly case specific, 
depending upon a variety of factors 
which may or may not be relevant to a 
particular industry, market or company. 

There are definitional issues that 
would need to be addressed in any suc-
cessful claim based on FMA.

Is the first mover the inventor or 
holder of the patent, the first to develop 
a prototype, the first to market or the 
first to develop a significant market 
share? Obviously, the further along the 
plaintiff is, the stronger the case.

What is the market? A new phar-
maceutical effectively treating a dis-
ease, with no previous effective treat-
ment, defines the market and is the first 
mover. If the pharmaceutical treats a 
disease that has existing remedies, the 
new product may be the first mover in 
only a market segment.

What is the time horizon? Plain-
tiffs like to assume their products will 
triumph in perpetuity. However, courts 
are reluctant to award damages based 
upon projections into a distant future, 
particularly, as in LightLab, when the 
projections go beyond some identifi-
able date certain (e.g., expiration of 
a lease, contract or patent). It may be 
enough to demonstrate that, but for the 
breach or tort, the plaintiff would likely 
have enjoyed a few years of profitabil-
ity.

What is the basis for damages? The 
common claim, as in LightLab, is for 
lost profits. However, a common end 
for successful startups is to be bought 
out, as happened to LightLab, which 
never made money but sold for $92.8 
million. The grounds for damages may 
need to be reframed from lost profits to 
something else — say, loss of capital 
or destruction of value. Doing so would 
raise legal and economic issues beyond 
the scope of this brief paper, but to deny 
the possibility would be to deny a rem-
edy for loss of potential with real eco-
nomic value.

Netscape can be an example, with 
20-20 hindsight, of how these definition-
al issues might have been addressed had 
Netscape been in litigation. Netscape 
did not develop and was not the first to 
market a browser, but it was arguably the 
first to develop and dominate a signifi-
cant browser market (first mover defini-
tion). The market was fairly clearly de-
fined: a means of finding stuff on the in-
ternet (market definition). The company 
existed independently for only five years 
(time horizon). Cumulatively, prof-
its were negative, but AOL purchased 
Netscape in a deal valued at the time at 
about $4.2 billion (basis for damages). 

The brief history of the FMA con-
cept in litigation makes it clear that 
merely asserting FMA as the basis for 
a lost profits claim accomplishes little. 
However, the extensive work that has 
been done on FMA outside the courts 
makes it clear that the advantage is real. 
FMA may best be thought of not as a 
sole basis for a damage claim but as a 
useful framework within which to per-
form a traditional lost profits analysis. 
FMA could be a lens through which to 
examine the facts of a case to assess the 
magnitude of a FMA and help quantify 
the damages. With a proper analysis of 
the relevant factors, FMA may yet play 
a meaningful role in the courtroom. ■
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QUOTABLE
NOTABLE A

N
D

M B A  M E M B E R S  I N  T H E  M E D I A

MBA CRIMINAL JUSTICE SECTION VICE CHAIR PETER ELIKANN 
WORCESTER TELEGRAM & GAZETTE, OCT. 8

Elikann was quoted in the T&G in a story involving a home 
invasion in Warren. Massachusetts General 
Law Chapter 278 Section 8A states that 
residents can defend themselves inside their 
home only if they feel “great bodily injury 
or death” may be inflicted upon them. Where available, news clips — including audio/video — can be found on our website at www.MassBar.org.

Text messages in suicide case
A reasonable reading of the text communication constitutes 
the legal definition of a threat. [The texts in this case] were 

communicated with the intent to inflict physical harm.

MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER MARTIN W. HEALY 
BOSTON GLOBE, SEPT. 23

Healy was quoted in a Globe story about a Plainville teenager facing an involuntary man-
slaughter charge in the suicide death of a fellow teenager from Mattapoisett. A Bristol Coun-
ty Juvenile Court judge refused to dismiss the charge against her on Wednesday.

“Stand your ground” law Solve It 7: car towed

I do see how a lot of people could cheer it 
(assaulting a burglary suspect outside the home). 

But, outside? In every way it’s in violation.

It should be the city’s bill. The 
city should pay for it. They towed 

a legally parked car.
MBA PRESIDENT ROBERT W. HARNAIS 

WHDH (CHANNEL 7), SEPT. 17

Harnais provided legal analysis in this installment of 
“Solve It 7” which addressed the issue of who is re-
sponsible for a towing bill when a legally parked car 
has to be towed due to an emergency situation.

Networking reception to follow.

Presented by the MBA Consumer Advocacy Task Force

WEDNESDAY, NOV. 18,  4 –7 P. M .
MBA , 20 WEST ST. ,  BOSTON

S E C O N D  A N N U A L

This event is FREE and open to the public.

 R.S.V.P. AT 
WWW.MASSBAR.ORG/CONSUMERPINNACLE 

OR CALL (617) 338-0530.

FEATURING PANEL 

DISCUSSIONS 

and the 

PRESENTATION OF  

MBA PINNACLE  

AWARDS TO:

 
13TH ANNUAL IN-HOUSE COUNSEL 

CONFERENCE: MANAGING 
GROWTH IN CHANGING TIMES

 THURSDAY, NOV. 19, 9 A.M.–1 P.M. 
THE WESTIN WALTHAM BOSTON 

70 3RD AVE., WALTHAM

 KEYNOTE ADDRESS

PETER MACDONALD, ESQ.
Executive Vice President and General 

Counsel, loanDepot.com LLC

REGISTER AT:
WWW.MASSBAR.ORG/INHOUSE 

OR (617) 338-0530

Save the dates for these upcoming programs ...
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