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PRESIDENT’S VIEW
Marsha Kazarosian

Celebrate with a
thank you
This is a wonderful time for the Massachusetts Bar Association — we have
a lot to cheer about. And now that our
Annual Dinner is upon us, that is exactly
what we are going to do, loud and clear!
In 2015, with the support of our judiciary and our Legislature, Massachusetts finally embraced attorney-conducted voir dire, and we recognize two individuals in particular — House Speaker
Robert A. DeLeo (President’s Award)
and Superior Court Judge Dennis Curran (Chief Justice Edward F. Hennessey
Award) — who played significant roles
in bringing this to fruition. Both have
been vocal supporters of justice and
friends of the bar for many years, and I
am so pleased to present them with these
well-deserved awards.
And I am also particularly excited
to have Mark Geragos, an internationally acclaimed trial lawyer and civil
rights advocate, who has represented
some of the most recognizable figures
in entertainment and politics, as our
keynote speaker. On a personal level, I
am especially looking forward to meeting a fellow Armenian who has done so
much for the Armenian community and
brought important recognition to the Armenian genocide, which marks its 100th
anniversary this year.
I cannot highlight the Annual Dinner
as a celebration of our year without recognizing our member-volunteers who
made it possible. Quite a lot happens in
an MBA year, from CLEs to seminars to
community-based programs and everything in between. And while we are fortunate to have an incredibly dedicated
and hard-working staff, equally important are the hundreds of members who
volunteer substantial time and effort to
the association. The MBA will honor
several volunteers this summer at our
Annual Volunteer Recognition Dinner,
and we are grateful for all the nominations we received last month. We have
many worthy award recipients, including those unsung heroes whose important work behind the scenes often goes
unheralded.
We have extraordinarily dedicated
members — members who not only participate, but who give back to us every
day. I want to take this opportunity to
thank you all, even if there isn’t enough
space in this column to list each and every volunteer by name.
Thank you to everyone who has vol2
unteered to be on an MBA com-

Fully funding Massachusetts courts
protects fundamental rights
BMC's Hogan discusses how budget cuts
to the judicial branch impact access to justice
As Massachusetts legislators prepare
their proposals for the commonwealth’s
fiscal year 2016 budget, it is important
that the judicial branch be fully funded
so that our courts can continue to provide
equal justice for all. The Massachusetts
Bar Association continues its advocacy
on behalf of the courts.
In addition, the American Bar Association’s Tort Trial and Insurance Practice Section (TIPS) has created a Full
and Fair Court Funding Toolkit, which
includes information to help people understand the national crisis caused by
underfunded courts, as well as tools to
“take action.” One of the most powerful components of the toolkit is a video
featuring Boston Municipal Court ClerkMagistrate Daniel J. Hogan, president of
the Massachusetts Association of Magistrates and Assistant Clerks, who discusses how budget cuts have impacted
the courts in Massachusetts.
Hogan, who is involved with the
ABA’s Fair Court Funding Initiative
through his work with the association’s
Tort and Insurance Practice Section, took
part in a Q&A to discuss how the Massachusetts courts, and the general public,
are impacted by lower funding of the judicial branch.
10

BMC Clerk-Magistrate Daniel J. Hogan

“Clerk Hogan comes to the issue with strong
credibility as someone who has lived through
the fiscally tough time. Being a constant team
player separates him from a number of others.”
–Martin W. Healy, MBA Chief Legal Counsel and Chief Operating Officer

Access to Justice Award
winners to be honored at Annual Dinner
The Massachusetts Bar Association’s Access to
Justice Awards will be given to six attorneys and
one law firm, recognizing their exemplary legal
skills and service to the community this month at
the MBA’s 2015 Annual Dinner at the Westin Boston
Waterfront.

Honorees
•
•
•
•
•
•
•

Adriana Lafaille, Rising Star Award
Elizabeth Toulan, Legal Services Award
Ropes & Gray LLP, Pro Bono Award for Law Firms
Brian McLaughlin, Pro Bono Publico Award
Benjamin Evans, Defender Award
Jonathan Miller, Prosecutor Award
Willard P. Ogburn, Lifetime Achievement Award

Access to Justice honoree profiles begin on page 4.
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Continued from page 1
mittee or task force. You not only make
us better as an association, you give heft
to our role as the preeminent voice of the
legal profession.
Thank you to everyone who served
as a faculty member or panelist during
one of our CLEs or seminars this year.
As we repeat and believe, “A Massachusetts Bar Association lawyer is an educated lawyer.” And we have you to thank
for that.
Thank you to the nearly 150 lawyers
and judges who volunteered as team
coaches or mock trial judges during our
Mock Trial program. We are grateful for
your commitment to this program, especially this year — Mock Trial’s 30th
— when the weather wreaked havoc on
the schedule. Your guidance and tutelage
has enriched the lives of hundreds of
high school students.
Similarly, I want to thank all of the
volunteer mentors who take part in our
Tiered Community Mentoring Program.
You continue to build on the program’s
national reputation for innovation and,
most importantly, positively affect the
lives of students at all levels, many of

whom are destined for great careers in
the law.
Thank you to everyone who brought
MBA services to our community at
large. We had more than 60 lawyers literally “answer the call” as a volunteer with
one of our Dial-A-Lawyer programs, in
Boston and in Western Massachusetts.
And more than 100 of you donated time
and expertise to our Elder Law program,
including work on the Elder Law Guide.
Whether answering questions and giving
pro bono legal advice by phone or visiting a senior center in person, you have
filled a much needed service for some of
the most vulnerable residents throughout
the commonwealth.
And I want to offer a special thank
you to the volunteer leaders of the bar;
those of you who serve on our Executive
Management Board, our House of Delegates, or as a section or division chair
or vice chair, and to all of the Section
Council and Division members. Your
active leadership and steady guidance
makes the MBA better year after year.
There is a particular set of volunteers
I do need to mention by name: my fellow

officers. They, too, are volunteers who
sacrifice their personal and professional
time to serve their fellow Massachusetts
lawyers through the MBA. The MBA
is lucky to have them, and they deserve
a virtual standing ovation for all of the
time, energy and personal commitment
that each one has given to our association. Robert Harnais (president-elect),
Christopher Sullivan (secretary), John
Morrissey (vice president), Christopher
Kenney (vice president) and Jeffrey Catalano (treasurer) — thank you from the
bottom of my heart for serving with me
this year. Not only have I learned a great
deal from each of you, but your support
and friendship have made it a wonderful
journey to success!
At the Annual Dinner on May 7, I
will ceremonially pass the president’s
gavel to the next MBA president, Bob
Harnais, who will take over on Sept. 1.
But we still have a few more months
left in this association year for summer
socials, free CLEs and more. So for any
MBA member reading this today, consider this a resounding “Thank you!” for
making this entire year so wonderful.  ■
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Healey keynotes Annual Labor & Employment Law Spring Conference
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Photos by John Pregmon

Advertising (617) 896-5307

The Massachusetts Bar Association’s Labor & Employment Law Section hosted its 36th Annual Labor & Employment Law
Spring Conference at Suffolk University Law School on April 14. The conference included a keynote address by Massachusetts
Attorney General Maura Healey (pictured, above). Conference highlights included a panel of experts providing a detailed review
of developments in the fields of labor law and employment law over the past year, underground economy policy initiatives and
misclassification of independent contractors.
■
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News from the Courts
Gavin named statewide training
supervisor for Mass. Probation
Service
Patricia W. Gavin has been named the new statewide training supervisor for the Massachusetts Probation Service by Commissioner Edward J. Dolan.
The Massachusetts Probation Service Training
Academy, located in Clinton, was the site of 269
training workshops attended by approximately 8,000
participants in the past year.
As the Statewide Training Supervisor, Gavin will
develop, manage and implement a comprehensive
program of training and professional development for
Probation staff. She will also be responsible for creating training policies and protocols.
Prior to her appointment as training supervisor,
Gavin worked as an associate professor of criminal
justice and director of the Criminal Justice Department at Anna Maria College in Paxton. She served
as co-director of the Molly Bish Center for the Protection of Children and the Elderly and as program
supervisor for the RFK Action Corps for Children in
Lancaster. Gavin is also a former adjunct professor at
Fitchburg State University.
She earned a bachelor’s degree in law and society and sociology from the University of CaliforniaSanta Barbara. She graduated from Northeastern University with a master’s degree in criminal justice and
earned a doctorate in criminal justice from Rutgers
University in Newark, N.J.

Training grant to improve
delivery of drug, mental health
services in Franklin County
The Massachusetts Trial Court, in partnership
with the Department of Public Health and the De-

partment of Mental Health, has received a training
grant that will help improve the coordination of drug
and mental health services and their delivery to residents in Franklin County.
The training, provided by the Substance Abuse
and Mental Health Services Administration’s GAINS
Center, will enable the court system and community
organizations to identify available services and solutions that help individuals with mental health and
substance abuse issues who are at various stages of
involvement with the criminal justice system.

SJC invites public comment on a
proposed new Code of Judicial
Conduct
The Supreme Judicial Court’s Committee to
Study the Code of Judicial Conduct invites public comments on a proposed new Code of Judicial
Conduct. The SJC established the committee in September 2012 and asked it to review the current Massachusetts Code of Judicial Conduct in light of the
American Bar Association’s 2007 Model Code of
Judicial Conduct. The current Massachusetts Code
of Judicial Conduct is based on the American Bar
Association’s 1990 Model Code. The committee is
chaired by Justice Cynthia J. Cohen of the Appeals
Court, and committee members are drawn from the
judiciary, the bar and academia.
Visit www.mass.gov/courts/court-info/sjc/ to review the proposed code. The committee will make
its recommendations to the Justices of the Supreme
Judicial Court following receipt and review of public
comments. Comments are due by Friday May 22, and
should be directed to the Committee to Study the Code
of Judicial Conduct at CodeJudicialConductComm@
sjc.state.ma.us. The comments received will be made
available to the public.

Translated restraining order
forms now available in eight
languages
The Massachusetts Trial Court announced that
forms and instructions for filing an Abuse Prevention
Order, known as a restraining order, are now available
in eight languages.
In addition to English, the forms are now available in the following languages: Spanish, Arabic,
Chinese, Haitian Creole, Khmer, Portuguese, Russian
and Vietnamese. These and other translated forms are
available on the Trial Court’s online Language Access Portal online at www.mass.gov/courts/languageaccess.
“For individuals under stress, navigating the court
system can be a challenge in any language,” said Trial
Court Chief Justice Paula M. Carey. “The trauma that
often accompanies a restraining order hearing can
make it even more daunting to come to court. Translated restraining order forms will enable people with
limited English proficiency to understand the forms
related to their case and help them advocate for their
own protection.”
■
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Rising Star Award
Adriana Lafaille
American Civil Liberties Union of Massachusetts
As a native of Brazil, Adriana
Lafaille constantly saw families being separated by deportations. Even
as a young child, she thought there
must be a more fair and humane
way to handle immigration — so
she decided to do something about
it. Lafaille came to the United States
when she was five, graduated from
Harvard Law School and now advocates for immigrant rights as a legal fellow for the
American Civil Liberties Union (ACLU) of Massachusetts.
“I went to law school because of what I saw happening in the community around me,” said Lafaille.
“As lawyers we all have a set of skills that we can employ to help make the lives of those around us a little
bit better.”
Her most meaningful work has centered on the case
of Gordon v. Johnson, in which the ACLU and its partners obtained a class action ruling allowing more than
100 detainees a year in Massachusetts to be eligible
for individual bond hearings when placed in mandatory immigration detention. To date, more than 50 detainees, including Lafaille’s client, have been released
from immigration detention under a court order.
Lafaille has also spearheaded a pro bono effort to
provide legal counsel for detainees at their bond hearings by enlisting the help of law firms such as Greenburg Traurig LLP, Foley Hoag LLP and WilmerHale.
“I feel very lucky that I’ve had the chance to work
with really great lawyers who have helped me to grow
and who have always placed a lot of emphasis on
mentorship, which is the best thing you can have as a
young attorney,” said Lafaille.
Prior to her fellowship at the ACLU of Massachusetts, Lafaille clerked for Hon. Ralph D. Gants of the
Supreme Judicial Court and Hon. Mark L. Wolf in the
U.S. District Court, District of Massachusetts.

Legal Services Award
Elizabeth Toulan
Greater Boston Legal Services
Elizabeth Toulan considers it
an “incredible privilege” that she’s
been able to help serve low-income,
marginalized and often exploited
populations during her legal career
as a senior attorney at Greater Boston Legal Services (GBLS).
As part of a team effort that involved decades of work, Toulan
helped bring about an earned sick
time benefit under Massachusetts law through a ballot
question, which voters passed in November 2014. The
lack of any earned sick time has had a serious effect
on low-wage families and a particularly devastating
impact on poor working mothers. The new law, which
is set to take effect on July 1, will provide earned sick
time to 1 million workers in the commonwealth, or
more than 30 percent of the workforce who currently
have no access to such a benefit.
After the success of the ballot question, Toulan is
working with others, such as the Attorney General’s
Office and the Secretary of the Commonwealth’s Office, to have the new law implemented so that it provides protections to those who are most in need of its
benefits.
Specifically noting the work of GBLS Employment
Law Unit Lead Attorney Monica Halas, Toulan points
out that the earned sick time benefit was ultimately the
result of many different constituencies working together toward a common goal.
“This award is really an award that belongs to
Greater Boston Legal Services as a whole and not me
as an individual,” said Toulan. “If it wasn’t for members of the private bar who go up to the State House
and speak to their legislators and fight for increased
funding for legal aid we could not do this work.”
In addition to 14 years at GBLS, Toulan’s career
also includes work at the Department of Children and
Families, private practice and coordinating the Family
Economic Initiative at GBLS.

Pro Bono Award for Law Firms
Ropes & Gray LLP
Ropes & Gray
LLP has a history of
being responsive to
the needs of the community, which dates
back to its founding.
The firm was selected
as the recipient of the
Access to Justice Pro Bono Award for Law Firms for the
depth and breadth of its ongoing commitment to pro bono
projects.
In 2014, more than 1,200 Ropes & Gray LLP professionals (partners, associates, paralegals and retired partners) spent more than 106,000 hours assisting pro bono
clients. In Massachusetts alone, professionals from the
firm logged approximately 50,000 hours of pro bono service last year.
Two of the most successful pro bono projects the firm
conducts in the commonwealth are the Massachusetts
Juvenile Justice Pay for Success Initiative, an innovative program aimed at reducing recidivism among young
men, and the Medical Legal Partnership, which helps local families and patients with health care and legal concerns at the Dorchester House Multi-Service Center (Dot
House).
The Massachusetts Juvenile Justice Pay for Success
Initiative involved approximately 20 corporate lawyers
at Ropes & Gray LLP, who spent a total of 1,500 hours
on the project. These attorneys negotiated and drafted 27
separate contracts with funding providers, which provide
counseling, life skills, education and vocational training
for more than 900 young men aged 17 to 23 in Boston,
Chelsea and Springfield. Ropes & Gray LLP and Third
Sector Capital Partners were honored by the Boston Business Journal with the “Partners of the Year” award for
their work on the project.
“Corporate lawyers are often seen as the villains of
Wall Street, so to be able to do something like this was
extremely gratifying,” said partner Winthrop G. Minot,
who oversaw the firm’s involvement in the program.
Ropes & Gray LLP has been a part of the Medical
Legal Partnership at Dot House since 2008. For more
than 100 years, Dot House has served as a health center
for low-income and immigrant populations. Many of the
families and individuals being treated for health problems
have underlying legal issues stemming from poverty and
a lack of effective resources.
Professionals from Ropes & Gray LLP help train
medical personnel to screen for potential legal issues and
also meet with Dot House clients to assure they are getting the right assistance in areas, such as housing, utilities, immigration, education, public benefits and family
law. More than 500 Ropes & Gray LLP professionals
have spent more than 49,000 hours on the project during the last seven years. More than 250 patients and their
families have been served by the program.
The Medical Legal Partnership recently received national recognition by being presented with the American
Bar Association’s 2015 Outstanding Medical-Legal Partnership Pro Bono Advocacy Award.

Pro Bono Publico Award
Brian J. McLaughlin
Brian J. McLaughlin, Attorney at Law
Giving back through pro bono
work and community service has become second nature for sole practitioner Brian McLaughlin, the recipient of the Access to Justice Pro Bono
Publico Award. A native of Easton
and a graduate of Boston College
Law School, McLaughlin handles
cases involving family law, special
needs issues, unemployment and mediation. He has been practicing in Boston since 2009.
Some of his most meaningful pro bono projects have
been family law and domestic violence cases involving
clients of a battered women’s shelter, which have come to
him through working with the Women’s Bar Foundation.
On the urban transportation front, McLaughlin has also
strongly advocated for those with disabilities by working
for more wheelchair access in Boston’s taxi cabs. He has
given countless presentations concerning disabilities and
accessibility issues and was featured in the Boston Globe
in 2010 as part of a wheelchair accessible task force sting.

McLaughlin serves on the board of Shelter Legal Services where he has done pro bono cases for veterans in
housing and civil litigation matters. He is also a board
member for Easter Seals Massachusetts and frequently
volunteers with the Volunteer Lawyer of the Day program
at Suffolk County Probate and Family Court. In addition,
McLaughlin handles pro bono family law cases for the
Community Legal Services and Counseling Center, the
Volunteer Lawyers Project and Senior Partners for Justice.
The way McLaughlin sees it, lawyers are in a unique
class and have a responsibility to give back through pro
bono work and community service.
“When you’re a lawyer, you’re given the gift of education,” he said. “My clients give back to me much more
than I give to them.”
By being involved in several different types of pro
bono cases, McLaughlin has been able to gain experience
in many areas of the law — experience that he necessarily wouldn’t get from specializing in one or two practice
areas.
“When you do pro bono work and meet with clients,
you might be the only lawyer they’ve ever met in their life
so you have to know a little bit about everything,” he said.

Defender Award
Benjamin Evans
Committee for Public Counsel Services
Public Defender Division
When public defender Benjamin
Evans is first assigned a case, his priority is letting the client know that someone is in their corner. For some of the
defendants Evans represents, this will
be a first for them.
Working as the Fall River supervising attorney for the Committee for
Public Counsel Services (CPCS), Evans must balance the duty of providing
a high level of service with maintaining large numbers
of clients appointed to him by the court. But each case is
unique and, for Evans, everything comes together when
he sees a client’s face when a jury returns a verdict of
“not guilty.”
But criminal defendants aren’t Evans’ only “clients.”
The Fall River CPCS Office runs a robust internship program that gives young law students and those who are Supreme Judicial Court Rule 3.03 certified the opportunity
to immerse themselves in criminal cases in District Court.
Like legal apprenticeships from days gone by, Evans said
he thinks practical experience while in law school is critical to the successful practice of law, especially criminal
defense.
This may be because of the great lessons he learned as
a student intern. “As a law student in 2005 I was fortunate
to intern at what was then Stern Shapiro Weissberg & Garin LLP. I had the amazing opportunity to help Jonathan
Shapiro while he tried a four co-defendant murder case,”
Evans said. “Watching those lawyers try that case every
day for six weeks was a real education.”

Prosecutor Award
Jonathan Miller
Public Protection and Advocacy Bureau
of the Attorney General's Office
This past March, Jonathan Miller
became the chief of the Public Protection and Advocacy Bureau of the Attorney General's Office — a position that
oversees six separate state divisions that
work together to enforce laws that protect the citizens of Massachusetts, including civil rights laws, access to justice for all residents, affordable health
care and more. It’s a job Jonathan Miller
is deeply committed to, having served in the Attorney General’s Office since 2008 and as the chief of the Civil Rights
Division since 2012.
“I really like helping people. I really wanted to find
work that I could feel passionate about, that I felt was making a difference, both in terms of big issues that we grapple
with as a state, as a community, as a society, but also on an
individual level,” said Miller. “And what keeps me here is
that the challenges are ongoing, they are diverse and extensive and significant, but they are great to engage with.”
Miller’s career in the Attorney General’s Office has
6
been highlighted by work on groundbreaking cases,
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DIVORCE BASICS: A VIEW FROM THE BENCH AND BAR
Monday, May 4, 4–7 p.m., MBA, 20 West St., Boston
Divorce practice ranks among the most demanding, complex and challenging areas of
law. This course will teach you how to determine the facts of your client’s case, select
appropriate avenues of relief and parry your opponent’s strategies while you become
familiar with relevant statutes, rules and leading cases in order to achieve positive results
for your client. Specific topics will include:
• Initiating representation
• Obtaining temporary orders
• Discovery
• Pretrial conferences and case management conferences
• Trial preparation
• Case law update
CALVIN J. HEINLE
• Alimony reform update
FACULTY: Calvin J. Heinle, Esq., program chair; Hon. John D. Casey; Wendie Murstein, Esq.; John
Ronan, Esq.

to get the most out of

FREE CLE

Learn more and stay on the cutting edge of your
practice. Take advantage of FREE CLE.

1 Attend our

high-quality, timely
programs

2 View real-time

MBA broadcasts
from the comfort of
your home or office

TRENDS IN LEGAL CUSTODY
Wednesday, May 20, 4–6 p.m., MBA, 20 West St., Boston

3 Search hundreds

The issue of legal custody can often be a stumbling
block to settlement of divorce and paternity cases.
Hear what legal custody means from a legal and practical perspective, and learn how to navigate through
disputes regarding this issue. Also discover how legal
custody is impacted by the appointment of parent co- MAUREEN MCBRIEN
DONALD G. TYE
ordinators, and by statutes governing divorce and paternity actions. Explore creative techniques for resolving legal custody battles, including
drafting tips for the appointment of parent coordinators and legal custody carve outs.
The panelists will review historic and recent cases that address legal custody and discuss
whether and when the issue should be litigated.

of archived
programs on MBA
On Demand

W W W. M A S S B A R .O R G/E D U C AT I O N

Faculty: Maureen McBrien, Esq., program co-chair; Donald G. Tye, Esq., program co-chair

GENERAL INTEREST

LITIGATION

CLOUDY WITH A CHANCE OF SANCTIONS: FORECAST FOR
SUCCESSFUL CLOUD COMPUTING

TRADEMARK ACQUISITION AND ENFORCEMENT: THE GOOD,
THE BAD AND THE UGLY

Attendees are encouraged
to bring their own lunch.

Tuesday, May 5, 12:30–1:30 p.m., MBA, 20 West St., Boston

As more firms and practitioners maintain paperless files, this CLE will offer an introduction to the cloud and cloud security, MA data privacy laws and ethics opinions on
cloud computing, and potential issues with file retention. The program will conclude
with tips and tricks from an attorney who currently uses the cloud.
This program should count toward 0.5 of ethics CLE credit.
FACULTY: Nicole M. Melman, Esq., program chair; Steven Ayr, Esq.; Constance Vecchione, Esq.

Thursday, May 14, noon–2 p.m., MBA, 20 West St., Boston
Join the Complex Commercial Litigation’s Intellectual Property Litigation Committee for a review of practical considerations in obtaining
trademarks. Topics include:
• Making trademarks enforceable
THOMAS E KENNEY
• How to enforce trademarks
• How to defend trademarks against attacks from bullies and other villains
FACULTY: Thomas E. Kenney, Esq., program chair; John L. Welch, Esq.

TECH TIPS FOR LAWYERS: ORGANIZATION AND EFFICIENCY
Wednesday, May 27, noon–2 p.m., MBA, 20 West St., Boston
Members of the Young Lawyers Division’s Technology Committee will lead a brownbag lunch discussion of their favorite technology tips for creating organization and
efficiency. Topics covered will include:
• Strategies for dealing with the email inbox
Attendees are encouraged
• Collaborating effectively with clients and colleagues
to bring their own lunch.
• Creating file structures for a paperless office
FACULTY: Steven Ayr, Esq., program
co-chair; Melissa Conner, Esq., program
co-chair; Samuel Segal, Esq., program
co-chair

STEVEN AYR

MELISSA CONNER

HOW TO START AND RUN A SUCCESSFUL SOLO
OR SMALL FIRM PRACTICE CONFERENCE
Friday, May. 29, 9 a.m.–5 p.m., Lombardo’s, 6 Billings St., Randolph
Learn the mechanics of setting up a small firm or solo
practice, the logistics of running it and best practices to
successfully market it. Specific topics include:
• Analyzing the costs and benefits
• Scouting sources of business before making the
move
• Technology
• Case selection and client relations

SAMUEL SEGAL

• Working efficiently and profitably
This program will include a continental
breakfast and lunch.
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UPCOMING COURSES
May 13 — College of the Holy Cross, Worcester
July 16 — MBA, 20 West St., Boston
Sept. 17 — UMass Lowell Inn and Conference Center
Oct. 23 — Western New England University School of Law, Springfield

CONFERENCE PRICING
MBA 2014 new admittees ......................FREE
MBA members and paralegals .................$50
Non-members .......................................$100
MARC BREAKSTONE

REGISTER AT WWW.MASSBAR.ORG/EDUCATION OR (617) 338-0530.

DAVID W. WHITE
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Continued from page 4
including challenging the constitutionality
of the Defense of Marriage Act (DOMA)
and a successful predatory lending case
against Option One Mortgage Corp. In
the last year, Miller also played an active
role in the defense of the Massachusetts
buffer zone law, which restricted speech
outside abortion facilities. When the Massachusetts Supreme Judicial Court unanimously struck down the law, it was “very
disappointing to lose,” but Miller and his
team then turned the loss into a win. They
worked with the state Legislature and fellow advocates to create a bill, passed by
the Legislature within a month that ensured
ongoing protections for women to safely
access reproductive health care facilities.
“I get to work on stuff that affects
people’s lives on a daily basis on issues
that people really care and feel passionate
about, whether it is access to reproductive
health care, access to jobs and housing,
or something like marriage equality,” said

Miller. “These are the issues that at the end
of the day I think most people are thinking
about and are concerned about. And it is an
incredible privilege to do that [work].”

Lifetime Achievement
Award
Willard P. Ogburn
National Consumer Law Center
When Willard P.
Ogburn began his role
as executive director of
the National Consumer
Law Center (NCLC)
in 1987, the organization was a government
funded backup center
for legal services programs. Today, nearly 30
years later, the NCLC uses no government
funding and is one of the premier advocacy
groups in the country. The organization is

now widely known as the primary source
for consumer law experts in America.
Ogburn, the recipient of the Access to
Justice Lifetime Achievement Award, has
played a key role in the transformation of
the NCLC throughout the last three decades. He has represented low-income consumers in consumer and energy issues, and
has helped shape major federal and state
consumer protection laws and policies.
Under Ogburn’s leadership, the
NCLC’s work has centered on helping
low-income individuals and families who
have been victims of unfair, deceptive or
abusive practices in financial transactions.
The organization was instrumental in passing credit card reforms through congress
including some aspects of the Dodd–Frank
Wall Street Reform and Consumer Protection Act. NCLC also helped create the
Truth In Lending Act, the Fair Credit Reporting Act and the Fair Debt Collection
Practices Act.

“Our whole mission is to better the lives
of low-income families in Massachusetts
and across the country,” said Ogburn. “It’s
really difficult for low-income consumers
to have a big voice in the policies and rules
of the marketplace that affect them. Even
when they do have an ally like the NCLC,
it’s often David going against Goliath.”
Ogburn began his career as a consumer
law attorney in Cleveland before joining
the Boston-based NCLC in 1974. He became deputy director in 1979, before taking over as executive director eight years
later. Ogburn also served two years as
Deputy Commissioner of Banking in the
administration of former Governor Michael S. Dukakis.
“The ability to work in consumer law as
I have has been rewarding because we’ve
been able to make changes in the way the
marketplace works, the way it affects lowincome families and things that are at the
root of their poverty,” said Ogburn.
■

LEGAL NEWS

MBA leaders take part in ABA Day in Washington

The Massachusetts delegation met with Rep. Jim McGovern (left) Sen. Elizabeth Warren (center), and Rep. Richard Neal (right), among others, during ABA Day.
By Jason Scally

Massachusetts Bar Association President Marsha
V. Kazarosian, President-elect Robert W. Harnais
and Director of Media and Communications Jason
M. Scally participated in American Bar Association Day in Washington, D.C., on Wednesday, April
15. ABA Day gathers bar leaders from across the
country to lobby their congressional delegations on
issues of importance to the organized bar.
This year, ABA Day participants focused on

over-incarceration and asked members of Congress
to reauthorize and update the Juvenile Justice and
Delinquency Prevention Act (JJDPA) and enact
smart sentencing reforms, including the reduction
of mandatory minimum sentences. Funding for
Legal Services Corporation at the administration
request of a minimum of $452 million was also
urged.
The MBA has participated in ABA Day since its
inception 19 years ago. At Wednesday’s Opening
Session, the ABA announced that this year’s group
was the largest ever.

Joining the MBA representatives this year as
part of the Massachusetts delegation were Hon.
Robert Collings, magistrate judge from the U.S.
District of Massachusetts; past MBA President Alice Richmond, who is also a former ABA treasurer;
attorney Mary Ryan, chair of the ABA’s Standing
Committee on Pro Bono and Public Service; leaders
from the Boston Bar Association, including BBA
President Julia Huston, BBA President-elect Lisa
Arrowood and BBA Director of Government Relations & Public Affairs Michael Avitzur; and paralegal Stephanie Belz from Rubin and Rudman.
■

Bar News
2015-16 MBA officers and delegates announced
The Massachusetts Bar Association
Nominating Committee, led by MBA Immediate Past President Douglas K. Sheff,
has issued its report for the 2015-16 nominations for MBA officers and regional
delegates.
The committee was composed of

Sheff, MBA Past President Robert L.
Holloway Jr., MBA Past President Richard P. Campbell, MBA Past President
Warren Fitzgerald, Alice B. Braunstein,
Hon. Nancy Holtz (ret.) and Catherine E.
Reuben.
automatically succeeds to the office

of president on Sept. 1, 2015. Pursuant to
Article VIII, Section 1 of the MBA Bylaws, the committee has filed with MBA
Secretary Christopher P. Sullivan.
For information about MBA officer
positions, please refer to Article VI of the
MBA’s bylaws. For information on Com-

mittees and Boards, please refer to Article
VIII of the MBA’s bylaws.
The MBA bylaws are available at
www.massbar.org/bylaws. To view the
MBA Nomination and Election Procedures, go to www.massbar.org/bylaws. ■

Regional Delegates and At-Large Delegates

Officers
President

Robert W. Harnais

Region 1

Martin V. Tomassian Jr.

President-elect

Jeffrey N. Catalano

Region 2

Scott D. Peterson

Vice President

Christopher A. Kenney

Region 3

Miriam H. Babin

Treasurer

Christopher P. Sullivan

Region 4

Lee D. Flournoy

Secretary

John J. Morrissey

Region 5

Kyle R. Guelcher

Region 6

Walter A. Costello Jr.
John. J. Vasapolli

Region 7

Patricia A. Metzer
Martha Rush O'Mara
Terrence L. Parker

Region 8

Kevin G. Diamond
Francis C. Morrissey

Region 9

Thomas J. Barbar
Anthony J. Benedetti
Scott D. Goldberg
Peter T. Elikann

Region 10
At-Large

Francis A. Ford
James G. Reardon Jr.
Stephen Y. Chow
Lee J. Gartenberg
Morgan Gray
Philip Privitera
Frank J. Riccio
Courtney Carolyn Shea
Paul E. White Sr.
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Bar News

The Winsor School of Boston and Pioneer Valley Performing Arts Charter Photos by Jeff Thiebauth
Public School of South Hadley competed in the MBA’s 30th Annual High School Mock Trial Competition
at Faneuil Hall’s Great Hall.

THANK YOU TO
OUR SPONSORS
SIGNATURE
SPONSOR

PLATINUM SPONSORS

Kenney & Sams, P.C.
Trial Lawyers & Counsellors of Law

The Winsor School accepts a contribution of $2,500 from Massachusetts Bar Foundation President
Robert J. Ambrogi (left) to help with travel costs as they advance to compete in the national
competition.

The Winsor School wins MBA
Mock Trial Championship

MORRISON MAHONEY LLP

GOLD SPONSORS

by Mike Vigneux

The Winsor School of Boston is the state champion of the Massachusetts Bar
Association’s 2015 High School Mock Trial Program. This is Winsor’s third
consecutive championship and fourth state title since 2010.
Winsor and Pioneer Valley Performing Arts Charter Public School (South
Hadley) competed in a closely contested two-hour mock trial in Faneuil Hall’s
Great Hall on March 27. Winsor represented the prosecution, while Pioneer Valley
represented the defendant in a fictional case that centered on the question of self
defense versus first-degree murder in a shooting death. Pioneer Valley won the case
by getting a not-guilty verdict, but Winsor prevailed in the overall scoring of the
match.
Hon. Kathe M. Tuttman, Massachusetts Superior Court, presided over the mock
trial and was assisted by Hon. Mark D Mason, Massachusetts Superior Court, and
Hon. Howard J. Whitehead, Massachusetts Superior Court (ret).
“Each and every one of the participants was so well prepared and just did an
outstanding job. You demonstrated a level of poise, self confidence, intelligence
and skill that really is comparable to the attorneys who appear in front of me in my
courtroom on a daily basis,” said Tuttman. “Any one of you could do that right now,
and you’re still in high school. That’s pretty impressive.”
Next up for Winsor is the National High School Mock Trial Championship in
Raleigh, N.C., May 14-16. A portion of the trip will be funded by a $2,500 donation
from the MBA’s philanthropic partner, the Massachusetts Bar Foundation.
Started in 1985, the MBA’s Mock Trial Program began its 30th year in January.
The competition places high school teams from across the state in simulated
courtroom situations where they assume the roles of lawyers, defendants and
witnesses in hypothetical cases. More than 1,500 students at 135 high schools
competed in this year’s competition.
■

SILVER SPONSORS
ARBELLA INSURANCE
ARROWOOD PETERS LLP
BOSTON BAR ASSOCIATION
CITIZENS BANK
CONN KAVANAUGH ROSENTHAL
PEISCH & FORD LLP
ESDAILE, BARRETT, JACOBS & MONE
GONTHIER KIELY & ASSOCIATES
HIRSCH ROBERTS WEINSTEIN LLP
JONES KELLEHER LLP
KAZAROSIAN COSTELLO & O’DONNELL LLP

LUBIN & MEYER PC
MASSACHUSETTS ASSOCIATION OF
HISPANIC ATTORNEYS
MASSACHUSETTS ACADEMY OF
TRIAL ATTORNEYS
MELICK & PORTER LLP
RUBIN AND RUDMAN LLP
SHEFF LAW
SLOANE AND WALSH LLP
SUGARMAN & SUGARMAN PC

WWW.MASSBAR.ORG
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Experts&Resources
florida per sonal injury

FLORIDA
ATTORNEY
LAW OFFICES OF

Randy C. Botwinick
Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• 29 Years • Co-Counsel and
Experience Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

ADR

ADR

Bar News
Calendar of Events
Wednesday, May 6

Wednesday, May 27

MBA Monthly Dial-A-Lawyer

Tech Tips for Lawyers:

Program

Organization and Efficiency

5:30-7:30 p.m.

Noon-2 p.m.

Statewide dial-in #:

MBA, 20 West St., Boston

(617) 338-0610

Thursday, May 28
Thursday, May 7

House of Delegates Meeting

2015 MBA Annual Dinner

4-6 p.m.

5:30-9 p.m.

MBA, 20 West St., Boston

The Westin Boston Waterfront
425 Summer St., Boston

Wednesday, May 13

Friday, May 29
How to Start and Run a Successful
Solo or Small Firm Practice

Practicing with Professionalism

9 a.m.-5 p.m.

9 a.m.-5 p.m.

Lombardo’s

College of the Holy Cross

6 Billings St., Randolph

Hogan Center Suite
1 College St., Worcester

Wednesday, May 13

Wednesday, June 3
MBA Monthly Dial-A-Lawyer
Program

Worcester Bench-Bar Meeting

5:30-7:30 p.m.

2:30-4:30 p.m.

Statewide dial-in #:

Worcester District Court

(617) 338-0610

225 Main St., Worcester

Thursday, June 4

GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

ADR

Aviation l aw

Would You
Rather

AVIATION LAW
ANTHONY
TARRICONE,

N O R T H vs. S O U T H

concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

Thursday, May 14

Minimizing Discovery Disputes

Trademark Acquisition and

and Controlling Your Client’s

Enforcement: The Good,

Legal Spending

the Bad and the Ugly

2-5 p.m.

Noon-2 p.m.

MBA, 20 West St., Boston

MBA, 20 West St., Boston

Thursday, June 25
Thursday, May 14

Summer Networking Series

Young Lawyers Networking

Session I

Event

5:30-7 p.m.

6:30-8 p.m.

Commonwealth Cambridge

Mezcal Tequila Cantina

Roof Garden Terrace

30 Major Taylor Blvd., Worcester

11 Broad Canal Way
Kendall Square, Cambridge

Tuesday, May 19
Western Massachusetts

Tuesday, June 30

Dial-A-Lawyer Program

MBA “Lawyers Have Heart 5K”

4-7 p.m.

5-10 p.m.

Statewide dial-in #:

Blue Hills Bank Pavilion, 290

(413) 782-1659

Northern Ave., Boston

Wednesday, May 20
Trends in Legal Custody
4-6 p.m.
MBA, 20 West St., Boston

H vs. S O U T H
N O R T H vs. S O U T H

Gamble
or be

Certain!
We Could
Have Settled It! Kreindler & Kreindler LLP

855 Boylston St.
Boston, MA 02116
Case Evaluation | Full Neutral Panel
d7 . 3Have
1
2 8 . 8 8 8 8 Settled It!
Tel (617) 424-9100
www.northeastmediation.com
Fax (617) 424-9120It!
We Could Have Settled
Case Evaluation | Full Neutral Panel
E-mail: atarricone@kreindler.com
www.northeastmediation.com
Dennis J. Calcagno, esq
www.kreindler.com

nnis J. Calcagno, esq

6 1 76 .137 2. 83.2888. 8888 8 8

www.northeastmediation.com

Case Evaluation | Full Neutral Panel

continued on page 9

Real-time webcast available for purchase through
MBA On Demand at
www.massbar.org/ondemand.
For more information, visit
massbar.org/events/calendar
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Snapshots from around the MBA

continued from page 8
Weather

brain injury

Would You Know A

HEAD
INJURY
If You Saw One?
Most
People
Wouldn’t.®

175 Federal Street,
Suite 1425,
Boston MA, 02110

617- 426 -2558
For info on brain
injury litigation, visit

www.kolpan.com

l aw yer a ssistance

Law Office
Management
Assistance Program
MBA hosts speed networking with a twist

Photo by Kelsey Sadoff

MBA Vice President Christopher A. Kenney (pictured at center, top) and MBA
Secretary Christopher P. Sullivan (pictured at left, bottom) participated in the April
9 Speed Networking with a Twist event, which was held during MBA Appreciation
Week. Attendees shared marketing, billing, technology and time management advice
and work-life balance tips.
■

Bar News
Letters of intent for Executive
Management Board due May 22
The House of Delegates is seeking letters of intent
from its delegates to become a member of the Executive Management Board for the 2015-2016 association year. Letters must be filed with the MBA Secretary on or before 3 p.m. on, Friday, May 22.
■
Submit letters of intent to:
Massachusetts Bar Association
Attn: Christopher P. Sullivan, MBA secretary
20 West St., Boston, MA 02111

Nominate a company for
an MBA Pinnacle Award
The Massachusetts Bar Association’s
Consumer Advocacy Task Force is seeking
nominations for companies, large or small,
that should be considered for the 2015
MBA Pinnacle Awards honoring good corporate citizenship. The task force seeks to
recognize one or more companies, which:
• Are in good standing
• Proactively benefit consumers in Massachusetts
The task force is particularly interested
in hearing about companies that have taken
the initiative on their own accord to im-

prove products
or services in
order to benefit consumers,
as opposed
to those which have made changes in response to litigation.
If any MBA member has a suggestion
or nomination of a company that should
be considered for a Pinnacle Award, visit
www.massbar.org/pinnacleawards to fillout a nomination form and send it to Elizabeth O’Neil at eoneil@massbar.org by
May 29.
■

Assisting Massachusetts attorneys
in establishing professional office
practices and procedures to increase
their ability to deliver high quality
legal services, strengthen client
relationships, and enhance their
quality of life.
Call for a Free and Confidential Consultation

IN PERSON, BY PHONE, OR BY WEB

MASSLOMAP.ORG

(857) 383 3250

FUNDED BY LAWYERS CONCERNED FOR LAWYERS, INC.

Law yer a ssistance

Running on Empty?
not a good plan for your car.
not a good plan for you.

CALL LCL!

We can help you figure out how to refuel.

(617) 482-9600
www.lclma.org

LCL

LAWYERS CONCERNED
FOR LAWYERS

continued on page 10
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continued from page 9
MEDIATION

MEDIATION

Bette J. Roth, Esq.
• Mediator
• Arbitrator

Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

• Facilitator
• Fact Finder

20+ years experience
New England ADR Superlawyer
• Former Trial Lawyer
•
•

Judge Steinberg
Ret.

Judge Smoot
Ret.

Judge Kopelman

“Every case can be
settled with hard work
and an open mind.”

Ret.

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

Bette.roth@gmail.com
(617) 795-2425
www.RothADR.com

Mediation

ta x attorne y

Francis A. Ford, Esq.

LOOKING FOR
AN EXPERIENCED
TAX ATTORNEY
FOR YOUR CLIENTS?

Former Worcester Country
Clerk of Courts
Extensive Mediation & Trial Experience

RICK STONE LAW
CHAIR - CHAIR
MA BAR
ASSN.
FORMER
- MA
BAR ASSN.
STATE TAX PRACTICE GROUP
TAXATION
SECTION
VICE CHAIR - MA BAR ASSN.

SERVING
BAR ASSN.
TAXATIONMA
SECTION
MEMBERS
AND
THEIR
CLIENTS
SERVING MA
BAR
ASSN.
MEMBERS AND THEIR CLIENTS

FORD MEDIATION
www.FordMediation.com
Contact Fran Directly at
508-791-7776 or
franford@charter.net

STATE, FEDERAL, AND
STATE, FEDERAL, AND
INTERNATIONAL
TAX MATTERS
INTERNATIONAL TAX MATTERS
PLANNING
AUDITS
APPEALS
LITIGATION

INTERNAL
SERVICE
SALES &REVENUE
USE TAX

MA
DEPT. OF REVENUE
CORPORATE
INCOME/
EXCISE
CIVIL
ANDTAX
CRIMINAL TAX
MULTISTATE TAXATION

35 Harvard Street,
Worcester, MA 01609
(free parking at the door.)

(617)
( 6 17
) 848
848- 9360
- 9360
(888)
( 8 88
) 483
483 -5884
- 5884

ADR

Federal employment l aw

W W W . R I C K S T O N E L AW . C O M
R I C K @ R I C K S T O N E L AW . C O M

Dan Hogan

Continued from page 1
What is the ABA’s Fair Court
Funding Initiative?
An important initiative undertaken
by the TIPS section of the ABA to bring
awareness to the importance of full and
fair funding of our courts throughout the
country.
How did you get involved with it?
The ABA Annual meeting was held
last summer in Boston, and I was asked
to participate and advise on a local level
regarding approaches to secure adequate
funding for our courts.
From working with others at the
ABA, how does the situation in Massachusetts compare to other states
around the country?
Massachusetts, like so many other
states, has endured several years of significant reductions in funding that has
clearly impacted our ability to perform
our core functions, namely, justice with
dignity and speed. However, over the
last few years, the Massachusetts judiciary, with significant assistance from
the bar associations — specifically the
Massachusetts Bar Association — has
been more successful in articulating
that adequate court funding cannot simply be a policy decision but a core issue
of good government. The courts have
done a very good job, in my opinion, at
changing the way we operate in many
areas and streamlining our procedures
to adapt to the changes in our business
practices and the explosion of pro se litigants. We are working closely with our
partners and legislative and executive
branches.
How many years have you worked
as a clerk?
I was appointed and sworn in as the
clerk-magistrate by His Excellency, Argeo Paul Cellucci, in March of 2000.
In that time, what for you personally at the Boston Municipal Court
has been the most noticeable fallout
from lower court funding?
We have experienced a reduction in
staff from a high of 105 employees to
approximately 46 employees now. This
negatively impacts our ability to perform from the most mundane to the most
complex situations efficiently and effectively. Crime and other disputes don’t
suspend in difficult economic times.
Actually, I would suggest the reverse is
true. What was also equally noticeable
was the dedication and commitment

of the courts most important resource,
its workers, who sacrificed much and
worked three times as hard to maintain a
level of competence and professionalism
in the most difficult of economic times.
Do you think this is the same at all
courts across the state?
My experience has shown that all
courts across all court departments
throughout this commonwealth experienced not only the same significant
reduction in resources as the BMC but
also the same commitment and dedication from court staff.
With lower funding, the courts
have had to do more with less. Can
you give an example of an area where
you feel your court has particularly
shined in this respect?
Court staffs have been asked on a
daily basis to be magistrates, managers,
social workers, mental health experts,
substance abuse councilors, mediators,
referees, and teachers when dealing with
the 42,000 people who enter our courts
on a daily basis, who often enter the
courts seeking assistance at the worst of
times. Even with limited resources, I am
always impressed at how well the courts
do at resolving disputes with dignity and
compassion.
When it comes to court funding,
what’s the number one priority for
your court?
Despite being just two percent of the
entire state budget, the Judicial Branch
has experienced almost a 20 percent reduction in funding. Over the last several
years, the workforce has been reduced
from approximately 7,800 employees to
our current level of approximately 6,300
employees. Our courts must begin to
replenish their workforce first and then
move to secure additional funding for
specialty courts, automation and infrastructure, mediation and arbitration, and
alternatives to incarceration initiatives.
What can lawyers do to help?
Lawyers must continue to publicly
advocate for the full and fair funding of
the judiciary. They must continue to emphasize not only to the executive and legislative branches, but also to their clients
and the citizens, just how important a fully
funded court system is to our commonwealth. Because without the courts, our
democracy is at stake where individual
rights may be sacrificed, business would
suffer, victim’s rights would go unprotected and all of our constitutional protections
would be at risk.
■

Current title:
Clerk-magistrate, Boston
Municipal Court-Central
Division; President, Massachusetts Association of
Magistrates and Assistant
Clerks

Law School:
Suffolk University Law
School

Undergrad:
Stonehill College

Any other
degrees:
Master of Science Degree in
Public Affairs: McCormack
Institute at University of
Massachusetts

www.beverlyboorstein.com

continued on page 11
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Healy receives high honor from
Juvenile Bar

11

Experts&Resources
continued from page 10
AAD 2"x4"
colortad
sure
y L1:Layout
bonds1 3/19/10 2:19

Dispute Resolution

A.A.DORITY

SURETY
BONDS
Since 1899

Office: 617-523-2935
Fax: 617-523 -1707

www.aadority.com
Photos by Jason Scally
From left: MJBA Board of Directors Member Emilie Curtis; MJBA Treasurer Eve M.
Gates; Martin W. Healy, MBA chief legal counsel and chief operating officer; and MJBA Clerk Jillian G. Ellis.

A.A. DORITY
COMPANY, INC.
262 Washington St. • Suite 99
Boston, MA 02108

DISPUTE

RESOLUTION LLC

Simply Resolving
Complex Disputes.

..

.
MEDIATION

MASSACHUSETTS CHAPTER
Check preferred available dates or schedule
appointments online with the state’s top-rated
Civil Mediators & Arbitrators - for free at

www.MassMediators.org

From left: Hon. Terry M. Craven, first justice of the Suffolk County Juvenile Court; Martin W. Healy, MBA chief
legal counsel and chief operating officer; and Hon. Amy L. Nechtem, chief justice of the Juvenile Court.

by Jason Scally

The Massachusetts Juvenile Bar
Association (MJBA) in March presented its Chief Justice Francis J.
Poitrast Award to Massachusetts Bar
Association Chief Legal Counsel
and Chief Operating Officer Martin
W. Healy during the MJBA’s Annual
Conference in Sturbridge.
Healy was honored for his advocacy on behalf of the juvenile justice system, including his efforts to
increase compensation for attorneys
who handle juvenile cases through
the Committee for Public Counsel
Services (CPCS). The MJBA created
the award in 1993 in honor of Chief
Justice Francis J. Poitrast, the Juvenile Court’s first chief justice, who is
considered the architect of the statewide Juvenile Court system.
“[Healy], like Judge Poitrast, can
be described as an astute practitioner
of law who is as comfortable in the
halls of Beacon Hill as in the halls
of justice,” said Suffolk County Juvenile Court First Justice Terry Craven during her introduction of Healy
at the awards luncheon. “He is the
perfect example of an extraordinary
individual who through his work has

contributed to the advancement of
child welfare and juvenile justice.”
Healy, who has also handled delinquency cases pro bono for many
years, said it was an honor to receive
an award named for Chief Justice
Poitrast, whom he called “a giant in
every way.” He thanked the MJBA,
his MBA colleagues, his family and
the several Juvenile Court judges
and officials in the room, calling the
award one of the highlights of his career.
In his acceptance remarks, Healy
noted that both the House and Senate had approved raising the hourly
cap from 1,650 hours for children in
family law cases to 1,800 as part of
a supplemental budget piece pending on Beacon Hill. Healy urged the
roughly 130 MJBA members and
judges in attendance to contact their
legislators and join in the call for
improved funding and lesser restrictions on private attorneys handling
juvenile cases.
Also at the awards luncheon, Nancy Hathaway, an attorney with CPCS’
Children and Family Law Division,
was given the Judge Leo J. Lydon
Award for her representation of Justina Pelletier during the teenager’s
highly publicized custody ordeal.  ■

This free Bar Website funded by local members of NADN - see www.NADN.org/about

M ediation & ArBitration
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View Point
Mandatory minimum sentences
endanger public safety

s
u
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by Peter Elikann

Summer
Series
NETWORKING

Mingle with colleagues and meet our MBA
community and leaders. Don’t miss out on any
of these unique networking opportunities.
Complimentary appetizers, wine and beer.

THURSDAY, JUNE 25

5:30–7 p.m.
Commonwealth Cambridge (Roof Garden Terrace)
11 Broad Canal Way, Kendall Square, Cambridge

R.S.V.P. AT:
WWW.MASSBAR.ORG/SUMMERNETWORK1

Mandatory
minimum
sentences may, indeed, be tough on
certain individual
offenders,
but
they are, ironically, soft on crime.
A plethora of
evidence-based
research over dePeter Elikann
cades has proven
that scarce crime-fighting dollars diverted
to mandatory sentencing practices is one
of the least effective ways to lower the
crime rate and reduce recidivism. Therefore, mandatory sentences endanger the
public by soaking up a lion’s share of
resources rather than allocating them to
methods that are dramatically more successful in enhancing public safety.
One of the strongest arguments is that,
although crime is down everywhere, the
states that have followed the evidencebased research and repealed mandatory
sentencing have seen the most extraordinary crime drops.
A 2013 Pew study notes that the 10
states with the biggest decline in imprisonment rates saw a larger decrease in crime
than the 10 states with the highest imprisonment rate increases.
This may be why a number of conservative states with previous reputations for
harsh sentencing have moved further than

Massachusetts and reduced or eliminated
mandatory sentencing in favor of evidence-based smart-on-crime legislation.
Those states include Texas, Mississippi,
Georgia, North Carolina, South Carolina
and Kentucky.
A case in point is Texas, where, like
many states, it had quadrupled its prison
population from 1980 to 2005 and, in
fact, built 38 new prisons under then Gov.
George W. Bush while, simultaneously,
seeing its crime rate rise. Since 2005, as
a unique bipartisan right/left alliance in
Texas made a concerted effort against
mandatory sentencing, the crime rate has
dropped 22 percent, the incarceration rate
is down 12 percent, three adult prisons
have closed and Texas has its lowest crime
rate since 1968. In every single category of
offense, the Texas crime rate is improving
faster than the U.S. average.
By keeping more offenders out of
prison through its elimination of mandatory sentences, Texas was able to free up
money to support more recidivism-reducing programs inside its prison walls for
job training, education and reentry, and
became a model of efficiency in addiction
treatment and mental healthcare.
The following hypothetical question
raises the singular best argument against
mandatory minimum sentences, bar none:
If a person in Massachusetts — perhaps a
teenager or a welfare mother given $50 to
carry a bag weighing more than 200 grams
for a drug dealer — either decides to exercise his or her right to a trial and loses or
is arrested in a county that, as policy, does
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not break down mandatory sentences
ever, then he or she will be sentenced to a
minimum of a dozen years in prison. The
cost of warehousing that one individual
will be close to three quarters of a million
dollars.
So here’s the question, what if someone said to you something to the effect
of: “Here is almost three quarters of a
million dollars. Take that money and do
something with it to fight the scourge of
illegal drugs in Massachusetts. I’m giving you free rein. So be creative and put
on your thinking cap.” Will you take that
money and provide drug education to
thousands of people? Or will you provide drug treatment to many hundreds of
people? Will you see what almost three
quarters of a million dollars could do if
you gave it to the police for crime prevention? Or would you say, “I’m going
to take my almost three quarters of a million dollars and use it to have one foolish teenager or go-along girlfriend sit in a
cell. That is the most effective thing I can
think of to fight drugs that are ruining our
communities.”
That person who would take that money and fill a single cell would be wrong,
as a well-known 1997 Rand study noted
that mandatory minimum sentences were
seven-and-a-half times less effective than
drug treatment. In the ensuing years, virtually every study and all of the research
has backed up that 1997 study.
If there is one truism that we know, it
is that we cannot jail our way out of the
drug problem. And it is not as if we have
not given it the very best shot and tried
over a very long period of time. People
forget that the War on Drugs was started
in earnest 45 years ago in 1970 by then
President Richard Nixon. Until then, the
per capita American prison population
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had remained the same for the first 200
years of our history. Once the War on
Drugs began, the American prison population increased 800 percent from the
1970s to 2,266,800 in 2011, fueled primarily by drug incarcerations. In fact, the
number of incarcerated drug offenders
has increased a whopping 12-fold since
1980. After one of the greatest social engineering experiments in world history,
the result is that the United States has 5
percent of the world’s population and 24
percent of the world’s inmates. No other
civilization in history has imprisoned
so many of its own people. This might
be justifiable if it worked. However, the
fact remains that it hasn’t made a dent in
the tragedy of illegal drugs in the United States that are today more available,
cheaper, purer and more in use than ever.
Why is it then that, as the decades
went by and we doubled and then tripled
and quintupled and then increased 12fold our inmates for drug offenses with no
discernible impact, we just kept repeating
the same effort and expecting a different result? It has been as if all the king’s
horses and all the king’s men couldn’t put
Humpty together again, so let’s keep redoubling the number of horses and men
in perpetuity to no avail.
Part of the problem is what criminologists refer to as the “replaceability effect.”
If public officials stand in front of a just
closed-down crack house after a major
number of arrests at the site and point out
that, “We’re sending a message on what
happens if you try to flood our community with drugs,” it really is an ineffective
message, though genuinely heartfelt it
may be. That is because there is, regrettably, so much money to be made that,
within a week, the drug house may have
moved two blocks over, but some other

drug dealer will take the arrested dealer’s
place. The “replaceability effect” is not
similarly operative in all areas of crime.
For example, not to be facetious, but if
a sex offender is arrested, it is not as if
there is an opening available for a new
sex offender in the neighborhood.
Equally indefensible has been the
peculiar set-up where an adversarial system exists where one of the involved adversarial parties is also the final decider.
Imagine a boxing match where one of the
two boxers is also the referee. Or imagine an Olympic sports competition where
one of the participating athletes also gets
to hold up the scorecard and determine
him or herself the winner. That system
was created by mandatory minimum sentences where the prosecutor, by determining the charge, determines the sentence.
This system of “prosecutorial adjudication,” where we no longer have the deliberations of an experienced disinterested
neutral magistrate, reduces the judge to
a sentencing widget on the sidelines who
is almost always reduced to looking at a
graph on a chart to find out the sentence
that has already been picked out by the
prosecutor.
At first glance, it might seem that
this one-size-fits-all sentencing where
we sentence the offense rather than tailor
the punishment to the individual offender
would result in a uniform sentence for one
and all of those who committed the same
crime regardless of their background
and history. But one of the byproducts
of this is that prosecutors are too often
giving the most draconian sentences to
the most minor offenders since the more
major impact players are frequently able
to reduce their sentences by providing
information. Regardless, there is absolutely no uniformity of sentencing since

there are some counties in Massachusetts
where the mandatory charge is never ever
broken down as a policy; other counties
might break it down one only one level as
policy, and, if one chooses to go to trial,
all hope of a breakdown is lost. There is,
indeed, an, inarguably, staggering inconsistency of sentencing.
A collateral issue is that mandatory
sentences disproportionately affect the
minority population. Arguments have
been heard from both sides on whether
this is purposefully intentional or not, but
what is indisputable is that this reprehensibly inexcusable disparity exists. The
difference is not explained by drug use
rates; whites do not use drugs at lower
rates than non-whites. Nationally, African-Americans are four times as likely to
be arrested for marijuana offenses, even
though they have same rates of use as
whites. African-Americans are 13 times
more likely to be incarcerated than whites
even though they comprise 13 percent of
regular drug users. In Massachusetts, in
2013, racial and ethnic minorities comprised 32 percent of all convicted offenders and made up 75 percent of all those
convicted of mandatory drug offenses.
The bottom line is that those who divert money from the evidence-based best
practices of lowering the crime rate to ineffective mandatory minimum sentences
without doing the research may be tough
on some individuals, but soft on crime.
And that compromises public safety and
endangers the lives of the good law-abiding citizens who play by the rules.
■
Peter Elikann is a criminal defense attorney and
vice chair of the MBA's Criminal Justice Section
Council. He also serves as a member of the MBA's
Executive Management Board.
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FOR YOUR PRACTICE
An open letter to the February bar admittees
by Gabriel Cheong

Gabriel Chong

Dear February Bar Admittees,
Congratulations on joining the Massachusetts bar! You will
come to find that being a lawyer is everything they’ve said it
would be: the good and the bad. You’ll also come to find that
just like being Spiderman, having great power means having
great responsibility. I’m writing to you all today as a member
of the Law Practice Management Section Council, but more importantly as a fellow member of the bar. I want to give you some
insight that really would have helped me as a new attorney when
I started — insight that actually probably someone did give me,
but I wasn’t wise enough to fully appreciate at the time.

Keep on learning and find a mentor
Your formal education as a lawyer is over, but that doesn’t mean that your education
as a lawyer is over. As long as you’re an active member of the bar, you will keep on
learning. In Massachusetts, there is no required continuing legal education requirement,
but it would be foolish to think that everything you need to know as a lawyer, you
already know. Even seasoned lawyers will tell you that they continue to learn from
CLEs, other lawyers and even their own clients.
If you’re a member of the Massachusetts Bar Association, you get all MBA CLEs
for free, so as a new attorney, take advantage of it and attend, either in-person or via online, as many as you can. Explore different areas of law and business if you haven’t yet
decided your life’s mission. Subscribe to Massachusetts Lawyers Weekly so that you’re
always up to date on the latest news coming out of the bar and the courts. Take part in
mentoring, either one-on-one or as part of a group. You can learn from more experienced
attorneys and also from younger attorneys.

Don’t stoop down to their level
When I was a new attorney, I had a family case in court where the other, more
seasoned attorney yelled at me outside of the courtroom, “You’re out of order!” Instead
of participating in a screaming match with this other attorney, I told the other attorney
that I would come back and talk to him when he calmed down, and I walked away.

“Your formal education as a lawyer is over,
but that doesn’t mean that your education as
a lawyer is over.”
Eventually he did calm down and he approached me, and we continued to talk.
The longer you practice, the greater the chances are that you’ll run into another attorney whom you simply do not like. There will be those attorneys who jeopardize their
client’s case simply due to poor litigation and negotiation skills, or those attorneys who
you know are committing ethical violations. Or you might come across an attorney who
simply is mean for the sake of being mean and he or she might try to bully a younger
attorney.
The best defense to attorneys like that is to know the law (do your homework) and
stand your ground, but don’t stoop down to their level. If you know they’re lying in court,
that doesn’t give you the right to do the same. If they’re trying to start a shouting match
with you, that doesn’t mean you have to participate.

Do well by doing good
Doing pro bono work not only helps the community, it also helps you as a lawyer.
When I first started my solo practice in family law, I didn’t have a lot of clients. I
spent a lot of my free time learning the law and doing pro bono work. I volunteered
for Lawyer for the Day at the Probate and Family courts (and still do). I volunteered
for Dial-a-Lawyer through the Massachusetts Bar Association to give free legal advice
to callers once a month. Not only did those experiences give me a great sense of
satisfaction in knowing that I’m helping people that couldn’t otherwise afford legal
help, I was learning how to be a lawyer.
As a new lawyer, I wasn’t comfortable giving legal advice and I wasn’t sure of myself. The more pro bono work I did, the more I knew the law and learned the court
process, and the better I was at giving legal advice. It helped me learn while at the same
time, helping others.
There are a lot of volunteer opportunities through the Volunteer Lawyers Project and
Senior Partners for Justice.

Learn to make money
You might start out as an associate at a firm or you might soon be opening up your
own practice — whatever the situation might be, you need to learn how to make money
as a lawyer. Being a lawyer is a profession, but it is also a business. If you’re the best
lawyer in Massachusetts, but you don’t know how to attract clients, your legal skills are
not going to matter much.
Knowing how to get clients and make money is an obvious skill to learn if you’re
your own boss. But if you’re an associate, it is also important. You are much more valuable as an employee if you can also bring in business rather than simply do the legal
work. As any hiring partner at firms will tell you, it’s not that difficult to train a new associate to do the legal work, but it’s impossible to replace a rainmaker in a firm. If you
want to be partner and rise up the ranks of your firm, you better start thinking about how
to make money for your firm now.

Have a life
As I said in the beginning, there is the good and the bad of being a lawyer. A big
part of the “bad” is that typically lawyers work very long hours. Especially as a new
associate, you might find yourself working 12-13 hour days in order to get in your
minimum billable hours. No matter what type of law you find yourself doing, keep
a work/life balance that allows you to step away and live a life. If you have trouble
finding that balance, counselors at Lawyers Concerned for Lawyers (LCL) can help.
LCL is a free service that is paid by your bar dues, so take advantage of it.
■
Gabriel Cheong is an attorney with Infinity Law Group LLC.
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Allocating college education expenses in divorce
by K at h e r i n e E . M c C a rt hy

Katherine E.
McCarthy is an

The cost of college continues to skyrocket with no end in sight. Sending a
child to college is now one of the most
costly expenses that a family will undertake. Planning for and paying for college
becomes even more complicated for divorcing parents.
Massachusetts Probate and Family
Court judges have been confronted with
issues concerning the allocation of college education expenses with growing
frequency, in large part due to the seemingly ever-increasing cost of college and
the growing acceptance of college as a
necessity to future economic independence. Not surprisingly, divorcing parents are often anxious about how to pay
for the future cost of college, especially
when it coincides with the expenses of
maintaining a second household.

associate with Robinson
Donovan, P.C. in
Springfield where she
concentrates on domestic
relations.

Interplay with child
support
Before the issue of college expenses
is discussed in detail, it is important to
address the related issue of child support. One question divorcing or divorced

parents often have when it comes to paying for college is how the allocation of
college costs will affect their child support order. It is possible that the court
will modify the amount of child support
a parent is paying if that parent begins
contributing towards college, but modification is not automatic, nor is it presumptive.
Under Massachusetts law, child support can continue until a child reaches
the age of 23 if the child is enrolled in an
educational program, domiciled at home
with one parent and is principally dependent on the parent for support. A child
is considered to be domiciled with one
parent even if the child lives on a college
campus for the academic year.
In August 2013, Massachusetts adopted new child support guidelines. The

guidelines provide factors that the court
may consider in determining child support orders for children over age 18. The
factors include the available resources of
the parents, the cost of post-secondary
education for the child, the availability of
financial aid and the allocation of college
costs, if any, between the parents.
In addition to child support, a court
can order that parents contribute towards
their children’s college expenses. There
is no bright line rule, and the court’s decision is based on the same factors as those
listed above. If such an order is made,
it should be considered by the judge in
setting the weekly child support order, if
any. In sum, it is possible that the court
will modify the amount of child support
a parent is paying if that parent begins
contributing towards college, but modification is not automatic, and the overall
result will most certainly be an increase
in the cost to the payor when the two expenses are combined.

Allocation of college
expenses by court
order
When divorcing or divorced parents
disagree as to the allocation of respon-

sibility for payment of college costs,
they have the option of asking the court
to determine and order the allocation.
While the court does have the discretion
to order the allocation of college costs
between parents, such discretion must be
exercised within boundaries. Case law
has developed, which states that only
under limited circumstances may a judge
order future college expenses where children are not approaching college age.
The courts have stated that child support
orders are meant to address current and
not future needs of children. Therefore, it
is not permissible for judges to look too
far ahead when ordering the allocation of
college expenses.
There are some very limited circumstances where a judge may permissibly
order the allocation of future educational
expenses when the child is still young.
Such circumstances include situations
where the parents are profligate or a child
has special needs. Otherwise, divorcing
parents who cannot agree as to the allocation of college costs must wait until the
child is approaching college age and then
seek the court’s assistance in allocating
college expenses.
Despite the fact that courts have
discretion to order divorcing parents to
18
contribute to college expenses,
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Broken promises
by K at h e r i n e T r i a n ta f i ll o u

Tolstoy was famous for many things,
but most remembered because of the way
he began his novel Anna Karenina: “All
happy families are alike; each unhappy
family is unhappy in its own way.” It is an
adage that has stayed with me throughout
my career as a divorce lawyer, especially
when dealing with cases involving domestic violence. Indeed, in a recent trial I
used the phrase in my proposed rationale
submitted to the court. I thought it was a
great way to highlight the unusual facts of
my case and hoped it would lead to what
I considered a just result. Unfortunately,
it didn’t.
Despite my 265-page, carefully prepared proposed findings of fact, a third
of which detailed incident upon incident
of physical and emotional abuse, all of
which were supported by testimony allowed into evidence, the court mentioned
not a one of them in its judgment, dividing the assets nearly equally. My client,
the higher-paid wage earner of the family, who was also ordered to pay statutory
general term alimony, was horrified at
the result. I was equally surprised that no
mention was made of the violence anywhere in the court’s opinion.1 Ultimately,
my client felt “re-victimized” by the process, and I was left with the impression
that short of death or dismemberment,
courts in Massachusetts, even in 2015, are
not likely to give much weight to violent
conduct when dividing up marital assets
or awarding alimony.
In Mitchell v. Mitchell, 62 Mass. App.
Ct. 769, 821 N.E. 2d 7 (2005), the court
opined most eloquently that “preservation of the fundamental human right to
be protected from the devastating impact
of family violence is the public policy of
this commonwealth reflected in various
statutes addressing the problem of domestic violence.” One of these statutes
is the Abuse Prevention Act, M.G.L. c.
209A, which I co-authored and helped
lobby through the Legislature in 1978 as
a member of the Battered Women’s Action Committee.2
Given this policy, I think it is incumbent upon the courts to consider not just
the entitlements of M.G.L. c. 208, §34,
but also the obligation of individuals in
a marital relationship to observe a modicum of civility as they discharge their duties as parents and partners.
We have gone well past the days when
husbands were entitled to beat their wives
with a stick “no larger than a thumb.” Indeed, psychological literature is replete
with documentation of the serious effects
of family violence. “It has been associated with emotional, behavior and learning
problems in children … [and] the effect is
long term — essentially modeling behavior for male children to become abusers
themselves or for female children to become enmeshed in abusive relationships
as they become adults.” Gayla Margolin,
Effects of Domestic Violence on Children,
in “Violence against Children in the Family and Community,” 57-101 (Cynthia
J. Schellenback & Penelope K. Trickett
eds., American Psychological Association 1998); Domestic Violence and the

Katherine
Triantafillou is an
affiliate of the Boston
Law Collaborative, LLC,
with offices in Boston
and Edgartown. She is
a mediator and litigator
whose practice areas
primarily include divorce, adoption, estate
planning and small businesses. Triantafillou is a
frequent CLE trainer and former adjunct professor
of family law at Suffolk University Law School.

Child Welfare System, CHILD WELFARE
INFORMATION GATEWAY (Oct. 2009)
https://www.childwelfare.gove/pubs/
factsheets/domesticviolence. See also,
Family Violence Project of the National
Council of Juvenile and Family Court
Judges, Family Violence in Child Custody
Statutes: An Analysis of State Codes and
Legal Practice, 29 Family Law Q. 229
(No. 2, Summer 1995); Shepard, Child
Visiting and Domestic Abuse, 71 Child
Welfare 357 (1992).
Under M.G.L. c. 208, §34 “conduct”3
is one of the factors to be considered
when dividing up marital assets, and one
would think that this simple word would
encompass a battery committed upon a
spouse. However, the courts have traditionally focused on financial misconduct
in dividing marital assets rather than
physical and mental conduct. See, e.g.,
Johnson v. Johnson, 53 Mass. App. Ct.
416, 419,769 N.E. 2d 741 (2001) (husband’s expenditures on motorcycles, motor home and another home as compared
to wife’s use of funds to maintain and improve marital home); Yee v. Yee, 23 Mass.
App. Ct. 483, 484, 503 N.E.2d 674, 675
(1987) (husband’s gambling away joint
assets constituted dissipation of marital
assets); Bak v. Bak, 24 Mass. App. Ct.
608, 623-625, 511 N.E.2d 625, 634-635
(1987) (husband conveyed real estate to
his mother prior to divorce in an attempt
to circumvent equitable division); Kane
v. Kane, 13 Mass. App. Ct. 557, 558-559,
434 N.E.2d 1311, 1312-131 (1982) (husband’s “practice of skimming cash from
the gross daily receipts of the service station…” as well as his living beyond his
means noted in division of assets); Ross
v. Ross, 385 Mass. 30, 37, 430 N.E. 2d
815, 820 (1982) (use of marital assets to
support another woman considered in division). These cases are consistent with
the view of marriage as a financial “enterprise” and thus the inquiry of the courts
is relegated to how the conduct impacted
finances.4
Perhaps the most telling language
in this line of economic impact cases is
found in Kittredge v. Kittredge, 441 Mass.
28, 38, 803 N.E.2d 306, 314-315 (2004)
where the court placed great weight on
whether the husband’s behavior (illegal
gambling) impacted the parties’ financial
security, stating:
“Conduct that has harmed the marriage or the marital estate may be
viewed negatively, and considered as a
factor that would diminish a spouse’s
equitable share of marital property.
However, it is conduct having an ad-

verse impact on the marriage or the
estate, not simply conduct that is in
some other sense considered ‘good’
or ‘bad’ that is to be weighted. [Emphasis added]. An equitable division
of marital property is intended to effect fairness between the parties in
the light of all the circumstances, not
to punish ‘bad’ behavior or enforce
criminal laws.”
This reluctance by the court to parse
out “good or bad” conduct seems dubious
at best. Isn’t that what the court considers when it calls out a party for having
squandered marital funds or entertained
a lover outside of marriage? Just because
we don’t have to prove a fault ground to
obtain a divorce, why would “conduct”
as one of the mandatory factors take on a
wholly different meaning after the shift to
a no-fault paradigm?
The cases in which the courts have
considered violent conduct, as the public policy of the commonwealth requires,
are few and far between. See, e.g. Knapik
v. Knapik, 56 Mass. App. Ct. 1104, 776
N.E. 2d 1040 (2002) (“wife was the victim of emotional abuse and threats of
physical abuse.”); Bacon v. Bacon, 26
Mass. App. Ct. 117, 120, 524 N.E. 2d
401, 403 (1988) (“At times early in the
marriage, the husband was abusive to the
wife” and therefore some weight given to
it in the division); Handrahan v. Handrahan, 28 Mass App. Ct. 167, 547 N.E. 2d
1141 (1989) (husband’s abuse of wife
and of alcohol considered because it affected economic and non-economic contributions); Johnson v. Johnson, 22 Mass.
App.Ct. 955,956, 494 N.E. 2d 423 (1986)
(“abusive conduct, both mental and physical” noted by court in dividing marital
assets). Another case, Wolcott v. Wolcott,
78 Mass. App. Ct. 539, 939 N.E. 2d 1180
(2011), review denied, 459 Mass. 1108,
944 N.E.2d 1044 (2011) stands out for
its examination of conduct whereby the
court awarded 90 percent of the assets to
the husband; there however, the wife had
apparently solicited someone to murder
the husband and dissipated assets.
My client’s situation involved uncontroverted evidence of a pattern of abusive
conduct over a decade as well as an ongoing threat to the minor children.5 She
had obtained a 209A order in the District
Court, which had been extended beyond
one year at the time of trial. The husband
had been arrested by the police for one
of the incidents, and therefore a criminal
prosecution was pursued by the District
Attorney’s Office to which the husband
had pleaded “sufficient facts” and was
placed on probation. The GAL agreed on
the stand that the wife was battered by
the husband and further that the husband
was “relentlessly argumentative.” Visitation with the children were supervised
and frequently suspended because of the
husband’s erratic, emotionally abusive
behavior during visits.
In many respects, most all of the
wheels of our justice system — the police, the district attorney and the District
Court — worked in tandem to protect
both the wife and the children, and I was
pleased to see that the years of reform and
training ushered in by the adoption of the

Abuse Prevention Act bore fruit. And yet,
the promise of those reforms are broken
when a Probate and Family Court is apparently constrained in its consideration
and definition of the word “conduct.” Had
my client been assaulted by a stranger on
her way home from work, she most surely
would have been compensated under the
commonwealth’s tort laws for that person’s conduct. Had my client not been
able to work or quit her job because of the
abuse instead of soldiering on for the benefit of the family, she might have gotten
some solace that her abuser would suffer
financial repercussions for his behavior.
But shouldn’t a battered woman’s physical and mental torment merit consideration in and of itself in the application of
the division of marital assets factors? Do
we now have a sliding scale of domestic
violence: an abuser gets a free pass in the
divorce courts for punching and shoving,
perhaps attempted suffocation, but not a
contract for murder? How is it that we
have come to this juncture where “bad behavior” cannot be compensated for within
the framework of the divorce laws? Isn’t
the common law dynamic enough to
stretch the bounds of what constitutes
cognizable “conduct” within M.G.L. c.
208, § 34?
These are troubling questions and
ones that should be addressed by the legal system with a forceful recognition
that spousal abuse is not only “bad,” but it
will have myriad consequences in the life
of the victim moving forward, including
those of a financial nature. Anything less
than that is a travesty and certainly not
what policy makers intended when enunciating a “fundamental human right to be
protected from … family violence.” ■
The views expressed within this article are the author’s own.
		
1.

The court did refer to the importance of maintaining
the husband’s lifestyle.

2.

Katherine Triantafillou, Massachusetts: New
Legislation to Help Battered Women, 27 The Judges’
Journal, No. 3 Summer (1988). See, also, M.G.L. c.
208, §31A, which contains a “rebuttable presumption
that it is not in the best interests of the child to be
placed in the sole custody, shared legal custody or
shared physical custody with the abusive parent”
defining “an abusive parent” as one “who has
committed a pattern of abuse or a serious incident
of abuse. Custody of Vaughn, 422 Mass. 590, 596,
664 N.E. 2d 434, 439 (1996)(custody case remanded
to trial court because “Probate Court failed to give
sufficient weight to the effects of domestic violence
on women and their children.”)

3.

M.G.L. c. 208, §53, the “new” alimony statute, deletes
conduct as a factor but includes a catch-all phrase:
“and such other factors as the court considers
relevant and material,” thereby leaving open the
door to judicial flexibility. See, also, Green v. Green,
84 Mass. App. Ct. 1109, 993 N.E. 2d 373 (2013)(“the
[new alimony] Act permits judges to deviate from the
presumptive limits on duration, and to deviate where
necessary from the presumptive limits on amount.”)

4.

“the advent of reforms in marital law, the nature,
character and circumstances of the entire marital
enterprise have superseded the cause of the
marriage’s termination as the focus … Fault which
might constitute grounds for divorce does not
necessarily correlate with the amount of contribution
during the marriage, nor the needs of the parties after
the marriage has ended.” Inker and Clower, Towards a
New Justice in Marital Dissolution: The Massachusetts
Statutory Scheme and Due Process Analysis, XVI
Suffolk Univer. L. Rev. 907, 931-932 (1982).

5.

Fortunately, my client was awarded full physical and
legal custody of the minor children, but according to
the court’s opinion it was because of the inability of
the parties to get along or successfully negotiate.
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Beyond learned helplessness:
Effective advocacy for survivors of domestic violence
by El i z a J . M i n s ch a n d 		
Jennifer M. Norris

Unfortunately, domestic violence is
endemic in our society and, hence, in our
law practices: Nearly one in three women and one in five men in Massachusetts
have experienced physical violence, rape
and/or stalking by an intimate partner.1
Domestic violence can happen to anyone
regardless of race, age, sexual orientation, class, religion or gender.
As family law practitioners, it is imperative to understand the dynamics of
abuse in order to recognize it, build trust
and understanding with survivor clients
and better advocate for their needs. In
this short article,2 we attempt to outline
some considerations we hope will assist
practitioners in advocating for clients in
abusive relationships and understanding the limits of the legal system, which
regrettably has often been ineffectual in
combating domestic violence and has
even perpetuated systemic abuse.
This article does not purport to provide an exhaustive assessment of all domestic violence situations, responses or
outcomes. As with any client, each survivor of domestic abuse is an individual
who responds in their3 own way.

Initial client screening
and intake
Address confidentiality with your
client: Carefully explain attorney-client
privilege and privacy protections so that
the client feels safe disclosing abuse to
you. Many survivors have been warned
or threatened by their abuser not to tell
anyone and speaking up about their experience can be a big risk for the client.
Ask questions about domestic
abuse: Proceed sensitively, but include
screening questions about abuse. Let
your client know it’s okay to talk about
and, in fact, critical to your ability to represent them effectively.
Give your client time and space to
disclose abuse and validate that you
believe them: It may take time for a client to reveal abuse. Be supportive and
validate their experiences. As a client’s
trust in you grows they may be more
willing to disclose important details, so
encourage them to retell their story more
than once as you continue working with
them.
It takes time to build trust:Be aware
that it may be very difficult for your client to trust you, and they may never have
complete trust in you. Be clear about
guidelines of representation and communication with your client so they know
what to expect from you. Try to demonstrate that you’re worthy of their trust,
but don’t take it personally if your client
remains guarded. Self-preservation is an
essential tool for survivors.
Beware of well-intentioned but
victim-blaming statements: Be very
careful not to make statements that you
may think are innocuous, but may be

Eliza J. Minsch is a
partner at Petrucelly,
Nadler & Norris, P.C.
in Boston, where she
focuses her practice on
civil litigation, family
law, employment law,
and housing. She is also
on the board of directors for Transition House,
a shelter with holistic programs dedicated to
helping those affected by family and partner
violence.

perceived as blaming the victim for the
abuse, such as, “Why did you stay in the
relationship for so long?” or, “Did you
ever consider calling the police/getting
a restraining order?” Survivors have often been told by the abuser that it’s their
fault — they don’t need to hear it from
their attorney.
Don’t make assumptions: Don’t
make assumptions about a client’s sexual
orientation or gender identity until they
disclose it; don’t assume a client is the
victim or abuser based on their gender.
Don’t assume that if your client’s partner
has accused them of abuse or has a restraining order against them that they are
the abuser. Be aware of stereotypes and
listen with an open mind.
Trust your client’s instincts and assessment of the situation: Your client is
the expert on the abuser and what he or
she is capable of. Listen and trust their
assessment.
Continue to monitor the situation:
Even if your client does not initially
disclose any abuse, continue to inquire
periodically throughout your representation and remain vigilant of warning
signs such as: your client’s fear of their
partner’s temper; your client not seeing
or spending time with friends or family;
your client experiencing threats to keep
children away, be deported or have their
sexual orientation disclosed; and/or being denied access to financial resources.
Obviously, this is just a sampling of what
may be observable.
Be able to provide resources:Create
and maintain contacts with (or at least be
sure you have accurate contact information on hand for) appropriate services to
connect your client with including counseling, shelters and housing programs,
medical services, job training-services,
welfare offices and crisis hotlines (24/7
MA hotline: SafeLink 1-877-785-2020).
Instruct your client to utilize them from a
public phone or library computer if their
safety may be in danger if their partner
discovers their activities.

Safety
Escalation of danger: Be aware
that the risk of abuse (whether physical
violence or other abuse) escalates
when a survivor leaves the home or
obtains legal assistance because the
abuser’s sense of power and control are

Jennifer M. Norris
is a partner at
Petrucelly, Nadler &
Norris, P.C. in Boston,
where she represents
clients in a variety of
civil matters with a
focus in family law.
She has been involved in women’s issues and
domestic violence issues for many years.

threatened. Encourage your client to be
open with you about what they believe
their partner is capable of. Take this
danger seriously and engage in taking
safety precautions for your client, their
children, and yourself, if needed.
Legal protections: Be aware of what
legal protections and avenues related to
domestic abuse are available to your client — 209A protective orders, harassment orders, workplace protections and
new criminal statutes pursuant to An Act
Relative to Domestic Violence. Also be
aware that legal measures, while impor-

tant, are often not abided and do not deter or put a stop to domestic violence.
Safety planning: Encourage your
client to keep a list of resources they
can turn to for support, to look for a
safe place to stay and to consider other
logistical and financial implications of
escaping domestic violence. Take steps
to have abusers surrender keys to your
client’s home and/or car and refrain from
shutting off your client’s utilities or interfering with their mail and accessing
email, social media, cell phone records,
etc. Be aware of and take precautions
for cyber security. For additional suggestions, see Quirion, Chapter 25.3 and
the National Domestic Violence Hotline
(www.thehotline.org)

Understanding the
dynamics of abuse
Not all domestic violence is physical: Abuse can be physical, emotional,
sexual or economic — the key is that the
behaviors are used to maintain coercive
control over the victim. ALL of these are
abuse and must be seen and recognized
and confronted. “Abuse is a
18
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Domestic Violence

Continued from page 17
repetitive pattern of behaviors to maintain power and
control over an intimate partner. These are behaviors
that physically harm, arouse fear, prevent a partner from
doing what they wish or force them to behave in ways
they do not want. Abuse includes the use of physical
and sexual violence, threats and intimidation, emotional
abuse and economic deprivation. Many of these different forms of abuse can be going on at any one time.”4
Abuser tools: There are many different tactics used
by abusers to control their partners. When an abuser’s
sense of power and control are threatened or tactics used
previously are unavailable to them (such as if their partner has left the home), they may engage in other forms
of abuse. Abusers may want to exact revenge on their
partners and do anything to hurt them, even if it hurts the
abuser as well (such as letting the house be foreclosed,
losing their job, or harming their children).
Survivor responses: There is no uniform, predictable, correct way to respond to abuse. Survivor responses to abuse can vary greatly. Some survivors may seem
numb, some may seem passive and subdued, while others may be angry and outspoken or even seem obsessed
with the abuse they suffered. All are valid and should
not be judged.
Psychological effects: Some survivors may experience Post Traumatic Stress Disorder, depression, anxiety
and/or dissociation.5 Others may exhibit symptoms of
these conditions in the absence of a diagnosis. Educate
yourself about these conditions and the effect on your
client to help you better understand and represent your
client. Psychological conditions also may be relevant to
many legal issues including child custody and alimony.
LGBT domestic violence: Educate yourself, seek
training and be sensitive to issues specific to clients in
lesbian, gay, bisexual and transgender relationships.
While the dynamics of abuse are the same, there may
be additional dynamics including fear of disclosure of
sexual orientation, discrimination and systemic oppression, hostility of judges, difficulty obtaining services,
concerns about losing custody and barriers within the
community.6

Issues in representation
The “irrational” client: Often, survivors have been
made to feel that they are crazy, irrational, unreasonable
and/or have been told the abuse didn’t happen or was
their fault. Your client may be very sensitive to feeling
heard, believed and understood. An abuse survivor may
also be perceived to be exaggerating or overly paranoid
or alarmist. Hyper-vigilance or hyper-sensitivity to the
abuser’s triggers is a perfectly rational, understandable
and necessary response to protect him or herself from
abuse, but may make the client come off as un-credible
or unlikable. Understanding this dynamic can help you
confront and mitigate it.
The “charming” abuser: Most abusers are perCollege expenses

Continued from page 15
many judges limit contribution. For example, a judge
may order that a parent pay a percentage based on the
cost of tuition, fees and expenses for a residential University of Massachusetts student, despite the fact that the
child may be attending a more expensive private institution.
Parents should also be wary of waiting until after a
child is attending college to bring an action requesting
that the other parent contribute. Massachusetts courts
have been very hesitant to order a parent to pay for college after the fact, especially when that parent did not
have the opportunity to be part of the college decision
making process. It is important to address these issues
prior to the child’s graduation from high school.

Allocation of college expenses
by agreement: Drafting tips
Some divorcing or divorced parents address the issue
of college expenses by agreement. In order to avoid future conflict, divorcing parents and their attorneys should
consider and address multiple factors when drafting college expense provisions in a separation agreement, such
as:

fectly likeable, affable people. A colleague who works
in domestic violence once commented, “I never met
an abuser I didn’t like.” Don’t be taken in by a charming abuser, and be sure to make your client aware that
while you may be cordial in dealings with the abuser, it
doesn’t mean you are aligning with them.
Educate judges about abuse: It is essential to try
to make your judge understand and understand the context of abusive relationships. Be prepared for judges to
be unreceptive and even hostile to your client’s experiences. Often, domestic abuse is not recognized and
such cases are instead mislabeled as being “high conflict” with victims being held to blame. Judges who
don’t understand the dynamics and effects of abuse are
likely to characterize and penalize the survivor as being
unreasonable, difficult, or obstructionist. Use whatever
resources you can, including domestic violence experts
and mental health providers, to make your judge understand.

Going to court
Protect your client: The experience of facing the
abuser, even in controlled environments such as the
court room or in mediation, may be harrowing for your
client. Prepare them ahead of time, and tell them they
don’t have to speak with the abuser. In the courtroom,
physically place yourself between your client and their
former partner. Don’t hesitate to ask a court officer to
stay nearby or detain the abuser after the hearing until
your client has safely left the court.

Legal issues
(Obviously there are a plethora; these are just a few
tips.)
Litigation as a means of re-victimization: Abusers
may use scorched-earth tactics and use the legal process
to harass your client. Be prepared and expose the abuse
to the court and seek to dismiss baseless actions and
seek sanctions.
Mediation or cooperative law: While it may be
appropriate in some cases, approach with great caution
due to the power imbalance between the parties, the
lack of protections available through the courts, and the
potential for the abuser using the process as a tool for
maintaining control and perpetuating abuse.7
Grounds for divorce. Although common practice is
to file the complaint for divorce on the grounds of “irretrievable breakdown,” consider filing on the grounds
of “cruel and abusive treatment.” While there is no tangible legal benefit to doing so, failing to plead abuse
grounds may result in the judge discounting or minimizing evidence of abuse sought to be admitted.
Custody: While not always followed, there are
strong presumptions under Massachusetts law against
awarding custody to a parent who has committed a “pattern of abuse or a serious incident of abuse towards a
parent of child” and, further, the court is required to
• Whether the child will attend a private or public college.
• Whether any of the tuition and fees will be the responsibility of the child.
• Whether the obligation of the parent paying child support will be reduced when the child begins college in
consideration of that parent’s contribution towards college expenses.
• Whether standardized tests, like the SATs and ACTs,
will be covered by a parent’s contribution towards college expenses.
• Whether parents cover the cost of college visits, and
if so, whether the number of visits should be limited.
• Whether parents will cover application fees, and if so,
whether the number of applications should be limited.
• Whether parents will cover the cost of second visits
after acceptance.
• Whether parents will contribute towards extra costs.
For example, a vehicle for the student and school supplies, such as a computer.
• Whether the child is required to enroll as a full-time
student.
• Whether there is an expectation that the child will reside on campus.
• The educational institutions should also be defined,
and the agreement should make clear whether “vocational” programs will qualify, as well as study abroad
programs.

consider past or present abuse toward either a parent
or child as a factor contrary to the child's best interest.
M.G.L. c. 209C, §10(e). Utilize these presumptions
when advocating for your client. Don’t assume that
your client will get custody if challenged.8 The abuser’s
parents may even attempt to litigate for grandparent
visitation rights — be prepared to defend against it on
the basis that it’s truly the abuser seeking control and/
or is a violation of your client’s restraining order, if they
have one.
Alimony: The Alimony Reform Act of 2011 specifically includes “a party’s inability to provide for that party’s own support by reason of physical or mental abuse
by the payor” as a potential ground for judges to deviate
from the alimony guidelines. Advocates for survivors
should argue their client’s entitlement to alimony under
this provision whenever appropriate and use it to further
educate judges about the harm of abuse.
Mutual protective orders: Vigorously protest
against any protective order against your client, including a mutual protective order, even if it might hasten a
settlement or if your client fears going to court. A mutual protective order can have seriously detrimental future
consequences including weakening the client’s future
claims, putting them at risk of criminal violations, and
posing a risk of deportation for non-citizen clients.

Conclusion
While it can be challenging and frustrating working
to achieve just results for survivors, it is critical for
family law practitioners to gain an understanding
of the nuances involved in representing victims of
abuse and utilizing the sometimes limited strategies
available.
We are grateful and indebted to our survivor clients,
who have shared their stories and helped us grow as
lawyers and human beings.
■
1.

2010 National Intimate Partner and Sexual Violence Survey data for
Massachusetts, quoted in Jane Doe Inc, “Massachusetts Snapshot.”

2.

For a much more thorough exploration of issues related to representing
abuse survivors, see Pauline Quirion, Esq., MASSACHUSETTS DIVORCE LAW
PRACTICE MANUAL, Vol. III, Chapter 25, “Representing Victims of Domestic
Violence” (MCLE 2014). The American Bar Association Commission on
Domestic Violence and U.S. Department of Justice Office on Violence
Against Women also offer helpful materials on domestic abuse for
practitioners.

3.

Domestic violence affects all genders and gender-identities. In an effort to
be gender-neutral, this article uses “their,” “they” and “them” to refer to
survivors rather than gendered pronouns.

4.

The National Domestic Violence Hotline: What is Abuse?
(www.thehotline.org/is-this-abuse/abuse-defined)

5.

Quirion, Chapter 25.3.1

6.

ABA Commission on Domestic Violence, in Collaboration with the National
LGBT Bar Association, “Tool for Attorneys Working with Lesbian, Gay,
Bisexual, and Transgender (LGBT) Survivors of Domestic Violence.”

7.

Margaret B. Drew, “Collarboration and Coercion: Domestic Violence Meets
Collaborative Law,” I Irish Law Journal 27, p. 38-39.

8.

Studies show that abusive parents are more likely to seek sole custody
than non-violent ones, and are successful about 70% of the time. ABA
Commission on Domestic Violence, “Myths about Custody and Domestic
Violence and How to Counter Them,” 2006.

• Whether one or both of the parents will be responsible
for meeting with third parties to assist in the process,
such as a guidance counselor or college advisor.
• Clarification as to the manner in which information on
college searches will be shared between the parents
and child, and whether both parents will be granted
access to the child’s academic records once in college
as a condition of their obligation to pay.
• Identification of the parent responsible for completing
financial aid forms and applications.
• Whether a parent’s obligation to contribute to college
expenses will continue if the child has poor academic
performance.
In sum, addressing the issue of college expenses by
agreement is advisable whenever possible. If divorcing
parents address the issue in their separation agreement,
they should take care to include sufficient detail outlining
the college search process and costs that will be covered
in order to avoid future litigation or at least plan to engage in the discussion early in the child’s high school
years. The cost of college is expensive enough, and if
parents add the cost of litigation on top of the college
expense, they can find themselves depleting what might
have been one or two years of the equivalent of college
expenses just seeking a judge’s determination as to who
will pay. When it comes to the high cost of college, the
devil is in the planning and the detail.	
■
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AND

NOTABLE
QUOTABLE
MBA MEMBERS IN THE MEDIA

Criminal justice reform

When you look at it, Massachusetts is lagging
behind even red states in dealing with the scourge
of drugs in society. A number of conservative
states are dealing with it as a drug rehabilitation
issue rather than a crime issue.
MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER
MARTIN W. HEALY, BOSTON GLOBE, APRIL 8, 2015

Healy was quoted in a Globe story about proposed criminal justice
reforms outlined by Senate President Stanley C. Rosenberg in a
speech delivered at a Greater Boston Chamber of Commerce event.

Botched MBTA land sale

Tsarnaev trial
Jurors take these
responsibilities
extraordinarily
seriously.

Assuming there was no interest by a
public authority, it should have gone out
to bid publicly in a process that didn’t
favor any one private entity.
MBA REAL ESTATE LAW SECTION COUNCIL MEMBER
MELANIE HAGOPIAN, BOSTON GLOBE, APRIL 14

MBA PRESIDENT MARSHA V. KAZAROSIAN
WBZ NEWSRADIO 1030, APRIL 8

Kazarosian provided her legal insight on the high-profile trials of both Dzhokhar Tsarnaev and former New England
Patriots player Aaron Hernandez during a live interview on
WBZ NewsRadio 1030 with Joe Mathieu.

Plow damage claims
It’s much easier to deny then
it is to investigate.
MBA PRESIDENT-ELECT ROBERT W. HARNAIS
NEW ENGLAND CABLE NEWS, MARCH 31

Harnais was interviewed by NECN as part of a story on the high
number of plow damage claims in Boston this winter.

Workers’ compensation ruling
This is very, very helpful to all of us who practice in
this area. The argument has always been made that
someone who retires is no longer an employee, but
this case makes clear that your employment is as
of the time you’re hurt, not afterwards.
MBA WORKERS’ COMPENSATION SECTION CHAIR DEBORAH G. KOHL
MASSACHUSETTS LAWYERS WEEKLY, APRIL 2

Deborah G. Kohl of Fall River was quoted in a Massachusetts Lawyers Weekly story about a recent Appeals Court ruling allowing
“assault pay” for a corrections officer to continue after retirement.

Hagopian was quoted as a real estate and land-use law expert after
the Baker administration accused the MBTA of an improper land
sale to Wynn Resorts in Everett.

Hernandez verdict
I think what happened here is there
were a number of circumstantial events
that led the jury to their conclusions. It
wasn't one single factor that they were
able to hang their verdict on.
MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER MARTIN W. HEALY
BOSTON GLOBE, APRIL 15

Healy was quoted in a Globe story about how the jury reached a verdict in the Aaron
Hernandez trial.

Where available, news clips — including audio/video — can be found on our website at www.massbar.org.
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