
The Massachusetts Bar Association is 
the preeminent voice of the legal profes-
sion, and has never stopped speaking about 
the need to continue to fight for justice for 
all. This month with the advent of voir dire 
in the commonwealth our voice was heard 
yet again, speaking loudly in unison with 
our colleagues at the Massachusetts Acad-
emy of Trial Attorneys and in the judiciary. 

The MBA has never stopped speaking 
up about the need for fairness in our courts 
and I am so incredibly proud of what we 
accomplished. I also want to publicly rec-
ognize and congratulate MBA Chief Le-
gal Counsel and Chief Operating Officer 
Martin W. Healy, who deservedly was just 
named a 2014 Lawyer of the Year by Mas-
sachusetts Lawyers Weekly for his leading 
role in the unified efforts to make voir dire 
a reality in Massachusetts. 

Speaking up for justice and fairness is 
part of our responsibility as the statewide 
bar association. And even though we cleared 
one hurdle with voir dire, there is still more 
to be done as we work hand in hand with 
the courts to hone the process. We are very 
fortunate to have a judiciary that is equally 
committed to clearing impediments to jus-
tice and ensuring fairness and transparency 
in the process. We could not have 
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By Mike Vigneux

A new era for the Massachusetts legal 
system began this month when the highly 
anticipated voir dire law officially took ef-
fect on Feb. 2 in criminal and civil trials 
in the Superior Court. The law (Chapter 
254 of the Acts of 2014), which passed 
last August, now permits attorney-direct-
ed voir dire during the jury empanelment 
process.

Hailed as a definitive legislative vic-
tory, the Massachusetts Bar Association 
and the Massachusetts Academy of Trial 
Attorneys advocated for the law’s pas-
sage for more than 20 years. Thanks to the 
symbiotic collaboration of the bench and 
bar in the commonwealth, Massachusetts 
now joins the vast majority of states that 
have laws allowing for attorney-directed 
voir dire.

Although the law is a new measure 

here, Superior Court Judge Dennis J. Cur-
ran has allowed attorney-directed voir dire 
at his discretion in practically all of the 
civil cases he has presided over during the 
last eight years.

“I think it’s a tremendous improve-
ment and reform. It gives lawyers a feeling 
that there’s a level playing field now,” said 
Curran, who was appointed as an associ-
ate justice of the Superior Court by Gov. 
Deval L. Patrick in 2007 after serving in 
the Boston Municipal Court. 

Curran will be honored with the Chief 
Justice Edward F. Hennessey Award at the 
MBA’s Annual Dinner on May 7 for his 
work with voir dire. The award is given 
to individuals who have demonstrated ex-
traordinary leadership and dedication to 
improving the administration of justice.

“Judge Curran has always been one 
who thinks outside of the box, always with 
the goal of ensuring fairness and transpar-
ency in this complex network of process 

known as litigation,” said MBA President 
Marsha V. Kazarosian. “He has a practi-
cal approach that focuses on getting to the 
truth in a human and natural way. The re-
spect that he has for every aspect of and 
every participant in the litigation process 
is tremendous.”

Comparative study
Known as a champion of attorney-

directed voir dire, Curran is the author 
of “Attorney-Directed voir dire: The Re-
public is Safe,” a seven-year comparative 
study of 102 of his Superior Court civil 
cases in which attorney-directed voir dire 
was permitted.

Curran’s study had four main find-
ings in reference to attorney-directed voir 
dire: 1) It affords litigants a fairer trial; 2) 
It takes little, if any, additional time; 3) It 
results in a more engaged and committed 
jury; and 4) It decreases the num-

By Lee Ann ConstAntine 

The New Year began with a flurry of activity on Beacon 
Hill. On Jan. 7, the Senate elected Sen. Stanley C. Rosenberg 
(D-Amherst) as its new president, while the House of Rep-
resentatives re-elected Rep. Robert A. DeLeo (D-Winthrop) 
as the speaker of the house. On Jan. 8, Charles D. Baker was 
sworn in as governor of the commonwealth of Massachusetts. 
By the legislative filing deadline on Jan. 16, a total of 5,333 

bills had been filed for consideration during this session.
Although only a fraction of those bills will become law, 

the joint standing committees appointed by House and Sen-
ate leaders are tasked with holding public hearings on all of 
those bills. The Judiciary Committee is most certainly one 
of the busiest committees and deals with the vast majority of 
bills impacting the practice of law and access to justice. Last 
session the Judiciary Committee processed around 800 bills, 
including last year’s successful passage of voir dire and the 
Uniform Adult Guardianship Protection Procedures 

Judge Curran a steadfast advocate of 
attorney-directed voir dire
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had the progress in our system today if it 
were not for the cooperation and assistance 
of our colleagues on the bench, and we all 
owe them a debt of gratitude for their dedi-
cation. We are very fortunate to share the 
same objectives, and together we will real-
ize them to the benefit of us all. 

Right now there are two critical issues 
looming: legal aid funding and proper com-
pensation for the attorneys in our criminal 
justice system. Both of these issues impact 
access to justice and both need to be ad-
dressed in the immediate future. 

Access to legal aid is the only path to 
true and equal access to justice, This is why 
the MBA annually makes legal aid fund-
ing one of our legislative priorities. I want 
to thank the hundreds of attorneys who 
“walked” with us at last month’s Walk to the 
Hill, making our collective voice heard loud 
and clear about the dire need to increase 
funding for civil legal aid. We will continue 
to advocate on behalf of legal aid, as well as 
for adequate funding for our courts.

It is also imperative that we advocate 
zealously for appropriate salaries for the 
guardians of our criminal justice system: 
ADAs, public defenders and bar advocates 
— many of whom are currently not much 
better off financially than those who might 

qualify for legal aid themselves. Low pay 
rates are leading to untenable levels of turn-
over and becoming a bona fide crisis in our 
courts.

This past year I had the privilege to 
serve on a state commission convened by 
then-Gov. Deval Patrick to study ADA and 
CPCS staff attorney salaries. The Gover-
nor’s Commission released a report that 
recommended a minimum salary for both 
ADAs and CPCS staff counsel of $55,360, 
and that implementation occur within three 
years. The recommendations sparked a lead 
editorial in the Boston Globe on Tuesday, 
Jan. 20, which said, “Beacon Hill should try 
to find a way to grant those salaries.”

If this sounds familiar, it’s because we 
have said it before. Last May the MBA is-
sued our own report entitled, “Doing Right 
by Those Who Labor for Justice: Fair and 
Equitable Compensation for Attorneys 
Serving the Commonwealth in its Crimi-
nal Courts.” The report called for increases 
in salaries after a Blue Ribbon Commis-
sion led by MBA Past President Richard P. 
Campbell studied the issue and conducted a 
public hearing. It was the MBA report that 
prompted Patrick’s study, and the Gover-
nor’s Commission’s report incorporated the 
MBA’s report by reference.

And while rates for bar advocates were 
beyond the scope of the Governor’s Com-

mission’s mandate, private attorneys who 
take these cases equally deserve a long-
overdue increase to their compensation lev-
els.

The reality is whether they are ADAs, 
CPCS staff attorneys or bar advocates, they 
require significant financial resources to 
train and prepare them. Unfortunately, be-
cause of the low pay, many of these talented 
attorneys are forced to leave their positions 
sooner than they would like because they 
can’t make ends meet. And so the cycle con-
tinues. Ultimately the high turnover takes its 
toll, not just financially, but because it de-
prives both prosecution and defense of ex-
perienced advocates.

These attorneys are in our trenches every 
day. They have tremendous responsibilities. 
They protect all of us. Committing finances 
now to raise their salaries to a respectable 
level will save time and money in the long 
run. If the bleeding stops, and the turnover 
decreases, everyone reaps the benefits, and 
that widens the path to justice.

Our voice only works when we speak. 
So please contact your elected representa-
tives and tell them to fund this initiative to 
raise the salaries of these underpaid advo-
cates who carry the weight of our justice 
system on their shoulders. Their jobs are 
hard enough as it is. Refusing them a fair 
wage would be inexcusable.  ■
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substance use, abuse and addiction in District Court
The MBA hosted a CLE program on Jan. 13, which outlined how cases in District Court are often complicated by issues of 
substance use, abuse or addiction. Program faculty provided strategies for zealously and effectively representing clients within 
the bounds of the law. From left: Michael Glennon, Suffolk County DA’s Office; Program Chair Rick J. Dyer; Danielle Boland, 
master addictions coach and interventionist; Hon. Robert P. Ziemian, Brockton District Court; Sheriff Steven W. Tompkins, 
Suffolk County Sheriff's Office; John Dolan, men’s treatment programs supervisor, Suffolk County Sheriff’s Office.  ■

Snapshots from around the MBA

Photos by Jason scally
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From left: Massachusetts Bar Association Chief Legal Counsel and Chief Operating 
Officer Martin W. Healy, House Speaker Robert A. DeLeo and MBA President-elect 
Robert W. Harnais at the Jan. 12 Beacon of Justice Award Reception and Welcome to 
New Legislators.  ■

The Massachusetts Bar Association’s Young Lawyers Division 
hosted a cookie swap as part of its December board meeting.  ■

Snapshots from around the MBA

Photos by courtney shea

leGal neWs
MBA supports commission 
report calling for higher 
ADA, defender salaries 

The Massachusetts Bar Asso-
ciation supports the call for higher 
salaries for assistant district attor-
neys and public defenders as detailed 
in a recently released report by the 
Commission to Study Compensation 
of Assistant District Attorneys and 
Staff Attorneys for the Committee 
for Public Counsel Services, which 
was created by former Gov. Deval L. 
Patrick. In its report, the commission 
recommends a minimum salary for 
both ADAs and CPCS Staff Counsel 
of $55,360, and that implementation 
occur within three years.

“My colleagues and I on the com-
mission believe there is no question 
that significant and immediate salary 
increases are necessary to remedy 
the woeful compensation paid to our 
assistant district attorneys, who are 
paid less than courtroom custodians, 
and to our public defenders, who are 
the lowest paid in the country,” said 
MBA President Marsha V. Kazaro-
sian, who served as a member of the 
commission. “While I wholly sup-
port the report’s recommendations 
for higher salaries for both ADAs 
and CPCS staff attorneys, I do not 

support the inclusion of Exhibit C, 
which does not reflect the commis-
sion’s vote for parity in the salary 
structure.”

Kazarosian added: “We at the 
MBA believe even more funding is 
needed — including for private bar 
advocates, whose work, though not 
under the commission’s purview, is 
nonetheless vitally important to our 
criminal justice system. We will con-
tinue to advocate for the proper sala-
ries deserved by all attorneys serving 
our criminal justice system.”

To read the commission’s report as 
well as a letter from Patrick to leg-
islative leaders, visit www.massbar.
org/voirdire. The commission’s find-
ings incorporated by reference and af-
firmed the conclusion of the MBA’s 
May 2014 report, “Doing Right by 
Those Who Labor for Justice: Fair 
and Equitable Compensation for At-
torneys Serving the Commonwealth 
in its Criminal Courts,” which ana-
lyzed the “declining economic sta-
tus” of prosecutors, public defenders 
and bar advocates due to low sala-
ries. (View all reports online at www.
massbar.org/crimjusticesalaries.)  ■

As an MBA Member 
receive $150 off registration.

MBA Member Discount Code: MBB06

360advocacy.com
719.578.9645
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ber of jurors required to impanel a Supe-
rior Court civil jury case by 14.5 percent.

His comprehensive study served as 
an invaluable information source, which 
greatly bolstered the call to pass the voir 
dire legislation.

“Judge Curran is a thoughtful and com-
passionate jurist, and he’s really passion-
ate about improving the administration of 
justice,” said MBA Vice President John J. 
Morrissey, who worked closely with Cur-
ran for several years on the MBA’s Judi-
cial Administration Section Council. “He 
really understands the demands placed on 
both the attorneys and their clients when 
they’re involved in the litigation process.”

During his more than 20 years as a trial 
lawyer, Curran realized that the standard 
written questionnaire given to jurors dur-
ing the empanelment process was insuf-
ficient in terms of trying to find out who 
the jurors really were. In Curran’s experi-
ence, when the judge poses questions to 
the entire venire, jurors may not be totally 
forthcoming with their answers.

“Very few people are going to raise 
their hand and say they are biased in front 
of 60 strangers,” said Curran. “The ques-
tionnaires are inadequate. They are a good 
start, but they don’t give you a good sense 
as to what the individual is like.”

Throughout Curran’s career on the 
bench he has seen firsthand that attorney-
directed voir dire leads to a better un-
derstanding of jurors because they have 
a greater comfort level when answering 
questions posed by a lawyer as opposed 
to a judge.

“I have found that attorney-directed 
voir dire works better in finding the lost-
cause juror,” said Curran. “They generally 
give the judge a socially desirable answer. 
If the lawyers are diplomatic and not in an 
aggressive trial posture, they’re able to get 
better information.”

‘A fair shot’
Superior Court Standing Order 1-15 

was issued this past December as the re-
sult of a bench-bar voir dire committee. 
The order provides guidelines on the pro-

tocols for how attorney-directed voir dire 
should be conducted. Curran acknowl-
edges there will likely be a learning curve 
during the first year of implementation.

Throughout his eight years in the Su-
perior Court Curran has used attorney-led 
voir dire without incident. He notes that 
it’s important for attorneys to maintain 
respect for the juror in order for the pro-
cess to run as smoothly as possible.

In his trials, Curran has encouraged 
attorneys to submit as many written 
questions as they wish to be posed to the 
venire. Then Curran has asked virtually 
every question unless it repeats what’s 
asked on the questionnaire. Curran has 
also allowed attorneys to ask follow-up 
questions at sidebar to respect the privacy 
and dignity of the juror. That relative pri-
vacy and face-to-face interaction has al-
lowed attorneys to probe a particular area 
of concern. Curran has stricken jurors lib-
erally sua sponte if he suspects a bias or 
hidden agenda.

According to Curran’s own experi-
ences, the process moves quickly and 
utilizes fewer jurors than the traditional, 

pre-Chapter 254 method. In approxi-
mately 200 cases during his career, only 
once has Curran needed a second panel 
of 10 prospective jurors to impanel a jury.

Curran acknowledges that getting 
used to the new voir dire process may re-
quire some members of the trial bar to ex-
ercise restraint in the way they approach 
some of the potential jurors. He believes 
their questions should not invade the pri-
vacy of a juror but they should ask ques-
tions that provide enough information to 
make an informed judgment on any bias 
that may exist.

“With a firm but gentle hand on the 
judicial tiller, I think this will work out 
just fine,” said Curran.

In addition to providing more impar-
tial juries, Curran believes that having 
attorney-directed voir dire will ultimately 
improve the overall fairness of trials.

“People will feel that they got a 
fair shot. If they lose, they got a shot to 
know who their jurors were,” said Cur-
ran. “They had a hand in selecting that 
jury versus having the judge select it for 
them.”  ■

CuRRaN
Continued from page 1

Bar neWs

MBA Offering $10K Oliver Wendell Holmes Jr. Scholarship
The Massachusetts Bar Associa-

tion is currently accepting applica-
tions for its Oliver Wendell Holmes 
Jr. Scholarship — a $10,000 scholar-
ship that will be awarded this May 
to a third-year law student attending 
a Massachusetts law school who is 
committed to providing legal assis-
tance to underrepresented individu-

als/communities upon graduating.
Candidates applying for this 

scholarship must meet the quali-
ties that the MBA values and finds 
essential in those who will become 
practicing attorneys. In particular, 
applicants must (1) demonstrate a 
strong and specific commitment to 
serve the public interest; (2) have a 

proven record of hard work and aca-
demic accomplishment; and (3) have 
demonstrated integrity and honesty.

Applicants must submit a com-
pleted online application found at 
www.massbar.org, including three 
essay questions, along with a let-
ter of recommendation no later than 
Feb. 20, 2015. The MBA may then 

require a transcript and may conduct 
an in-person interview of the final 
applicants to further assess that ap-
plicant’s experience, qualifications 
and interests.

The scholarship will be awarded 
at the MBA’s Annual Dinner on May 
7, 2015, at the Westin Boston Water-
front.  ■
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TAXATION
RESTORING TRUST IN THE IRS 
Wednesday, Feb. 25, noon–2 p.m., MBA, 20 West St., Boston

Frank Wolpe, Esq., Professor at Bentley University, will discuss the 
current IRS operational model and how it has contributed to recent 
missteps, inefficiencies and growing public distrust in the agency, as 
well as his plan for reform through organizational restructuring
FACULTY: Christopher R. K. Cawley, Esq., program chair; Frank Wolpe, Esq.

BUSINESS LAW

RECENT PATENT LAW DEVELOPMENTS AT THE U.S. SUPREME 
COURT 
Tuesday, Feb. 10, noon–3 p.m., MBA, 20 West St., Boston

The MBA’s Complex Commercial Litigation and Business Law sections will be hosting 
an educational forum regarding recent developments in patent law at the U.S. Supreme 
Court. This program will provide an overview and analysis of recent U.S. Supreme 
Court decisions bearing on patent law, including 
CLS Bank, Limelight Networks and Octane Fitness.   

Attendees are encouraged to bring their own lunch. 

PROGRAM CO-CHAIRS: Sean K. Thompson, Esq.;  
Mat Trachok, Esq. Additional faculty to be announced.

FAMILY LAW
SOPHISTICATED FAMILY LAW PRACTICE: CRITICAL TAX AND 
CREATIVE COMPENSATION ISSUES 
Thursday, Feb. 5, 4–7 p.m., MBA, 20 West St., Boston

Divorce is an emotionally charged event, especially when there is a lot of money at 
stake. In today’s environment of creative compensation packages and small businesses, 
it can be even more of a challenge if there is a lot of money at stake 
and you are not sure how to prove it. To further complicate matters, 
practitioners need to know how to explain to a divorcing client the tax 
realities, to avoid any post-divorce tax surprises.
FACULTY: Kimberley J. Joyce, Esq., program chair; Marc D. Bello, CPA/ABV, 
CVA, MAAF, CFF, MST; Patricia O’Connell, Esq.

DIVORCE BASICS: A VIEW FROM THE BENCH AND BAR 
Monday, Feb. 9, 4–7 p.m., MBA, 20 West St., Boston

Divorce practice ranks among the most demanding, complex and challenging areas 
of law. This course will teach you how to determine the facts of your 
client’s case, select appropriate avenues of relief and parry your oppo-
nent’s strategies while you become familiar with relevant statutes, rules 
and leading cases you can use to achieve positive results for your client.
FACULTY: Calvin J. Heinle, Esq., program chair; Hon. John D. Casey; Wendie 
Murstein, Esq.; John Ronan, Esq.

ESTATE PLANNING AND DIVORCE 
Tuesday, Feb. 24, 10 a.m.–1 p.m., MBA, 20 West St., Boston

Join our panel of experts as they discuss issues dealing with divorce and post-divorce 
resource planning and estate planning strategies for children with special needs. Learn 
how the issues, legal solutions, strategies and options vary as the child of divorced par-
ents ages.

Attendees are encouraged to bring their own lunch. 

PROGRAM CHAIR: Lisa M. Cukier, Esq. Additional faculty to be announced.

GENERAL INTEREST
MASSBAR ski-LE: TORT LAW AND ETHICS
Thursday, Feb. 26, 9 a.m.–5 p.m. 
Wachusett Mountain Ski Area, 499 Mountain Road, Princeton

Registration: 9 a.m. (complimentary continental breakfast included) 
Programming: 9:30 a.m. (complimentary lunch buffet to follow)

The MBA is pleased to announce its inaugural ski-LE. This event will combine legal edu-
cation with a fun afternoon of skiing and networking at Wachusett Mountain Ski Area.

Ski-LE will feature the following:
•	 Morning	session	on	tort	law,	with	an	ethics	component
•	 Complimentary	continental	breakfast	and	lunch	buffet
•	 Discounted	lift-ticket	rates
•	 Networking	opportunities	with	colleagues

PROGRAM CHAIR: Scott Goldberg, Esq. Additional faculty to be announced.

 CALVIN J. HEINLE

CHRISTOPHER R. K. 
CAWLEY

SCOTT GOLDBERG

SEAN K. THOMPSON MAT TRACHOK

KIMBERLEY J. 
JOYCE

How to Represent Individuals  
in Front of Licensing Boards

Recorded Nov. 13, 2014

Lean Six Sigma 
 Recorded Nov. 17, 2014

4 Cs Part I: Immigration
Recorded Nov. 18, 2014

Lessons for the New Attorney:  
From the Courtroom and Beyond 

Recorded Dec. 2, 2014

Traps for the Unwary:  
Insider Tips to Avoid Malpractice

Recorded Dec. 9, 2014

Addressing Sexual Assault Allegations 
in K–12 Schools, Colleges and 

Universities: Legal Requirements, Key 
Challenges and Best Practices

Recorded Dec. 10, 2014

HIPAA Compliance 101 for  
Sole Practitioners

Recorded Dec. 15, 2014

Check out these MBA On Demand programs you may have missed and 
view them anytime, anywhere ... FREE with your MBA membership.

Your MBA membership includes FREE, UNLIMITED CLE seminars and MBA On Demand programming. 
(Excludes half- and full-day conferences and Practicing with Professionalism courses.)

SEMINAR WITH REAL-TIME WEBCAST

F E B R UA RY  2 015

Cukier is a partner at Burns & Levinson, 
concentrating her practice in all aspects of 
family law, including advocacy for blend-
ed families, same-sex couples and dis-
abled persons, estate and trust litigation, 
elder financial exploitation, and mental 
health law. Cukier is past president of the 
Massachusetts Family and Probate Inn of 
Court, and has served on Massachusetts 
Lawyers Weekly’s Board of Editors. She 
has been a council member of the Bos-
ton Bar Association, board member of 
the	National	Academy	of	Elder	Law	At-
torneys and co-chair of the Massachusetts 
Lesbian and Gay Bar Association. Cukier 
formerly served as assistant general coun-

sel for both the Department of Mental Health and the Department of Mental 
Retardation. In 2005, Cukier was recognized as a “Woman of Distinction In Law 
and Public Service” by the Massachusetts Association of Women Lawyers and in 
2006 recieved the MBA/MLGBA Community Service Award. Cukier has been 
selected as a “Super Lawyer” every year since 2005, and as a leader in family law by 
Best Lawyers in America since 2010.

F A C U L T Y  S P O T L I G H T

LISA M. CUKIER, ESQ.
Program chair 

“Estate Planning and Divorce”

Save the date

CONFERENCE PRICING
MBA members ........................................$25
Non-members ........................................$50

HOW TO START AND RUN 
A SUCCESSFUL SOLO OR 
SMALL-FIRM PRACTICE 
CONFERENCE

Tuesday, March 3 
Lombardo’s, 6 Billings St, Randolph
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To find out how the MBA Insurance Agency can help you with  

your malpractice and other coverage needs, contact us:

Boston (617) 338-0581 • Springfield (413) 788-7878

Email: Insurance@MassBar.org

Unequalled insurance, ensuring 

Massachusetts Bar Association members 

are protected with comprehensive 

coverage in today’s marketplace. 

Underwritten by the nation’s largest 

provider of malpractice insurance,  

MBA Insurance provides expert,  

customer-focused staff.

Designed by lawyers 
for lawyers.

leGal neWs
News from the Courts
Voir dire pilot to start

The Superior Court will implement the Panel Voir Dire Pilot Project beginning 
Feb. 2, 2015. The project was designed as a result of a joint effort by the Superior 
Court, under the leadership of Chief Justice Judith Fabricant, and the Superior Court 
Implementation Subcommittee of the Supreme Judicial Court Committee on Juror 
Voir Dire.

The purpose of the project is to contribute significantly to the ongoing evaluation 
by the judiciary and members of the bar as to the efficacy of group or “panel” voir dire 
in jury selections that will include questioning by attorneys or self-represented parties 
pursuant to St. 2014, c. 254, § 2, Superior Court Standing Order 1-15 (“Participation 
in Juror Voir Dire by Attorneys and Self-Represented Parties”), and any rules, pro-
tocols or guidelines the Supreme Judicial Court or the Superior Court may hereafter 
adopt or approve relative to the conduct of such questioning. The principal objective 
is to employ a largely uniform “panel voir dire” method in selected civil and criminal 
sessions during 2015, in order to obtain experience and data from trial judges, attor-
neys, court officers, clerks, court reporters, jurors, the Office of Jury Commissioner 
and other identified stakeholders concerning the effectiveness and benefits of a panel 
method as compared to individual questioning.

Over the next year, that experience and data will be the subject of detailed consid-
eration by the Supreme Judicial Court Committee on Voir Dire, in an effort by the ju-
diciary to identify best practices, with due regard to the goals of permitting attorneys 
and self-represented parties a fair and meaningful opportunity to participate in voir 
dire, supporting all stakeholders’ efforts to identify inappropriate bias, and conduct-
ing jury selection with reasonable expedition while always respecting the dignity and 
privacy of each potential juror. Visit the Trial Court’s website to learn more about the 
project and its procedures, including participating judges and sessions.

Advisory committee re-convened to consider 
Boston vacancy

U.S. Senators Elizabeth Warren and Edward J. Markey have announced that the 
Advisory Committee on Massachusetts Judicial Nominations will re-convene to con-
sider applications for a federal judicial vacancy in Boston. Candidates interested in 
applying for a U.S. District Court nomination must submit their applications to the 
Advisory Committee by Feb. 23, 2015.

The Advisory Committee, first appointed in March 2013, solicits, interviews and 
comments on applications for federal District Court vacancies. The Advisory Com-

mittee is comprised of distinguished members of the Massachusetts legal community, 
including prominent academics and litigators and is chaired by former District Court 
Judge Nancy Gertner.

Applications for Boston vacancies are reviewed by Massachusetts attorneys Pa-
mela Berman, Jack Corrigan, Marianne LeBlanc, Willard P. Ogburn, Walter Prince, 
Sue Reid and Georgia Katsoulomitis. In addition to these individuals, and Gertner, 
Dean Camille Nelson of Suffolk University Law School, Professor Mary Sarah Bilder 
of Boston College Law School, Professor Andrew Kaufman of Harvard Law School 
and attorney Mike Mone, representing the Massachusetts Bar Association, will review 
all applications.

Interested candidates may access an application at Warren’s website: www.warren.
senate.gov/documents/acmjn_dtc_application.pdf.

trial Court creates twitter account for court closings
The Massachusetts Trial Court has created a Twitter account — @macourtclosings 

— as an additional method to quickly share news of a court closure. Twitter notifica-
tions will allow instantaneous one-way communication to those who use Twitter and 
who follow or check the @macourtclosings account.
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Hundreds ‘walk’ to support legal aid funding 
Hundreds of attorneys participat-

ed in the 16th annual Walk to the Hill 
for Civil Legal Aid at the State House 
on Jan. 29. The Massachusetts Bar 
Association, the Equal Justice Coali-
tion (EJC) and the Boston Bar As-
sociation asked participants to urge 
their legislators to support increased 
state funding for civil legal aid.

The EJC is calling on state law-
makers to adequately fund the Mas-
sachusetts Legal Assistance Corpo-
ration (MLAC) line item in the state 
budget. MLAC is requesting $25 mil-
lion in the fiscal year 2016 budget. 
Despite a state funding increase last 
fiscal year from the Massachusetts 
Legislature, overall funding for civil 
legal aid in Massachusetts has de-
clined in recent years.

“This is not a legal issue, it is a 
universal issue,” said MBA President 
Marsha V. Kazarosian in her remarks 
at the event. “And so as we meet 
with legislative leadership and the 
key members of Governor Baker’s 
administration, we will continue to 
address the dire need for increased 
funding for legal aid as we stand with 
the many bar organizations who have 
worked to support legal aid for the 
poor.”

In addition to Kazarosian, Su-
preme Judicial Court Chief Justice 
Ralph D. Gants, Attorney General 
Maura T. Healey and Boston Bar As-
sociation President Julia Huston also 
addressed the importance of funding 
for civil legal aid in their remarks. 
Two speakers also shared their expe-
riences about how they were helped 
by legal-aid funded attorneys. EJC 
Chair John J. Carroll Jr. gave opening 
remarks and introduced the speakers.

Walk to the Hill was co-sponsored 
by the Equal Justice Coalition, MBA, 
BBA and many local and specialty 
bar associations. Attorneys from sev-
eral Boston-area law firms and or-
ganizations participated. Each year, 
Walk to the Hill is one of the largest 
lobbying events at the State House. ■

Bar neWs

MBA president Marsha V. Kazarosian addressed the crowd

Massachusetts Attorney general Maura t. Healey supreme Judicial Court Chief Justice ralph D. gants

Walk to the Hill participants gathered in the great Hall at the state House
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JOIN US FOR THE 3RD ANNUAL 
NEW ENGLAND FAMILY 
BUSINESS CONFERENCE. 
Bring valuable information back to your business to aid in management, growth and 
sustainability. Learn from experts – and, more importantly, from family business owners 
– on topics including preserving wealth, succession planning, conflict resolution, 
managing expansion of the business and the family, and much more.

Presented by:

In Partnership with:

JUNE 18, 2015

Babson College
Wellesley, MA

Call 617-896-5307 or email 
familybiz@thewarrengroup.
com for more information. 

SAVE 
THE 
DATE

sJC Chief Justice ralph D. gants, Justice geraldine s. Hines, Justice Margot Botsford, MBA president Marsha V. Kazarosian, BBA president Julia Huston, Justice Barbara A. Lenk, Justice Francis X. spina and Justice Fernande r.V. Duffly

(From left) MBA secretary Christopher p. sullivan, MBA president Marsha Kazarosian and MBA Vice president 
Christopher A. Kenney

(From left) MBA secretary Christopher p. sullivan, MBA EMB Member Martha rush o’Mara and MBA treasurer 
Jeffrey n. Catalano



10  MaSSachuSETTS LAWyers JournAL  |  FEbRuaRy 2015

ADR

GLYNN MEDIATION
Experience • Common Sense

Resolution

 Attorney Glynn has been designated as a 
neutral for both non-binding mediation 

and arbitration; he has successfully 
managed those matters, either resolving/
settling cases in mediation or rendering 
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408

Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

ADR

floRiDA peR sonAl injuRy

FLORIDA
ATTORNEY

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

LAW OFFICES OF  
Randy C. Botwinick

Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• Co-Counsel and 

Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

• 29 Years  
Experience

ADR

N O R T H  vs. S O U T H

We Could Have Settled It!
Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

N O R T H  vs. S O U T H

We Could Have Settled It!
Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

N O R T H  vs. S O U T H

We Could Have Settled It!
Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

6 1 7 .  3 2 8 .  8 8 8 8

Would You
Rather

Gamble
or be

Certain!

experTs&resources
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AviAtion l Aw

AVIATION LAW
ANTHONY 
TARRICONE, 
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
855 Boylston St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

MoNDay, fEB. 9

divorce Basics: A View from the 
Bench and Bar  
4-7 p.m.
MBA, 20 West st., Boston

TuESDay, fEB. 10

recent patent Law developments 
at the u.s. supreme Court  
noon-3 p.m.
MBA, 20 West st., Boston

ThuRSDay, fEB. 12

8th Annual speed networking 
event
5:30-7:30 p.m.
MBA, 20 West st., Boston

ThuRSDay, fEB. 19

practicing with professionalism
9 a.m.-5 p.m.
university of Massachusetts 
Medical school, 
55 Lake Ave. north, Worcester

TuESDay, fEB. 24

estate planning and divorce  
10 a.m.-1 p.m.
MBA, 20 West st., Boston

ThuRSDay, fEB. 26

MassBar's ski-Le
9 a.m.-5 p.m.
Wachusett Mountain ski Area, 
499 Mountain road, princeton

TuESDay, MaRCh 3

MBf Annual Meeting
5:30-7:30 pm
social Law Library,  
John Adams Courthouse 
1 pemberton square, Boston

WEDNESDay, MaRCh 4

MBA Monthly dial-A-Lawyer 
program
5:30-7:30 p.m.
statewide dial-in #: 
(617) 338-0610

ThuRSDay, MaRCh 5

tiered Community Mentoring 
Career day
2:30-4:30 p.m.
new Mission high school 
655 Metropolitan Ave., hyde park

MoNDay, MaRCh 16

Mock trial elite 8/ 
final 4 Competition
9 a.m.-5 p.m.
Worcester Courthouse 
225 Main st., Worcester

WEDNESDay, MaRCh 18

Mock trial elite 8/ 
final 4 Competition
9 a.m.-5 p.m.
John Joseph Moakley u.s. 
Courthouse 
1 Courthouse Way, Boston

ThuRSDay, MaRCh 19

practicing with professionalism 
9 a.m.-5 p.m.
university of Massachusetts 
school of Law – dartmouth 
333 faunce Corner road 
north dartmouth

ThuRSDay, MaRCh 26

house of delegates meeting
4-6 p.m.
Courtyard by Marriott –
Marlborough 
75 felton st., Marlborough

fRIDay, MaRCh 27

Mock trial state Championships
10 a.m.
faneuil hall 
1 faneuil hall square, Boston

Bar neWs
Calendar of Events

Real-time webcast available for 
purchase through 

MBA On Demand at 
www.massbar.org/ondemand.

FOR MORe
 inFORMAtiOn, visit 

MAssBAR.ORg/events/cAlenDAR

Lifeblood of Your network
Build and Maintain Your Network 
Among MassBar Members in in 

Massachusetts Lawyers Journal, 
Contact Rich Ofsthun.

 (617) 896-5307  |  rofsthun@thewarrengroup.com
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The Massachusetts Bar Association is currently accepting nominations for officer 
and delegate positions for the 2015-16 membership year.

Nominees must submit a letter of intent and a current resume to MBA Secretary 
Christopher P. Sullivan by 5 p.m. on Friday, Feb. 20, 2015, to be eligible.

To submit a nomination, mail or hand-deliver the information to:
Massachusetts Bar Association
Attn: Christopher P. Sullivan, MBA secretary
20 West St., Boston, MA 02111
If you have any questions about the nomination process, call MBA Chief Operating 

Officer Martin W. Healy at (617) 988-4777. ■

By professor L. gAry Monserud

On Feb. 12, 2015, the Business Law Center at New England 
Law | Boston will host a conference on “Remedies under the 
Uniform Commercial Code.” This event will take place at 154 
Stuart St. in Boston and will run from noon until 6:30 p.m. This 
is the fourth annual conference devoted to the exploration of cur-
rent issues in commercial law. The conference will be co-spon-
sored by the Massachusetts Bar Association and the Uniform 
Commercial Code - Digest.

The panelists will address issues arising under Articles 2, 2A, 
3, 5 and 9 of the Uniform Commercial Code with a heavy focus 
on remedies. All of the speakers will be practitioners or profes-
sors highly regarded for their expertise in code-related matters. 

Anyone whose practice or academic interest in any way involves the code will find this 
conference interesting and rewarding.

There is no cost to attend, but the Business Law Center does encourage early registra-
tion to assist us in making final plans for the conference. Additional conference details 
can be found at www.nesl.edu/UCCconference.

Questions? Contact Paras Kadakia at paras.kadakia@nesl.edu or (732) 865-4464 or 
Rebecca A. Mushlin at rebecca.a.mushlin@nesl.edu or (617) 935-1088. To register, email 
pgresham@nesl.edu or jchavez@nesl.edu.  ■

gary Monserud is a professor at new England Law | Boston and teaches Contracts, Modern remedies, 
uCC: sales and uCC: secured transactions.

MBA to co-sponsor 
‘Remedies under the 
Uniform Commercial 
Code’ conference

professor L. gary Monserud

Massachusetts Bar Association Chief Legal Counsel and 
Chief Operating Officer Martin W. Healy was named a 2014 
Lawyer of the Year by Massachusetts Lawyers Weekly for his 
work bringing voir dire to Massachusetts. Honorees are nomi-
nated by their colleagues, clients and other legal professionals.

The newspaper, in its Jan. 19 profile of Healy and other 
Lawyers of the Year winners, noted: “With [Healy] leading 
the charge, the MBA, in conjunction with the Massachusetts 
Academy of Trial Attorneys, scored a long-sought legislative 
victory in 2014 with passage of a bill that requires Superior 
Court judges to allow attorney-conducted voir dire. In addition 
to permitting lawyers to question jurors during empanelment, 
the law also lets attorneys propose a specific dollar amount for 

damages during trial.”
MBA President Marsha V. Kazarosian said everyone at the MBA should be proud 

of Healy’s accomplishment, adding: “While Marty was honored for his work in helping 
to make voir dire a reality in Massachusetts, we all know he does so much more for the 
bench and bar for which he never seeks recognition — and for which we all benefit. We 
are so proud of Marty and lucky to have him as our colleague.”

Healy will be honored along with the other Lawyers of the Year honorees at Lawyers 
Weekly’s Leaders in the Law event on Thursday, March 5, 2015, at the Renaissance 
Boston Waterfront Hotel. ■

weAtheR bR Ain injuRy

Would You Know A  

HEAD  
INJURY 
If You Saw One?

Most 
People 

Wouldn’t.®

 

For info on brain 
injury litigation, visit 
www.kolpan.com

175 Federal Street,  
Suite 1425,  
Boston MA, 02110

617-426 -2558

experTs&resources

continued on page 12

Bar neWs

Healy named 
Lawyer of the Year

continued from page 10

MASSACHUSETTS CHAPTER

This free Bar Website funded by local members of NADN - see www.NADN.org/about

www.MassMediators.org

Check preferred available dates or schedule 

appointments online with the state’s top-rated 

Civil Mediators & Arbitrators - for free at

Check preferred available dates or schedule 

appointments online with the state’s top-rated 

Civil Mediators & Arbitrators - for free at

MeDiAtion

Martin W. Healy, MBA’s 
chief legal counsel and chief 
operating officer

MBA seeks nominations 
for 2015-16 officer, 
delegate positions

l Aw yeR AssistAnce

Law Office
Management

Assistance Program
Assisting Massachusetts attorneys 
in establishing professional office 
practices and procedures to increase 
their ability to deliver high quality 
legal services, strengthen client 
relationships, and enhance their 

quality of life.

Call for a Free and Confidential Consultation  
IN PERSON, BY PHONE, OR BY WEB

FUNDED BY LAWYERS CONCERNED FOR LAWYERS, INC.
MASSLOMAP.ORG      (857) 383 3250
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MeDiAtion

Mediation and 
Arbitration of all 
Domestic Relations 
and Probate Matters

Judge Kopelman
Ret.

Judge Smoot
Ret.

Judge Steinberg
Ret.

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

Bette J. Roth, Esq.

• Mediator

• Arbitrator

• Facilitator

• Fact Finder

•  20+ years experience

•  New England ADR Superlawyer

• Former Trial Lawyer

“Every case can be 
settled with hard work 

and an open mind.”

Bette.roth@gmail.com

(617) 795-2425

www.RothADR.com

MeDiAtion

tA x AttoRne y

Chair - Ma Bar assN. 
state tax praCtiCe group
ViCe Chair - Ma Bar assN. 
taxatioN seCtioN
serViNg Ma Bar assN. 
MeMBers aNd their ClieNts
state, federal, aNd  
iNterNatioNal tax Matters

Looking for  
an experieNCed  

tax attorNey  
for your cLients?

planning
audits

appeals
litigation

sales & use tax
corporate income/
excise tax
multistate taxation

(  617 )  848 -  9360
( 888 )  483 -  5884
w w w. r i c k s t o n e l aw. c o m
r i c k @ r i c k s t o n e l aw. c o m

riCk stoNe law

Chair - Ma Bar assN.
taxatioN seCtioN

serViNg Ma Bar assN.
MeMBers aNd their ClieNts

state, federal, aNd
iNterNatioNal tax Matters

INTERNAL REVENUE SERVICE

MA DEPT. OF REVENUE

CIVIL AND CRIMINAL TAX

(617) 848 - 9360
(888) 483 -5884

Francis A. Ford, Esq.

FORD MEDIATION

Former Worcester Country
Clerk of Courts

Extensive Mediation & Trial Experience

www.FordMediation.com
Contact Fran Directly at

508-791-7776 or
franford@charter.net

35 Harvard Street, 
Worcester, MA 01609

(free parking at the door.)

MeDiAtion
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For your pracTIce
Get more efficient

By dAMiAn turCo

We can agree 
that being more 
efficient means 
doing things 
with less effort 
and time. In our 
line of work, 
being more effi-
cient also proba-
bly means mak-
ing more money 
or making the 

same money in less time or just being 
able to provide a better service to our 
clients.

So, how do we become more effi-
cient? Well, let’s start by thinking about 
how we got to our current level of ef-
ficiency. Look around your practice and 
give it some thought. Your practice can 
be broken down to hundreds or thou-
sands of processes, each on presenting 
a potential opportunity for greater effi-
ciency. To make it manageable, put the 
different processes into a few larger cat-
egories. For instance:
1. Business development
2. Consultations
3. New client intake
4. Research, drafting and other substan-

tive case work
5. Communication with clients, oppos-

ing counsels and the like
6. Case management
7. Accounting
8. Document management and retention

These are just suggestions and might 
not be the best categories for your par-
ticular practice, but they provide some 
guidance.

Your process is now to assess your 
practice’s efficiency by going through it 
in parts. Your object is to find opportu-
nity for improved efficiency as you go. 
That improved efficiency may be gained 
with the application of a technology, 
such as a software program, or by sim-
ply rewiring the process, adding more 
structure to ensure quicker completion.

Let’s take the example of prospec-
tive new client consultations. How does 
it work now, start to finish? Are you 
personally involved in scheduling the 
consult or is that role done by a recep-
tionist or through a scheduling module 
on your website? Does the client come 
to you for the consultation or do you go 
to him or her? Or, do you do predomin-
nently consultations by phone or video 
chat? How long do your consultations 
usually last? Fifteen minutes? A half 
hour? Until the prospective client stops 
talking? When clients sign up with the 
firm, do you personally go through 
the retainer agreement and any other 
documents with them or does another 
member of your staff do that? Do you 
capture all the facts presented by the 
client in the consultation process for 
use during the case or is it more of a 
conversation that requires the client to 
retell the story to another employee at a 
later time if retained?

Consider these questions and any 
others that come to mind and continu-
ously ask yourself, “Is there a way to do 
this more quickly of save time in anoth-
er process without sacrificing quality?” 
If so, what are the options? Brainstorm 
the viable solutions, choose those you 
feel will work best and then move on 
to the next section of your firm until 
the review process is complete. When 
you’re done with this part you’ll have 
a list of several things to change. You 
may, at that point, decide to change 
only a digestible handful. That’s fine. 
Finding ways to work more efficiently 
is one of those things that we know 
we should do but chronically push off. 
Starting the review process and then 
scheduling it to occur periodically is a 
great start. Good luck! ■

Damian turco owns Mass injury Firm pC, 

a Boston-based personal injury law firm, 

representing the victims of negligence across 

Massachusetts. He is the vice chair of the Law 

practice Management section.

Damian turco
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For your pracTIce

Sleepless in Methuen
Lawyers Concerned for Lawyers

Q: I have just about managed my ca-
reer (intellectual property law) and 

home life (now including two wonderful 
but demanding young kids) over the de-
cade or so since I was admitted to the bar. I 
can be a driven person, who needs to have 
things “under control,” but my approach 
to life was more or less working, until I 
recently separated with my husband be-
cause of his drinking. Now I barely sleep, 
not only because of the kids and things I 
have to get done for work, but because I 
can’t stop thinking about how my life is 
changing, how my ex and I will manage 
as co-parents, my disappointment that I 
was not important enough to him to make 
more of an effort, etc. I’ve been cranky 
around friends and coworkers, and almost 
feel ready for a nervous breakdown. I’ve 
also made two significant (but fortunately 
reversible) errors on key documents in the 
past week. 

A: Despite decades of predictions 
that technology would bring us 

lives of leisure, the trend seems to have 
been the opposite — we expect more of 
ourselves, and have less and less time for 
basic needs, like sleep. In fact, the trend 
toward decreased sleep dates back to the 
advent of the light bulb (not at all surpris-
ing, when you think about it). And more 
than in the past, when we face crises in 
our home lives we often have to juggle 
them alongside consider career pressure. 
So it is not hard to understand your sus-
ceptibility to insomnia.

Yet a decent amount of sleep is crucial 
for healthy functioning, and your sleep 
deprivation absolutely is at least one fac-
tor contributing to your irritability and 
cognitive inefficiency. The more sleep a 
person loses, the more susceptible she is 
to depression, memory impairment, pain, 
immune deficiency, accidents and even 
psychosis (which can include hallucina-
tions or delusions) — compounding the 
problems you were already facing. It is 
definitely worth doing something about 
your sleep deprivation, but what?

Psychotherapy/counseling: If you 
are not already talking to someone with 
whom you can be completely open about 
the strains you face, this would be our first 
recommendation, and although it probably 

won’t make you sleep like a baby, there is 
a good chance you’ll feel some relief and 
be better able to unwind.

Lifestyle changes: These may include 
(a) using the bed only for sleep; (b) getting 
exercise about four hours before bedtime; 
(c) employing relaxation techniques; and/
or (d) using cognitive strategies to help in-
terrupt or turn down the volume on those 
ruminations that keep your mind cranking.

Medication: If the above approaches 
are not enough, there are of course medi-
cations that aid sleep. Before moving to 
the most potent ones (since they also can, 
for some people, cause problematic side 
effects or become addictive), you could 
start by trying melatonin or over-the-
counter sleep aids (which are essentially 
drowsiness-inducing antihistamines). Tra-
zodone is a commonly doctor-prescribed 
medication that is non-addictive, but for 
some it induces a degree of grogginess that 
might either stay with you in the morning 
or prevent you but being sufficiently re-
sponsive to the kids at night (so the best 
way to give it an initial try would be when 
a friend or relative is staying over). It is 
also possible that you might benefit from 
an antidepressant (not only with regard to 
sleep but other symptoms such as tearful-
ness, decreased concentration, decreased 
ability to enjoy your interactions with the 
kids, etc.). Those take longer to work, but 
can be considered, perhaps after trying the 
other measures we have already discussed.

If you could use input or assistance 
in finding resources for any of the above 
(including the huge issue of alcoholism in 
the family, on which we have not focused 
in this answer), feel free to confer with 
any LCL clinician — that’s what we’re 
here for. ■

Questions quoted are either actual 
letters/emails or paraphrased and dis-
guised concerns expressed by individu-
als seeking assistance from Lawyers 
Concerned for Lawyers. Questions for 
LCL may be mailed to LCL, 31 Milk St., 
Suite 810, Boston, MA 02109; emailed 
to email@lclma.org or called in to (617) 
482-9600. LCL’s licensed clinicians will 
respond in confidence. Visit LCL online at 
www.lclma.org.

Jurisdiction Act.
Among the issues sure to surface be-

fore the Judiciary Committee this session 
is compensation increases for criminal 
justice attorneys, which have long been 
supported by the Massachusetts Bar Asso-
ciation, most recently in the report “Doing 
Right by Those Who Labor for Justice.” A 
commission appointed by former Gov. De-
val L. Patrick following the MBA’s report, 
also recommended increases. MBA Presi-
dent Marsha Kazarosian served on that 
commission. (See related story, page 3.) 

Mandatory minimum sentences are 
sure to be on the radar this session. Baker 
has previously indicated his support for 
the repeal of mandatory minimum sen-
tences for nonviolent drug offenders. 
Rosenberg has discussed the need to 
provide treatment over incarceration for 
substance and mental health problems 
opening the door for discussion of the 
repeal of mandatory minimums, which is 
supported by the MBA.

Sen. William Brownsberger (D-Bel-

mont) was reappointed by Rosenberg 
to helm the Judiciary Committee on the 
Senate side. This will be Brownsberger’s 
first full session as chair. He was appoint-
ed last spring when then-Chairwoman 
Katherine Clark was elected to the U.S. 
House of Representatives.

At press time, the House had not 
appointed a chair. Following longtime 
Chairman Eugene L. O’Flaherty’s move 
to the administration of Mayor Martin J. 
Walsh, where he serves as corporation 
counsel, the House side had been led by 
Vice Chairman Christopher Markey (D-
Dartmouth).

Over the coming months the Judicia-
ry Committee, as well as the other joint 
standing committees, will begin holding 
public hearings on the over 5,000 bills 
currently pending. The Legislature op-
erates in a biennial session. Formal ses-
sions for the first part of the session will 
conclude on Nov. 19, 2015. Everything 
pending at that time will carry over to the 
next year, with formal sessions conclud-
ing for the second part of the session on 
July 1, 2016. ■
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ending the myths about the 
domestic Workers’ Bill of rights

BY LYDiA EDWArDs AnD    
rEBECCA g.  pontiKEs

Domestic workers’ vulner-
ability to exploitation and 

abuse is deeply rooted in histori-
cal, social, and economic trends. 
Domestic work is largely wom-
en’s work. It carries the long leg-
acy of the devaluation of wom-
en’s labor in the household. Do-
mestic work in the US also car-
ries the legacy of slavery with its 
divisions of labor along lines of 
both race and gender. The wom-
en who perform domestic work 
today are, in substantial mea-
sure, immigrant workers, many 
of whom are undocumented, and 
women of racial and ethnic mi-
norities. These workers enter the 
labor force bearing multiple dis-
advantages.”
— Home Economics, The Invisible and 
Unregulated World of Domestic Work, by 
Linda Burnham and Nik Theodore for the 

National Domestic Workers Alliance

In the 1970s, under the leadership of 
Melnea Cass, an African-American wom-
an and civil rights leader, Massachusetts 
granted domestic workers the right to 
collectively bargain, eligibility for work-
ers compensation, the right to be paid the 
state minimum wage and coverage by the 
state’s overtime laws. In December 2010, 
the Massachusetts Coalition for Domestic 
Workers continued her work, starting the 
modern movement for domestic workers.

On July 2, 2014, Massachusetts took 
a lead in inclusivity and civil rights. Gen-
eral Laws c. 149, § 190 brought domestic 
workers “out of the shadows.” Demon-
strating the need for this new law and its 
popularity, it passed in one legislative ses-
sion with a unanimous Senate and biparti-
san veto majority in the House.

Despite the popularity and passage 
with virtually no opposition, disparaging 
misconceptions and myths about the new 
law abound. The authors of this article aim 
to correct the myths and explain why em-
ployee advocates and the management bar 
should appreciate this new law.

the bill ends ‘at-will’ 
employment

This reaction is unfounded when con-
sidered in the proper context. It is aimed at 
two sections of the new law:
• Section 190 (i) requiring employers of 

domestic workers have 14 days’ notice 
before termination and those who live 
in the employer’s home have 30 days’ 
notice before losing their home and live-
lihood; and 

• Section 190 (j) requiring a written 

agreement spelling out the terms of 
employment, including (but not limited 
to): rate of pay, including overtime; ad-
ditional compensation for added duties 
or multilingual skills; working hours, in-
cluding meal breaks and other time off; 
and provisions for days of rest, earned 
sick days, vacation days, personal days, 
holidays, transportation, health insur-
ance, severance and yearly raises; any 
fees or other costs, including costs for 
meals and lodging; the responsibilities 
associated with the job; the right to col-
lect workers compensation if injured; 
and the required notice of employment 
termination by either party. 

Employment at-will is entrenched in 
the United States. It allows employers 
to terminate the employment relation-
ship for any reason and without notice. 
The employee has the same right to end 
the relationship. Because the employee is 
the individual with much less power, this 
“equality” calls to mind Anatole France’s 
quote, “In its majestic equality, the law 
forbids rich and poor alike to sleep under 
bridges, beg in the streets and steal loaves 
of bread.” Discussion about the injustice to 
labor of this interpretation is for another 
day. 

Our point is that, before proclaiming 
the end of employment at will, a little per-
spective is needed. Since the adoption of 
employment at will, the law has spawned 
a plethora of exceptions to the at-will rule, 
both through statute and the common law, 
including a public policy exception; ex-
ceptions banning discrimination based on 
race, ancestry, gender, sexual orientation 
and other protected classes; and exceptions 
banning retaliation against whistleblowers. 
Beyond these widely known exceptions, it 
is also illegal to fire someone for having 
made a claim under the workers’ compen-
sation statute (M.G.L. c. 152, § 75B), for 
refusing to perform an abortion (M.G.L. 
c. 112, §12I), for a public employee do-
nating blood (M.G.L. c. 149, § 33D), for 
expressing breast milk ((29 U.S.C. § 207 
(r)(1)), and, most recently added, for be-
ing a victim of domestic violence (M.G.L. 
c. 149, §52E). So, employment at-will “as 
we know it” already has many exceptions 
— one could argue so many that it swal-
lows the rule. 

In any event, many employees are 
subject to non-competition and non-so-
licitation agreements. These agreements 
generally alter the employee’s side of the 
at-will relationship by prohibiting an em-
ployee from moving to a competitor for 
a period of time. These agreements place 

significant practical constraints on the em-
ployee’s ability to leave for any reason or 
no reason. 

Sections (i) and (j) are right in charac-
ter with the other exceptions. 

There is no just cause requirement to 
fire a domestic worker. The modification 
to employment at-will is the notice provi-
sion. The law requires that live-in workers 
only will be provided with 30 days notice 
when they are to be terminated without 
cause. This was intended to address both 
the power dynamic and the unintended 
consequence of “at-will” employment for 
live-in workers: instant homelessness. Fur-
thermore, the law allows an employer to 
avoid the notice provision entirely if the 
employer pays two weeks’ severance, or if 
necessary, provides a written good faith al-
legation of abuse, neglect or other harmful 
conduct. 

The second modification, the written 
agreement requirement, only applies to 
workers who work more than 16 hours a 
week. The provision was a direct response 
to employer requests that had nothing to 
do with the care of the house or family, 
job creep (increase of duties without cor-
responding increase in pay). These provi-
sions were to assure clarity and boundar-
ies. The agreement encourages commu-
nication at the beginning of the relation-
ship that will help both the family and the 
worker. 

the bill forces use of an 
agency

Given the pre-enactment state of the 
law, so confusing and full of issues and 
so lacking in guidelines, it is unlikely that 
any family or employer understood what 
the worker and employer obligations were. 
Both workers and employers designed the 
bill. On June 16, 2012, the Massachusetts 
Coalition for Domestic Workers hosted a 
meeting of more than 100 workers and em-
ployers in five languages with one simple 
question: “What is respect and dignity for 
you?” That list was created together by 
workers employers.

The record-keeping requirements of the 
new law overlap with the requirements that 
are already required. The law’s require-
ments for rest periods, written agreements, 
obligation to pay for meals and lodging, 
earned sick and vacation time, and privacy 
draw simple boundaries. To assist em-
ployers of domestic workers (who are not 
corporate agencies themselves), the law 
requires a sample agreement be posted on 
the attorney general’s website along with a 

sample notice that employers are to give to 
workers. The agreements, if followed and 
completed will help employer to comply 
with the vast majority of the law. In addi-
tion, employers will also have access to a 
sample notice of rights (also required by 
the law M.G.L. c. 149, § 190 (m)) that they 
will provide to workers. While it is tempt-
ing to resist them because of a common 
view that a domestic worker is similar to a 
teenage babysitter or a relative who comes 
to help with care giving, if a family wants 
to employ someone for care giving, they 
have not adopted a family member. They 
have engaged an employee.

You can’t monitor your nanny
Untrue. Section 190 (h) specifically 

addresses communication and bathroom 
monitoring. And does not go beyond the 
protections other workers already have. 
Massachusetts’ citizens generally are pro-
tected from “unreasonable, substantial 
or serious interference” of their privacy. 
These rights are enforceable in the supe-
rior court and successful litigants are en-
titled to an award of damages. M.G.L. c. 
214, § 1B. Other employers are subject 
to this law. (Bratt v. International Busi-
ness Machines Corp., 392 Mass. 508, 508, 
(Mass. 1984).)

The new law specifically addresses 
issues particular to domestic workers to 
clarify boundaries for privacy purposes. 
Unlike a worker who goes to an office to 
work, the domestic worker generally goes 
to a private home. The privacy protections 
prevent cameras in a person’s personal 
bathroom and bedroom (if that type of 
personal living space is provided to the 
worker). They also prevent listening to 
private calls. An employer could still tell 
a worker not to use his or her cell phone 
during work time except for emergencies. 

The law also combats human traffick-
ing. Domestic workers are the second larg-
est group of victims to be trafficked into 
this country behind sex trafficking victims. 
Surveillance by an employer is one way to 
control trafficked victims — without the 
means to report their situation secretly, 
victims will remain unable to extricate 
themselves from their situation.

the bill will hurt immigrant 
workers

Likely false. The authors know of no 
study that has shown that immigrant work-
ers are harmed by being given the rights 
they now have in Massachusetts. Thus far, 
in the four states that have enacted protec-
tions for domestic workers, there is no evi-
dence of a lack of job growth. In any event, 
it’s unlikely that the few, and small, bound-
aries on employers of domestic help will 
stench the ability of workers who want to 
find work and employers who want to hire 
them to employ them. Notably, this indus-
try has is staying power. At some point, a 
domestic worker touches all of our lives. 
Many people couldn’t function without as-
sistance with house cleaning or nannies for 
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BY trACEY E .  spruCE AnD   
KArA J .  JoHnson

Drug-free workplace policies have 
stood on firm legal ground in Massachusetts 
for many years, but in the age of medical 
marijuana, the landscape may be changing.

There is a robust national trend towards 
legalizing marijuana for medicinal pur-
poses, as well as an expanding movement 
to decriminalize its recreational use.1 This 
expansion may be fueled by a 2013 De-
partment of Justice guidance stating that 
the federal government will not prioritize 
prosecution of individual use of medical 
or recreational marijuana. And as part of 
a spending bill passed in December, 2014 
and signed by President Barack Obama, 
the U.S. Congress prohibited certain fed-
eral agencies from expending federal funds 
to prevent the implementation of state (or 
D.C.) laws allowing medical marijuana. 
There remains debate about whether this 
change in federal law is permanent, and 
it does not make medical marijuana legal 
under federal law, but the move signals a 
significant shift in perspective by federal 
lawmakers. 

These changes do not mean employ-

ers must tolerate a new kind of “smoking 
break,” however. Not all marijuana use 
statutes contain workplace protection for 
employees, and marijuana remains illegal 
under the federal Controlled Substance 
Act. While Arizona, Delaware, Rhode Is-
land,2 New York and Minnesota prohibit 
employers from discriminating against em-
ployees or applicants who use marijuana 
for medicinal purposes (unless a failure to 
do so would cause an employer to lose a 
monetary or licensing related benefit under 
federal law or regulations),3 the Massachu-
setts medical marijuana statute (Acts of 
2012, Ch. 369) does not. Moreover, neither 
the law nor its governing regulations (105 
C.M.R. 725.000) require employers to vio-
late federal law or allow the on-site use of 

marijuana. The regulations further state that 
they do not limit the applicability of other 
law as it pertains to employers’ rights. 105 
C.M.R. 725.650.

Does this leave room for employers to 
maintain their zero-tolerance drug policies? 
Probably, but employers should recognize 
that unless they want to be a Massachusetts 
test case for how far such policies extend, 
best practice points toward analyzing each 
situation individually.

It is generally recognized that employ-
ers have a duty to maintain a drug-free 
workplace for safety-sensitive positions, 
such as heavy equipment operators, police 
officers and medical professionals. These 
employees can be subject to random drug 
testing, regular drug testing or targeted 

drug testing where an employee appears 
impaired at work. In most cases, medical 
marijuana legalization need not change 
employers’ approach to these and similarly 
situated employees, against whom zero-
tolerance policies should remain fully en-
forceable. 

The rest of the picture may leave many 
employers justifiably dazed and confused. 
THC (marijuana’s main psychoactive in-
gredient, which shows up in drug tests) can 
remain in a person’s system for weeks after 
use. This means that employees who are 
lawfully registered to use medical marijua-
na can test positive even if they do not use 
marijuana regularly, or while at work, and 
are never impaired on the job. The question 
is whether enforcement of zero-tolerance 
drug policies is still lawful when an em-
ployer fires an employee who tests positive 
even if there is no negative workplace im-
pact.

This issue soon will be decided in Colo-
rado, viewed by many as a trailblazer for 
medical and recreational marijuana use. In-
Coats v. Dish Network, Inc., the Colorado 
Supreme Court must decide whether the 
plaintiff, Brandon Coats, was wrongfully 
terminated from his position as a customer 
service representative when he 
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BY CAtHErinE E .  rEuBEn

On Nov. 4, 2014, Massachusetts vot-
ers answered “yes” to Question 4, ap-
proving a law mandating that employers 
provide employees with up to 40 hours of 
earned sick time per year. The law goes 
into effect on July 1, 2015, and will be 
enforced by the Office of the Attorney 
General. Pending issuance of regulations 
from the attorney general, the following is 
a list of questions and answers about the 
new law, based on a plain English read-
ing of the statutory language. The article 
also addresses some questions that are not 
clearly answered.

When does the sick leave law go into 
effect?

The law goes into effect on July 1, 
2015, subject to certification by the sec-
retary of the commonwealth and the Leg-
islature.

What employers are subject to the 
law?

Employers are defined as “any indi-
vidual, corporation, partnership or other 
public or private entity, including any 
agent thereof, who engages the services 
of an employee for wages, remuneration 
or other compensation.” All employers 
will be subject to this law when it goes 
into effect; the only exceptions are the 
U.S. government and cities and towns that 
have not specifically accepted it.

Which employees are eligible for 
the benefits of this law?

An employee is defined as “any per-
son who performs services for an em-
ployer for wage, remuneration or other 
compensation.” The law further states that 
all employees who “work in the common-
wealth” shall be entitled to earn and use 
sick time. Thus, under the plain language 
of the law, any employee who works in 
Massachusetts is covered – including part 
time and temporary workers.

The broad definition of employee 
raises the question of whether indepen-
dent contractors would be covered. It is 
anticipated that the attorney general will 
address this issue in the regulations and 
will hopefully clarify that someone who 
is truly an independent contractor in Mas-
sachusetts (a tough standard to meet) 
would be excluded.

What can earned sick time be used 
for?

Earned sick time for the following 
reasons:
1. To care for a child, parent, spouse or 

parent of a spouse who is suffering 
from a physical or mental illness, in-
jury or medical condition that requires 
home, preventative or professional 
care;

2. To care for the employee’s own physi-
cal or mental illness, injury or other 
medical condition that requires home, 
preventative or professional care;

3. To attend the employee’s routine medi-
cal appointment or the routine medical 
appointment of the employee’s child, 
parent, spouse or parent of spouse; or

4. To address the psychological, physical 
or legal effects of domestic violence as 
defined in the recently-enacted Mas-
sachusetts Domestic Violence Leave 
law.

How much sick time can employees 
take under the new law?

The statute states that sick time is ac-
crued at the rate of one hour for every 30 
hours worked, which works out to 69.3 
hours per year for a full-time employee. 
The law goes on to state, however, that 
employees are entitled to “earn and use 
up to 40 hours” of sick leave per calendar 
year. Presumably, then, once an employ-
ee has accrued 40 hours of sick leave in a 
calendar year, the employee stops accru-
ing sick leave; however, this is a question 
for which the attorney general may pro-
vide further guidance.

For accrual purposes, exempt employ-
ees will be assumed to work 40 hours per 
week unless their normal work week is 
less than 40 hours, in which case earned 
sick time will accrue based on their nor-
mal work week.

Employees begin to accrue earned 
sick time on their date of hire or the date 
this law becomes effective, whichever is 
later, but they are not entitled to use their 
accrued earned sick time until the 90th 
calendar day following the start date of 
their employment. On and after the 90-
day period, employees may use earned 
sick time as it accrues. Employers can al-
low the accrual of earned sick time at a 
faster rate or allow for the use of earned 
sick time at an earlier date than the law 
requires.

Is earned sick time paid or unpaid?
Employees of an employer of 11 or 

more employees are entitled to earn and 
use up to 40 hours of paid sick time per 
calendar year. Employees of an employer 
with fewer than 11 employees are entitled 
to earn and use up to 40 hours of unpaid 
sick time in a calendar year. All employ-
ees performing work for compensation 
on a full-time, part-time or temporary 
basis are counted when determining the 
number of employees an employer em-
ploys.

One of the questions not answered by 
the law is how and when the 11 employ-
ees are counted. For example, if an em-
ployer has 11 employees for only part of 
a year, would the employees be eligible 
for paid sick time the entire year? Such 
questions are left for the attorney general, 
who is empowered to issue regulations 
including “the manner in which employer 
size shall be determined.”

Another unanswered question is 
how the number of employees would be 
counted with respect to non-Massachu-
setts employers. For example, if a Maine 
employer has 15 employees, but only one 
of them in is Massachusetts, would that 
employee be entitled to paid sick time? 
We will need to await further guidance 
from the attorney general on this issue.

Sick time is compensated at the same 
hourly rate as the employee earns at the 
time the employee uses the paid sick 
time, provided, however, that the hourly 
rate may not be less than the minimum 
wage.

The law does not describe how that 
“hourly rate” would be determined. As 
this law is part of the wage and hour laws, 
it is anticipated that the attorney general 
would determine hourly rate in the same 
manner as it does for overtime purposes.

What if an employer has a PTO or 
other paid leave policy?

Employers who provide their employ-
ees paid time off under a sick time, paid 
time off (PTO), vacation or other paid 
leave policy may continue to do so with 
no obligation to provide additional earned 
paid sick time as long as they make avail-
able an amount of paid time off sufficient 
to meet the accrual requirements that 
may be used for the same purposes and 
under the same conditions as earned paid 
sick time under this law.

One question that many employers 
have asked is whether they must now 
designate PTO as either sick or vacation 
time. Consider, for example, this scenar-
io: an employer provides all employees 
with 40 hours of PTO at the beginning 
of a year, which the employees can use 
for any reason they want. An employee 
chooses to use that time in March to take 
a vacation. In November, the employee 
gets sick. Does the employee have a right 
to take another 40 hours of sick time? In 
the opinion of this author, the employer 
would not have any obligation — at least 
not under the Mass. sick leave law — to 
provide additional paid sick time, since 
it was already provided. Note, however, 
that the law states that the attorney gen-
eral shall prescribe by regulation the 
employer’s obligation to make, keep and 
preserve records pertaining to the law. It 
is possible that those record-keeping re-
quirements could involve tracking of how 
time is used.

What happens if an employer 
is subject to a collective bargaining 
agreement?

The law states that nothing in the 
statute shall be construed to diminish or 
impair the obligation of an employer to 
comply with any contract, collective bar-
gaining agreement or any employment 
benefit program or plan in effect on the 
effective date of the law that provides 
to employees greater earned sick time 
rights than the rights established by the 
law. Accordingly, union employees who 
are covered by a collective bargaining 
agreement which provides less sick time 
than that allotted by the law would pre-
sumably be able to accrue and use addi-
tional sick leave up to and including the 
limit provided in the statute. Employees 
covered by a collective bargaining agree-
ment which provides the same or more 
sick time than that provided in the law 
would not be impacted by the law.

Does earned sick time need to be 
used in daily increments?

No. Earned sick time can be used in 
the smaller of hourly increments or the 
smallest increment that the employer’s 
payroll system uses to account for ab-
sences or use of other time. So, for ex-

ample, if an employee needs to arrive late 
in order to take her child to the doctor, 
that time would be covered.

Can employees carry over their un-
used earned sick time at the end of the 
year?

Yes. Employees may carry over up to 
40 hours of unused earned sick time to 
the following calendar year. Employees 
are not entitled, however, to use more 
than 40 hours of sick time in any one cal-
endar year.

Some employers have programs that 
permit or require employees to “cash out” 
unused earned time at the end of a year. 
The law is clear that employees have 
a legal right to carryover, so a manda-
tory cash-out or “use it or lose it” poli-
cy would violate the law. It is not clear, 
however, whether a voluntary program 
that permits but does not require cash-out 
would be permissible. We will need to 
await further guidance from the attorney 
general on this question.

Are employers required to pay out 
unused earned sick time when the em-
ployee leaves the employer?

No. The law clearly states that em-
ployers are not required to pay out un-
used earned sick time upon the separation 
of the employee from the employer.

If an employer relies on a vacation pol-
icy to comply with the new law, however, 
payout would presumably be required 
since, under well established law, accrued, 
unused vacation pay must be paid to an 
employee at the time of separation.

Can employees be required to 
show documentation for their use of 
earned sick time?

Yes, but only for absences using 
earned sick time that covers more than 24 
consecutive scheduled work hours. Any 
reasonable documentation signed by a 
health care provider indicating the need 
for earned sick time taken for personal 
illness, the illness of a family member, or 
a routine medical examination for either 
the employee or a family member must 
be deemed acceptable for this purpose. 
An employer may not delay the taking 
of earned sick time or delay pay for the 
period in which the earned sick time was 
taken for those employees entitled to pay 
on the basis that the employer has not yet 
received the certification.

An employer may not require that 
the documentation describe the specific 
illness or other details about the reason 
for the sick leave. For earned sick time 
taken to address the effects of domestic 
violence, documentation deemed accept-
able under the Domestic Violence Leave 
law shall be deemed acceptable. An em-
ployer may not require details about the 
domestic violence. The law also states 
that the attorney general may issue regu-
lations regarding the manner in which 
an employee who does not have a health 
care provider shall provide certification.

Can employees be required to find 
a replacement employee to cover their 
hours if they are going to use earned 
sick time?

No. An employer may not require 
that an employee search for or find a 
replacement to work the hours during 
which the employee is using earned sick 
time.
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BY LAuriE  r.  HouLE

In recent years, attacks have been 
mounting on so-called teacher tenure laws 
across the nation. The most high-profile 
challenge is Vergara v. California, in which 
a Los Angeles Superior Court judge struck 
down multiple provisions of the California 
Education Code, including its teacher tenure 
provisions.1 A similar lawsuit Wright v. State 
of New York was filed almost immediately in 
New York. Elsewhere, state legislatures have 
sought to repeal teacher tenure rights,2 sub-
stantially reduce tenure protections,3 extend 
the time required to acquire tenure, define 
performance criteria necessary for tenure, 
and amend dismissal procedures for tenured 
teachers. The purpose of this article is not to 
debate the merits of Vergara, which is on ap-
peal, but to address widespread misconcep-
tions that have been used to support legal, 
legislative and media attacks on tenure.

The term “tenure” does not appear in 
Massachusetts education law or in the laws 
of most other states; instead, states use ter-
minology such as “fair dismissal,” “profes-
sional status” or “continuing contract.” In 
Massachusetts, a teacher is considered an 
“at-will” employee until successfully com-
pleting three consecutive years in the same 
public school district, at which point “pro-
fessional teacher status” (PTS) is attained.4  
During the “at-will” (i.e., probationary) 
period, the school employer has virtually 
unfettered discretion whether to renew the 
teacher’s employment.

Despite widespread belief, acquiring 
tenure is not as simple as remaining em-
ployed for a predetermined number of years. 
Massachusetts laws and regulations impose 
stringent requirements ensuring that only 
qualified teachers earn this status. First, 
teachers must be licensed by the state. Licen-
sure requirements include holding a bache-
lor’s degree and passing a subject matter test 
appropriate to the teaching license sought 
for a preliminary license; further completing 
an educator preparation program to advance 
to an initial license; and finally, completing 
a teacher mentoring and induction program 
as well as additional coursework to advance 
to a professional license.5

Second, state law imposes a rigorous 
evaluation system for teachers.6 In 2011, the 
Massachusetts Department of Elementary 
and Secondary Education (DESE) amended 
its evaluation regulations in order to “pro-
mote student learning, growth and achieve-
ment by providing educators with feedback 
for improvement, enhanced opportunities 
for professional growth, and clear structures 
for accountability.”7 The regulations estab-
lish standards and indicators of teaching ef-
fectiveness and require multiple assessments 
during the evaluation cycle, plus a four-tier 
system in which the teacher is rated exem-
plary, proficient, needs improvement or un-
satisfactory.8 Therefore, before earning PTS, 
each teacher will have met strict licensing 
requirements and have been evaluated un-
der a rigorous system for three years, during 
which the school district has broad discre-
tion to end the teacher’s employment.

It is a myth that earning tenure guaran-
tees a job for life. It is equally untrue that it 
is impossible to dismiss a tenured teacher. 
Acquiring tenure simply means that a teach-

er is no longer “at-will” or probationary but 
has earned substantive and procedural rights 
related to dismissal. Substantively, a Massa-
chusetts school district may dismiss a teach-
er with PTS for “inefficiency, incompetency, 
incapacity, conduct unbecoming a teacher, 
insubordination or failure on the part of the 
teacher to satisfy teacher performance stan-
dards developed pursuant to section thirty-
eight of this chapter or other just cause.”9 
That is, a school district must have a legiti-
mate reason for dismissal that is based on 
one or more of these wide-ranging reasons.

In addition, tenure provides for dismiss-
al procedures. At minimum, such dismissal 
procedures must satisfy constitutional due 
process requirements. In Cleveland Board of 
Education v. Loudermill, the Supreme Court 
held that government employees who hold a 
property interest in their jobs cannot be de-
prived of that property interest without due 
process.10 First, there needs to be “an initial 
check against mistaken decisions.”11 This 
may be as simple as providing notice of the 
reasons for dismissal and the opportunity to 
respond, thereby meeting the government’s 
interest in being able to quickly remove an 
unsatisfactory employee.12 The informality 
of the predetermination procedure, however, 
rests in part on having post-determination 
procedures through which a more careful 
review and a full remedy can be obtained.13 

Since the 1993 Education Reform Act, 
Massachusetts law has satisfied Loudermill 
with a streamlined PTS dismissal process.14 
Prior to dismissal, a school district must is-
sue a notice of intent to dismiss explaining 
the grounds for dismissal and providing an 
opportunity to present related information 
within 10 days. If the district thereafter de-
cides to dismiss, the teacher can petition for 
arbitral review within 30 days, and the arbi-
trator’s decision must issue within 30 days 
of the hearing.15 Once dismissed, a teacher 
has no practical reason to prolong an ap-
peal.16 Both income and benefits are gone, 
and the ability to obtain alternate employ-
ment is greatly impaired by the teacher’s 
own employment record and possibly licen-
sure record.17

Tenure — or PTS — is therefore sim-
ply due process, a system of substantive and 
procedural fairness that legislatures build 
into dismissal processes. Why should teach-
ers be able to earn such protections once 
they have successfully completed a three-
year probationary period?18 Because it is in 
the public’s interest. A probationary period 
gives a district ample discretion in selecting 
its staff and then tenure provides “stability, 
certainty and permanency of employment on 
the part of those who had shown by educa-
tional attainment and by probationary trial 
their fitness for the teaching profession.”19 
Public education benefits when “the part 
that malice, political or partisan trends, or 
caprice might play” in personnel decisions 
is minimized and such decisions instead are 
based on merit.20

Moreover, strengthened job security pro-
tects “the integrity and freedom of the edu-
cational process,” and “a stable workforce 
fosters better educational opportunities.”21 
Teacher turnover has been shown to have 
a harmful effect on student achievement.22 
And recent research shows that a typical 
teacher becomes more effective in terms 
of student achievement and more produc-
tive with experience; indeed, productivity in 
particular shows continued gains for about 
12 years before leveling off at a higher pla-
teau than at the start of the teaching career.23 
Additionally, teacher experience has been 
shown to have a positive impact on students’ 
“noncognitive capabilities,” benefitting their 
economic and social outcomes along with 
their education. A teacher’s level of experi-
ence affects students’ absences, classroom 
behavior, time spent on homework and time 
spent reading.24

Furthermore, due process protections 
ensure that during difficult fiscal times, dis-
tricts do not terminate or lay off their experi-
enced (that is, higher paid) teachers in favor 
of less experienced (that is, less expensive) 
teachers. It also allows experienced teachers 
to advocate for their students and good edu-
cational practices as well as provide some 
protection against interference — whether 
by parents or administrators — in their pro-
fessional judgment. Due process, in other 
words, doesn’t protect bad teachers; it pro-
tects all teachers from arbitrary and capri-
cious dismissal decisions.

Massachusetts teachers must pass rigor-
ous requirements over three years to earn 
PTS. In doing so, they make a commit-
ment to the students and the communities in 
which they teach. In return, the school dis-
tricts make a commitment to them that they 
will be afforded due process rights. With 
this system in place, Massachusetts students 
outperform their peers across the nation.25 
Any system can have outliers, like cases that 
seem to languish for long periods of time, 
and media coverage of the rare teacher ac-
cused of shocking misconduct that may in-
cline some to rush to judgment that the “ten-
ure” system is to blame. But as the saying 
goes, bad facts make bad law. Massachusetts 
should ignore the siren call of “reform” to 
fix that which is not broken.  ■
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Can employees be required to give 
advance notice of their need to use sick 
leave?

If the use of earned sick time is fore-
seeable, employees are required to make 
a good faith effort to notify the employer 
in advance. We will need to await further 
guidance from the attorney general on the 
extent to which employees can be penal-
ized for failing to follow the employer’s 
uniformly-enforced policies with respect 
to the method and timing for reporting ab-
sences.

Can employees be required to make 
up time off taken as sick leave?

No. An employer may not require an 
employee to work additional hours to 
make up for hours taken as sick time un-
der the new law. If there is mutual con-
sent, however, an employer and employee 
can agree that, if an employee works (and 
is paid for) an equivalent number of ad-
ditional hours or shifts during the same 
or the next period as the hours or shifts 
taken as sick time under the new law, the 
employee will not be required to use ac-
crued sick time, and the employer will not 
be required to pay for the time that the 
employee was absent. Employers should 
note, however, that if the hours are made 
up during a different week, the employee 
may be entitled to overtime pay during 
that week.

Can an employer consider an em-
ployee’s use of earned sick time in mak-
ing employment decisions, for example, 
when evaluating the employee’s atten-
dance?

The law provides that use of earned 
sick time may not be used as a negative 
factor in any employment action, such as 

evaluations, promotions, disciplinary ac-
tions, termination or otherwise subjecting 
an employee to discipline for using earned 
sick time.

Some employers have a policies pro-
viding that, if an employee takes a sick 
day the day before or after a holiday, the 
employee will not be paid for the holiday. 
It is not clear whether such policies would 
still be permissible.

The law also does not address whether 
or not an employee who uses sick time 
under the new law should still be eligible 
for an employer’s “perfect attendance” 
bonus. The Department of Labor takes the 
position that employees who take FMLA 
leave need not be given a “perfect atten-
dance” bonus. This author is hopeful that 
the attorney general will take a consistent 
approach.

Are employers required to notify 
employees of their rights under the 
law?

The law requires that the Attorney 
General’s Office prepare a notice regard-
ing the law in English and other languag-
es. Employers will be required to post this 
notice in a conspicuous place accessible 
to employees in every location where em-
ployees with rights under this law work, 
and they will also be required to provide a 
copy to their employees.

What happens if an employer vio-
lates the law?

The law will be enforced by the Attor-
ney General’s Office, which is empowered 
to issue rules and regulations necessary 
to carry out its purposes. If an employee 
believes that an employer has violated the 
law, the employee can file a complaint 
with the Attorney General’s Office. Em-
ployees may also file suit in court in order 
to enforce their rights under the law. 

Employers can be subject to a range 

of penalties applicable to wage and hour 
violations, including treble damages and 
attorney fees.

What questions are not answered by 
the text of the law?

While many aspects of the law are 
relatively clear, there are a number of un-
answered questions. The employment law 
community will need to await guidance 
from the attorney general on many issues, 
including:
• What records will employers be re-

quired to keep?
• How will breaks in service be handled?
• Are individuals who are truly indepen-

dent contractors covered?
• How is the employee’s hourly rate de-

termined?
• How are joint employer relationships 

handled?
• How and when is employer size deter-

mined? Do employees outside of Mas-
sachusetts count?

• If an employee takes time off for a pur-
pose that qualifies as sick leave under 

the law, can the employer require the 
employee to use his/her accrued sick 
leave?

• Can employers have policies that re-
quire an employee to be present the day 
before or after a holiday in order to re-
ceive holiday pay?

• Once an employee accrues 40 hours of 
sick leave in a calendar year, does the 
employee stop accruing?

• To what extent can employees be penal-
ized for failing to follow the employer’s 
uniformly-enforced policies with re-
spect to method and timing for report-
ing absences?

• Can an employer deny a “perfect atten-
dance” bonus to an employee who uses 
Massachusetts sick leave?

• Can an employer offer a voluntary sick 
leave “cash out” program?

Members of the labor and employ-
ment law community are encouraged to 
reach out to the attorney general with their 
thoughts.  ■

SICK TIME 
Continued from page 16



MaSSachuSETTS LAWyers JournAL  |  FEbRuaRy 2015 19

QUOTABLE
NOTABLE A

N
D

M B A  M E M B E R S  I N  T H E  M E D I A

We want to show that in the United States of 

America we give fair trials. Each case is totally 

different, so in one case you might want a 

particular type of juror, whereas you wouldn’t want 

that juror in another case. The identical juror.

MBA PAST PRESIDENT RICHARD P. CAMPBELL 
BLOOMBERG BUSINESSWEEK, DEC. 17, 2014

Campbell spoke to Bloomsberg Businessweek for a story about 
declining enrollment at the nation’s law schools.

 

Jury selection process

Law school enrollment

Where available, news clips — including audio/video — can be found on our website at www.massbar.org.

Criminal justice attorney compensation

Former Gov. Patrick’s impact on the judiciary

“Solve It 7”: stolen scooter

It would be absolutely unjust for the 

city to try and collect money from 

somebody that did nothing at all but 

be a victim of a crime.

MBA PRESIDENT-ELECT ROBERT W. HARNAIS 
WHDH TV (CHANNEL 7), DEC. 18, 2014

In this segment of “Solve It 7” Harnais provided legal anal-
ysis on the case of a stolen scooter. 

My colleagues and I on the Governor’s Commission believe there 

is no question that significant and immediate salary increases are 

necessary to remedy the woeful compensation paid to our assistant 

district attorneys, who are paid less than courtroom custodians, and 

to our public defenders, who are the lowest paid in the country.

MBA PRESIDENT MARSHA V. KAZAROSIAN 
MASSACHUSETTS LAWYERS WEEKLY, JAN. 5, 2015

Kazarosian was quoted in a Massachusetts Lawyers Weekly piece on a report 
issued by the Commission to Study Compensation of Assistant District Attorneys 
and Staff Attorneys for the Committee for Public Counsel Services (CPCS).

Undergraduates are not dumb. They see people 

graduating from law school with upwards of 

$250,000 of debt that can’t get jobs.

MBA MEMBER THOMAS LESSER, LESSER, NEWMAN & NASSER 
LLP, NORTHAMPTON, ABC 40-SPRINGFIELD, JAN. 6, 2015

Lesser was interviewed by ABC 40 (Springfield) as part of a 
story explaining the jury selection process in light of the jury 
selection going on in the Tsarnaev case in Boston.

He’s had a very dramatic impact on the 

workings of the court system. Much more 

than any governor in recent history.

MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER  
MARTIN W. HEALY, BOSTON GLOBE, DEC. 21, 2014

Healy was quoted in a Globe story on the impact former Gov. Deval L. Patrick had on 
the judiciary during his eight-year tenure. Commenting on Patrick’s judicial nominations, 
Healy noted, “This governor has taken more of a bold step and said, ‘I want a bench that 
reflects not only the diversity of Massachusetts, but the diversity of the legal community.’”
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Twenty-five or so years ago the 
sound of dial-up modems bleeping 
and blurping their way to AOL’s re-
mote servers rang out in basements and 
home offices across the country. Users 
were eager to join chatrooms, access 
their “electronic mail” and begin the 
agonizing wait to load sites on the “in-
formation superhighway.” Since that 
time, America hasn’t been able to get 
enough of the Internet. As it has come 
to permeate every moment of our lives, 
from mobile email to wearable devices 
that track the quality of our sleep, we 
now have to consider the practicali-
ties and legal consequences of dying 
in the digital age. The creation and dis-
semination of digital information — re-
cords, messages, images and histories 
— is the overriding function of a con-
sumer’s interaction with the Internet. 
What happens to the remnants of our 
online lives when our physical life has 
ended? How can our loved ones access 
this information, and do we want them 
to see it all or merely some of it? These 
are difficult questions to which there 
are no concrete answers. 

Only a few states have passed leg-
islation dealing with fiduciary access 
to so-called “digital assets.” This leg-
islation is relatively limited and gener-
ally applies only to personal represen-
tatives (some state statutes are more 
limited than others, for example the 
Virginia law only applies to personal 
representatives for estates of minors). 
However, the Uniform Law Commis-
sion has recently weighed in, with a 
comprehensive law known as the Uni-
form Fiduciary Access to Digital As-
sets Act (UFADAA). The commission 
recommends enactment in every state. 
To date, Delaware is the first and only 
state to adopt UFADAA. This article 
will provide a brief overview of the 
various problems associated with de-
fining, owning and accessing digital as-
sets; the ways in which UFADAA pro-
poses to solve the access problem, and 
some steps planners can take to prepare 
for state legislation. 

problems 
Digital assets present themselves in 

a multiplicity of forms. There are digi-
tal account numbers, log-in informa-
tion, photographs, videos, emails, and 
documents. There are your “likes” on 
Facebook and Instagram, web search 
histories and “cookie” data, including 
information about your browsing and 
shopping history. There is digital me-
dia, such as e-books, movies and mu-
sic from Apple, Amazon, Google and 
others. There is even digital currency, 
including bitcoin and other electronic 
“cryptocurrencies.”

Given this varied taxonomy, 
UFADAA’s definition of a digital asset 
(“a record that is electronic”) is neces-
sarily broad. The act defines the term 
“record” as information inscribed on a 

tangible medium or stored by electron-
ic or other means. The definition does 
not include the underlying asset or lia-
bility, unless the underlying asset itself 
is an electronic record. The definition 
of a digital asset is therefore not limited 
to information that may be considered 
valuable to a decedent’s estate. Person-
al emails and other messages, images, 
videos and other files, and comments, 
“likes” and browser histories all fall 
under UFADAA’s broad definitional 
umbrella.

Massachusetts law currently in-
cludes digital assets as property of a 
decedent’s estate. The problem that 
requires new legislation arises when 
digital assets are stored remotely, us-
ing products or services operated by 
third parties that UFADAA refers to as 
“custodians.” Access to assets that are 
created, transmitted or stored on spe-
cific services (think Facebook, Gmail 
or Flickr) is governed by the agree-
ment (generally, an end-user license 
agreement, or EULA) entered into by 
the user at the time of account creation. 
These agreements generally govern the 
ownership rights over the assets cre-
ated by the user’s interaction with the 
account, and the right of the owner to 
assign access rights over the account 
or delegate access to the account to 
another individual. Very generally, EU-
LAs controlling access to online ser-
vices include provisions that serve to 
limit access to the individual user. Such 
agreements often state that rights of ac-
cess are non-transferable and terminate 
at the user’s death. Giving a password 
(and hence access) to another person 
very often violates the EULA and is 
grounds for termination of the account. 

EULAs often additionally provide 
that users retain ownership of and in-
tellectual property rights to content 
submitted to or created through the ac-
count. Facebook, for example, includes 
such a provision in its terms of service 
agreement. Users are therefore free 
to copy, transmit and remove content 
from such services (assuming the user 
owns the underlying rights to such con-
tent). 

UFADAA does not override sub-
stantive intellectual property or con-
tract law, except to vest fiduciaries with 
authority to access, control or copy dig-
ital assets of a decedent. Thus, the de-
cedent must possess a right or interest 
in the property that the fiduciary seeks 
to access. 

The purchase of an e-book, digital 
audio or video file, for example, is gen-

erally not the acquisition of ownership 
rights, but of a license agreement grant-
ing the right to use the file. Digital me-
dia EULAs (for books, music, movies, 
etc.) such as Apple’s iTunes, Amazon 
and Google Play generally provide that 
the license granted is non-transferrable. 
Music enthusiasts who are eager to pass 
on their digital collection may therefore 
be prevented from doing so. The nature 
of the problem with this kind of digi-
tal asset is therefore not that the asset 
is digital in nature, but that it is not an 
asset in the traditional sense. In estate 
planning terms, this kind of digital as-
set may be more like a digital life estate 
than a fee simple interest. UFADAA 
does not override this feature of many 
digital media licenses. The act does not 
make property “descendible.” The fidu-
ciary is granted no more and no fewer 
rights than the account holder had, act-
ing individually. Therefore it does not 
affect the non-transferrable nature of 
licenses involved in the purchase of 
digital media, such as music, movies, 
and books.

The distinction between ownership 
and access creates a catch-22: while us-
ers often retain ownership of the digi-
tal assets contained within digital ac-
counts and such property is considered 
part of the user’s estate, fiduciaries and 
heirs are often denied access to these 
accounts to retrieve and distribute digi-
tal assets following the user’s death.

solutions
While the problem with access (and 

by whom) is currently being hashed out 
in the courts, the UFADAA is squarely 
aimed at this catch-22, by allowing fi-
duciaries to “step into the shoes” of the 
account holder. 

UFADAA applies to personal rep-
resentatives, attorneys in fact, court 
appointed conservators and guardians, 
and trustees (referred to collectively as 
“fiduciaries”). Through the act, fiducia-
ries act as representative agents of the 
account holder, and as such, access by 
the fiduciary is not considered a trans-
fer, assignment or other use that would 
violate a EULA restricting access only 
to the originally authorized user. 

To gain access to accounts, fiducia-
ries must send a certified copy of the 
appointment, power of attorney or trust 
certification that grants the individual 
the power to manage digital assets to 
the custodian of the asset, requesting 
access to the account. If the custodian 
fails to comply within 60 days, the fi-

duciary may apply to the court for an 
order directing compliance. 

The power to access digital assets 
is not a blanket right for fiduciaries. 
UFADAA does not override an indi-
vidual’s explicit choice to limit access 
to digital assets. Thus, if an account 
owner agrees to limit fiduciary access 
in an affirmative act separate from his 
or her agreement to the other provi-
sions of the EULA, then that limitation 
will override the UFADAA provisions 
granting access. 

While UFADAA solves our 
catch-22 issue, so far it’s only been en-
acted in Delaware. While we’re waiting 
for legislation in Massachusetts, there 
are a number of practical steps clients 
can take as stop-gap measures. 

Firstly, the estate planning process 
should include a digital audit. Clients 
should be encouraged to lay out each 
and every important online account 
they have, and securely save the login 
information for each. This can be done 
using 20th century pen and paper, or 
through a number of online services 
that are designed as password manag-
ers, with the ability to name fiduciaries 
to gain access upon death or incapacity. 
This list should be kept up to date as 
passwords and accounts change. 

Additionally, estate planners should 
prepare for UFADAA by inserting lan-
guage into trusts and powers of attorney 
that authorize fiduciaries to access and 
manage digital assets. Clients with pri-
vacy concerns may also wish to desig-
nate specific services to which they do 
not want their fiduciaries to be granted 
access. While language in estate plan-
ning documents may not be honored 
by service providers until UFADAA is 
enacted more broadly, clients will not 
have to revise estate planning docu-
ments in the future. Additionally, it’s 
useful to note that UFADAA may not 
have to come to all states to be appli-
cable. If it is adopted by even a major-
ity of states, account custodians may 
change EULAs to mimic UFADAA’s 
terms. Additionally, language should 
be added to documents that clarifies the 
principal or grantor’s consent for the fi-
duciary to access data stored on local 
electronic devices. 

Grantors who intend to acquire large 
libraries of digital media may also want 
to consider purchasing these assets in 
the name of a trust, which would po-
tentially make such media descendible. 

As the web’s digital tendrils have 
come to entwine themselves around 
a greater share of our lives, clear 
gaps within existing legislation have 
emerged. The overriding purpose 
of UFADAA is to fill the gap that is 
presented by the distinction between 
ownership of digital assets and the fi-
duciary’s need to access those assets 
to perform his or her fiduciary duties. 
The Uniform Act appears to address 
this problem simply, and with minimal 
impact on existing law. UFADAA may 
not solve all of our digital woes, but its 
widespread enactment would provide 
much-needed clarity in an increasingly 
important area.  ■
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BY pAtriCiA L .  DAViDson

Balancing family feuds and the re-
alistic limits of the legal system is one 
of the most difficult challenges of an 
attorney engaged in probate, fiduciary 
and trust litigation. Decades of fam-
ily history and intense emotions — 
including jealousy, disappointment, 
abandonment, grief and guilt — often 
complicate efforts to administer wills 
and trusts. Throw in some ego, power 
struggles, a sense of entitlement and 
poor communication, and a lawyer has 
a recipe for a psychological quagmire 
that tests even the most experienced 
practitioners.

Common themes include the rela-
tionship between fiduciary and benefi-
ciary. Is the fiduciary acting in a self-
serving manner, or is the beneficiary 
too demanding? Sibling disputes are 
pervasive and can be extremely conten-
tious. Some people never forget who 
got what for Christmas 50 years ago. 
Caretaker issues are common, as well. 
Was the caretaker a scoundrel, a saint, 
or both? Second marriages are also ripe 
for World War III. Adult children often 
demonize (sometimes with good rea-
son) a surviving step-parent. Will con-
tests are another significant category of 
probate litigation. Was Mom subject to 
undue influence, or did she lack capac-
ity when she gave the recalcitrant son 
her entire estate? 

There are many things to keep in 
mind when getting to know a client in-
volved in a probate dispute. There are 
at least three sides to every story, usu-
ally more. Emotions color the client’s 
view of the world. Few people lie, but 
most see the world through a self-serv-
ing prism. And family history always 
informs a client’s perception and mo-
tivations, even when that history has 
little to do with the matter at hand.

In initial meetings, lawyers should 
explain the variables inherent in probate 
litigation. As in most litigation, very 
rarely is there a “win.” Whether due to 
our pervasive sports culture or the tidy 
endings of legal television shows, non-
lawyers see the legal system in terms 
of victory and defeat. Explain that there 
is no such thing as an “open and shut” 
case.

Lawyers sometimes over-promise. 
After all, we all want to support our cli-
ents and convey that we are tenacious 
advocates. Discuss at the outset that it 
is impossible to predict the behavior of 
parties, lawyers and the courts. Try to 
help clients understand that everyone 
lacks some objectivity about the sub-
ject. The law can rarely regulate human 
behavior, and while the tools in a law-
yer’s toolbox can remedy many legal 
issues, those tools cannot help fix many 
moral issues. The law can rarely stop 
bad-mouthing. The law cannot give a 
bad guy a good character. And Thanks-
giving may never be warm and fuzzy. 
Explain that things will likely get worse 
before they get better, but that they will 
usually get better.

Most people have an idealized sense 

that justice — as they define it — al-
ways prevails. Help clients understand 
that courts rarely function with the ef-
ficiency, focus and drama seen on TV. 
It is also important to debunk the nega-
tive presumptions that some people 
have about the legal system. Judges 
are likely not “on the take” and judges, 
particularly Probate and Family Court 
judges, have seen and heard it all and 
are not likely to be outraged by the fact 
that your client’s brother filed his ac-
counting late.

Clients in probate fiduciary litiga-
tion are often paying out-of-pocket. 
It is essential to be clear about fees 
and billing. A comprehensive engage-
ment letter is important in any matter, 
but particularly crucial in potentially 
volatile probate fiduciary litigation 
and when clients may harbor extreme 
expectations about how the matter will 
play out. Emphasize the type of ser-
vices the lawyer will provide, the fees 
charged, how the retainer works, when 
payments are due, the challenges of a 
particular matter, variables inherent 
in litigation, how disputes can be ad-
dressed and other requirements of the 
jurisdiction. Convey that you as a law-
yer want to deliver value and that your 
office is sensitive to the relationship 
between the amount in controversy and 
the potential cost of resolving the legal 
dispute. 

For good or bad, most of us are 
tethered to email. Discuss upfront that 
bills are impacted by the nature and fre-
quency of communications, including 
emails, between the attorney and client. 
Parties in probate fiduciary litigation 
like (and need) to talk, sometimes a lot. 
Lengthy communications can foster 
understanding, but greatly can influ-
ence legal fees. Conversations about 
emotional aspects of probate litiga-
tion often serve more of a psychologi-
cal than legal objective and the lawyer 
and the client have to figure out how to 
balance the need to vent with conversa-
tions that advance legal objectives. 

Address questions about bills early 
in the relationship or soon after the 
generation of a bill, rather than sev-
eral months after the fact, particularly 
if there is an unhappy result. Lawyers 
should bill regularly, usually monthly 
and at the same time each month. Law-
yers should be calm when addressing 

billing disputes. Humility can go a long 
way. Avoid contention and be sensitive 
to a lawyer’s tendency to argue or go on 
the defensive. 

Client service and communication 
define the attorney/client relationship 
probably even more than the lawyer’s 
expertise and the results obtained. 
“Bedside manner” is particularly im-
portant in probate disputes. Respond-
ing to emails and phone calls give the 
reassurance that most clients seek. 
While it is easy to utilize email for ef-
ficiency, often a phone call is the best 
way to promote clarity and compas-
sion. Provide regular updates, even “no 
update” updates. 

Avoiding legal mumbo jumbo and 
explaining the court procedures also 
helps clients feel like they have an ally, 
not just an advocate. Listening is a pow-
erful tool for fostering understanding of 
your client’s objectives and for spurring 
problem-solving. Validate a client’s 
feelings when appropriate, but be care-
ful to avoid the temptation to agree too 
much when experience instructs that a 
dramatic vindication in the courtroom 
is unlikely. 

It is never a good idea for parties to 
talk about litigation or any legal mat-
ter to third parties, particularly in elec-
tronic communications. And remind 
folks to put the kibosh on social media. 
Potentially public communications can 
escalate emotions and minimize the le-
gitimacy of legal positions. Emphasize 
that everything he or she writes can 
become a potential “Exhibit A” and be 
blown up on a large screen in a court-
room. 

Settlement considerations in pro-
bate fiduciary disputes are similar as 
in other cases. Settlement puts the par-
ties in control over the situation and 
brings finality to at least some issue. It 
also obviously avoids the high cost of 
further litigation and the uncertainty of 
what can happen before any judge or 
jury. Remind clients, as wise jurists and 
mediators do, that the mark of a good 
compromise is when no one is happy. 

Many litigants in probate fiduciary 
litigation are so invested in the fight 
that they have problems letting go. The 

feud defines their view of the world or 
at least their family. They often have 
blind spots about the economics of 
the matter, economics that often drive 
settlement in other types of cases. It is 
important to reiterate that you strive 
to deliver value and to reach a practi-
cal result. Clients also need to know 
that courts are very concerned about 
the relationship between the cost of the 
litigation and the amounts in dispute. 
Sometimes it just takes time for liti-
gants in family matters to move on. 

Clients often see the opposing coun-
sel as the enemy. It is helpful to explain 
that it is better to have a pro on the other 
side, and that while opposing counsel 
can sometimes seem like the devil in-
carnate, usually he or she is not. Ex-
plain to clients that scheduling accom-
modations and extensions are typical 
and “what goes around, comes around.” 
Try not to make the other lawyer a char-
acter in the play, unless of course, he or 
she is. Because probate fiduciary mat-
ters can be so highly charged, lawyers 
often channel their client’s emotions 
and can be very difficult to collaborate 
with. Sometimes problems with op-
posing counsel are about what a law-
yer doesn’t know. Sometimes lawyers 
are just plain obnoxious. Don’t be that 
lawyer. Try to start every relationship 
with opposing counsel in a cordial and 
professional way. Try to keep your cool 
and kill ’em with kindness. Give in on 
the stupid stuff; not everything is worth 
fighting about.

 There are particular challenges 
when representing a defendant — typi-
cally a fiduciary — in probate fidu-
ciary litigation. Encourage disclosure 
and cooperation and take the “we have 
nothing to hide” approach if indeed that 
is the case. Give tough love when nec-
essary and explain the high standards 
that come with fiduciary duty. 

Probate matters are universal; we all 
experience them in one way or another. 
Lawyers can and should be brutally 
honest advisors and problem-solvers 
who help clients navigate the complexi-
ties of asset transfers as well the fasci-
nating and frustrating family dynamics 
so common in probate litigation. ■
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tested positive for marijuana in a random 
drug test. Coats, confined to a wheelchair 
after a debilitating car accident, uses medi-
cal marijuana to control seizures and mus-
cle spasms he suffers due to his injuries.

Coats was never impaired at work and 
his employer does not allege otherwise; 
rather, he argues that his extramural medi-
cal marijuana use is protected by Colorado’s 
Lawful Activities Statute. Dish Network 
disagrees, relying on its zero-tolerance drug 
policy and asserting that Coats’ activities 
were not “lawful activities” since marijuana 
use is illegal under federal law. Two Colora-
do courts agreed with Dish Network, hold-
ing that the state’s Lawful Activities Statute 
applies only to acts that are legal under both 
state and federal law. It remains to be seen 
what Colorado’s highest court will do.4

Although Massachusetts does not have a 
Lawful Activities Statute, a victory for Dish 
Network could offer support for application 
of zero-tolerance drug policies in other con-
texts. For example, employees could assert 
claims under the Privacy Act (M.G.L. c. 214 
§ 1B), which grants individuals the right 
against “unreasonable, substantial or seri-
ous interference” with their privacy. What 
constitutes “private” employee conduct and 
“unreasonable, substantial or serious in-
terference” by an employer is determined 
by a balancing test. Massachusetts courts 
generally support an employer’s interest 
in a safe work environment and have held 
that this interest trumps employee privacy 
rights. Employers may be able to argue that 
employees who smoke marijuana off duty, 
even if permitted to do so under state law, 
are still violating federal law and impeding 
the employer’s strong interest in maintain-
ing a safe, drug-free workplace. Therefore, 
the employer’s application of a zero-toler-

ance policy is not an unreasonable invasion 
of privacy.

Similarly, employers may be able to 
defeat claims of wrongful termination in 
violation of well-established public policy 
(i.e., the statutory right to use marijuana 
for medical purposes) by arguing that there 
is, in fact, no public policy protecting em-
ployees from termination under a private 
employer’s zero-tolerance drug policy. Em-
ployers could point to federal law prohibi-
tions on use as well as Massachusetts regu-
lations stating that employers’ rights under 
other laws are not limited. At least one juris-
diction offers support for this argument: the 
6th Circuit, interpreting a medical marijuana 
statute similar to the one in Massachusetts, 
found that law did not restrict a private em-
ployer’s ability to discipline employees for 
out-of-work medical marijuana use, and af-
firmed dismissal of the employee’s wrong-
ful termination claim. Casias v. Wal-Mart 
Stores, Inc., 695 F.3d 428 (6th Cir. 2012). 

Employers would be wise to tread more 
carefully, however, when faced with reason-
able accommodation requests by employees 
for whom medical marijuana use is a pre-
scribed treatment of a disabling condition. 
Presumably the requested accommodation 
would be an exception to the employer’s 
zero-tolerance drug policy, allowing off-
duty medical marijuana use. On one hand, 
the Americans with Disabilities Act (ADA), 
a federal statute, does not require employ-
ers to accommodate the use of illegal drugs, 
and since marijuana (for now) remains il-
legal under federal law, employers have no 
obligation to provide this accommodation. 
On the other hand, under the state analog 
to the ADA (M.G.L. c. 151B) employers 
may be required to provide this accommo-
dation if the employee is, in fact, disabled,5 
the accommodation enables the employee 
to perform her essential job functions, no 
alternative reasonable accommodation is 

available, and there is no undue hardship 
to the employer.6 As with all disability ac-
commodation analyses, employers should 
examine each situation on its own merits 
and engage in the interactive process to de-
termine whether a reasonable accommoda-
tion is required.

An employer could argue that requiring 
it to allow employees to use drugs that re-
main illegal under federal law is an undue 
hardship. However, the force of this argu-
ment is questionable given the difficulty of 
proving undue hardship in disability cases 
and the federal government’s retreat from 
enforcing federal laws against medical mar-
ijuana in states where it is legal. In addition, 
an employer who merely “allows” off-duty 
medical marijuana use by refraining from 
disciplining its employees does not actually 
violate federal law; were that the case, em-
ployers might be on more solid footing to 
argue undue hardship.7

Depending on the particular facts, the 
best argument may be that even off-duty 
use of marijuana does not extinguish the 
possibility of impairment on the job, posing 
a risk of harm to the employer’s business 
(including the safety of others and/or fed-
eral contract compliance) that is sufficient 
to establish undue hardship. In this regard, 
medical marijuana is similar to OxyContin 
or other narcotics: individuals may legally 
possess and use both with a doctor’s written 
certification or prescription, but physician 
authorization is not a license for employees 
to be impaired while working.

For now, employers should review their 
drug policies, understand how legalization 
of medical marijuana in Massachusetts may 
impact the administration of those policies, 
stay on top of changes in federal law, and 
fine-tune as needed.8 Employers also should 
review any policies relating to off-duty con-
duct to the extent they may be implicated 
by medical marijuana use that is permitted 
under state law, but still prohibited under 
federal law. Finally, employers should re-
view their disability accommodation pro-
cesses to determine whether adjustments 
may be needed. Individualized evaluation 
of accommodation requests is still the best 
practice (especially when safety-sensitive 
positions are not at issue), and knee-jerk 
rejections of requests involving medical 
marijuana could result in an employer be-
coming a test case for Massachusetts. While 
lawsuits involving employee discipline for 
marijuana use across the country have tend-
ed to favor employers, there is no guarantee 
Massachusetts will follow suit. ■

1.    Over the past several years, more than half of all 
states (23, plus the District of Columbia) have 
legalized some form of marijuana use.

2.    A lawsuit recently filed in Rhode Island is likely to test 
a provision in that state’s law prohibiting employers 
from refusing to employ someone solely because he 
or she is registered to use medical marijuana. The 
defendant declined to hire an otherwise qualified 
candidate for an internship expressly because of her 
status as a medical marijuana user. She asserts 
claims for violation of Rhode Island’s law against 
disability discrimination and the anti-discrimination 
provisions of the medical marijuana law.

3.    Medical marijuana laws do not pre-empt the federal 
Drug-Free Workplace Act, which prohibits federal 
contractors and grant recipients from allowing 
federally-illegal drug use, such as marijuana. It 
remains to be seen how and whether the recently 
passed legislation might change this.

4.    As of Jan. 5, 2015, a decision had not yet been handed 
down.

5.    Medical marijuana users in Massachusetts are not 
automatically considered “disabled” as a matter of 
law.

6.    Employers should be able to decline to provide this 
accommodation to disabled employees in safety-
sensitive positions without violating disability 
discrimination laws. The argument is that employees 
in safety-sensitive positions who use marijuana are 
not qualified for the job because they pose a direct 
threat, i.e., significant risk of substantial harm to 
the health or safety of the employee or others, which 
cannot be eliminated or reduced by reasonable 
accommodation. The employer still should make 
an individualized judgment for each situation that 
arises; however, for most cases it seems unlikely that 

exemption from a clean drug screen requirement 
would effectively reduce the risk of harm.

7.    Cf. Tagore v. U.S., 735 F.3d 324, 329-330 (2013) 
(employer need not accommodate employee’s religious 
practice by violating other laws); Seaworth v. Pearson, 
203 F.3d 1056, 1057 (8th Cir.2000) (defendant not 
required to accommodate plaintiff’s religious beliefs 
when doing so would require defendant to violate 
federal law, which creates undue hardship); Sutton v. 
Providence St. Joseph Med. Ctr., 192 F.3d 826, 830–31 
(9th Cir.1999). (“[C]ourts agree that an employer 
is not liable under Title VII when accommodating 
an employee’s religious beliefs would require the 
employer to violate federal or state law.”). Although 
proving undue hardship is much easier for employers 
in the context of accommodating employees’ religious 
beliefs, it is hard to imagine a court would require 
an employer to violate the law in order to provide 
reasonable accommodations to a disabled employee.

8.    Employers subject to the federal Drug-Free Workplace 
Act should take care that any policy changes do 
not place them in violation of their federal contract 
requirements.
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their children. Indeed the projected growth 
nationwide for the children care market is 
expected to go up 14 percent per year from 
2102 to 2022. (US Department of Labor 
http://www.bls.gov/ooh/personal-care-and-
service/childcare-workers.htm.)

The new law will not affect the ability 
of a family to employ a casual babysitter. 
The term “domestic worker” is specifically 
defined to exclude an individual whose ser-
vices primarily consist of childcare on an 
intermittent and irregular basis. (29 CFR 
552.5.)

Expanding the commission’s 
jurisdiction duplicates rights

False. Chapter 151B, the state employ-
ment anti-discrimination statute, only ap-
plies to employers with more than six em-
ployees. In most cases a domestic worker 
is the only employee, putting him or her 
outside the purview of Chapter 151B and 
the Massachusetts Commission Against 
Discrimination (MCAD). Prior to the law’s 
passage there was a clause that specifically 
excluded those “in the domestic service of 
another,” meaning virtually all domestic 
workers had no access to the MCAD. 

While Chapter 214, Section 1C does 
provide that all individuals of the common-
wealth are to be free from sexual harass-
ment, and the Massachusetts Equal Rights 
Act Chapter 93, §§ 102 and 103, prohibits 
discrimination protections due to race, na-
tional origin, age, disability and gender, 
the recourse for both is filing a complaint 
in the Superior Court. Most domestic work-
ers lack the funds to retain an attorney, pay 
the filing fee, and bring suit against their 
employers. Giving the domestic worker ac-
cess to the commission allows them to file a 
charge for free. It also gives them access to 
the commission’s procedures that offer as-
sistance to those without counsel, including 
the conciliation process and an investigative 
hearing before a finding is made. The infor-
mality of the commission is actually ideally 
suited to address the claims of a domestic 
worker against a family.

Conclusion
This new law is a long-awaited con-

ferring of rights to some of the common-
wealth’s hardest working individuals. It 
provides them rights and recourses that 
many workers already enjoy. It also at-
tempts to address the particular vulnerabili-
ties of individuals whose job is to “care” in 
a private home. The law will only increase 
communication and negotiation between 
domestic workers and their employers, 
families or other entities, empowering both 
the families and the workers to answer the 
question “What is respect and dignity” for 
their relationship.  ■
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The MBF Society of Fellows includes Massachusetts attorneys and judges who are committed to giving back to the profession 
and supporting legal services for the poor in our state. To learn more, or to join, visit www.massbarfoundation.org.

B U I L D I N G  A  S T R O N G  F O U N D A T I O N

MASSACHUSETTS BAR FOUNDATION
Keeping  the  promise  of  ju st ice  s ince  1964

www.MassBarFoundation.org

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through 
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help 

safeguard the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

“As past president of both the Middlesex 
County Bar Association and the 

Cambridge, Arlington, Belmont Bar 
Association, I observed the positive effect 

of monies granted by the Massachusetts 
Bar Foundation. I served as an MBF 

fellow for years and, for the past several 
years, as a trustee. Thus I have witnessed 

firsthand, the MBF’s fair, disciplined, 
efficient and caring grantmaking process. 

The final decisions favorably impact 
thousands across our state. This makes 
me proud and honored to play a role in 

this fine organization.”

Why I give
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“As a law student, the 
experience served as a 
chance to practice criti-
cal lawyering skills. My 
exposure to so many ar-
eas of the law and sides 
of juvenile representa-
tion was unique to my 
summer internship.”

Application materials for both programs are available online at:
www.MassBarFoundation.org

MBF GRANT OPPORTUNITIES
IOLTA Grants Program

Massachusetts non-profits that provide civil legal services to the poor or improve the administration 
of justice are eligible to apply for grants through our competitive grant application process. This year, 
approximately $1.8 million will be awarded through this program.

Deadline: March 6, 2015

Legal Intern Fellowship 
Program

By providing stipends to law students for sum-
mer internships at legal aid organizations, this 
program aims to help them gain the experience 
needed to pursue careers in public interest law.

Deadline: March 13, 2015 Jessica Wikstrom 
2014 LIFP Award Recipient 
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Keeping an eye out for delinquencies can be difficult. Red Flag 

Alerts deliver the information you need in an actionable format.
 

Red Flag Alerts combine new tax lien filings with lis pendens and 

petition filings. They contain more detailed information than you get 

from other sources. Important things like owner-occupancy status, 

property and owner address, an automated value model for the 

property in question and more.
 

Essential, timely Red Flag Alerts  
delivered to you automatically.

Be the first to know 
about delinquencies.  
Take immediate action.

Red Flag Alerts  
PROVIDED BY THE WARREN GROUP

617-896-5392 datasolutions@thewarrengroup.com

More than 160,000 tax liens, lis pendens 
and petitions to foreclose have been  
filed in Massachusetts  
since 2010.


