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Kazarosian reflects on a
historic year as MBA president

PRESIDENT’S VIEW
Marsha Kazarosian

Giving back
is the greatest
benefit
“Is possible to do both?”
That’s the question I am frequently
asked when people hear that I serve as
the president of the Massachusetts Bar
Association, in addition to practicing
law full time. It is not an unfair question,
and I think the answer is important for
everyone to hear if you are considering
volunteering for a leadership position at
a bar association. I am familiar with this
question because during the time I was
raising my three children, practicing law
and volunteering in the legal community,
many fellow attorneys asked: “How do
you juggle it all?”
You CAN do it all, particularly in this
day and age of electronic and virtual offices. However, the remedy ultimately lies
in knowing how to prioritize projects, using the technology available to be as efficient as possible, delegating liberally and
being as lucky, as I am, to have the support of staff and coworkers.
I have been volunteering in one position or another at the MBA, as well as other bar associations across the commonwealth, for as long as I can remember. I
firmly believe that if you truly understand
that working to make the practice of law
better is actually a task that goes handin-hand with growing your own practice, doing both is a no-brainer. There is
always time to make things better, but if
becoming involved in bar leadership is
important to you, it is an experience you
should embrace. There is no better place
to meet like-minded, committed and engaged attorneys than in an association setting where the common goal is to learn
the law, improve the profession and right
2
wrongs.

By Mike Vigneux

When Marsha V. Kazarosian’s term
as MBA president comes to a close at the
end of August, she jokes that she will finally be able to get back to running a law
practice after serving as an officer since
2008. Kazarosian, who will hand over the
reins to President-elect Robert W. Harnais
on Sept. 1, enjoyed both a successful and
historic association year as president in
2014–15.
Highlights included free CLE courses,
the passage of legislation allowing for attorney-conducted voir dire and increased
court funding for civil legal aid.
At the annual President’s Reception
in September 2014, Kazarosian spoke
about the importance of creating a strong
MBA community and dedicated her year
as president to fostering relationships between lawyers and judges while furthering
educational opportunities.
“Together, through education, unity, a
strong partnership with our judiciary and a
commitment to ensuring access to justice,
I see the MBA as the community that will
elevate our profession, and I'm incredibly
honored to have this opportunity as your
president to help make that happen,” Kazarosian said at the event.

Free CLE
Beginning on Sept. 1, 2014, the MBA
began offering free educational programs
to members, excluding conferences and
the Practicing with Professionalism
course. For no additional cost, members
can now advance their careers and stay on
top of the latest legal topics by attending
programs in person or online through
MBA On Demand. FREE CLE was an
especially meaningful development for
Kazarosian, a former chair of the MBA’s

Family support: MBA President Marsha V. Kazarosian (second from left) is pictured with her mother and
sons (from left) Jeremy Moccia, Margaret Kazarosian, Marc Moccia and Matthew Moccia at her President’s
Reception in September 2014.

The Tiered Community Mentoring Program teams at the start of the sixth year of the program. The MBA’s
TCM program provides students at the high school, undergraduate, and law school levels access to legal
professionals to provide them with an understanding of the legal profession and an awareness of the
career opportunities available to them.

Education Committee.
“Education has always been a huge
priority for me. When people talk about
the most important thing they look for
when joining a bar association, it’s often
education,” remarked Kazarosian.

Attorney-conducted voir dire
Perhaps the most notable event of Kazarosian’s presidency was the passage of
Chapter 254 of the Acts of 2014 in August
which allowed attorney-conducted voir
dire in Massachusetts. In February 2015,
Massachusetts attorneys were finally al-

Baker signs FY16 budget; House and
Senate vote on overrides
by Lee Ann Constantine

Gov. Charlie Baker signed the state’s
final fiscal year 2016 budget on July 17,
which included vetoes of some of the
funding allocated by the Legislature to
the courts. Baker’s budget provided the
Trial Court with an approximately $628
million allocation, which court officials
said would “preserves basic court operations,” but could restrict other pro-

grams. On July 30, the House of Representatives and Senate voted to override
the governor’s trial court vetoes restoring funding of the trial court to $631.5
million for fiscal year 2016.
Baker’s budget also vetoed the outside section that would have provided a
pay raise for some private bar advocates.
The House of Representatives voted to
restore to the budget the MBA-backed
compensation increase for assigned private counsel raising the hourly pay from

$50 to $53 in the District and Juvenile
Courts and for Children and Family
Law Cases from $50 to $55. However,
the Senate did not vote to restore the
compensation increase. The MBA will
continue to work to attain greater increases throughout the criminal justice
system.
The final FY2016 budget included
$17 million in funding for civil legal aid
— an approximately $2 million increase
over last year’s levels.
■

lowed to question prospective jurors in
civil and criminal trials throughout the
Superior Court.
The new law not only permits attorneys
to question potential jurors and screen for
bias in Superior Court trials, it also allows
attorneys to suggest a monetary amount
for damages suffered by a plaintiff in a
civil trial. The MBA advocated strongly
for both measures for many years.
“Voir dire was a great victory for the
entire legal community,” said Kazarosian.
“It gave us the ability to work with the judiciary and our legislators to hone how it’s
going to be done, while continu5
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This summer’s Springfield Judicial
Youth Corps program participants
gather on the courthouse steps. The
Massachusetts Bar Association
works with the Supreme Judicial
Court to administer the Judicial
Youth Corps (JYC) in Springfield
and Worcester. The JYC is a
12-week program that teaches
public and private high school
students about the judicial branch
of government and fundamental
principles of law.
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do, it never feels like work.
You don’t need to worry about the
time commitment. For anyone who is worried, let me put it this way: I’ve been a bar
president, raised a family, grown my career
and run my own firm — all seemingly fulltime jobs and all at the same time. And I
survived, my kids survived and my practice
has survived and grown. In fact, I am now a
member in a firm that includes a wonderful
partnership with two former bar presidents
and colleagues, Walter A. Costello Jr. and
Kathleen M. O’Donnell, whom I was fortunate enough to meet as a result of my bar
involvement. So believe me, you may not
understand what benefits your involvement
in bar leadership may bring you, but I can
promise you that it is a gift that keeps on
giving in ways that you might never foresee.
You don’t need to worry about fitting
in. One of the best parts about the MBA is
that my MBA family comes from all different backgrounds and practices. I am a litigator, but at the MBA I’ve worked shoulder
to shoulder with lawyers from a variety of
specialties. It’s something I don’t think you
see as much in more specialized bar associations.
Our strong partnership with the judiciary is equally impressive. The relationships
I’ve developed working closely with our
colleagues on the bench this year is another
thing I will cherish.
This year, it has been the honor of my
career to serve as MBA president. I am
grateful for the unwavering support I’ve
received from my fellow officers, staff and
all the members I’ve been fortunate to meet
during my tenure in leadership. Each of
you has played a part in making my year as
president so rewarding.
It is an awesome experience to see the
fruits of your labor. And there is no better
place to have that experience than here at
the MBA. Try it. You’ll love it. I did!
■

«

I am very proud that I have been able to
be a part of an organization like the MBA
that is always at the forefront in addressing the issues facing the legal profession
throughout the state. It is not just lawyers
we are helping; we are benefitting all citizens in the commonwealth. When we testify on Beacon Hill or appear in the press as
an expert, we show lawyers at their best and
strengthen the MBA’s role as the preeminent voice of the profession. And I know
that our increased presence on the public
stage helps improve the public’s perception
of lawyers.
Perhaps the greatest benefit I’ve received during my years of leadership is the
close friendships I have developed with
my fellow officers, past and present. We
all have work colleagues in our lives. Mine
here at the MBA have become so much
more; they have honestly become like family. The bond you develop with fellow officers when you stand together for a cause or
tackle an adversarial issue is indescribable,
and it is not easily broken.
If I haven’t already convinced you to
volunteer, let me take this time with my last
message to you all, to try to allay concerns
and dispel some of the myths associated
with volunteering as part of bar association
leadership.
You don’t need to give up your practice. Over the years that I have been active
with bar association work, I have learned
how to be more efficient in prioritizing my
time and the issues that need my attention.
I pace myself. Understanding that it is normal not to be able to please everyone is the
first step toward success. You will not have
time for everything and everyone may not
be reached at once. That is normal, and the
sooner you set expectations, the happier everyone will be. Although I may have joked

about it, I have never felt that I could not be
effective and successful in both volunteer
and professional roles. In fact, the MBA,
like the Massachusetts Academy of Trial
Attorneys and the Essex County Bar Association, have been great complements to
my practice.
You don’t need to be from a large
firm, with a pool of associates to take up
the slack. You just need to manage your
time and learn how to use the resources
available to you. Fortunately, at the MBA,
the resources are substantial. The MBA has
some of the most dedicated, hard-working
staff I’ve ever seen. From event planning to
scheduling to researching a legislative issue, the MBA team does a phenomenal job
of keeping the MBA running smoothly and
making our jobs as officers manageable. In
addition to the staff, the MBA is made up
of volunteers who, just like you and me,
have practices to run and clients to serve,
so we all chip in for the cause. We all do the
heavy lifting, and consequently that makes
it lighter for all of us.
And by the way, I understand that good
fortune plays a role. Marty Healy is the
MBA’s good fortune, and as a result every
officer’s and every member’s as well. He is
an extraordinary leader whose support and
advice and counsel are invaluable. Without
Marty’s incomparable guidance and leadership, the MBA would not be where it is
today.
So, yes, leading the MBA requires
making some extra commitments and
sometimes finding that 25th hour in the day,
but that is more the exception than the rule.
And it is no different for anyone who is a
partner at a firm, or who runs his/her own
business or serves on a board. If your goal
is to nurture and grow your practice, you
do what you need to do. And volunteering
at the MBA has most assuredly helped nurture and grow my practice. As the saying
goes, when you are doing what you love to

«
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LEGAL NEWS

Amendments and additions to Local Rule 203 of the
U.S. District Court

The United States District Court for
the District of Massachusetts is considering, and is publishing for comment, a
modification of Local Rule 203 – Bankruptcy Appeals. These rules are numbered
to correspond to the pertinent section of
the Federal Rules of Bankruptcy Procedure. All rules included in this notice are

new, and therefore a redline version is not
available.
Copies of the proposed rules are available for inspection in the Offices of the
Clerk in Suite 2300 of the John Joseph
Moakley United States Courthouse at
1 Courthouse Way, Boston; on the first
floor of the United States Courthouse at

300 State St., Springfield; and on the fifth
floor of the Harold D. Donohue Federal
Building at 595 Main St., Worcester. The
proposed rules may also be found on the
court’s website at www.mad.uscourts.gov.
Those wishing to comment on the
proposed amendment to the Local Rules
for the District of Massachusetts may do

so in writing or by email. All comments
must be received on or before Aug. 21 and
should be addressed to:
Robert M. Farrell, Clerk of Court
United States District Court
United States Courthouse, Suite 2-300
Boston, MA 02210
Email: rules@mad.uscourts.gov ■

Revised Rules of Professional Conduct now in effect
The Justices of the Supreme Judicial
Court have adopted substantial revisions
to the Rules of Professional Conduct
(Mass. R. Prof. C.) contained in SJC

Rule 3.07, which went into effect on July
1. The revisions were based on recommendations of the SJC’s Standing Advisory Committee on the Rules of Profes-

sional Conduct and reflect changes to the
American Bar Association’s Model Rules
of Professional Conduct, in addition to
comments on the committees proposals

submitted by members of the bar and others and oral arguments on certain provisions. Visit www.mass.gov/obcbbo/mrpcchanges.pdf to review the rules.
■

Snapshots from around the MBA

MBA team runs ‘Lawyers Have Heart 5K’
Seventeen Massachusetts Bar Association members participated as a team in the Annual Lawyers Have Heart 5K Road Race & Summer Celebration on June 30, at the Blue
Hills Bank Pavilion in Boston. The team raised $915 for the American Heart Association. The donation will be used to raise awareness of heart disease and stroke, both of which
profoundly affect the legal profession.
■
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LEGAL NEWS

News from the Courts
Kafker sworn in as next chief justice of the
Massachusetts Appeals Court
On July 22, Lt. Gov. Karyn Polito administered the oath
of office to the Hon. Scott L. Kafker, who was sworn in as
the sixth Chief Justice of the Massachusetts Appeals Court in
a small, private ceremony at the State House. Gov. Charlie
Baker appointed Kafker to fill a vacancy created by the retirement of former Appeals Court Chief Justice Phillip Rapoza.
“Justice Kafker is a brilliant jurist, who is considered by
both peers and lawyers alike to be one of the premier constitutional scholars on the Appeals Court bench,” said Massachusetts Bar Association Chief Legal Counsel and Chief
Operating Officer Martin W. Healy. “Governor Baker’s outScott L. Kafker
standing choice for his first judicial nomination shows his
commitment to selecting intelligent court leaders who are capable of steering the
court through changing times while maintaining a strong commitment to justice.”


SJC announces appointment of BBO
executive director
The Justices of the Supreme Judicial Court have appointed Margaret K. Carlson as executive director of the
Massachusetts Board of Bar Overseers, effective July 6,
2015.
The Board of Bar Overseers was established by the Supreme Judicial Court in 1974 as an independent administrative body to investigate and evaluate complaints against
lawyers. The 12-member board is comprised of volunteers
appointed by the SJC to four-year terms. Eight of the members are lawyers; the other four are public members. The
board acts as an administrative tribunal to consider disciMargaret K. Carlson
plinary charges brought by bar counsel. When a lawyer is
found guilty of misconduct, the board either imposes discipline or recommends to
the Supreme Judicial Court that more serious discipline be imposed.
For the past four years, Carlson has worked as vice president of Administration
of Pathfinder International in Watertown, where she led and managed operations of
the global organization, including corporate governance, information technology,
knowledge management, global safety and security, global leasing and facilities,
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and contracts and legal matters, among other responsibilities.
The activities of the board are governed by Supreme Judicial Court Rule 4:01
and the Rules of the Board of Bar Overseers. Although it is an official body subject
to the supervision of the SJC, no public funds are spent to support it. The board’s
expenses come solely from the annual registration fees paid by lawyers.
Board of Bar Overseers members include:
• Donna Jalbert Patalano, chair
• Vincent J. Pisegna, vice chair
• Paul F. Hanley
• Erin K. Higgins
• Thomas A. Kenefick III
• Francis P. Keough
• David B. Krieger M.D.
• John J. Morrissey (MBA Vice President)
• Regina Roman
• David A. Rountree
• Kevin P. Scanlon
• Michael G. Tracy

Comments sought on proposed revisions
to Rules 5.4 and 5.5 of the Rules of
Professional Conduct

Revisions to Rule 5.5 of the Rules of Professional Conduct

The Standing Advisory Committee on the Rules of Professional Conduct has
proposed changes to Rule 5.5 of the Rules of Professional Conduct to permit lawyers
from foreign countries who are in good standing in their home countries to act as in
house counsel to an employer in Massachusetts.
The American Bar Association recently revised its Model Rule 5.5 to authorize
foreign lawyers in good standing to act as in house counsel without being formally
admitted to the bar of the state where the in house counsel practices. The committee
deferred consideration of this change as part of the substantial revisions to the Rules
of Professional Conduct recommended to the court and which the court reviewed
and adopted with revisions effective July 1, 2015. The deferral permitted the committee to consult with the Board of Bar Overseers to confirm that it was willing to
propose any necessary corresponding amendments to its rules relating to the registration of in house counsel.
Upon consideration, the committee has adopted most of the changes proposed by
the ABA in its Rule 5.5, with the exception of the ABA revision to Rule 5.5(d)(1)
that would require the foreign lawyer to associate with or be supervised by a locally
admitted lawyer when addressing matters of U.S. law. The committee understands
the concern that a foreign lawyer may be less familiar with relevant U.S. law than
lawyers admitted in another U.S. state, who are not required to be associated or
supervised by locally admitted counsel. However, the committee views this issue
of competence as one that can be adequately addressed by the lawyer’s employer in
the definition of the foreign lawyer’s responsibilities. The committee also believes
that in appropriate circumstances the foreign lawyer may be competent to address
particular local issues involved and need not be subject to a requirement to associate
with or locally admitted counsel. The comments were correspondingly revised to
correspond to the proposed changes in Rule 5.5. Visit www.mass.gov/courts/ to view
the proposed revised rule.

Revisions to Rule 5.4 of the Rules of Professional Conduct
The Standing Advisory Committee has also proposed a change to Rule 5.4(a)
(4) to delete subclauses (i), (ii) and (iii) as redundant with the definition of qualified
legal assistance organization and unnecessarily burdensome. The proposed changes
to Rule 5.4(a)(4) require no changes to the comments to the rule.
The committee will make its recommendation with respect to Rules 5.4 and 5.5
to the Justices of the Supreme Judicial Court following receipt and review of public
comments. Comments are due by September 30, 2015, and should be directed to the
Standing Advisory Committee on the Rules of Professional Conduct c/o Senior Attorney Barbara Berenson, John Adams Courthouse, One Pemberton Square, Boston
MA 02108. Comments may also be sent to barbara.berenson@sjc.state.ma.us.

Housing Court chief to retire
Housing Court Chief Justice Steven D. Pierce has announced he will retire on Sept. 30, 2015. First named chief
justice in 2006, he was reappointed to a second five-year term
in January 2011. Pierce became a Housing Court judge in
2003 after serving as executive director of the Massachusetts
Housing Finance Agency and in varied positions for the Executive and Legislative branches.
Pierce has led the Housing Court as it has become more
widely recognized for its expertise and resources, such as
housing court specialists who mediate cases. Bills are currently under consideration in the Legislature to expand the
Steven D. Pierce
Housing Court to the entire state as 30 percent of the state’s
population is not served by the Housing Court. Statewide access to Housing Courts
is a critical component of access to justice for court users across the state.
The Housing Court Department is comprised of five divisions with 10 authorized
judicial positions across the commonwealth. The Massachusetts Trial Court includes
seven court departments with 379 judges who deliver justice in 100 courthouses
across the state.
■
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MBA President Marsha V. Kazarosian (center, white) with fellow members of the 2014–15 MBA Leadership
Team. From left: MBA President-elect Robert W. Harnais, MBA Secretary Christopher P. Sullivan, MBA Vice
President Christopher A. Kenney, MBA Vice President John J. Morrissey, MBA Chief Legal Counsel and Chief
Operating Officer Martin W. Healy and MBA Treasurer Jeffrey N. Catalano.

The MBA held a free voir dire training in March. Panelists included (bottom row from left): Suffolk Superior
Court Judge Maynard Kirpalani, Annette Gonthier-Kiely, Suffolk Superior Court Judge Bonnie MacLeod-Mancuso
and Program Chair and MBA President Marsha V. Kazarosian. Additional panelists were (top row from left):
Carolyn McGowan, MBA Past President Douglas K. Sheff and Suffolk Superior Court Judge Peter Lauriat.

ing to work on best practices to ensure access to justice for all.”
Maintaining a mutually beneficial partnership with the judiciary through effective
communication and camaraderie was a major part of the success in the voir dire process, according to Kazarosian.

State budget
Continuing the MBA’s successes on
Beacon Hill, the fiscal year 2016 state
budget passed in early July by the House
and Senate included a $631.5 million trial
court budget (restored through overrides,
see related story on page 1) and $17 million in funding for civil legal aid, an approximately $2 million increase over last
year’s levels. In January, the MBA once
gain asked participants at the 16th annual
Walk to the Hill for Civil Legal Aid to urge
their legislators to support increased state
funding for civil legal aid.
“This is not a legal issue, it is a universal
issue,” said Kazarosian in her remarks at the
event. “And so as we meet with legislative
leadership and the key members of Governor Baker’s administration, we will continue to address the dire need for increased
funding for legal aid as we stand with the
many bar organizations who have worked to
support legal aid for the poor.”

MBA in the public eye
Throughout the past association year,
the legal landscape in Massachusetts has
featured high-profile cases and trials, including those of Boston Marathon bomber
Dzhokhar Tsarnaev and former New England Patriot star Aaron Hernandez. There
has also continued to be legal fallout from
the Annie Dookhan drug lab scandal. Kazarosian and other MBA officers were often
called upon to be the voice of the legal community in the media for these cases.
“You definitely have to be on top of
what’s going on both socially and legally,”
said Kazarosian. “Because the MBA is the
go-to association for the media to explain
what’s going on in a case, you absolutely
have to be prepared and media-ready so
that you can educate the public and keep its
attention. You become the face of the law
when you talk about these issues, and that is

MBA president Marsha V. Kazarosian speaks
to members of the legal, judicial and legislative
communities about the common goal of providing
access to justice for those who need it the most at
the October 2014 Bench-Bar Symposium.

a great responsibility.”
Kazarosian notes that by serving as the
president of the MBA you are not only educating fellow lawyers, but also the public.
“It’s important that the public
understands and respects lawyers and
what how the law and access to justice
affects them on a day-to-day basis,” added
Kazarosian.

MBA support, collaboration
As Kazarosian winds down her presidency, it is clear that she is incredibly
grateful for having the opportunity to
work closely with her fellow officers as
well as the MBA staff throughout the last
seven years.
“I have had the best experiences I could
possibly ever hope to imagine with the extraordinary officers that I’ve had the privilege to work with,” said Kazarosian.
She acknowledges that leadership may
seem daunting at the outset but would
strongly urge other MBA members to pursue officer positions as they advance in
their careers. It is a time commitment and
it takes hard work, but Kazarosian praises
the MBA staff and officers for their unwavering support.
“The MBA is an unbelievably efficient, experienced, supportive organization and as president you are really just
steering the ship,” said Kazarosian. “Every year there’s a different captain, but
everybody works together to maintain the
best course for our members.”
■
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Calendar of Events
Wednesday, August 5

Friday, August 21

Thursday, September 24

MBA Monthly Dial-A-Lawyer Program

Young Lawyers Division End of Summer Boat

House of Delegates meeting

5:30-7:30 p.m.

Cruise

4-6 p.m.

Statewide dial-in #: (617) 338-0610

5-7 p.m.

MBA, 20 West St., Boston

Spirit of Boston, 200 Seaport Blvd., Boston

Wednesday, August 5

Thursday, September 24
Wednesday, September 2

Western Mass. Summer Celebration

2015-16 “Welcome Back” Member Reception

5-7 p.m.

MBA Monthly Dial-A-Lawyer Program

5:30-7 p.m.

Storrowton Tavern,1305 Memorial Ave., West

5:30-7:30 p.m.

Back Deck, 2 West St., Boston

Springfield

Statewide dial-in #: (617) 338-0610

Wednesday, September 30
Thursday, August 13

Thursday, September 17

Summer Networking Series Session III

Practicing with Professionalism

5:30-7 p.m.

WBZ Call For Action Ask-A-Lawyer Program

9 a.m.-5 p.m.

Tia's, 200 Atlantic Ave., Boston

7-9 p.m.
Statewide dial-in #: (617) 787-7070

University of Massachusetts Lowell Inn &
Conference Center, 50 Warren St., Lowell

viewPoint

Governor Baker, the budget and civil legal aid
By John Carroll

June marked 800 years since the restless
barons of England challenged King John to
relinquish his claim of “Divine Right” and
submit to the rule of law by signing the Magna Carta. Our legal legacy flows from that
moment, through the Glorious Revolution of

1688, to our own American Revolution and
Constitution and later, the creation of Atlantic
Charter and the United Nations Declaration
of Human Rights.
The touchstone of this progression is
that the law, at its most basic level, is about
fairness and justice for all. Unfortunately, in
Massachusetts and around the country, equal
justice for all is still just an aspiration for
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many — not a reality. This is especially true
in civil cases, where low-income litigants
often face trials and administrative hearings
without the advice or representation of an attorney. While those accused of committing a
crime have a right to an attorney, people facing non-criminal legal issues related to some
of life’s most basic rights and protections —
safe shelter, fair employment, freedom from
discrimination, and access to health care, to
name a few — have no such right. As Martha
Bergmark, executive director of the national
organization Voices for Civil Justice, herself
a former legal aid attorney, recently put it in
an op-ed for the Washington Post, “Many
people suffer crushing losses in court not
because they’ve done something wrong, but
simply because they don’t have legal help.”
Civil legal aid exists to bridge this justice
gap and protect the most vulnerable among
us, providing free legal advice and representation to people living at or below 125 percent
of the federal poverty level, or $30,313 a year
for a family of four. Civil legal assistance
touches matters of housing, employment,
domestic violence and family law. It has the
potential to change people’s lives, helping
them stay in their homes and at their jobs and
access health coverage, education and other
benefits to which they are entitled.
Despite being a critical resource for lowincome individuals and families across the
commonwealth, civil legal aid is woefully
underfunded. “Investing in Justice,” a report
by the Boston Bar Association (BBA) Task
Force to Expand Civil Legal Aid in Massachusetts, found that, in 2014, 64 percent
of residents eligible for civil legal aid who
sought services were turned away by legal
aid programs that lacked the resources to
serve them. Likewise, nationally, more than
half of those who qualify for civil legal aid
are turned away from services for lack of resources, according “Documenting the Justice
Gap in America,” a report by the Legal Services Corporation.
This is not just the result of cumulative
budget cuts to government funding of civil
legal aid and dwindling interest on trust accounts (known as IOLTA funding) which
contributes funding to civil legal aid programs. It’s also due to the overwhelming lack
of support from the nation’s largest and most
profitable law firms. In its cover story, “How
Big Law Is Failing Legal Aid,” The American Lawyer last month detailed how leading

law firms contribute a miniscule 0.1
percent of their
revenues to civil
legal aid funding, favoring other
charities and causes
instead. An editorial accompanying
the article summarized the problem John Carroll
thusly: “Legal aid
is the ugly duckling of charities. There’s no
celebrity spokesman. No puppies or radiant children. No viral videos promoting an
ice-bucket challenge. There’s just that deerin-the-headlights look of millions of poor
Americans who face child support hearings,
custody fights, evictions and more without
a clue about how to navigate the courts and
without the benefit of counsel,” wrote editorin-chief Kim Kleman. “And that sorry look
hasn’t translated into sufficient donations for
legal aid.”
Meanwhile, the collective revenue of the
top 200 law firms in the country surpassed the
$100 billion mark last year.
Lawmakers in Massachusetts recently
approved a $2 million increase in funding of
civil legal aid programs in the state. As we
wait to see if Gov. Charlie Baker will approve
this increase (at press time, Baker's budget included this increase), and await the response
to The American Lawyer’s devastating report, I am reminded of what former President
Jimmy Carter once said about the founding of
this country: “America did not invent human
rights. In a very real sense, it is the other way
round. Human rights invented America.”
We are the first and most successful experiment in self-government, whose foundation is the Declaration of Independence and
the Constitution. Though they comprise thousands of words, the heart of both documents
can be found in the ideal of equal justice for
all. That is what we stand for, and it is what
we should speak up for as well, be it in the
halls of government or in the boardrooms of
our most prestigious law firms.
■
John Carroll is an attorney at Meehan, Boyle, Black &
Bogdanow. He is the MBA representative on and chair
of the Equal Justice Coalition.

This article was originally published on
WGBH.org.
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ROBERT FUCHS LABOR LAW CONFERENCE
THURSDAY, OCT. 29
SUFFOLK UNIVERSITY LAW SCHOOL, 120 TREMONT ST, BOSTON

3RD ANNUAL PROBATE LAW CONFERENCE
FRIDAY, NOV. 13, 8 A.M.–4 P.M.
Registration: 8 a.m. • Programming: 9 a.m.
LOMBARDO’S, 6 BILLINGS ST., RANDOLPH

13TH ANNUAL IN-HOUSE COUNSEL CONFERENCE
THURSDAY, NOV. 19
WESTIN WALTHAM BOSTON, 70 3RD AVE., WALTHAM

REGISTER ONLINE AT WWW.MASSBAR.ORG/EDUCATION OR CALL (617) 338-0530.
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Bar News

Chair reflects on YLD
activities, benefits
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GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
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jbglynn@glynnmediation.com
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Would You
Rather

Would You Know A

HEAD
INJURY
If You Saw One?
Most
People
Wouldn’t.®

By Courtney Shea

As we come
to the close of
the 2014–2015
Massachusetts
Bar
Association year, I have
taken this opportunity to reflect on my time
spent as chair
of the MBA’s
Courtney Shea
Young Lawyers
Division (YLD), as well as my four years
as a member of its board. The YLD has
afforded me the opportunity to develop
and grow as an attorney, give back to
my community through volunteering,
and gain a vast network of mentors and
professional peers. For those thinking of
joining the YLD, I highly encourage you
take advantage of all that the YLD has to
offer. I would also like to share some of
those benefits with you.
As a lawyer newly in practice, one
of the most important things you can do
is continue your legal education and attend lectures and CLE programs. MBA
members are entitled to attend almost all
of our CLE programs for FREE. I cannot stress enough what a valuable benefit
this is to a new lawyer. This year the YLD
teamed up with several sections to sponsor numerous CLE programs covering
topics such as tech tips for lawyers, tips
for legal malpractice avoidance, drafting
dispositive motions, taking depositions,
arbitration, handling a medical malpractice case, and managing a law practice, to
name just a few. Almost all of our educational programs are also available on the
web via MBA On Demand, so those who
might not live or work near the site for
the class can still view the program and
participate.
In addition to learning through CLE
programs, there is a strong mentoring
component to the YLD. Many of our
events and programs are co-sponsored
with MBA sections, so newer lawyers can
meet and learn from more experienced
practitioners in various fields of law. We
have had countless networking events
this year, not only in Boston, but across
Massachusetts. Events this year included networking programs in Worcester,
Cambridge and Acton, and at Wachusett
Mountain Ski Resort. In prior years we

Snapshots from around the MBA
Celebrating America
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or be
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Settled It!
East
Mediation
Arbitration
www.northeastmediation.com
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Dennis J. Calcagno, esq
617. 328. 8888

175 Federal Street,
Suite 1425,
Boston MA, 02110

617- 426 -2558
For info on brain
injury litigation, visit

www.kolpan.com

continued on page 9

have had events in Provincetown and
Plymouth. In addition to networking with
other lawyers, we have had joint events
with other organizations, such as the
Massachusetts Medical Society, so that
our members can build relationships with
professionals in other fields. There is
also a social aspect to many of our events
as members find it is sometimes easier
to network in a more laid back setting.
This year we had events at a Celtics game
and at Witch’s Woods at Nashoba Valley.
And we have a boat cruise coming up this
month on the Spirit of Boston.
These programs and events are not
just for new attorneys. We also have a
subcommittee dedicated to law students.
This year alone, hundreds of law students
joined the MBA and signed up with the
YLD. As a law student member of the
YLD you can take advantage of all of
our programs and also develop a strong
network of contacts, which can help you
once you graduate and begin looking for
work or need guidance as a newly practicing attorney.
In additional to bettering yourself as
a member of the YLD, you can give back
to the legal community and the Massachusetts community at large. This year,
the YLD participated in numerous volunteer activities. We participated in the
MBA’s Dial-A-Lawyer program; fundraised for and ran in the Lawyers Have
Heart 5K, benefiting the American Heart
Association; volunteered at the Great
Boston Food Bank; sponsored food and
clothing drives for local charities; volunteered at the Special Olympics; and
mentored children at More Than Words,
a nonprofit social enterprise that empowers youth who are in the foster care system, court-involved, homeless or out of
school.
If you are an MBA member who has
been practicing for 10 years or less, or
you are a law student, please take advantage of the Young Lawyers Division of
the MBA. More information about our
events and programs can be found on
the MBA’s website in the event calendar
section or on My Bar Access. All of our
monthly board meetings are open to the
entire YLD, and attending is a great way
to maximize your involvement in the division.
I am truly grateful for my time spent
on the YLD board and I wish the upcoming board a successful association
year. ■

Photo courtesy of Francis A. Ford.

Massachusetts Bar Association House of Delegates Member Martin V. “Skip” Tomassian
Jr. at “parade rest” in Edgartown
watching this year’s Fourth of
July Parade. A Vietnam War
veteran, Tomassian has marched
in the parade every year for approximately 35 years, but was
sidelined this year due to recent
knee surgery. We look forward
to Skip marching with his fellow vets next year! Tomassian
is also the Dukes County Bar
president. ■
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Bar News

MBA’s Lawyer Referral
Service now offers instant
referrals 24/7

Getting a referral to a Massachusetts
Bar Association attorney just got easier
— and faster — thanks to a recent update
to www.MassLawHelp.com, the online
gateway to the MBA’s Lawyer Referral
Service (LRS). Individuals looking for a
lawyer will now be able to get the name of
a qualified MBA attorney instantly —24
hours a day, seven days a week — after
filling out a brief online form. The website’s improved capability will benefit legal consumers and LRS panel members
by making connections even more accessible.
Since its inception in 1974, the LRS
has helped more than 500,000 people find
the right attorney by referring individuals
to active MBA LRS members statewide
who are in good standing with the Massachusetts Board of Bar Overseers. The
new online form on MassLawHelp.com
replaces the previous online request form
with state-of-the art technology that allows website visitors to automatically get
the name of a qualified, insured attorney
who is competent and capable of handling

cases in the area of law they request.
Users will be sent an email listing the
name, address, telephone number and
email address of the attorney. The attorney
will also receive an email containing the
user’s contact information, including telephone number and email address. Anyone needing a reduced fee referral will be
asked to contact the LRS via telephone
to determine their eligibility. The LRS
will also continue to provide referrals by
phone during normal business hours at
(617) 654-0400 or toll-free (866) MASSLRS/(866) 627-7577.
Current LRS panel members are automatically enrolled in this program. If you
are an attorney an interested in joining the
LRS panel, you can download a membership application at MassLawHelp.com under “For Attorneys,” or contact the Lawyer
Referral Service directly at:
• Telephone: (617) 338-0556
• Email: lrs@massbar.org
• Fax: (617) 338-0503
• Mail: Lawyer Referral Service, 20 West
St. Boston, MA 02111
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Bar News

Plenty of sunshine at
second summer social
Massachusetts Bar Association members and guests took advantage of the beautiful
weather on the outdoor patio at Sterling’s during the MBA’s second summer networking
social in Boston on July 23.
Photos by John Blazo
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Volunteers, 50-year
members recognized

continued from page 10
Computer Problems

The First Choice for
Massachusetts Lawyers
Photos by Eric Haynes.

From left: MBA President-elect Robert W. Harnais; MBA Secretary Christopher P. Sullivan; MBA Volunteer
Recognition Committee Chair Grace Garcia; MBA Volunteer Award Honorees Melissa A Conner; Peter T. Elikann;
Lisa M. Rico and Damian J. Turco; and MBA Vice President Christopher A Kenney.

The Massachusetts Bar Association
recognized many of the volunteers who
made this year’s MBA programs and events
possible at a Volunteer Recognition Dinner
on July 22, which also honored some of
the MBA’s longest-serving members. More
than 100 people attended the reception and
dinner, which was held at Lombardo’s in
Randolph.
Following a reception, President Robert W. Harnais welcomed attendees to the
dinner on behalf of his fellow officers. “I
want to let all of you know we realize it
takes careful coordination to carve out
hours for bar involvement,” said Harnais.
“We realize time spent on MBA initiatives competes with time with family and
friends, and professional and personal
commitments. We appreciate you keeping
your MBA volunteerism high on your list
of priorities.”
As described in the July Lawyers Journal, four members received the MBA’s Volunteer Recognition Award in honor of their
outstanding service over the past MBA
year: Melissa A. Conner, Peter T. Elikann,
Lisa M. Rico and Damian J. Turco. In addition, Mina S. Makarious received the
Outstanding Young Lawyer Award, which
is given to a young lawyer who has demonstrated outstanding character, leadership

and legal achievement, and has contributed
service to the community.
Keeping with the MBA’s annual tradition, MBA Vice President Christopher A.
Kenney and MBA Secretary Christopher P.
Sullivan also recognized members who are
celebrating 50 years of service to the Massachusetts bar, including:
• Thomas J. Carey
• Carmen L. Durso
• George M. Ford
• James W. Gilden
• Donald H. Katz
• Hon. Robert J. Kelly
• Charles W. Long
• Philip H. Macchi
• Herbert Pitta Jr.
• Ira M. Shoolman
Harnais thanked Volunteer Recognition
Committee Chair Grace Garcia and the
other members of her committee, including
MBA Treasurer Jeff Catalano, Kevin Diamond and Edward Pikula, for their efforts
in preparation for this annual dinner. “I was
also a member of this committee this year,
and I can tell you that we had a very difficult task in selecting our volunteer honorees for this evening,” Harnais said. “There
are so many of you who do outstanding
work on behalf of the MBA.” 
■

Call us for on-site solutions to your computer problems. GeekChoice is the right choice.
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M ediation & ArBitration

Harnais, Sullivan and Kenney present awards to MBA members in recognition of their 50 years of service to
the Massachusetts bar.

From left: MBA Young Lawyers Division Chair Courtney Shea, Outstanding Young Lawyers Awardee Mina S.
Makarious and Harnais.
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Lawyers Concerned For Lawyers

Caught Between Cultures
By Dr. Jeff Fortgang

Q:

After law school on the West
Coast, I returned to work at a
firm in the Boston area, where I was
raised, partly to please my parents in
Andover. That move has turned out to
be more problematic than I anticipated,
and I’m a bit at a loss as to where I go
from here.
The culture
at the Boston
firm is very different from what
I experienced
at firms where
I worked during law school.
I was placed in a
department that
has little overlap
Dr. Jeff Fortgang
with my actual
interests and values, and it seems that
the expectations are that (a) I should already know everything I thought I’d be
learning, and (b) no matter how deluged
I am, each assigned task is a priority and
should be done very soon and flawlessly. Other associates are in more or less
the same boat, and it helps a bit to commiserate with them (when we can find
the time), but I have to say that I dread

Mondays. There is almost no time for
social life or fun, and I feel kind of lost
and disappointed in my career.
I have been thinking of going back
to the West Coast, where there may
be a job for me (albeit, less well paid)
at a firm I know from law school, and
where, in addition, I can be near my
boyfriend, who teaches in that area. But
this brings up another issue, which is
that my parents, who are well educated
but born abroad and still oriented to a
different culture, are applying considerable pressure for me to stay near them,
anchored to family. I love them dearly
and hate to let them down, but I don’t
want to let myself down either.

A:

In essence, you are experiencing
culture clash in two settings, and
feeling trapped in the middle. On the
professional front, you are in a culture
that values and rewards the pressurecooker life of the driven associate at a
large firm (which is about as enjoyable
and nurturing as the life of a medical
resident working 36-hour shifts, but
better paid). But that life tends to undervalue human needs and leaves you
veering far from the goals that drew you
to law school. At the same time, you
are caught in a bind between following
your own wishes (for relationship and

lifestyle) and the expectations of your
family’s culture of origin, in which filial
obligation is paramount.
When it comes to work, it’s possible that you would be happier in the
West Coast setting you mention, though
it’s also possible that the geographical
move will not change your reactions
to the kinds of pressures placed on associates. You might want to consider
meeting with a therapist and/or lawyercareer coach familiar with “lawyer culture” to work on ways to set boundaries
that permit somewhat better life balance, assert yourself with partners in a
way that does not backfire, and find the
kind of mentoring you need but are not
getting. Over time, you could also seek
avenues to reconnect with your sense of
career mission and gradually develop a
plan to move in that direction. (More
fulfilling kinds of work might entail a
drop in income, but you have not mentioned large financial demands as one of
the demands you face.)
Finding a balance between your parents’ expectations and your own needs
can be quite a challenge. We live in a society that tends to emphasize the needs
of children over those of their parents,
and in that context it would seem too
great a sacrifice for you to stay in Boston solely to avoiding ruffling family

feathers. But it is also important to take
in account how you yourself will feel
in the long term about a major move —
whether you’ll be subject to guilt and,
if so, how you will cope with that, or
whether you will often wish you were
not so far away (e.g., if things don’t go
smoothly with your boyfriend, or as
your parents age). If you decide to seek
the help of a therapist, finding one familiar with your family’s culture might be
valuable (and LCL is glad to help you in
the process of exploring options). You
have the right to make your own decisions. After you take time to think them
through, taking your feelings into account, and to talk these issues over with
someone who is supportive but objective, a path may emerge that is promising on both career and personal levels.■
Dr. Jeff Fortgang is a licensed psychologist
and licensed alcohol and drug counselor on
staff at Lawyers Concerned for Lawyers of
Massachusetts, where he and his colleagues
provide confidential consultation to lawyers and
law students, and offer presentations on subjects
related to the lives of lawyers. Q&A questions
are either actual letters/emails or paraphrased
and disguised concerns expressed by individuals
seeking LCL’s assistance. Questions may be
emailed to DrJeff@LCLMA.org.

Bar News

MBA task force launches
Consumer Resource Center
The Massachusetts Bar Association’s Consumer Advocacy Task Force
has launched a Consumer Law Resource Center on MassLawHelp.com,
homepage of the MBA’s Lawyer Referral Service, providing a “clearinghouse” of useful links, quick-tip videos and answers to some of the most
frequently asked consumer protection
questions.
The MBA’s task force volunteers
created the Consumer Law Resource
Center after thoroughly researching
and identifying the most accurate information and resources on consumerrelated topics including housing, automobiles (the Lemon Law), elder law,
insurance, health care and identity
theft, among others. Massachusetts
residents now have a one-stop destination for consumer law information in
the commonwealth, including links to
sample forms, relevant state agencies
and other consumer protection hotlines
and websites. If consumers have additional questions, the resource center
also offers easy access to the MBA’s
Lawyer Referral Service, which now
provides instant referrals online, 24/7
(see related story, page 9).
“There is so much information at
our fingertips on the Internet, but it’s
difficult to know which information
to trust and which is accurate,” said
MBA Vice President Christopher A.
Kenney, chair of the MBA’s Consumer
Advocacy Task Force. “We’re proud
to aggregate and compile the most
useful information through this helpful resource at MassLawHelp.com,
which we hope will empower consum-

BE THE FIRST TO KNOW.

MBA Vice President Christopher A. Kenney, chair of
the MBA’s Consumer Advocacy Task Force

ers by pointing them to the answers
they need when they have consumerrelated questions or claims.”
Special thanks to all the Task
Force members (past and present) who
helped launch this helpful resource:
MBA Vice President Christopher A.
Kenney (chair), Alice B. Braunstein,
Nadine Cohen, Jessica G. Kelly, Francis K. Morris, Margaret Helen Paget,
Jodi M. Petrucelli, Adam C. Ponte,
Jaimeson E. Porter and Andrew Rainer.
The MBA’s Consumer Advocacy
Task Force was established in 2013
to advance the MBA’s commitment to
protecting consumer rights. In 2014,
the task force held the inaugural MBA
Consumer Advocacy Symposium,
featuring the MBA Pinnacle Awards,
which recognized companies that employ proactive initiatives for the benefit of consumers in Massachusetts.
Stay tuned for more information on
the 2015 Consumer Advocacy Symposium and Pinnacle Awards, coming
this fall.
■
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Spanking debate
It’s important to still remember what this case is saying and what it’s
not saying. It’s not saying, ‘Spanking is the way to discipline your kids
and it’s the best way to discipline your kids.’ It’s saying: ‘Here’s what
you do that’s against the law. Here’s what crosses the line. Here’s what
is going to put you in jail. This is a crime. Here’s what is not going to put
you in jail. Here is what is defensible. Here is what you cannot be held
criminally responsible for.’ And I think there is a big difference there.
MBA PRESIDENT MARSHA V. KAZAROSIAN, WBUR, JULY 6

Kazarosian was a guest on Radio Boston, where she spoke about a recent Massachusetts Supreme Judicial
Court decision, which held that parents may not be held criminally liable for the use of “reasonable” force in
disciplining their children. The ruling is the first time the court has recognized a “parental privilege defense.”

Amherst drug
tampering case

Red Sox liability
In reality, however, such a case against the Red

The governor should step in and

Sox would be difficult to win. Most assume these

appoint such an individual. How

incidents and injuries are an accepted part of

can law enforcement investigate

baseball and you can’t screen the entire park.

itself, particularly when you have
allegations surfacing whether the
prior attorney general may have
been involved in some sort of
alleged coverup?
MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER
MARTIN W. HEALY, BOSTON GLOBE, JULY 9

MBA TREASURER JEFFREY N. CATALANO, MASS. LAWYERS WEEKLY, JULY 9

In an op-ed piece, Catalano provides his legal analysis on the possible liability of the Red Sox for injuries suffered by fans when struck by foul balls or
broken bats that enter the stands. One June 5, Tonya Carpenter was struck
in the face by a broken bat while attending a Red Sox game at Fenway Park.

Fatal attack of elderly woman
In order to be charged with an involuntary manslaughter, you

Healy was quoted in a story about the investigation of former
state chemist Sonja Farak, who stole and used drugs she was
supposed to be testing. Both the MBA and the Committee for
Public Council Services are calling for the appointment of an
independent investigator to handle the case.

MBA CRIMINAL JUSTICE SECTION VICE CHAIR PETER ELIKANN, FOX25, JULY 10

Where available, news clips — including audio/video — can be found
on our website at www.MassBar.org.

Elikann was interviewed by FOX25 for a story about the case of an elderly
woman who was fatally pushed to the ground in Boston’s Chinatown neighborhood.

have to be doing something which would have a reasonable
likelihood that it could cause serious bodily injury.

Wynn vs. Mayor Walsh
We’re talking about two public figures, both highly visible in the
political and business world. In order to prove a defamation claim, it’s
a high hurdle when you’re a person in the public realm. ... I doubt the
very public issue of casino gaming would qualify for someone to sue
successfully. ... It sounds like the further escalation in the war of words.
MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER
MARTIN W. HEALY, BOSTON HERALD, JULY 7

Healy was quoted in a story about a potential lawsuit by Wynn Resorts against Boston Mayor Martin J. Walsh
for defamation unless Walsh apologies for “false statements and untrue innuendo” used in subpoenas that were
recently issued as part of the City of Boston’s ongoing suit against the Massachusetts Gaming Commission.
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It pays to be nice: Why counseling parents to
respect each other matters more than ever
B y L i sa G . K e n t

Custody questions are among the
most unpredictable and difficult questions that family lawyers and courts are
called upon to answer. Nowadays most
parents are (or reasonably can claim to
be) “roughly equal” caretakers of their
children. Accordingly, basing post-divorce parenting time just on past parenting patterns gets disputing couples
nowhere. In Massachusetts, the “best
interest of the child” standard remains an
un-codified thicket of weeds that doesn’t
provide guidance when faced with two
“good enough” parents with roughly
equal parenting track records who can’t
agree whose house will be the “primary
residence” or who gets what parenting
time.
If you represent such a parent and
need to convince a judge that he or she
should have more parenting time than
the other, it’s difficult to distinguish your
client by relying upon past custody patterns. Evidence of those patterns is so
often riddled with “he said, she said”
facts. What can a family lawyer do to
build a record that will convince a court
(or GAL) to award her client “primary

Lisa G. Kent graduated
from Rutgers University
School of Law Newark.
She was a civil rights,
personal injury and
commercial litigator before
concentrating her practice
on family law litigation,
mediation and estate planning in the firm of
Esser Kent PC in Greenfield. She is a member of
the MBA’s Family Law Section and a Category F
guardian ad litem.

residency” or primary decision-making
authority?
Recently I found an insight in an unlikely place: a court form. In November
2014, the chief justice of the Probate and
Family Court promulgated a uniform
order for courts to use when appointing
Category E and F GALs in custody cases. Practitioners who have encountered it
noticed right away that it is much more
detailed than the former order of appointment. It lists specific questions that
a GAL should investigate and answer in
her investigation. Reportedly, the form
was created in response to poorly written GAL reports that omitted investiga-

tion of key information needed to make
custody determinations.
The insight was this: if we are looking for facts to develop in our custody
cases, why not develop the facts that the
finders of fact are being ordered to find?
Paragraph 8 of the order of appointment is based on the multiple factors contained in the Standards for Category F
Guardian Ad Litem Investigators, Standing Order 1-05. Sections D, E & F of the

standing order contain 38 bullet points,
each listing a specific factual inquiry. The
list includes everything from “[t]he ability of the parent to promote and support
appropriate social, emotional and educational development in the children … .” to
the “[c]hild’s temperament and response
to transitions.” Re-reading these factors
reminded me how the list could be used
as an intake tool and/or factual checklist
17
in contested custody cases.
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Collaborative law for low and modest means clients
B y K are n J . L ev i tt

On June 11, 2015, the Massachusetts
Collaborative Law Council (MCLC)
(www.massclc.org) celebrated the 15th
anniversary of collaborative law in
Massachusetts. MCLC has grown from
a loosely organized group of approximately 20 practitioners to a 501(c)(6)
organization that has trained hundreds
of attorneys, mental health professionals and financial professionals in
collaborative law at an annual training attended by people from all over
Massachusetts and the world, including
from as far away as England and Israel.
MCLC is the umbrella organization for
11 interdisciplinary practice groups
around the state focused on family law,
probate and business disputes. MCLC
also provides an internship for law students from New England Law | Boston to learn about collaborative law
by working directly with MCLC and
collaborative law practitioners. MCLC
partners with other organizations such
as the Massachusetts Council on Family Mediation (MCFM), to provide
education and training that benefit the
alternative dispute resolution (ADR)
professional community by increasing
awareness of the many forms ADR can
take, and what tools and techniques are
available to alternative dispute resolution practitioners regardless of process
model.
The International Academy of
Collaborative Professionals (IACP)

Karen J. Levitt is
the principal of the Levitt
Law Group in Chelmsford,
where she concentrates
in family law. She is
a collaborative law
attorney, mediator and
litigator, as well as a
guardian ad litem and parenting coordinator.
is celebrating this October in
Washington, D.C., the 25th anniversary
of collaborative law internationally.
From a fledgling organization in
1999, IACP now has more than 5,000
members worldwide from 27 countries
(www.collaborativepractice.com).
IACP provides support and resources
internationally from North America to
as far away as Europe, Latin America,
Asia and the Middle East.
The definition of collaborative law
has not changed since 1990, when attorney Stu Webb of Minneapolis, Minn.,
envisioned a process where both parties
had to have counsel, but where the attorneys were disqualified from appearing in court should the case not resolve
in the collaborative process. However,
while the essence of collaborative law
has remained true in that these two requirements remain the cornerstones of
collaborative law, the practice of collaborative law has grown and changed
in many ways. These include the use
of an interdisciplinary team model in
the collaborative process as the pre-

ferred model in Massachusetts and
many other regions around the world;
the passage in 2009 of the Uniform
Collaborative Law Act (UCLA) as approved by the Uniform Law Commission, which has since been adopted in
various forms in a number of states and
is pending in others (see http://www.
uniformlaws.org/Act.aspx?title=Collab
orative+Law+Act); and the acceptance
of Collaborative Law by courts, bar associations and other professional organizations, including the American Bar
Association, which has a Collaborative
Law committee as part of its Dispute
Resolution section.
There has also been recent interest
in using collaborative law in cases involving low and modest means clients,
either pro bono or at reduced fees, providing these clients with greater access
to legal services and the courts. “Access
to justice” is a term that is sometimes
used to encompass such programs. Access to justice is a critical component
of our legal system. It is not limited
to providing the public with access to
lawyers and courts. Rather, it has a
broader goal, which is to provide low
and modest means clients with the ability to access resources that allow them
to resolve their disputes in a variety of
ways, including ADR.
ADR has many benefits for people
of means, such as control over process
and outcome, cost containment financial and emotional, and often resolution
of disputes in a shorter time frame than

courts are sometimes able to provide.
Low and modest means clients can also
reap these same benefits, but access to
justice does not come easy. Clients of
low or modest mean have additional
challenges beyond the obvious financial barriers to the legal system. They
also have language barriers, employment-related limitations and child care
obstacles, and they may not even have
the ability to travel to court.
Collaborative law is an ADR option for low and modest means clients,
which can help provide access to justice
to those clients. IACP has an Access
to Collaboration Task Force, which,
in 2012, dedicated one of its publications to what IACP calls “Access to
Collaboration” (available to the public
at (https://www.collaborativepractice.
com/professional/resources/accessto-collaboration.aspx). In 2014 and
2015, IACP provided small grants to
emerging and existing “Access to Collaboration” programs, and has also created materials to assist these programs
in both design and implementation.
There are low and modest means collaborative law programs in process in
places like Pennsylvania (http://www.
pittsburghprobono.org/Public_Legal_
Services/Collaborative_Divorce_Law.
asp), Maryland (http://collaborativeprojectmd.org/), and Florida (https://
www.barry.edu/law/future-students/
academic-program/clinics.html
and
http://cfl-cfl.com/). All of these pro18
grams use collaborative law to
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Criminal Law

A practitioner’s guide to surviving a magistrate’s hearing
By Beth Pirro Cook

Beth Pirro Cook

An important client calls seeking help
for a family member who is being charged
by the police with a misdemeanor crime
and has received notice to appear at a magistrate’s hearing. A seemingly small matter
such as this can become a big trap for a busy
attorney who wants to keep an important
client happy but who has little experience
with the criminal complaint process. How
you approach and handle the magistrate
hearing can mean the difference between
a quick resolution to the problem and the
creation of a needless criminal record.
In most instances, a person who is accused by the police of committing a misdemeanor crime and who is not under arrest
is entitled to a hearing before a magistrate
to oppose the issuance of the criminal complaint. M.G.L. c. 218, sec. 35A. Such hearings for felony crimes are scheduled only
at the discretion of the police, and hearings
for any criminal allegations made by private citizens are scheduled at the discretion
of the magistrate. Id., Victory Distributors,
Inc. v Ayer Division of the District Court
Department, 435 Mass. 136, 142-143
(2001). Affidavits and police reports filed
in support of the application are not always
made available to the accused before the
hearing date, so counsel should check with

is an assistant clerkmagistrate of the
Brookline District Court
and an instructor of legal
research and writing
at New England Law |
Boston. Previously, she
was a staff attorney with the Boston Municipal
Court and an associate at Field & Schultz, where
her practice focused on litigation.

the court for access to these documents.
It is also a good idea for counsel to contact the police prosecutor before the hearing date to discuss the case and any possible resolution. Although the magistrate is
not obligated to adopt to any agreements
made between the police prosecutor and
counsel, most magistrates would be open
to considering such agreements, because
an important purpose of the magistrate‘s
hearing is to resolve cases short of issuing
complaints. See Eagle Tribune Publishing
Co. v. Clerk Magistrate of the Lawrence
Division of the District Court, 448 Mass.
647, 650 (2007). Resolution can also be
explored during the hearing itself, although
the magistrate cannot adopt a resolution if
the police do not agree. Commonwealth v.
Clerk of the Boston Division of the Juvenile

Court Department, 432 Mass. 693 (2000).
Magistrate hearings are conducted for
the benefit of the accused so that he may
hear the evidence against him. Eagle Tribune Publishing Co., 448 Mass. at 650. At
the hearing, the accused has a right to be
represented by counsel. M.G.L. c. 218, sec.
35A. The magistrate has the discretion to
limit cross examination of the complainant
and complaining witnesses and can also
limit the number of defense witnesses if the
testimony would be cumulative or irrelevant. Commonwealth v. DiBennadetto, 436
Mass. 310, 314 (2002). The magistrate will
authorize a complaint if she finds probable
cause supports the criminal allegations.
This standard is met when reasonably trustworthy information shows that the accused
committed a crime. Standard 3:18, District
Court Standards of Judicial Practice: The
Complaint Procedure (2008). Although the
magistrate cannot make factual and credibility determinations, she may refuse to authorize a complaint when the accused presents evidence that completely undermines
the allegations of the complainant, such as
a sound alibi or a defense that raises an applicable issue of law. Id.
A judge has broad discretion to review
a magistrate’s denial of a complaint application. Bradford v. Knights, 427 Mass.
748 (1980). In contrast, any challenge to
a magistrate‘s finding of probable cause

must be by a motion to dismiss after the
complaint has issued. DiBennadetto, 436
Mass. at 313. As a practical matter, this
motion is best brought before arraignment
because motions to dismiss, if allowed, are
usually done so without prejudice, which
allows the police to file a second application correcting the deficiencies of the first
application. The results are serious: if your
client is arraigned and the complaint is dismissed, and then your client is arraigned on
a second corrected complaint after another
magisterial finding of probable cause, then
your client will have two separate entries
on his criminal offender record for the
same incident. Some attorneys file a “Motion for Remand” as an attempt to keep
the matter limited to the same case and
therefore a single criminal offender entry,
however, this motion is improper because a
judge cannot remand the matter to a magistrate. Id.; Standard 4:00, The Complaint
Procedure. When considering a motion to
dismiss, a judge may not review facts or evidence that were not before the magistrate
and is required to apply the same probable
cause standard. Id.
In all, when the police file an application for criminal complaint, the attorney
who works to resolve the matter before
the magistrate hearing will have the most
successful and cost effective result for his
client. 
■

MASSACHUSETTS BAR FOUNDATION
Ke e ping the promi se of ju stice since 19 6 4
BUILDING A STRONG FOUNDATION

Why I give
“Being a Fellow is a great way to give back
to the community. The MBF supports diverse
programs statewide that provide civil legal
assistance to those who are otherwise unable
to afford representation regarding significant
issues affecting the most vulnerable.”
ALFRED GEOFFRION JR., ESQ.
Law Offices of Alfred Geoffrion Jr., Springfield
MBF Louis D. Brandeis Fellow
The MBF Society of Fellows includes Massachusetts attorneys and judges who are committed to giving back to the profession
and supporting legal services for the poor in our state. To learn more, or to join, visit www.MassBarFoundation.org.

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help
safeguard the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org
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Small property owners and small businesspeople:
a call for fairness
B y J o r d a n a R o u b i cek Gree n ma n

Since publishing an article last year
about the trials and tribulations of the
small landlord, I believe the problems
addressed in that article persist. In a
consumer-friendly state like the commonwealth of Massachusetts, the laws
(i.e., statutes, court rules and the cases
interpreting them) weigh heavily in favor of tenants. The core issue is the basic human requirement for shelter that
should be considered in seeking common ground for preventing or at least
reducing homelessness. Homelessness
is a serious social and political problem
that permeates our economy. Despite
the severity of the issue, too often it is
the small property owner who is targeted for its cure. Thus, the right of a
small property owner to rightfully obtain possession of his or her own property due to tenant behavior or business
necessity is frequently thwarted by actions that on the surface are intended
to protect the rights of individuals who
lack means.
When moving into a residential
rental property, an individual agrees to
pay the owner a set amount each month
in exchange for the right to continue to
occupy that property for a contracted
period of time. The difficulty of resolving disputes between property owners
and their residential tenants in Massachusetts results in an economic necessity for the owner to pay an outgoing
tenant money as incentive to leave at
the end of the contract in order to avoid
being mired in a legal battle to obtain
possession of his or her own property.
Such a result was certainly not the intention of the statutes, court rules and
the cases interpreting them. However,
the use of such tactics has become common practice.
I was recently involved in a case in

Jordana Roubicek
Greenman is a sole
practitioner whose
practice consists of a
broad range of real
estate-related matters,
including commercial
and residential
landlord-tenant litigation, condominium
association representation and commercial and
residential conveyancing.

which the owner needed to raise the
rent to market value — an amount the
tenant could not pay. This particular
case involved both disabilities and the
receiving of government benefits. After
commencing suit, the landlords were
accused of discrimination, negligence,
infliction of emotional distress and alleged inspection violations. Although
such accusations would never have
been made had the landlord not sought
to collect a higher rent, these otherwise
valid tactics are often successfully used
to indefinitely postpone an eviction, regardless of the legitimacy of the claims
to a specific fact pattern and regardless of the very real need some small
landlords may have to gain possession
of their property. Even if owners agree
to pay “cash for keys,” a tenant often
remains in a position to dictate other,
often overreaching, terms.
It is a common practice for tenants to allege violations of the Sanitary
Code to fight evictions. While the tenants may refuse to allow inspections
to ensure there are no cracks in walls,
loose tiles or an infinite number of other miniscule conditions, tenants rarely
inform their landlords about such needs
for repair before facing eviction. As
soon as they are served, however, the
war is on — frequently with the pre-

printed forms made available by pro
bono legal services groups. Although
such matters do not legally constitute a
defense to an eviction unless reported
to the landlord or the local board of
health prior to a notice to quit served
by the landlord, there is never hesitation to try to obfuscate the issues, including raising such facts as the tenant being disabled, over 60 and/or that
a disabled person is living with them.
The raising of any of these issues can
result in an automatic stay for between
six and 12 months. Although the legal
services are performing the services for
which they were rightly established,
our society in general and the current
system of resolving landlord-tenant
disputes turns completely ignores the
plight of small landlord and the responsibility of a tenant to conform to his or
her responsibilities. Not only does this
approach fail to appropriately deal with
the problem of homelessness, it puts
the small landlords in jeopardy of losing their property or being forced into
bankruptcy, or both.
Another big hurdle arises in cases
involving “cause” to evict. Among the
basic responsibilities of a landlord is
the responsibility to act when the rights
of one tenant are violated by the actions of another tenant. However, even
if a landlord fulfills the duty to commence an action against the “problem
tenant” for eviction or otherwise, the
aggrieved tenant is often unwilling to
provide the necessary corroboration in
an attempt to avoid potential conflict or
even threatened harm.
Until these issues are rectified by
legislative and/or regulatory action,
property owner decisions about whether to take on a tenant, and the terms
and conditions of the tenancies, will be
subject to laws as they are written and
enforced in court decisions. The small
landlord, unfortunately, often has little

or no ability to financially survive many
typical outcomes. Nothing will change
unless there are concerted efforts to
educate landlords and the landlord bar,
as well as to encourage them to begin a
dialogue with lawmakers.
I recently accepted a mentoring position promoted by the Massachusetts
Bar Association with respect to landlord-tenant matters. I will also be leading a two-part workshop for landlords
with the Metropolitan Boston Housing
Partnership this September. In my role
as a mentor, I have been able to help
fellow attorneys advise their clients on
eviction matters as well as issues designed to prevent the need for an eviction (e.g., following all of the required
steps prior to signing a lease with a tenant).
Being a landlord in Massachusetts
carries risks, responsibilities and the
availability of capital. Unless a landlord is willing to dedicate the time, effort and money to understand the laws
and regulations, the landlord is likely to
be at a severe disadvantage if a court
action may ensue. In my practice, I
continue to offer affordable fee structures and assistance on various levels,
allowing landlords to obtain the advice
and zealous advocacy they need, while
also educating them in an effort to
prevent further financial losses. I cannot stress enough the importance for a
Massachusetts landlord to have trusted
professionals (lawyers, accountants,
brokers) to call. The economic viability of small landlords who want to offer the valuable commodity of rental
housing will be more sustainable when
they can take advantage of the advice
of the services that should be provided
by people whose jobs are to know, understand and apply the law, as well as to
utilize it to avoid the serious and avoidable pitfalls of residential rental property ownership.
■
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Learn to look before you leap
B y M i c h ael K at i n

I recently came across two life
estate situations that proved disastrous.
In one case, the disaster befell one of
the remaindermen. In the other, the life
tenant learned a hard lesson.
The initial issue with the life
tenant’s situation is probably quite
common. Specifically, the life tenant
wanted to take her full fee interest
back, not realizing that the transfer was
irreversible unless the holder(s) of the
remainder interest(s) agree otherwise.
However, one of the remaindermen had
died with heirs who were very happy to
have the windfall and saw no reason to
relinquish it.
The
remainderman’s
situation
involved a family “estate plan” of
which the remainderman was unaware.
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After suffering serious financial
setbacks, she regrettably learned that
she had an interest in real estate that
was subject to attachment and not
exempt in a bankruptcy, whereas all
her other interests were safe. The
remainder interest was lost to creditors
and the intent of the life tenant was not
realized.

A common thread in both situations
was that they were set up by new attorneys
in solo practices. There has been a lot
written about the legal profession’s
decline in providing jobs for law school
graduates and the corresponding decline
in opportunities for mentoring afforded
by chatting with one’s employer.
We all come out of law school with
a lot of knowledge and a method of
thinking suitable for starting out in this
profession. However, very few of us start
out with the everyday practical aspects
of using these assets. I think that the
use of life estates in the two situations
described above is an example of how a
little mentoring could have gone a long
way. A young attorney struggling in his/
her own practice may short cut seeking
some practical advice and apply a simple
solution in an age where “keep it simple”

may be an overused credo.
I feel fortunate that I came into
this profession as an associate with a
number of practitioners under one roof
with whom I could consult to learn the
practical applications of a law school
education. Since that time I have been
fortunate enough to always have an
associate or partner with whom I could
consult about or to whom I could
delegate the estate planning clientele
that naturally developed from an
active residential real estate practice.
I hope that new attorneys starting out,
particularly those who find it necessary
or preferable to start out on their own,
will be afforded opportunities to readily
avail themselves of the experience of
those of us who learned on the job by
way of the long-standing traditions of
this profession.
■
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Counseling Parents

Continued from page 14
However, drafters of the GAL appointment order had to condense the areas of inquiry to make it succinct. The
new form boils down the factors down
to twelve areas of inquiry. What’s most
interesting is what the authors of the uniform order chose to highlight from the
standing order.
The first four factors in the GAL
appointment order — marital, parenting, social history of the parties and the
health of the children — are obvious.
Domestic violence information must be
considered, as well as (within the GAL’s
discretion) the preferences of children 14
or over.
What struck me as particularly valuable, however, was the wording of three
of the factors. Written mostly in the present tense, they look towards current and
therefore more easily document-able
facts than those that get distorted by the
lens of marital break-up:
“The interests and activities of the
child(ren) and the role each party plays,
and has played in encouraging and developing such interests;
The demonstrated capacity of each
party to understand and accommodate
the individual needs of the child(ren).
The demonstrated capacity of each
parent to support an ongoing relationship between the child(ren) and the other
parent.”
Documenting the first two factors
could be straight forward. However,
the third factor rests upon the postseparation work of the parents. How
many times have we written a separation agreement that includes, as an affirmative obligation, a command that our
clients shall “foster love and respect for

the other parent”? Now, it’s clear that the
courts are sending the message that such
co-parenting must begin at once.
As one of the factors in the “best
interests” grab bag, this “respect factor” has always been a personal favorite.
Why? Because it encompasses and supports other attributes that support good
parenting, and that judges increasingly
want to see, such as civil parental communication and non-disparagement of
the other parent. The parent who demonstrably supports the other parent is likely
the one best able to shield the children
from parental conflict as well.
Massachusetts courts have historically favored parents capable of fostering a positive co-parenting relationship.
In Custody of Kali and Custody of Zia,
the SJC relied on the “positivity factor”
as a “tie breaker” in both cases, where
the child had previously spent equal or
greater time with one parent.1 However,
the SJC appears to be moving this factor
to the forefront of custody analyses. In a
recent case, Hunter v. Rose, the court affirmed the lower court’s grant of custody
to the non-biological mother. Although
the case presented extreme facts (the
biological mother had absconded with
the child to Oregon and called the other
parent “a dickwad” in front of the child),
which alone could justify the award of
sole custody to the other mother, the
SJC took pains to note the efforts of that
mother to be respectful of the other parent — i.e., having the child call the other
mother each night and keeping a photograph of and foster the child’s relationship with the other parent.2
Some states have taken a further step
of codifying a parental “friendliness”
standard, so that it is a mandatory factor to be considered in a custody dispute.

17

As of 2003, roughly half the states had
“friendly parent” statutes on record.3
These are statutes that require the court
to consider specific evidence that a parent uses communication positively to
encourage the child’s relationship with
both parents.
In California, for example, courts
must “consider, among other factors,
which parent is more likely to allow the
child frequent and continuing contact
with the noncustodial parent … .”4 In
Pennsylvania, “the court shall consider,
among other factors, which parent is
more likely to encourage, permit and allow frequent and continuing contact and
physical access between the noncustodial parent and the child.”5
But what about the risk of penalizing a parent who doesn’t foster interparent contact, because the other parent is harming the children? Colorado
addressed this concern by requiring its
courts to consider “the ability of the parties to encourage the sharing of love, affection, and contact between the child
and the other party; except that, if the
court determines that a party is acting
to protect the child from witnessing domestic violence or from being a victim
of child abuse or neglect or domestic
violence, the party’s protective actions
shall not be considered with respect to
this factor … .”6 Colorado has drawn a
wide circle of acceptable behavior, within which parents must make the effort to
cooperate, or risk an adverse determination. One wonders whether this encourages divorcing parents to treat each other
more kindly?
Although our legislature has not adopted any “friendly parent” provision,
the adoption of the new GAL appointment form, will have courts giving this

factor increasing weight. It behooves the
family lawyer to be sensitive to evidence
that will weigh on this factor. What are
the take away “practice pointers” here?
It never hurts to restate the obvious to
a client who may behave badly towards
the other parent. Urge clients to be civil
in all their communications with their coparent. If they don’t get the importance,
remind them that courts are ordering parents to use email software that contains a
“civility filter” (i.e., Our Family Wizard).
Encourage self-filtering communication.
Have clients document instances
where they’ve tried to support the other
parent’s relationship with the child(ren).
Texts, emails and hand-written cards are
perfect for this.
Any strategy should always be tempered by reason and caution. Niceness
may not be a wise trial strategy if a client
has a valid concern that a child will become a victim of their partner’s manipulations.
In summary, it’s worth reminding
clients that parenting usually isn’t a zero
sum game where, if the other parent
seems to “win” they “lose.” If supporting
the other “good enough” parent doesn’t
mean sacrificing important boundaries or
one’s own interests, it can tip the scales
in favor of more parenting time. 
■
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Collaborative law

Continued from page 14
provide low and modest means clients
with legal services they would not otherwise have, at no or low cost, giving
them access to justice in a meaningful
way. There was even a grant by IACP
to an Israeli collaborative law practice
group, which used the grant to explore
integrating collaborative law divorce
processes within multicultural low income communities.
In 2014 MCLC created an ad hoc
Access to Collaboration committee
to explore the possibility of the creation of a collaborative law program
or programs here in Massachusetts for
low and modest means clients. In June
2015, MCLC was awarded an Access to
Collaboration grant by IACP, to be used
toward the development of an access to
collaboration program.
MCLC has explored various models, including the possibility of a court
connected program, but also the possibility of partnering with other organizations interested in access to justice.
One program model is the one-day
model, which is already being used in
other jurisdictions in family law cases,
including some court connected programs. Clients would be screened for
eligibility (either by the court or the administrator of the program, depending
on whether court connected or not), and
using the interdisciplinary collaborative law model, would then be assigned
collaboratively trained legal counsel
as well as a mental health professional
acting as case facilitator/coach. There
would be a set block of time that same
day or on another assigned day for the
“team” of professionals and clients to
resolve their dispute in the collabora-

tive law process. While a one-day model may require a modified collaborative
law process given the time and financial
constraints that may attach to any such
program, the basic tenets of the collaborative law process would not be compromised. The already established low
and modest means collaborative law
programs in other jurisdictions, such as
California, which have used this model
have done so successfully. The one-day
model has also been a very successful
model used in other ADR programs for
low and modest means clients, includ-

ing mediation.
The success of a collaborative law
program for low and modest means
clients requires legal practitioners to
rethink existing paradigms — not just
about litigation but about alternative
dispute resolution processes. To accomplish this, an openness to expanding the array of ADR services available
to include collaborative law is necessary along with educating the courts,
professionals, and public about collaborative law as an ADR process option.
While change happens sometimes in

small steps, it is essential that lawyers
and the legal community continue to be
creative in our thinking and continue to
be mindful of the importance of access
to justice. The proliferation of collaborative law in the last 25 years, and the
recent development of access to collaboration programs both nationally and
internationally, suggests that not only
is there a continuing need for ADR services for low and modest means client
but that collaborative law can be one
of many ways to meet some of those
needs. 
■
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