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The Massachusetts Bar Association’s (MBA) Annual Dinner is our
traditional celebration of our recent accomplishments. As we gather together
on May 15, we should never forget that
this year has been just one lap on the
MBA’s perennial race to better serve
the interests of attorneys and protect the
underrepresented.
For too long, our race has been run
without the benefit of supporters. Many
of lawyers’ good works have gone unnoticed. That is why one of my goals
at the start of my presidency was to improve the image of lawyers by promoting
all the positive work that we do in and
outside of the legal community. I have no
doubt that this year we have added spectators in droves along our race course due
to our initiatives and very public community-based activities that helped so many
deserving people and causes.
This year the MBA raised funds to
support the Pine Street Inn Project in the
hope of creating a new facility there. We
also raised funds and helped distribute
food to 2,000 hungry people just before
Thanksgiving. We were able to help those
who otherwise would have had very little
to celebrate on a holiday so much of us
take for granted.
Our “Working Families” and “Justice
for All” initiatives have been particularly
focused on creating safe and fair conditions for workers. Last fall, our Workplace Safety Task Force, which has become a model for virtually every other
state in the country, received a national
award for innovation and community
service by a national nonprofit organization representing the interests of millions of workers across the United States.
Through that task force, we are currently
working to advance a bill which would
raise burial benefits for the families of
deceased workers, as well as a bill which
protects domestic workers, often the victims of abuse.
Our “Consumer Advocacy” initiative
is a new and exciting component of our
work, and seeks to serve as a clearinghouse for information and legal rights
for those who are treated unfairly by big
2
business and powerful interests
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Access to Justice Award
winners to be honored

The Massachusetts Bar Association’s Access to Justice Awards will be given to five attorneys and one law firm, recognizing
their exemplary legal skills and service to the community, at the MBA 2014 Annual Dinner at the Westin Boston Waterfront
hotel on Thursday, May 15.


Photo By Philip-Lauren Photography

RISING STAR AWARD
Jessica Berry
Children’s Law Center of
Massachusettss
Jessica Berry interacts with everyone from newborns to 22-year-olds as
part of her work as a staff attorney at
the Children’s Law Center of Massachusetts. But Berry has a special place
in her heart for her work with teenagers
because of their unique situation.
“Often times the people around
them may be discouraged or have given
up,” says Berry, this year’s Access to
Justice Rising Star Award winner. “But
the chance to get these kids into a better

situation, or receive better services can
really turn things around.”
Berry graduated in 2007 from the
University of Michigan Law School and
joined the staff at the Children’s Law
Center of Massachusetts as a Skadden
Fellow. Although she envisioned working with children ever since she was in
high school, Berry never could have predicted she would end up in the position
she’s in today, where she has the ability
to help so many young people in need.
As a lawyer, Berry is known for going above and beyond in every case and
leaving no stone unturned. She also enjoys extending her advocacy beyond the
courtroom to pursue changes in the law
when she believes they are warranted. In
short, she is a complete advocate for her
clients.
In one instance, Berry met with a
21-year-old homeless woman with significant mental health issues who was
in danger of losing custody of her child.
Berry calmed the client, made numerous phone calls to homeless shelters and
then drove the client halfway across the
state to a shelter with a vacancy. She
then prepared an appropriate, safe plan
to present to the Department of Children and Families to prevent the baby’s
removal.
Work like this isn’t anecdotal for
attorney Berry. This type of personal
dedication and commitment is what she
does, day in and day out.

Photo By Philip-Lauren Photography

LEGAL SERVICES AWARD
Gerald D. Wall
Greater Boston Legal Services
Gerald D. Wall, this year’s recipient
of the Access to Justice Legal Services
Award, may well be more invested in
his work than any other attorney in the
commonwealth. When he first started
handling immigration cases with Greater Boston Legal Services a large percentage of them involved El Salvadorian
refugees seeking asylum in the United
States from violence and death squads
during their home country’s civil war.
6
Not only did Wall advocate for

Governor selects Gants as next
chief justice of the SJC
By Mike Vigneux

Governor Deval L. Patrick has nominated Supreme
Judicial Court Justice Ralph
D. Gants as the next chief
justice of the SJC. If confirmed by the Governor’s
Council, Gants will replace
current SJC Chief Justice
Roderick L. Ireland, who is
set to retire in July.
Gants,
a
Lexington

resident and Harvard Law
School graduate, has more
than 33 years of legal experience, including 16 years as a
judge. Appointed by Patrick
in 2009, Gants has served
as an associate justice of the
SJC for the past five years.
Prior to the SJC, he also
served as a Superior Court
judge for 12 years after being appointed by former
Gov. William Weld in 1997.
3
He served as a fed-

The Hon. Ralph D. Gants

Massachusetts Lawyers Journal | May 2014

2
PRESIDENT’S VIEW

Continued from page 1
who would abuse those less
fortunate without the means
to defend themselves. These
efforts include protecting the
victims of predatory lending, defective products and
unscrupulous corporate behavior. We also seek to acknowledge businesses that are
responsible and supportive of
consumers.
When we talk about our
perennial race to help others,
there is no better example
than our work with the Boston
Marathon bombing survivors.
One of our proudest achieve-

ments has been the pro bono
work we’ve spearheaded on
behalf of these inspiring people, many of whom have been
running the “marathon between the marathons” on the
road to recovery. Our support
for them will endure long after the cheering has stopped.
We know many survivors
are still struggling. These include victims of traumatic
brain injury and others with
injuries that are not visible and difficult to diagnose.
The MBA is now active in
the process of establishing a

Traumatic Brain Injury Task
Force, educating the public
and attorneys as to this silent
epidemic, as well as seeking
to collaborate with others in
an attempt to facilitate assistance to those in need who are
victims of TBI.
The MBA’s journey on
this race started 103 years ago
with our founding by Oliver
Wendell Holmes and Louis
Brandeis. Since then, we have
maintained a proud tradition
as the preeminent statewide
voice for justice. We have always been and continue to be

committed to protecting the
disadvantaged and those most
vulnerable.
As president, I have been
just one runner in this never
ending relay. I am proud of
what we have been able to
accomplish so far this year,
and I still have more to do. It
is my hope, and my promise,
that when the time comes for
me to pass that baton to our
next worthy leader, my friend
Marsha V. Kazarosian, I will
have done my very best to
extend the MBA’s lead in the
race. 
■
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Snapshots from around the MBA

Materials not to be reproduced without permission.

YLD members
volunteer at
Greater Boston
Food Bank

The Young Lawyers
Division hosted its annual
MBA Volunteer Night at
the Greater Boston Food
Bank on April 9. Nineteen
MBA members made
3,784 meals possible. ■

Senior civics project

On April 8, Probate & Family Court Chief Justice Angela M. Ordoñez (second
from left) met with six high
school students from the
Boston Green Academy as
part of their senior civics
project. The MBA facilitated the meeting.
■
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Gants

Continued from page 1
eral prosecutor in the U.S. Attorney’s Office in Boston
for eight years, where he was chief of the Public Corruption Division. In the early 1980s, Gants worked as
special assistant to former FBI director William Webster. Gants spent 17 years as a practicing lawyer and
was a partner at Palmer & Dodge, LLP.
“Justice Gants has worked his way up from the
trenches of law practice and has the strong intellectual
firepower to boldly lead the court,” said Massachusetts
Bar Association Chief Legal Counsel and Chief Operating Officer Martin W. Healy. “The people of Massachusetts, as well as the administration of justice, will
be equally well served by his appointment.”
As a member of the SJC, Gants has authored more
than 120 majority decisions, including many significant rulings in civil liberties and consumer protection
cases. He is co-chair of the SJC’s Access to Justice
Commission and chair of its Standing Committee on
Model Jury Instructions on Homicide. During his tenure on the state’s highest bench, Gants has been very

involved in adding SJC rules that have helped directly
fund legal services and increase access to justice across
the state. He is also committed to reducing the rate of
recidivism among prisoners.
Referred to as a “judge’s judge” within the legal
community, Gants is known for his friendly personality and constant accessibility to the bar.
“He’s approachable, and that’s important,” Massachusetts Bar Association President Douglas K. Sheff
told the Boston Herald after news of Gants’ appointment broke. “A lot of the time, judges think they’re beyond reproach, but he’s a guy who will pull you aside
and have a genuine conversation. That’s how I know
him, and that’s how others see him as well.”
At the April 17 press conference where Patrick announced Gants as his pick to succeed Ireland, Gants
said: “I am honored and humbled by the governor’s
nomination of me to serve as Chief Justice of the Supreme Judicial Court. I hope to be worthy of the critically important mission that we seek to accomplish

everyday — the provision of fair, equal and efficient
justice to every person in this commonwealth.”
Gants was the first of several distinguished guests to
speak at one of the MBA’s House of Delegates (HOD)
meetings this year. Addressing the HOD in September,
Gants emphasized the importance of re-establishing
connections to the judiciary through more bench-bar
meetings and urged members to provide comments on
proposed rules.
“It’s terribly important when you folks have an opportunity to comment that you take advantage of it,”
said Gants.
He also noted it was an “exciting time in the court
system” with the new leadership of Trial Court Chief
Justice Paula M. Carey and Court Administrator Harry
Spence.
Patrick has appointed four of the seven current SJC
justices during his two terms in office and has the opportunity to appoint a fifth if Gants is confirmed as
chief justice. 
■

LEGAL NEWS

News from the Courts
SJC invites comment on proposed Criminal
Procedure Rule 23
The Supreme Judicial Court’s Standing Advisory Committee on the Rules of Criminal Procedure invites comments on proposed Rule 23 of the Massachusetts Rules of
Criminal Procedure. This new rule would require that any stipulation to an essential
element of a charged offense entered by the parties before or during trial be in writing
and signed by the prosecutor, the defendant and defense counsel. This rule would additionally require that any such stipulation shall be read to the jury and may be introduced
into evidence.
The committee welcomes all comments pertaining to the issues raised and will
make recommendations to the Supreme Judicial Court after reviewing the comments
submitted.

Comments should be directed to The Standing Advisory Committee on the Rules of
Criminal Procedure, c/o Senior Attorney Barbara Berenson at Barbara.Berenson@sjc.
state.ma.us or Supreme Judicial Court, John Adams Courthouse, One Pemberton Square,
Boston 02108 on or before June 30, 2014. Comments will be made available to the public. Visit www.mass.gov/courts for the proposed reporter’s notes to Rule 23.

Amendment to SJC Rule 4:02
The Supreme Judicial Court has approved changes to Rule 4:02 of the Rules of the
Supreme Judicial Court effective July 1, 2014. Visit www.mass.gov/courts to read the
notice.
■
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Bar News

Winsor School repeats as
Mock Trial State Champion

The Winsor School of Boston and Pioneer Valley Performing Arts Charter Public
School of South Hadley competed in the MBA’s 29th Annual High School Mock
Trial Competition at Faneuil Hall’s Great Hall.

by Mike Vigneux

In a rematch of last year’s state final,
the Winsor School of Boston defeated
Pioneer Valley Performing Arts Charter
Public School of South Hadley to repeat
as State Champion in the 29th annual High
School Mock Trial Program presented by
the Massachusetts Bar Association.

PHOTOS BY JEFF THIEBAUTH

The Winsor School advanced to
the National High School Mock Trial
Championship in Madison, WI, May
8-10. A portion of their trip was funded
by a donation from the Mass. Bar Association’s philanthropic partner, the Massachusetts Bar Foundation. The championship marks the third state title for
Winsor since 2010.
Massachusetts Superior Court Judge

State Champions, the Winsor School, accept a contribution of $2,500 from Massachusetts Bar Foundation
President Robert J. Ambrogi (third from left) to help with travel costs as they advance to compete in the
national competition.

Howard Whitehead presided over the
mock trial, and was assisted by Superior
Court Judge Kathe Tuttman and Superior
Court Judge S. Jane Haggerty. The judges
commended the students for performing
as well as the seasoned lawyers they see
in their actual courtrooms each day.
The annual competition places high
school teams from across the state in
simulated courtroom situations where

they assume the roles of lawyers, defendants and witnesses in hypothetical cases. A total of 139 teams competed in this
year’s competition which featured 211
trials, 106 judges and more than 40 court
venues across the state. The program is
administered by the Mass. Bar Association with support from the Brown Rudnick Charitable Foundation Corp. and
the Massachusetts Bar Foundation. ■

Designed by lawyers
for lawyers.
Unequalled insurance, ensuring
Massachusetts Bar Association members
are protected with comprehensive
coverage in today’s marketplace.
Underwritten by the nation’s largest
provider of malpractice insurance,
MBA Insurance provides expert,
customer-focused staff.

To find out how the MBA Insurance Agency can help you with
your malpractice and other coverage needs, contact us:
Boston (617) 338-0581 • Springfield (413) 788-7878
E-mail: Insurance@MassBar.org
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MASSACHUSETTS BAR FOUNDATION
Ke e ping the promi se of ju stice since 19 6 4
BUILDING A STRONG FOUNDATION

Why I give
“Being a Fellow is a great way to give back to the
community. The MBF supports diverse programs
statewide that provide civil legal assistance to those who
are otherwise unable to afford representation regarding
significant issues affecting the most vulnerable.”
Foundation Fellow Alfred Geoffrion Jr.
Law Offices of Alfred Geoffrion Jr., Springfield

The MBF Society of Fellows includes Massachusetts attorneys and judges who are committed to giving back to the profession
and supporting legal services for the poor in our state. To learn more, or to join, visit www.MassBarFoundation.org.

M A S SAC H USE T T S BA R FOU N DAT ION

50th Anniversary
Gala Dinner
Thursday, Oct. 23
Colonnade Hotel, Boston
www.MassBarFoundation.org/Gala
SpONSORSHIp OppORTUNITIES
gold — $10,000
•
•
•
•

Gold-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
Gala dinner table for 10 guests — premium seating
Full page ad in gala dinner program booklet
Acknowledgement during event remarks

silver — $5,000
• Silver-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
• Gala dinner table for 10 guests — priority seating
• Priority ½ page ad in gala dinner program booklet

bronze — $2,500
• Bronze-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
• Gala dinner table for 10 guests
• ½ page ad in gala dinnner program booklet

Patron — $1,500
• Gala dinner half table for 5 guests
• ¼ page ad in gala dinner program booklet
• Logo displayed in event web-based communications

Special for our
Golden Anniversary
Sponsorships at the Gold, Silver and Bronze levels
include the benefits listed and automatic enrollment
in the MBF’s Law Firm and Corporate Partnership
Program, which provides:
• A full year of valuable publicity for your firm
• Your logo displayed on all public relations
materials for MBF events throughout the year
• Acknowledgement in on-screen presentations
during the 50th Anniversary Gala Dinner
Contact the MBF for
exclusive sponsorship and
underwriting opportunities
for contributions of more
than $10,000.

gala dinner Program advertising only
Full page ad — $1,000

½ page ad — $500

¼ page ad — $250

THANk yOU FOR yOUR SUppORT!
For more information, contact Allison Ford at (617) 338-0647 or AFord@MassBar.org.
The Massachusetts Bar Foundation is a 501(c)(3) non-profit organization (EIN: 04-6130261) and contributions are tax deductible to the full extent of the law.

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help
safeguard the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org
LJ_MBF_0514.indd 1

5/2/14 4:27 PM
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GERALD WALL

Continued from page 1
many of these individuals, he and his wife
pursued adoption, ultimately bringing in
to their family a three-year-old son and
21-month-old daughter from El Salvador.
Since he was first admitted to the bar,
Wall has spent his entire 40-year career as

PRO BONO PUBLICO AWARD
Stephen J. Phillips
Dunn & Phillips PC
For the past 13 years, attorney Stephen
J. Phillips has worked with more than
130 hospice patients at Baystate Visiting
Nurse & Hospice, where he has assisted
them with everything from drafting wills
to counseling on end-of-life matters. But
sometimes his greatest work comes when
he just spends time with them to watch a

STEPHEN J. PHILLIPS

Photo By Denise Smith

Red Sox/Yankee game.
Phillips is this year’s Access to Justice
Pro Bono Publico Award Winner. His skill
at addressing the legal needs of hospice
patients is only surpassed by his reputation for going outside the role of counsel
when he feels that’s what his clients need.
Calling pro bono an “honor, not a chore,”
Phillips says the times when he’s had the
“honor of feeding a hospice patient” or adjusted their bed are some of the best things
about working with his pro bono clients.
After seeing the nature of his selfless
work, it’s no wonder Phillips’ reaction to
being this year’s award recipient was met
with one word: “humbled.” Phillips said he
plans to accept the award not only on his
own behalf, but on behalf of all the staff
and nurses at Baystate Visiting Nurse &
Hospice, and everyone else who works to
ensure dignified care.
This kind of work is something he’d
like to see future generations continue to
do. When asked what he’d say to a young
lawyer or law student who was considering this type of work, Phillips’ answer was
simple and direct: “Do it.”
■

PROSECUTOR AWARD
Lisa F. Edmonds
District Attorney’s Office
for the Cape and Islands
Lisa F. Edmonds is this year’s Prosecutors Award recipient, and while she always
knew she wanted to get involved with public
service after law school, she initially thought
it would be on the other side of the courtroom.
During her 3L year, Edmonds was in the
defenders clinic at Suffolk University Law
School and later worked for the Committee
for Public Counsel Services as an intern. But
when an opportunity presented itself with

a legal services lawyer, beginning in April
1974 with the Boston Legal Aid Society,
and continuing when that agency merged
with the Boston Legal Assistance Project
to become Greater Boston Legal Services.
Wall loves his work, and he credits

his longevity to both the satisfaction he
gets from making a direct impact on real
clients, and the “hard work and collegial
nature” of his like-minded co-workers.
As the most senior attorney in GBLS’
Immigration Unit, Wall brings an exper-

tise and passion to his work that is unmistakable to his clients and colleagues. Yet
when asked about his reaction to receiving this award, all he found himself doing
was thanking others for their work and
passion. 
■

PRO BONO AWARD
FOR LAW FIRMS
Klein Hornig LLP
Klein Hornig LLP, this
year’s recipient of the Access
to Justice Pro Bono Award for
Law Firms, has found a way
to successfully balance business interests while also bettering the community at large.
The firm was founded on the
principles of applying smart,
efficient and durable legal
solutions to the development
and preservation of affordable housing and community
revitalization for nonprofit
sponsors as well as for profit
companies. While its lawyers
focus exclusively on affordable housing and community
development, the firm strongly encourages them to do
pro bono work in their communities, even if it’s outside
the scope of their traditional
work.
Klein Hornig lawyers
have provided pro bono legal
assistance to many different
community projects, tenant

Photo By Jeff Thiebauth

KLEIN HORNIG LLP
organizations and individuals, with respect to housing
tax credits, subsidized rental
assistance and tax-exempt
financing. They’ve worked
with Coalition of Occupied
Homes in Foreclosure, for
example, an organization that
works to keep homeowners

DEFENDER AWARD
James B. Krasnoo
Krasnoo | Klehm LLP
When representing a client for the
first time, attorney James B. Krasnoo has
a saying: “There is always something
good you can say about a client; even a
murderer is loved by his mother.” Krasnoo’s clients and fellow attorneys, on the
other hand, probably have no shortage
of good things to say about him, where
zealous advocacy and seeing the best in
people have been some of the hallmarks
of his career as a bar advocate.
Krasnoo, this year’s Defender Award
honoree, has won his share of big cases, such as last year’s Commonwealth
v. Ortiz, 84 Mass. App.Ct. 258 (2013),
where the Appeals Court held that certain statements in a murder trial were
inadmissible because of interrogation
tactics used by law enforcement. But his
impact on clients extends well beyond
the Cape and Islands District Attorney’s office, she took it head on. Now more than 15
years later, Edmonds is blazing a trail for
others to follow.
One of the things that really swayed
Edmonds was the District Attorney’s willingness to have ADAs pull innovative ideas
from outside the office. As such, in 1999 Edmonds spearheaded the creation of a Juvenile Diversion Program, which allowed first
time nonviolent youth offenders to preserve
their record by engaging in community service, counseling and showing personal responsibility. Offenders sign a contract with
the DA’s office, and upon its fulfillment,
avoid the negative externalities of a criminal record. The Cape and Island’s model has
been picked up and replicated all over now.

and tenants to remain in their
homes after foreclosure.
Whether helping a local
food bank incorporate or assisting low-income residents
in their fight against foreclosure or eviction, every attorney at Klein Hornig can tell
a personal story or two about

his reported cases.
Krasnoo, who started his legal career
at the Attorney General’s office, always
knew he wanted to be a trial attorney, but
when he began to see the problems of inadequate defense, found himself drawn
— or pulled — into the work of a bar advocate. Krasnoo tells a story of being cornered by two judges, who told him some
disturbing news about defendants taking
guilty pleas on weak facts. Before long,
Krasnoo took on the role of bar advocate
with the goal of representing the underrepresented and changing things.
A career later, Krasnoo is still fighting for his clients for the same reasons
he started all those years ago. He practices regularly in criminal and civil court,
which he likens to “driving both a stick
shift and an automatic car.” And he says
the variety keeps him on his toes and
makes him a sharper lawyer in each.
Krasnoo’s service doesn’t stop with
his clients. He serves as a mentor to several younger attorneys, and if he could

the pro bono work they’ve
done and how supportive
the community has been. At
Klein Hornig, each and every
day is filled with work aimed
at bettering communities —
and Klein Hornig attorneys
feel privileged to be able to
do pro bono work.
■

Photo By Philip-Lauren Photography

James B.Krasnoo
give one piece of advice to a new lawyer,
he says: “Find someone you can call once
you’ve read over the police report, someone who you can bounce ideas off of and
who will tell you what they think.”  ■

But Edmonds eye for innovative practices in the pursuit of justice didn’t stop in
1999. Since becoming Chief of the Domestic Violence unit, she has implemented a
High Risk Task Force, which brings together law enforcement, social service agencies,
domestic violence advocates and the DA’s
office to identify and target cases where
there is a great risk of homicide or an escalation of violence.
Despite dealing with such tragic cases,
Edmonds is always impressed by the victims she works with. “Often times I meet
people at the lowest and most challenging
part of their lives, but I’m always impressed
when they are able to find their voice and
stand up for themselves, often for the first
Photo By Jeff Thiebauth
Lisa F. Edmonds
time,” she says.
■
— All Access to Justice Award profiles by Joshua Crawford
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it takes the child out of the middle, and it also gives respect
and deference for both sets of grandparents to understand

“

“

remy child
custody case

that whatever happened, [all] of these grandparents
obviously are going to love and care for this child.
MBa PreSiDent-eleCt MarSha v. KazaroSian
BoSton GloBe, MarCh 25

Kazarosian spoke to the Boston Globe after a settlement was reached
and a trial was averted in the custody case involving five-year-old
Arianna Remy, the daughter of Jennifer Martel and Jared Remy.
Martel was allegedly murdered last August by Remy, who is in
prison awaiting trial. Martel’s parents were granted custody of the
child, and the paternal grandparents, Red Sox broadcaster Jerry
Remy and his wife Phoebe, received visitation rights.

Judicial retirements

“

it’s an unprecedented pay raise,

“

Financial support for
marathon bombing survivors

the dollar level of it. and they are highly
sought-out positions on a good day.

ChieF leGal CounSel anD ChieF oPeratinG oFFiCer
Martin W. healy, BoSton heralD, aPril 8

Healy spoke to the Boston Herald about the high number of judicial retirements that are expected to occur across the state when
a pay increase takes effect this summer. He noted that “there is
definitely a buzz throughout the legal community about the sheer
number of potential vacancies.”

hospitalized and that’s not what brain injury
Joanna leigh] isn’t getting help right now.

“

is all about. it’s beyond me that [survivor
MBa PreSiDent DouGlaS K. SheFF
neW enGlanD CaBle neWS (neCn), aPril 1

“

“

“

Domestic violence bill

you’ve got to be comatose, you’ve got to be

i think it will pass because there is a lot of activity
about it right now and that’s a great thing.
MBa PaSt PreSiDent Kathy o’Donnell
FoX25 MorninG neWS, aPril 4

O’Donnell provided her insight on a new domestic violence bill as a featured guest
on “Case-By-Case,” a weekly segment that examines high-profile cases.

Both Sheff and MBA Chief Legal Counsel and Chief Operating Officer Martin W. Healy were interviewed by NECN
as part of a story on Boston Marathon bombing survivors
still seeking One Fund assistance.

Beacon Street fire liability

Faulty GM ignitions
concerning individual cases and claims, and that’s
one of the things they want to have go away.

ForMer Civil litiGation SeCtion Chair Paul White, nBC neWS, aPril 2

White was quoted in a national piece on the refusal by General
Motors (GM) to release the names of individuals who died in
crashes that may have been linked to faulty ignitions in GM automobiles. GM CEO Mary Barra recently appeared before a congressional panel to answer questions relating to the defect that led
to millions of recalls.
Where available, news clips — including audio/video — can be found on our website at www.massbar.org.

“

i can see many, many angles to liability in this

situation. you definitely have a negligence case

“

lead to a significant amount of new reporting

“

“

From GM’s standpoint, that’s simply going to

here, but it’s also a wrongful death case, and in
Massachusetts you can get punitive damages.
MBa PreSiDent DouGlaS K. SheFF, BoSton heralD, aPril 5

Sheff was interviewed by the Boston Herald in a story outlining the potential
for civil suits in the aftermath of a fire at 298 Beacon Street that claimed
the lives of two Boston firefighters. Investigators say the blaze started when
sparks from welders working on an iron railing behind 296 Beacon Street
ignited a wooden structure behind 298 Beacon Street.
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Randy C. Botwinick

Bar News

MBA honored with
Governor’s Citation
The Massachusetts Bar Association (MBA) proudly took part in the Boston Survivors Accessibility Alliance (BSAA) appreciation event on April 7. The MBA is a
member of the BSAA, which was established by the Department of Public Safety in
conjunction with concerned individuals and groups to assist Marathon bombing survivors as they transition to a new lifestyle.
At the appreciation event, the MBA received a Governor’s Citation for its work with
the alliance and Boston Marathon bombing survivors. Paul E. White, who spearheaded
the MBA’s Marathon Bombing Victims Legal Assistance Program, accepted the citation
on behalf of the MBA. 	
■

Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• 29 Years • Co-Counsel and
Experience Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

ADR

ADR

Would You
Rather

MERRIGAN ADR

N O R T H vs. S O U T H

T H vs. S O U T H
N O R T H vs. S O U T H

Hon. Thomas T. Merrigan (Ret.)

Gamble
or be

Mediation And Arbitration
Areas of expertise include

» Business Litigation
» Product Liability
» Personal Injury & Negligence
» Intellectual Property
» Malpractice
www.northeastmediation.com
» Real Estate
Case Evaluation | Full Neutral»Panel
Domestic & Family Disputes

Certain!
We Could
Have Settled It!

ennis J. Calcagno, esq

d Have Settled It!
MerriganADR.com
We Could Have Settled
It!
Case Evaluation | Full Neutral Panel

17.328.8888

www.northeastmediation.com

Dennis J. Calcagno, esq

6 1 76 .137 2. 83.2888. 8888 8 8

ADR

www.northeastmediation.com
tmerrigan@merriganadr.com
Case Evaluation
| Full Neutral Panel
617-948-2148

ADR

From left: Paul E. White, Department of Public Safety Commissioner Thomas G.
Gatzunis and Department of Public Safety Chief of Staff/General Counsel Beth
McLaughlin

Photo by Elizabeth A. O’Neil

Employment conference
touches broad base of
current topics
The 35th Annual Labor and Employment Law Spring Conference took place
on Thursday, April 24. Conference co-chair
Meghan H. Slack said conference attendees
“received a broad base of information on issues ranging from the employer mandate in
the ACA to a ‘view from the bench’ from
former District Judge Nancy Gertner,” who
delivered remarks to open the event.
Now retired from the bench and working as a Harvard Law School professor,
Gertner’s keynote offered a glimpse into the
subject of her forthcoming book by describing a behind-the-scenes look at the federal
court and how non-ideological pressures,
such as the Civil Justice Reform Act, have
affected judges’ abilities to resolve cases.
Gertner also discussed “the vanishing trial,”
and how private mediation and arbitration
has reduced the amount of public law in
certain areas.

Former U.S. District Judge Photo by Jason Scally
Nancy Gertner (ret.) speaks to conference attendees
about the federal court.

The well-attended conference went on
for about four and half hours, and in addition to Gertner’s remarks attendees were
presented with a vast array of information
on cutting edge labor and employment law
issues. 
■

L I T I G AT I O N AT T O R N E Y
Maine’s top trial law firm seeks an attorney to fill an integral role in a busy practice
handling complex, high-profile cases. Candidates should have exceptional educational
credentials from a top-tier law school, or top-of-the-class standing in another
academic environment. The ideal candidate is a results-oriented lawyer looking to
build a life and career in Maine.
Candidates must also possess strong communication skills, and be able to comfortably
interact with clients and attorneys within the adversarial process. Starting compensation
is subject to negotiation based upon candidate’s credentials and experience.
Qualified applicants should submit a cover
letter, resume, and law school transcripts to:

www.mdrs.com

Craig A. Bramley, Esq.
Berman & Simmons, P.A.
P.O. Box 961, Lewiston, ME 04243
careers@bermansimmons.com
P O RT L A N D

continued on page 10

LEWISTON

BANGOR

800 244 3576

bermansimmons.com
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Continuing legal e duC ation

Seminar with
real-time
webcaSt

Faculty Spotlight

Kimberly J. Joyce
Lee & RiveRs LLP, Boston

PRogRam chaiR
“Fundamentals of sophisticated Practice
Part ii: critical tax and creative compensation issues”
Joyce has been an associate with Lee & Rivers LLP (formerly Lee & Levine LLP) since early 2007. She is a
2002 graduate of Boston College (summa cum laude with distinction in Economics), where she was a member of the honor society Alpha Sigma Nu, and a 2005 graduate of Suffolk University Law School, where she
was a recipient of the Jurisprudence Award in Professional Responsibility. Joyce is admitted to practice in
Massachusetts state courts and before the U.S. District Court, the First Circuit Court of Appeals and the
U.S. Supreme Court. She is a member of the Family Law sections of both the Boston and Massachusetts Bar
Associations and is also a member of the Massachusetts Bar Association’s Family Law Section Council and
chair of that council’s education subcommittee. Joyce was a contributing author for the MBA’s 2011 and
2012 Family Law Conferences and was a speaker at the 2012 conference. She was program chair of, and lecturer at, the MBA’s 2009 Recent Developments in Family Law seminar and author of the program materials.
She has been a contributing author for program materials of the American Academy of Matrimonial Lawyers
since 2009. Joyce has been recognized as a Massachusetts “Rising Star” by both Boston magazine and Law &
Politics’ Super Lawyers in 2009, 2010, 2011 and 2012.

fAMiLy LAW
fUNdAMeNTALs of
sophisTicATed prAcTice
Part II: CrItICal tax and CreatIve
ComPensatIon Issues
Tuesday, May 13, 4–7 p.m.
MBA, 20 West St., Boston
fAcULTy:
Kimberley J. Joyce, Esq., program chair
Lee & Rivers LLP, Boston
Marc D. Bello, CPA/ABV, CVA, MAAF, CFF, MST
Edelstein & Company LLP, Boston

pUbLic LAW
pUbLic LANds issUe: WhAT is
NeW WiTh ArTicLe 97 of The
MAss. coNsTiTUTioN?
Wednesday, May 21, Noon–1:30 p.m.
MBA, 20 West St., Boston
fAcULTy:
John M. Donnelly, Esq., program chair
Office of the Attorney General, Boston
Denise A. Chicoine, Esq.
Englander, Leggett & Chicoine PC, Boston
Julie Anne McNeill, Esq.
All Land Law, Dracut
Susan C. Murphy, Esq.
Dain, Torpy, Le Ray, Wiest & Garner PC, Boston

#CLE @MassBar

Follow us on Twitter for
announcements about
upcoming CLEs ... and more.

Supreme Judicial Court Rule 3:16 requires all persons
newly licensed to practice law in Massachusetts on or
after Sept. 13, 2013 to complete a one-day Practicing with Professionalism course. As the only approved
provider offering the course in multiple locations statewide, the Massachusetts Bar Association is committed
to ensuring that newly-licensed attorneys enter the
profession in good standing by offering an affordable
and convenient means of satisfying this rule’s requirement.
Thursday, May 22, 8 a.m.–5:30 p.m.
UMass Worcester, 55 Lake Avenue
North, Worcester

have free tiMe
this suMMer?
watch mba programs anytime,
anywhere, from the comfort of
your home or office.
catch up on mba educational
programs you missed at
www.MassBar.org/OnDemand.

RegisteR online at www.MassBaR.oRg/Cle oR Call (617) 338-0530.
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GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

Bar News

Leaders take part in
ABA Day in Washington
Massachusetts Bar Association President Douglas K. Sheff, Treasurer Robert
W. Harnais and Director of Policy and
Operations Lee A. Constantine participated in American Bar Association Day in
Washington, D.C., on April 9, 2014.
ABA Day gathers bar leaders from
across the country to lobby their congressional delegations on issues of importance
to the organized bar. The MBA has par-

ticipated in ABA Day since its inception
more than 15 years ago.
This year, ABA Day focused on funding for the Legal Services Corporation,
and opposition to draft tax reform legislation that would create substantial tax
burdens on law firms and other types of
personal service businesses by fundamentally changing the manner in which they
pay taxes. 
■

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399

www.beverlyboorstein.com

court Reporting

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

brain injury

Would You Know A

From left: ABA House of Delegates member Josephine McNeil, MBA Treasurer Robert W. Harnais, MBA
Director of Policy and Operations Lee A. Constantine, Massachusetts Senator Edward John “Ed” Markey and
MBA President Douglas K. Sheff at ABA Day in Washington, D.C.

HEAD
INJURY
If You Saw One?
Most
People
Wouldn’t.®
Law Office of

Kenneth I. Kolpan, P.C.
175 Federal Street,
Suite 1425,
Boston MA, 02110

617- 426 -2558
For info on brain
injury litigation, visit

www.court-reporting.com

court reporting

Your LegaL Support SYStem
Catuogno Court Reporting &
StenTel Transcription is the
premier source for all of your
legal support needs. We provide
the best in :
• Court Reporting
• Depositions
• Legal Typing
• Meeting & Conference Room
Rentals
• Videoconferencing
• Email Encryption w/ Zixcorp
Home of

THE LAWYERS CONFERENCE CENTERS
At the Offices of Catuogno Court Reporting

Call Today!
888-228-8646

Offices in:
Springfield • Boston
Worcester • Providence

From left: ABA House of Delegates member Josephine McNeil, MBA President Douglas K. Sheff, Massachusetts
Senator Elizabeth Warren, ABA Massachusetts State Delegate Alice E. Richmond, MBA Treasurer Robert W.
Harnais and MBA Director of Policy and Operations Lee A. Constantine

www.kolpan.com

Federal employment l aw

Snapshots from around the MBA

Federal Employment Law
&
Security Clearance Law

Attorney Peter Noone and the firm’s
attorneys have earned Avery, Dooley
& Noone an outstanding reputation
for its representation of thousands
of Federal Employees in a variety
of workplace matters: removals,
discrimination complaints, retaliation
claims, and both Federal Employees
and Government Contractors in
security clearance matters.
Avery, Dooley & Noone also handles
insurance defense, discrimination
cases, and disability retirement.
MSPB • EEO • OSC • OPM

3 Brighton Street
Belmont, MA 02478
617-489-5300
www.averydooley.com

continued on page 11

YLD speed networking draws a crowd
The Young Lawyers Division hosted a speed networking event for more than 50
attendees on March 26 at the MBA in Boston. The event paired new attorneys with
mentors and was followed by a networking cocktail reception.
■
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Bar News
Member Spotlight

Marathoner’s second
chance raises money for
Watertown heroes

continued from page 10
e-discovery

DIABILITY INSUR ANCE

Does your client need
an experienced and
professional personal
injury attorney in
Connecticut?
If so, call me.
Jeffrey R. Martin

860-548-1300
jmartin@oamlaw.com
www.oamlaw.com
www.Evidox.com

Dawn Castillo Harper
By Joshua Crawford

Massachusetts Bar Association member and Boston attorney Dawn Castillo
Harper technically just completed her first
Boston Marathon, but it wasn’t her first
time running one. Like many others who
started out from Hopkinton the year before, Harper ran nearly the entire race before she was turned away from the course
after the bombs went off. She was just
seven-tenths of a mile from the finish line.
While Harper was initially upset she
didn’t get to finish, her thoughts quickly
turned to her mother and friend, Michelle,
both of whom were just 100 feet from the
explosion at the finish line. Luckily they
were unharmed physically, but the events
of that day will stay with them forever.
Living two blocks from the finish
line, Harper witnessed day in and day
out the events of the next few weeks, so
it was never a question she would run in

2014. But for Harper, simply running the
marathon wouldn’t be enough. She chose
to raise money for the very people who
made sure the aftermath of the bombing
was not more tragic than the bombing itself: the Watertown Police Department.
Over the past few months, Harper
trained for this year’s race and attended
a variety of charitable and fundraising
events. With the marathon now in her
rearview mirror, she expects to hit her
fundraising goal of $10,000 for the Watertown Police Foundation, Inc.
Harper says this year’s marathon was
an experience she won’t soon forget, and
she cannot believe it is over. While she is
unsure whether she will make running a
marathon a habit, Harper says she is proud
to have run one for Boston — especially
the people who put their lives on the line.
By her actions, it is clear Harper
knows what it means to be Boston
Strong. 
■

e xpert witness

LEGAL RESEARCH

1,433 Massachusetts Attorneys have used

Calendar of Events

Tuesday, May 13

Wednesday, June 4

Fundamentals of Sophisticated
Practice Part II: Critical Tax and
Creative Compensation Issues

MBA Monthly Dial-A-Lawyer
Program
5:30-7:30 p.m.
Statewide dial-in #:
(617) 338-0610

4-7 p.m.
MBA, 20 West St., Boston

MEDIATION

AAD 2"x4"
colortad
sure
y L1:Layout
bonds1 3/19/10 2:19

A.A.DORITY

Thursday, June 19
Thursday, May 15
2014 MBA Annual Dinner
5:30-9 p.m.
The Westin Boston Waterfront,
425 Summer St., Boston

Thursday, May 22
Practicing with Professionalism
8 a.m.-5:30 p.m.
University of Massachusetts
Medical School, 55 Lake Ave.
North, Worcester

Wednesday, May 28
Immigration Law Case Crunch
Lunch
Noon-1 p.m.
MBA, 20 West St., Boston

Summer Networking Series
Session I
5:30-7 p.m.
Battery Park Boston,
33 Batterymarch St., Boston

Real-time webcast available
for purchase through MBA
On Demand at www.
massbar.org/ondemand.
Indicates recorded session
available for purchase
(after live program) through
MBA On Demand at www.
massbar.org/ondemand.

For more
information, visit
massbar.org/
events/calendar

Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

SURETY
BONDS
Since 1899

Office: 617-523-2935
Fax: 617-523 -1707

www.aadority.com
Judge Steinberg

Judge Smoot

Judge Kopelman

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

A.A. DORITY
COMPANY, INC.
262 Washington St. • Suite 99
Boston, MA 02108

continued on page 13
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FOR YOUR PRACTICE

Networking tips for the new attorney
by Robert C. Heaney

Networking is
an important tool
for law students
and young attorneys alike. Finding that first or
next job is much
easier when the
hiring attorney
knows the applicant. Networking
Robert C. Heaney
early and often
allows you to put your name out in the
legal community. Below are some helpful tips on how to successfully network.
Business cards — Never leave home
without your business cards. You never
know when or where you might run into
someone looking for legal assistance. If
you are a student, the career services office at your school may provide you with
personalized business cards. Otherwise,

websites, such as vistaprint.com, allow
you to design your own business cards at
an affordable price.
Build your brand — People remember brands. Obviously, as a young attorney and potential employee, you want to
be remembered by prospective employers. First you must decide what you want
your brand to be. Do you want to be a
Porsche — expensive and elegant with a
niche customer base — or a Honda Civic
— affordable and reliable with a larger
customer base — or somewhere in between? Once you decide on your brand,
you will want to establish and build it.
Building your brand involves more than
having a two-minute elevator speech
ready for when people ask, “What do you
do?” Your brand involves everything from
how you dress, to what networking events
you attend, to how you answer questions
about your area of law. If you plan to be a
Porsche you will likely want to appear as
the best dressed person in the room and
focus your networking on events where

you most likely rub elbows with white
collar individuals.
If you decide your brand is more of
a Civic, you would want to appear approachable and concentrate your networking efforts on interacting with blue
collar employees. The most important
component is deciding what your brand is
and following through with establishing
that brand.
Keep networking — In order for networking to be successful, you need to be
proactive in your approach. You want to
be at the front of mind when others are
looking to hire or make a referral pertaining to your particular area of the law.
Simply meeting someone at a networking
event and handing them your business
card will not be enough to secure that job
interview or referral. Potential employers
may have met a dozen other individuals
at the same event. In order to stand out,
you should email the new contact the next
day and try to arrange a one-on-one conversation. The one-on-one does not need

to be formal and can be had over coffee
or drinks after work. Most individuals at
networking events are there for the same
reasons you are — to meet other people
— and are more than happy to have a follow up meeting. You will want to have
follow up conversations with as many
people as you can because, even if it is
unclear whether a certain individual will
help advance your work search, that individual may be able to refer you to someone else who can. 
■
Robert C. Heaney is the owner and principal
attorney of Heaney Disability Law, specializing in
representing individuals who can no longer work
due to physical or mental impairments and helping
them obtain federal Social Security benefits.
Heaney is a member of the National Organization
of Social Security Claimant Representatives, the
Boston Bar Association, and the Massachusetts
Bar Association, where he sits on the Law
Practice Management Section Council.

The Sole Practitioner & Small Firm Section
launches network directory
By Scott D. Goldberg

As chairman of the Sole Practitioner & Small Firm (SPSF) Section, I am excited to
announce that, after months of planning and development, we have created an online

Traumatic
Brain Injury
Our Team is Committed to Superior Results

Network Directory Search within My Bar Access to aid our section members in searching for, and connecting with, other SPSF
members.
The SPSF Section Council conceived of the concept at the
end of last year under the premise that networking was the most
necessary — and beneficial — aspect of building and operating a successful solo or small firm practice. Brainstorming with
colleagues, exchanging ideas and sharing sample documents,
and of course, promoting congeniality throughout the MBA are
just some of the many benefits available to a sole practitioner or
member of a small firm from networking.
The section council believes this networking tool will fur- Scott D. Goldberg
ther our section’s primary objectives, specifically, providing a forum for the exchange
and dissemination of ideas and information, and promoting benefits and services of interest to its section members. Sole practitioners and members of small firms face unique
challenges in the practice of law. This Network Directory will aid our section members
by providing a useful tool for supporting other section members. Through the MBA’s
My Bar Access, our section members can search for colleagues using a multitude of
criteria including: areas of practice, experience, professional associations, and honors
and awards, to name a few. The search criteria are based on the information a member
includes in his or her profile.

How it works

$9,800,000
$7,000,000
Ten Tremont Street
Boston, MA 02108
617-227-7000
www.shefflaw.com

A Sixty Year Tradition of Excellence.
G enerous r eferral f ees

$6,000,000
$4,000,000
$3,500,000
$1,000,000

Using the Network Directory is an easy two-step process. First, to be found in a
search, a member must complete his or her profile on My Bar Access, which is simple
and quick. In fact, if a member has a LinkedIn profile, then he or she can import that
LinkedIn profile into the My Bar Access profile and revise it as desired. Any additional
information can be included in the “Bio” narrative section.
The second step is the search function, which can be accessed a number of ways.
Members of the SPSF section can most easily search for members of the section by
opening the “Sole Practitioner & Small Firm” group page and clicking on the “Network
Directory Search” button located on the right side of the page. This will lead to an “Advanced Member Search” form. Simply select or fill in the criteria that you would like
to search by — including keywords that you would anticipate being included in the Bio
section — and click “Find Members” at the bottom of the page.

A benefit for all members
Anticipating that searching for members would be useful to, and desired by, many
MBA members outside of the Sole Practitioner & Small Firm section, the Advanced
Member Search is available to all MBA members to search for members throughout the
MBA.
This search will not be limited to members of a specific section but rather will search
throughout the MBA. A member of any section can access the search form by the Advanced Member Search tab now located on all group pages. (SPSF section members
can also search outside their section by accessing the search form found on a tab on the
group’s homepage.)
We encourage members of the Sole Practitioner & Small Firm Section, and all MBA
members, to complete their profiles and use the Network Directory to advance their law
practices.
■
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Francis A. Ford, Esq.

• Mediator

riCk stoNe law
Never again ad.pdf

Chair -- MA
Ma BAR
Bar ASSN.
assN.
CHAIR
state tax praCtiCe group
TAXATION
SECTION

ViCe Chair - Ma Bar assN.

SERVING
BAR ASSN.
taxatioNMA
seCtioN
MEMBERS
AND
THEIR
CLIENTS
serViNg Ma
Bar
assN.
MeMBers aNd their ClieNts

STATE, FEDERAL, AND
state, federal, aNd
INTERNATIONAL
TAX MATTERS
iNterNatioNal tax Matters
planning
audits
appeals
litigation

INTERNAL
SERVICE
sales &REVENUE
use tax
MA
DEPT. OF REVENUE
corporate
income/
excise
CIVIL
AND tax
CRIMINAL TAX
multistate taxation

(617)) 848
( 6 17
848- 9360
- 9360
(888)) 483
( 8 88
483-5884
- 5884

w w w . r i c k s t o n e l aw . c o m
r i c k @ r i c k s t o n e l aw . c o m

3/16/06

Former Worcester Country
Clerk of Courts
Extensive Mediation & Trial Experience

• Arbitrator

12:47:01 PM

• Facilitator
• Fact Finder

20+ years experience
New England ADR Superlawyer
• Former Trial Lawyer
•
•

“Every case can be
settled with hard work
and an open mind.”
Bette.roth@gmail.com
(617) 795-2425
www.RothADR.com

ME DIATION

FORD MEDIATION
www.FordMediation.com
Contact Fran Directly at
508-791-7776 or
franford@charter.net
35 Harvard Street,
Worcester, MA 01609
(free parking at the door.)
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SUGARMAN, ROGERS, BARSHAK & COHEN, P.C.
Attorneys at Law

Mediation • Arbitration
by a trial lawyer with over
20 years of experience as
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Jeffrey S. Stern

American College of Civil Trial Mediators
National Academy of Distinguished Neutrals
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Rodney S. Dowell, Esq.
Director, LOMAP

Assisting Massachusetts attorneys in establishing
and institutionalizing professional office practices
and procedures to increase their ability to deliver
high-quality legal services, strengthen client
relationships, and enhance their quality of life.
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An LCL, Inc. Program
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C i v i l L it i gat i o n

Multidistrict litigation, consolidated actions and class
actions in state and federal courts in Massachusetts
B y A nth o ny V. A g u del o

When a tortious act, actual or perceived, is committed that adversely affects many individuals or entities, mass
tort lawsuits are often filed. The term
“mass tort” refers generically to tortious
conduct that causes widespread harm to
others. Massachusetts courts, both state
and federal, are the home to a number of
current mass torts actions. Multi-district
litigation (MDL), consolidated actions,
and class actions are the common vehicles by which such cases are often litigated. Because these mechanisms are often
confused with each other, this article first
provides a brief description of each, including their similarities and differences,
and proceeds to discuss some of the most
significant mass tort actions currently
pending in Massachusetts.

MDLs, Consolidated Actions
and Class Actions
When multiple separate mass tort cases are filed, courts are faced with the challenge of how best to process such suits.
The Judicial Panel on Multidistrict Litigation (JPML) is a body of federal judges
that was created in 1968 in large part to
address such challenges. When numerous similar cases are pending in multiple
federal jurisdictions, and those cases have
common questions of fact, the JPML determines whether those cases should be
consolidated into one action, and if so, to
where those cases will be transferred. An
MDL can be comprised of a number of
individual lawsuits, a number of class actions, or a mix of both. Traditionally, the
most common types of cases that are consolidated into MDLs are product liability,
antitrust, securities, trademark and patent. When an MDL is created, the court
chosen to receive the MDL conducts the
pre-trial proceedings, and then remands
the individual cases to the district courts
where they were originally filed, although
under certain conditions trials may be
held in the MDL court.
In Massachusetts state court, multiple
cases can be consolidated for pre-trial or
trial proceedings, or both, if they involve
common questions of law or fact. See
Mass. R. Civ. P. 42. Pursuant to Standing
Order 9-80, if at least one party desires
that the consolidated cases be specially
assigned to a particular judge, it can submit a request for special assignment to the
chief justice of the Superior Court. Similar to the JPML panel, the chief justice
will then determine whether the cases
should be specially assigned, and if so,
will also select the judge to be assigned.
With both MDLs and consolidated actions, it is standard practice for the parties
to select “bellwether” cases to be the first
in the group to go to trial. These cases
are chosen because they are “representative,” that is, they present issues central
to the litigation and found in many of the
pending cases. The endgame in virtually
all mass tort cases is settlement, and bellwether trials are vitally important in as-

Anthony V.
Agudelo is a partner
at Sugarman, Rogers,
Barshak & Cohen, PC. He
concentrates his practice
in civil litigation with an
emphasis on products
liability, personal injury,
mass tort and medical malpractice cases.

sisting the parties to ascertain the strength
of both the liability and damages portions
of their cases, and thus their settlement
value.
Although a class action is also a
type of mass tort action, in contrast to
an MDL or a consolidated action, it is a
single lawsuit usually filed by one or a
small group of individuals. Once a class
action is formed, it typically expands to
include everyone in the same class, or in
other words, all who have allegedly been
harmed in the same way. The class action then proceeds as a single case with a
single outcome.
Assuming jurisdictional dictates are
satisfied, class actions can be brought in
Massachusetts state courts if they meet
the requirements of Mass. R. Civ. P. 23,
and can be brought in federal court in
Massachusetts if they comply with Fed.
R. Civ. P. 23. Both M.R.C.P. 23(a) and
F.R.C.P. 23(a) require that the class be so
numerous that joinder of all members is
impracticable; that questions of law and
fact common to the class exist; that the
claims or defenses of the representative
parties are typical of the claims or defenses of the class; and that the representative parties will fairly and adequately
protect the interests of the class. In addition, M.R.C.P. 23(b) requires that a
class action can be maintained only if the
court finds that the questions of law or
fact common to the members of the class
predominate over any questions affecting
only individual members and that a class
action is superior to other available methods for the adjudication of the controversy. The corresponding federal rule contains the same requirements, but specifies
additional requirements as well, which
make the federal rule more complex and
make class actions less readily available
in federal court than in Massachusetts
state court. Two significant differences
between the rules are that the federal rule,
unlike the Massachusetts rule, requires
that notice be provided to potential class
members and allows a class member to
opt out of the class action.
In addition to M.R.C.P. 23 class actions, those class actions asserting certain
consumer protection claims pursuant to
M.G.L.c. 93A are also available under
Massachusetts law, but are subject to different class action provisions that vary
significantly from both Mass. R. Civ. P.
23 and Fed. R. Civ. P. 23. For instance,
a Ch. 93A class action may be formed
only where the use or employment of
the unfair or deceptive act or practice has
caused similar injury to numerous other
persons similarly situated, and the plaintiff adequately and fairly represents such
other person. Notably, the Supreme Judi-

cial Court has recognized that the public
policy of the Commonwealth strongly
favors the aggregation of consumer protection claims as class actions under Ch.
93A. Feeney v. Dell, Inc., 454 Mass. 192
(2009).
MDLs, consolidated actions and class
actions all proceed in the pretrial phase as
single matters. But with MDLs and consolidated actions, each individual claim is
culled out for trial. Because each claim
will have its own trial, unless there is another resolution of the individual claims
or the group of cases as a whole, the individual claims can have very different
outcomes. In contrast, in a class action
matter, there is only one outcome, and if
the class is successful, then all members
will share in the settlement or verdict.
Mass torts that result in personal injuries
or death are more likely to be merged into
an MDL or a consolidated action, rather
than a class action, because the damages
elements can, and usually do, vary greatly
from one plaintiff to the next, and thus the
class action model may not be as wellsuited as the MDL or consolidated action
models.

The Benefits of Aggregation
In general, the aggregation of cases
into an MDL, consolidated action or class
action yields numerous advantages over
having many cases brought by similarlysituated plaintiffs: they promote efficiency by saving significant time and financial resources; they reduce the opportunity for inconsistent rulings and they permit
a single court to make important pre-trial
decisions. Indeed, many, if not a majority,
of defendants prefer such aggregation because of these same benefits. Moreover,
corporate defendants can dramatically
decrease the number of depositions they
must give, and greatly reduce the chance
of witnesses giving inconsistent or contradictory testimony. Plaintiffs also reap
the benefits of allowing their counsel to
work together for the common benefit of
all plaintiffs and to pool their financial
resources. Where a single plaintiff may
not be able to successfully pursue a claim
against a large corporation, which intends
to vigorously defend itself, when many
plaintiffs band together, the challenge is
much less daunting.

Current Mass Tort Litigation
in Massachusetts
One of the largest mass tort litigations in Massachusetts involved the diet
drugs fenfluramine and phentermine,
commonly known as Fen-Phen. These
drugs caused severe cardiopulmonary
problems and were recalled by the United States Food and Drug Administration
(FDA) in 1997. Fen-Phen cases were
consolidated in a federal MDL in Pennsylvania, and 200,000 cases settled globally in 1999 for approximately $4 billion
dollars. Massachusetts was the first state
in which a Fen-Phen wrongful death case
was brought, and also had a consolidated
docket of thousands of Fen-Phen cases

filed in state court. Since then, mass tort
filings have continued to grow in the
commonwealth.
Currently, there are 13 MDLs pending in federal court in Massachusetts.
These actions include claims of product
liability, antitrust violations, breach of
contracts, improper sales practices by
pharmaceutical companies, patent infringement, improper debt collections,
and improper mortgage modifications.
The two MDLs with the largest number
of consolidated claims are In Re: Fresenius GranuFlo/NaturaLyte Dialysate
(currently approximately 1,500 claims)
and In Re: New England Compounding
Pharmacy, Inc. (more than 300 claims).
Both are product liability actions arising
out of mass torts that caused many deaths
and serious personal injuries across the
country. In addition, they both involve
products that were recalled in 2012.
The Fresenius cases involve products
used in the dialysis process that were designed, manufactured and distributed by
Waltham-based Fresenius, which owns a
significant number of dialysis clinics nationwide and is a major seller/supplier of
dialysis products throughout the country.
In addition to the more than 1,500 claims
against Fresenius that comprise the MDL
assigned to the U.S. District Court for the
District of Massachusetts, there are nearly 3,000 similar claims pending against
Fresenius in Massachusetts state court.
These claims have been consolidated in
Middlesex Superior Court and are presided over by Judge Maynard Kirpalani,
In re: Consolidated Fresenius Cases,
Middlesex Superior Court, CV201303400, and the first bellwether trial has
been scheduled for October 2015.
The NECC matter involves fungustainted steroid medications prepared by
Framingham-based NECC that were recalled, and has led to investigations by
the Federal Bureau of Investigation, the
FDA, the Center for Disease Control and
Prevention, the Massachusetts Department of Public Health and the Massachusetts Board of Registration in Pharmacy,
among others. At the end of last year, a
settlement was announced in which owners and insurers of NECC had agreed to
pay approximately $100 million to victims of the tainted products. Because the
settlement figure is grossly inadequate to
compensate all of the victims for their
losses, the claimants have brought claims
against other entities that may bear some
legal responsibility, and the claims are
still proceeding against these other defendants.
Another significant Massachusetts
mass tort litigation involves Transvaginal
Mesh (TVM), a synthetic mesh product
that is used to surgically treat conditions
caused by the weakening of a woman’s
pelvic muscles. Plaintiffs in these actions
allege that these mesh products have
caused them to suffer from a wide array
of vaginal, bowel and bladder problems.
TVM cases, like the Fresenius cases,
have both an MDL and a state court
consolidated docket. Although the TVM
MDL is not pending in Massachusetts,
16
there are two consolidated
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Considerations of timing in summary judgment motions
B y E ric P. Finam o re

A motion for summary judgment in
a civil action, brought under Fed. R. Civ.
P. 56 or its state court counterpart, Mass.
R. Civ. P. 56, can be an important strategic element of a claim or defense. When
evaluating whether to bring such a motion and its potential for success, counsel must think carefully about the timing
of the motion and its relationship to the
overall plan for discovery. Indeed, the
timing of the motion may have an important effect in determining the likelihood
of success.

There is No Fixed Time
In the U.S. District Court, the deadline for the service and filing of summary judgment motions is likely to be set by
the court at the Rule 16 scheduling conference. In Superior Court, a deadline for
bringing the motion is set by the applicable Time Standards Tracking Order, and
in District Court the time may be set at
an initial Case Management Conference.
In each instance, the deadline is likely to
occur after the parties have been afforded
time for discovery and before the case is
set for a pretrial conference. Not surprisingly, litigators commonly, but narrowmindedly, view summary judgment motions as only post-discovery procedures.
As a result, parties often find themselves
scrambling to complete discovery prior
to the deadline for dispositive motions,
and frequently need to seek an extension
so that the discovery record can be fully
developed before the motions are filed.
But there is nothing in either the Massachusetts rules or the federal rules that
requires that summary judgment motions
await the conclusion of discovery. While
court orders may impose deadlines for
the motions, the orders never give the
parties a date before which such motions cannot be brought. In fact, Mass.
R. Civ. P. 56 permits a plaintiff to bring
a summary judgment motion as early as
20 days after the action is commenced,
and allows a defendant to bring a motion at any time. Similarly, Fed. R. Civ.
P. 56 sets forth no required time period
to elapse before a motion for summary
judgment can be filed. Therefore, counsel may consider bringing such motions
at almost any time prior to the deadline,
and counsel anticipating the need to oppose a summary judgment motion must
consider the possibility that it could be
filed at any time.
The variable timing of a summary
judgment motion implicates two important considerations: First, counsel must
think about when, during the case, the
motion should be brought, or when it

Eric P. Finamore
practices civil litigation in
Boston. He is a member
of the MBA's Civil
Litigation Council, and
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Weston Patrick PA.

might be anticipated. Second, counsel
must plan discovery according to the
likelihood, strength and possible timing
of a summary judgment motion.

Counsel Should Consider the
Timing of the Motion
One of the stated goals of the rules
of civil procedure is “to secure the just,
speedy and inexpensive determination of
every action.” Mass. R. Civ. P. 1. In support of this worthy goal, summary judgment is an available mechanism that can
terminate litigation of cases which present no issues of material fact, thereby
avoiding the needless expense and delay
of a trial followed by a directed verdict.
Correllas v.Viveiros, 410 Mass. 314, 316
(1991).
An attorney in a civil case is under no
obligation to permit the opposing party
to have a full course of discovery before
serving a summary judgment motion.
Therefore, a motion for summary judgment can prevent not only unnecessary
trials, but also unnecessary discovery.
Thus, the timing of a summary judgment motion may have a profound effect
on the expense and speed of discovery.
Although it is axiomatic that no witness
should be deposed unless the attorney
taking the deposition has a specific reason to depose the witness, in practice
many depositions are taken without
them adding to, or subtracting from, the
strength of a case. Unproductive discovery is one type of expense and delay that
summary judgment can prevent.
Rather than automatically awaiting
until the close of discovery before considering summary judgment, counsel
should think very early on about whether
a summary judgment motion might have
the salutary effect of foreclosing discovery which, in the end, would not have
made any difference in the outcome of
the case and which, therefore, would not
have been worth the cost to the parties.
For example, it may be well-advised to
file an early motion for summary judgment in a case in which the material testimony of numerous witnesses is likely
to be cumulative. Similarly, a party that
anticipates unfavorable evidence that has
not yet been produced by the opposing
party might consider an early motion, to
force the opposition to produce the evi-

dence, if it is to be forthcoming. Under
these circumstances, however, the cost of
bringing the motion should be weighed
against the possibility that the unfavorable evidence will come forward to undermine the motion’s chance of success.
A motion for summary judgment
served before the close of discovery is
likely to be met with objection under
Mass. R. Civ. P. 56(f) or Fed. R. Civ.
P. 56(d), whichever is applicable. Both
rules permit a court to deny the motion,
or to order a continuance, to permit the
opposing party to conduct such discovery that is “essential to justify his opposition.” However, Rule 56 does not
require that the parties await the close
of discovery before submitting a summary judgment motion for decision, and
the provisions certainly do not require
a court to defer decision on the motion
until the parties have engaged in unfettered discovery. Instead, Rule 56 merely permits a continuance in favor of an
opposing party, in the sound discretion
of the court. Even if the court accedes
to such a request, by its explicit terms,
this provision limits further discovery to
that which the court deems “essential.”
Therefore, counsel who have reasonable
grounds to move for summary judgment
need not simply wait for the close of discovery before serving the motion. Rather, counsel should carefully consider the
timing for the motion which would best
serve the client’s interest.

Consider the Plan for
Discovery
Counsel should approach discovery
with a view to planning motions for summary judgment or, alternatively, for opposing motions likely to brought against
their clients. Although many cases, including most negligence actions, do not
carry significant potential for summary
judgment disposition, a fair proportion
of civil cases may be seen, even at the
outset, to have such potential. If they do,
then the client’s interests are best served
by prioritizing discovery, which will
maximize the chances of prevailing on a
motion for summary judgment.
Counsel who considers that their
clients may be entitled to have a case
disposed on summary judgment should
focus first and foremost on the evidence
that will support the motion. The benefits of summary judgment — efficiency
and economy — will be lost or severely
dampened if counsel engages in costly
and extensive discovery on subjects immaterial to the motion. Similarly, the
chances of getting summary judgment
granted in the client’s favor may be diminished if seemingly extraneous evidence is obtained, which the opposing

party can try to use to undercut the evidence that otherwise favors the motion.
A court will find it easier to grant the
motion if it is based upon relatively narrow factual grounds, unencumbered by
multiple transcripts and exhibits, which
serve only to cloud the issues. Simply
put, a motion filed early on in discovery
may have a better chance of success than
one filed after voluminous testimony and
exhibits have thickened the record.
Equally important, counsel who anticipate having to oppose a summary
judgment motion are advised to focus
their discovery efforts on immediately
developing a record to oppose the motion, or risk losing the opportunity to
do so. Precisely because there is no obligation to await the close of discovery
before moving for summary judgment,
counsel who anticipate a motion for
summary judgment from an opponent
must be prepared to oppose the motion
at any time. Counsel should promptly secure testimony and exhibits essential to
their opposition, and should not assume
that they will be afforded a full course
of discovery to oppose a summary judgment motion.
Deferring critical discovery can have
disastrous consequences. A party facing
a summary judgment motion without
having taken essential discovery will
find itself on the defensive and at the
mercy of the court’s discretion in ruling
on a request for more time to develop the
record. That party will have the burden
to: (1) show good cause for the failure to
have discovered the facts sooner; (2) set
forth a plausible basis for believing that
specific facts, susceptible of collection
within a reasonable time frame, probably
exist; and (3) indicate how the emergent
facts, if adduced, will influence the outcome of the pending summary judgment
motion. The Alphas Company v. Kilduff,
72 Mass. App. Ct. 104, 110 (2008).
A party opposing a well-supported
summary judgment motion already must
sustain its claims with evidence substantiating each essential and contested
element of its claims. See, e.g., Glidden
v. Maglio, 430 Mass. 694, 696 (2000).
Prompt and efficient discovery of facts
in support of its claims will go a long
way to help the party avoid being saddled with the additional burden of justifying to the court its need for expanded
discovery.
Whether you are anticipating the
need to oppose a summary judgment
motion, or are seeking a prompt disposition of the case by bringing one, you
should give careful thought to the options for the timing of a motion, and of
the essential discovery which will be
needed to support or to oppose it. Success may depend upon it, and your client
may be very grateful for it. 
■
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The Affordable Care Act’s impact on prevention
Examining access to affordable preventive health services

B y N ancy K . Ryan

One promising aspect of the Patient
Protection and Affordable Care Act1
(ACA) is the opportunity for increased
access to preventive health services.
Since 2010, most health plans have been
required to cover a range of services,
such as annual wellness visits and cancer screenings, without cost-sharing by
plan members. For consumers, particularly those with limited incomes, this
mandate reduces financial obstacles
to better health. Unfortunately, implementation by health plans has been uneven, leaving members with uncovered
charges. More oversight and broader
consumer engagement is needed for the
preventive services mandate to have its
intended broad effect.

Background
Even with health insurance, many
consumers face unaffordable health care
costs. From $25 copays for physician
visits to 20 percent coinsurance for medical procedures, having health insurance
does not insulate people from medical
bills. As a result, many low-income consumers have avoided necessary care.
Ideally, ready access to preventive services leads to better health and reduced
medical costs over time.
Through the ACA, Congress sought
to eliminate the financial disincentives
to obtaining preventive health care. The
ACA mandates that group health plans
and health insurance issuers cover a
range of preventive health services without cost-sharing. This mandate applies
to the majority of health plans, including employer-sponsored plans, student
health insurance, and private non-group
insurance.2 Most privately insured
residents of Massachusetts have health
plans subject to the preventive services
mandate. The preventive services mandate represents one of the major benefits
available to Massachusetts residents under federal reform.3
Neither the text of the ACA nor the
law’s implementing regulations speciMultidistrict litigation

Continued from page 14
state court actions pending in Middlesex
County, one against defendant Boston
Scientific (headquarters in Natick, Mass.)
and the other against defendant Covidien
(U.S. headquarters in Mansfield, Mass.).
Both defendants are makers of allegedly
defective mesh products. Judge Diane
Kottmyer presides over the Boston Scientific cases, and she has scheduled the
first bellwether trial for July 2014.

Asbestos Cases
Other mass tort cases brought in Massachusetts proceed as individual cases.
The most noteworthy of these cases,
because of their volume, longevity and
number of different parties involved, are

Consistent with the law, implementation of the preventive services mandate
began shortly after the ACA’s passage,
with plan years beginning on or after
Sept. 23, 2010.7 The mandate relating
to coverage of preventive services for
women was delayed until Aug. 1, 2012.8
Despite the relatively swift imple-

mentation of the mandate, putting the
preventive services benefit fully into
effect has been fraught with difficulty.
This is due in part to the lack of specificity in the statute and regulations. Health
care providers and health plans communicate through a complex system of
medical billing codes. The recommendations issued by the Preventive Services Task Force and other responsible
agencies list services generally, without
diagnosis or procedure codes. This disconnect between the recommendations
and the way that services are identified
and authorized by health plans has led
to differential treatment of consumers
depending on the plan.
Further, the mandate allows for the
use of “reasonable medical management” by health plans. This means that
health plans may determine coverage
limitations and cost-saving techniques
where the guidelines do not specify the
frequency, method, or setting for a service. This medical management “loophole” has also resulted in wide variation
among health plans.
The ACA’s promise of cost-free
contraception demonstrates the inconsistent application of the preventive
services benefit. Upon the benefit’s initial implementation, many health plans
offered only oral contraceptives at no
cost, while imposing cost-sharing for
other methods. Further, many plans
covered only generic contraceptives at
no cost. Due to this confusion, the Employee Benefits Security Administration (EBSA) issued guidance in February 2013.9 EBSA clarified that a health
plan must cover the full range of FDAapproved contraceptive methods. EBSA
further clarified that health plans may
limit cost-free coverage to generic alternatives but only if medically appropriate
for the patient.
EBSA has issued extensive guidance on many aspects of the preventive
services benefit. This guidance has offered greater clarity to health plan members seeking preventive health services.
Nonetheless, health plans may still determine coverage limitations where federal law does not specify the frequency
or method of treatment. Thus, with re-

those wherein plaintiffs allege wrongful death or personal injury claims arising out of exposure to asbestos. Nearly
all such cases brought in Massachusetts
are filed in state court, although some
cases are removed to and proceed in federal court. Thousands of asbestos cases
have been filed in Massachusetts spanning more than three decades. These
cases have a Superior Court justice and
a special master specially assigned to
them, have their own docket and electronic filing system, and have their own
governing pre-trial orders. Although the
vast majority of these cases are dismissed
voluntarily or settled, four have gone to
verdict since the turn of the century, and
the verdicts have all been in favor of the
defendants.
Beyond the court system, plaintiffs

who claim asbestos-related illnesses also
have access to compensation from many
bankruptcy trusts formed by companies
that manufactured and supplied asbestoscontaining products. Those companies
went bankrupt defending and paying
asbestos claims, and the trusts have a
current total of more than $18 billion in
available assets, with up to another $12
billion pending. Despite the fact that
most of the actually culpable companies
are now immune from suit as a result of
their bankruptcy, the availability of large
trust funds, and the string of defendants’
verdicts, plaintiffs continue to file asbestos claims in Massachusetts at a high
rate. Indeed, approximately 400 cases
are currently pending in Massachusetts
courts, and new cases are continually being filed.

Nancy K. Ryan is a
staff attorney at Health
Law Advocates, a public
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free legal assistance to
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challenging health plan
denials of coverage under HLA’s Commercial
Health Insurance Appeals Program.

fies the preventive services that health
plans must cover without cost-sharing.
Instead, the law and regulations refer
to guidelines and recommendations issued by the Centers for Disease Control
and Prevention, the Health Resources
Services Administration and the United
States Preventive Services Task Force.
By incorporating these guidelines and
recommendations, the ACA allows for
flexibility in determining services subject to the mandate over time. This flexibility will be important as new standards
and technologies develop in preventive
medicine.
For adults, preventive services that
must be covered without cost-sharing
include screening for colorectal, breast
and cervical cancers, blood tests for
cholesterol and sexually transmitted
infections, and counseling for certain
conditions.4 Preventive services that
must be provided for children at no cost
include regular immunizations, certain
blood tests, and vision and hearing exams.5 Additional services that must be
covered for women include an annual
physical, the full range of FDA-approved contraceptive methods, and lactation equipment and supplies.6

Implementation

spect to cancer prevention, patients face
confusion about coverage for colorectal, breast and cervical cancer screenings. For example, health plans differ
as to whether future colorectal cancer
screening must be cost-share free for a
patient that had polyps removed during
a prior colonoscopy. Also unresolved is
the question of whether more frequent
screenings due to higher risk of cancer (such as indicated by colon polyps)
must be covered without cost-sharing.10

Impact on Prevention
The interim final rule, released in
July 2010, underscores three main factors that contribute to underutilization of
preventive health services and the need
for federal action: (1) health insurers
have no financial incentive to cover preventive services as the cost-saving benefits are long-term and lost entirely when
members switch health plans; (2) individuals do not see an immediate benefit
from preventive services and thus do
not obtain them; and (3) the benefits of
preventive care are most evident population-wide, requiring centralized action
to provide incentives on a broad scale.
The ACA seeks to provide a clear incentive to health plan members to obtain
preventive care. However, the inconsistent implementation of the mandate has
eroded this consumer incentive.
Further federal guidance and enhanced consumer engagement are needed for the preventive services mandate
to have its intended broad effect. To
increase utilization of preventive health
care, thereby improving population
health and reducing long-term health
system costs, health plans and insurers
must implement the mandate more consistently. Federal guidance since 2010
has not led to uniform implementation
across health plans. This lack of uniformity has undermined consumer confidence in the ACA’s preventive services
benefit, likely hindering the intended
impact of this important provision. And
yet, consumers can assert their own
rights in enforcing the preventive services mandate. When faced with unanticipated costs for preventive
18

What's Next?
The availability of MDLs, consolidated actions, and class actions to efficiently and effectively process huge
numbers of claims by victims of mass
torts is of great import, especially now
when judicial resources are so scarce,
the economy is still climbing out of
recession, and litigation costs are everincreasing. There is a wide spectrum of
aggregated cases currently pending in
Massachusetts, in both state and federal
courts, and attorneys who practice in the
field of mass torts do not anticipate any
slowing down in the filing of such actions. The bulk of the pending cases involve Massachusetts-based companies,
so many eyes are on the outcomes of
these significant matters.
■
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SJC reinterprets DEP’s ‘willfulness’ rule in the
Administrative Penalties Act
B y J ane C eras o

Jane Ceraso is an

It is rare that a high court gets into
the weeds of an agency’s interpretation
of its own technical rules. Once authority has been properly delegated to an
agency, courts generally defer to that
agency’s decisions and administrative
rulings. So it was somewhat unusual
when this past September the Massachusetts Supreme Judicial Court (SJC),
on its own motion, transferred Franklin
Office Park Realty Corp. v. Comm’r of
DEP, 466 Mass. 454 (2013) to itself,
and issued an opinion that clarified the
Department of Environmental Protection’s (DEP) long-standing interpretation of its own administrative penalty
statute.
At issue was when the agency may
bypass the usual pre-penalty notice requirement for environmental violations
that qualify as “willful and not the result
of error” and the exact meaning of “willful” in this context. The Administrative
Penalties Act (M.G.L.c. 21A, §16) provides six exceptions to the requirement
that a penalty may not be imposed without notice. The “willfulness exception”
is one of those six exceptions.

Facts and Case History
In Franklin, DEP asserted that
Franklin Office Park, via its president
and licensed construction supervisor,
as agents, committed various violations
in connection with the removal and
disposal of asbestos-containing roof
shingles. DEP assessed a penalty of

environmental attorney
who is of counsel to the
Law Office of Susan
J. Crane, and also has
her own environmental
law practice. Prior
to receiving her law
degree, Jane worked for 25 years as an
environmental scientist. She is a member of the
Massachusetts Bar Association, the Boston Bar
Association and the Real Estate Bar Association.

$18,225 for these violations, without issuing Franklin a notice of violation with
an opportunity to cure. After a DEP
administrative hearing upheld the prenotice penalty, Franklin sought judicial
review, and a Superior Court judge determined that the DEP’s interpretation
of M.G.L.c. 21A, §16 was unreasonable
and thus not entitled to deference. DEP
then appealed, and the SJC took the
case up on its own motion.
DEP argued that Franklin’s failure to comply fell within the willfulness exception because it was willful
and not the result of error, which the
agency had long interpreted as requiring only a showing of “intent to do an
act that violates the law if done.” DEP
has historically held that no showing of
knowledge of either the operative facts
underlying the violation, or the law, was
required to show willfulness.
Franklin, in turn, contended that it
acted in good faith and without knowl-

edge of the law and a motive to violate
the law. It claimed that neither Franklin,
its principal nor its independent roofing
contractor had reason to know or suspect that the roof shingles contained asbestos. Franklin argued that an action is
only willful if the person knew the act
was illegal at the time it was committed.

Supreme Judicial Court’s
Interpretation
The court reviewed the statutory
language in light of the purpose of the
Administrative Penalties Act. It found
that the Legislature intended a “willful”
violation of DEP’s laws to be a violation that has been committed by a party
who knew or, due to his experience or
expertise, should have known the operative facts that made his actions a violation of the law. Because it found that the
Legislature “has spoken with certainty
on the topic,” the court rejected DEP’s
interpretation requiring no knowledge
of operative facts on Franklin’s part.
The court concluded that the willfulness
exception in M.G.L.c. 21A, §16, requires that the violator had intentionally
undertaken the act that caused the violation, and that the violator either knew or
should have known at least the facts that
made the act a violation of the law. Having said that, the court stated that there
is no requirement that a violator either
be aware of the applicable environmental laws or intend to violate those laws.
In Franklin, the operative fact was
that the shingles at the site likely con-

tained asbestos. The DEP hearing officer held that Franklin’s property manager and roofing contractor should have
known that the roofing shingles being
removed likely contained asbestos because of their industry knowledge, experience, and professional licensure.
The court, while interpreting the statute,
also affirmed DEP’s penalty without
prior notice and found it properly rested
on the hearing officer’s findings that
Franklin knew or should have known
of the likely presence of asbestos in the
shingles.
Although it upheld the pre-notice
penalty, the court found that DEP’s decision in the case was based on an error
of law because the agency’s interpretation of the willfulness exception did not
comport with the clear meaning of the
statute. The court opined that DEP’s
interpretation was “unreasonable” because it “sweeps so broadly as to make
nearly all conduct subject to penalty
without notice.”

Impact on Future
Environmental Penalty
Cases
The Franklin holding will likely
have ramifications for many future DEP
penalty cases. The court has narrowed
DEP’s definition of willfulness and clarified how future environmental penalty
cases may be interpreted. We can expect
that courts may excuse a violator’s mistake of operative fact, but not a violator’s mistake of law. We can
18

Criminal Justice

Is it fair or a farce?

Time to raise the amount earned under M.G.L.c. 144, §127
By Jawara Griffin

As criminal defense attorneys, other
defense attorneys and I are perceived of
wanting our clients to walk away from
all allegations completely unscathed, regardless of whether they committed the
alleged act or not. Although there may
be some level of truth to this perception,
most defense attorneys understand that
these goals are not attainable. Therefore,
we tend to focus on our second tier of representation, which is fairness. Although
the final outcome of a case is not predetermined, or cannot always be predicted,
assuring that our clients are treated fairly
throughout the process is nonnegotiable.
Being treated fairly throughout the criminal justice process starts from statute and
ends at the sentence, if one is to be had.
Starting with that premise there are
many statutes that need to be reexamined
for fairness from time to time. In this space
I cannot discuss all, or even many, of the
statutes that I believe need reexamination
for fairness. However, there is one issue

Jawara Griffin
is originally from
Philadelphia. He
graduated from UMass
Dartmouth School of Law
and currently practices
criminal law with the
Committee for Public
Counsel Services.

that I would like to discuss: M.G.L.c. 144,
§127, Discharge of Prisoner Committed
for Non-Payment of Fine. “A prisoner
confined… for non-payment of a fine or a
fine and expenses shall be given a credit of
thirty dollars on such fine or fine and expenses for each day during which he shall
be so confined.” M.G.L.c. 144, §127.
Although at one point this amount
may have been sufficient, presently this
amount is unfair and must be raised.
Increasing the wage amount under this
statue is not a new concept as the wage
amount has been increased three previous
times. This statute was enacted in 1824, at

which time the amount was set at 50 cents
per day. In 1950, it was increased to $1 per
day. In 1970, it was again increased to $3
per day. In 1987, there was a significant
increase to $30 per day, and now fairness
calls for another significant increase. An
increase in the statutory amount is fair to
both the individuals sentenced under that
statute who are trying to work off their
fines and fair to the taxpayers who are
paying to house the individuals while they
are working off their fines.
The statute establishes that persons
sentenced under this statute are earning
$30 per day. Although they are housed
for 24 hours a day, logically they are not
earning money for each and every hour
they are sitting in jail. Instead, they are
being given credit for an average work
day which is eight hours a day. Therefore,
the analysis should be determined by how
much an individual can earn in an eight
hour span. I suggest that we look to other
statutes that the court relies on when making a determination on how much a person is paid when they are working off a
fine or court cost in lieu of paying cash.

Under M.G.L.c. 211D, §2A(g) Attorney
Fees, it establishes that a person who cannot afford to pay their counsel fees can do
10 hours of community service for every
$100 dollars for a court appointed attorney. This establishes that that the court has
accepted $10 per hour as a fair working
wage and therefore persons in jail should
be earning $10 an hour for eight hours.
According to the Executive Office of
Public Safety and Security website, “In
Massachusetts it costs $47,102.03 a year
to house an inmate.” This equates to taxpayers paying $126 a day on average for
an inmate. This discrepancy should serve
as an eye-opener to anyone who sees it.
Taxpayers are paying $126 per day to
house an individual just so they can pay
the court $30 per day. That is a major
problem!
Considering the length of time since
the last amendment, current statutes permitting individuals to earn $10 an hour
and the amount that it costs taxpayers to
house an inmate, it is clearly time to fairly
raise the amount a prisoner confined for
non-payment of a fine receives. 
■
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Consumer bankruptcy

Considering a potential career path for a post-recession conveyancer

main unabated or recur.
These economic developments have
coincided with the decisions in Real Estate Bar Association for Massachusetts,
Inc. v. National Real Estate Information Services, et al, in 2011, U.S. Bank
National Association v. Ibanez in 2012,
Eaton vs. Federal National Mortgage
Association in 2013, and the implementation of the Consumer Financial Protection Bureau regulations this year.
These changes in the economy, case
law and consumer protection regulations will undoubtedly result in major
sea changes in both conveyancing and
consumer bankruptcy practices.
When I graduated from Suffolk University Law School 38 years ago, a residential real estate practice consisted of
representing individual borrowers/buyers and sellers on a fee basis and conveyancing for local banks. The change
of mortgage lending being provided
primarily by large secondary mortgage
market lenders with national outreach
has increasingly required Massachusetts conveyancing practices to accommodate the national trends. The most
apparent result of this accommodation
is the reduction and even elimination of
fees for traditionally fee based services
(e.g., representation of buyers and sellers in connection with purchase and sale
agreements) and rely on title insurance
premium commissions for economic
survival.

In the past, I focused my practice
on the needs of individuals in purchases and sales of what was usually
their most significant and important
financial investment. As a result of the
aforementioned trends, I am seeking
ways to modify the way I can continue
to focus on the legal services required
by individuals relative to ownership of
their primary residences. My personal
preference is to continue devoting most
of my practice to the personal legal services required by these individuals in
lieu of developing a business model that
would require changing my philosophy.
Admittedly, this preference could mean
that I am just an old dog unwilling to
learn new tricks.
Although most of my career has been
in the area of conveyancing, I had some
mentoring by experienced bankruptcy
attorneys shortly after my admission to
the bar. This served me well when my
practice included foreclosures for local mortgage lenders in the late 1980s
and the recession of 1990-1991. Specifically, I found that I could successfully prosecute motions for relief from
automatic stays. Although the need for
conveyancing services rebounded in the
1990s and well into the new millennium, I retained an interest in bankruptcy
and had begun to counsel clients who
found themselves on the other end of
foreclosures. Eventually, I began to file
some consumer bankruptcy cases but it
remained a very small part of my practice. I became reluctant to take on any
new bankruptcy cases with the passage
of the Bankruptcy Abuse Prevention
and Consumer Protection Act of 2005
(BAPCA). However, the improvement
of bankruptcy software that simplified the statistical requirements of the
BAPCA means testing coincided with
the onset of the recession. I found myself with clients needing these services
along with an improved capacity to pro-

cess their cases. In doing so, I have not
promoted myself as a “bankruptcy expert.” Instead, I have made it clear that I
am still a general practitioner with a lot
of experience in real estate law and capable of handling basic consumer bankruptcy cases.
Consumer bankruptcies provide
one important tool that home owners
should consider when their continued
ownership of their principal residence
and/or investment becomes financially
challenged. Going forward, I am hoping that I can make this area of the law
a viable and compatible part of a practice focused on individual needs. Bankruptcy is a complex area of the law.
Shifting toward an increase in handling
these cases without past specialization is somewhat daunting. Members
of the local bankruptcy bar, including
the bankruptcy trustees and their staffs,
have been very forthcoming with advice, providing a valuable supplement
to traditional CLE. A national source of
CLE and networking is the National Association of Consumer Bankruptcy Attorneys (NACBA). The fact that bankruptcy is exclusively federal, a national
organization like the NACBA provides
an abundance of helpful tools.
I truly appreciate the changes taking place in conveyancing. The need for
new business models to accommodate
those changes provides a great opportunity for new members of the bar to use
their legal training in an entrepreneurial manner necessitated by the shrinking job market available to recent law
school graduates. As I have alluded to
in this article, it is a personal choice
to modify my practice instead of completely changing its business model. In
doing so, I hope to continue using the
valuable skills we all acquire in this
profession in the same manner and with
the same philosophy that initially incentivized me to be an attorney. 
■

of the operative facts. The court’s reference to the “should have known” standard allows room for an argument that
even if a party did not willfully violate
the law, that party may still be liable
because he should have known that his
acts would violate the law. In Franklin, the court concluded that Franklin’s
property manager and roofing contrac-

tor should have known that the roof
shingles contained asbestos because of
their industry knowledge and experience, a notation on the building permit
requiring compliance, and the licensed
construction supervisor status of the
building manager.
In addition to informing future environmental penalty cases, the Frank-

lin holding provides good guidance to
property owners and real estate contractors, who would be wise to stay vigilant
and exercise due care. Ignorance of the
law will be no defense; even if property
owners claim ignorance of the facts,
knowledge may be imputed to them
via their professional contractors and
agents. 
■

B y M ichael K atin

The Great Recession confirmed
an omen shared by many conveyancers during the real estate bubble that
preceded it. The volume of work and
income we were experiencing was too
good to be real. Our concern quickly
proved to be well founded as the recession devastated real estate values and
precipitously reduced the need for our
services. As the recession dragged on,
those of us involved in providing legal
services for home owners found ourselves counseling clients less on the
legal aspects of purchasing, selling and
financing home transactions and more
about how to weather the financial woes
of high mortgage payments on “underwater” homes. The situation intensified
as clients and potential clients suffered
under-employment and unemployment.
We found ourselves struggling with the
inability of secondary mortgage market
lenders and loan servicers to effectively
process short sales and loan modifications.
There appears to be slow improvement in the employment market, decreased bankruptcy and foreclosure
filings and an increase in loan modification approvals. However, the financial
media is beginning to opine that the
various loan modification programs will
fall short of their goals notwithstanding
the increase in approvals. Although unemployment is beginning to decrease,
many people returning to work are
finding themselves under-employed
and income growth relative to inflation
remains stagnant. Many loan modifications now going into effect provide for
graduated increases in the initially lowered interest rates along with increased
monthly payments. As a result, it is very
likely that the financial crises of a substantial number of individuals will re-

Michael Katin,
a resident of West
Newton, has been a
shareholder of Scheier
Katin & Epstein PC since
its founding in 1990.
Katin is the chair of
the Massachusetts Bar
Association’s Real Estate Law Section.

Administrative Penalties Act

Continued from page 17

expect that the operative facts of each
case will likely be closely examined.
And we can expect that DEP must show
that the violating party “knew or should
have known of the operative facts that
made their acts unlawful.”
Although the definition has narrowed somewhat, courts may still have
the opportunity to wade into the weeds
AFFORDABLE CARE Act

Continued from page 16
services, members should challenge health plan determinations. The health plan appeal process plays an
important role in protecting consumers’ rights and can
lead to meaningful change within health plan policies.
It is too early to tell whether the ACA’s preventive services mandate will meet its goal of improving
overall health and reducing health system costs. The
implementation process has been uneven and, in many
ways, marked by confusion for plans and consumers
alike. More federal guidance and oversight and broader
consumer engagement are needed for the preventive
services mandate to have its full beneficial effect.  ■

1.

Patient Protection and Affordable Care Act (ACA), Pub. L. 111-148, 		
§ 2713(a), 124 Stat. 119 (2010).

6.

Health Resources Services Administration’s Women’s Preventive Services
Guidelines, available at www.hrsa.gov/womensguidelines

2.

Only “grandfathered” plans are exempt from the preventive services
mandate, To qualify as “grandfathered” a plan had to be in effect on
March 23, 2010 and have made no significant changes to coverage since
that time.

7.

75 Fed. Reg. at 41726 (July 19, 2010).

8.

76 Fed. Reg. at 46621 (Aug. 1, 2011).

9.

United States Department of Labor. Employee Benefits Security Administration’s Frequently Asked Questions (FAQ) about Affordable Care Act
Implementation Part XII, released Feb. 20, 2013, available at www.dol.
gov/ebsa/faqs/faq-aca12.html.

10.

For a detailed analysis of health plans’ implementation of the colorectal
cancer screening benefit, see Coverage of Colonoscopies under the Affordable Care Act’s Prevention Benefit, Karen Pollitz, MPP, Kaiser Family
Foundation, et al. (September 2012).

3.

Chapter 58 of the Acts of 2006 substantially reformed Massachusetts’
health insurance system and served in part as the template for federal
reforms under the ACA.

4.

United States Preventive Services Task Force’s A and B Recommendations,
available at www.uspreventiveservicestaskforce.org/uspstf/uspsabrecs.htm.

5.

American Academy of Pediatrics’ Recommendations for Pediatric
Preventive Care, available at www.aap.org/en-us/professional-resources/
practice-support/Periodicity/Periodicity%20Schedule_FINAL.pdf.
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Landlords' access to justice

Is pro se representation a good business decision
for landlords in the commonwealth?
By Jordana Roubicek Greenman

Jordana Roubicek
Greenman is a sole

The recent proposal to extend the jurisdictional reach of the Housing Court
across the commonwealth will provide a
benefit of expanded access, but may also
compound frustrations of pro se litigants. A
tenant clinic is offered every Monday to assist tenants. No similar service is offered to
landlords, who can be exposed to damages
for procedurally deficient cases and strict liability under state law. Having a lawyer referral service for landlords can help achieve
greater efficiencies for the Housing Court
by giving property owners access to an accurate assessment of their legal rights and
obligations and help them move through, or
avoid entirely, a process they may not fully
understand.
As a sole practitioner in Boston focusing
on real estate and related matters, including
landlord/tenant matters, I have had the opportunity to represent both small and large
landlords through Summary Process cases
in the Housing Court as well as the District
Court. The Housing Court has a much larger
pool of pro-se litigants than any other court
in the state, in terms of both tenants and
landlords. For tenants served with a sum-

practitioner whose
practice consists of a
broad range of real
estate related matters,
including commercial
and residential landlordtenant litigation, condominium association
representation, and commercial and residential
conveyancing. Greenman has a reputation
for aggressively advocating and ensuring her
clients’ goals are pursued and attained. She
was recognized in Super Lawyers Rising Stars
2012 and is a member of the Massachusetts Bar
Association and the Real Estate Bar Association.

mons and complaint to appear in the Boston
Housing Court, there is an opportunity for
students and members of the bar to assist in
filling out pre-printed forms and postponing
eviction cases for no less than two weeks so
that tenants have an opportunity to present
a defense. Landlords have little access to
helpful information, such as a clinic to explain the security deposit or lead paint law,
which can lead to serious repercussions.

MASSBAR

Many landlords believe the idea of retaining
a lawyer is cost prohibitive. In fact, hiring
counsel is likely to help move the case along
faster and more efficiently. The attorney will
get an accurate assessment of the landlord’s
rights as a property owner, helping the landlord get back to business.
This lack of real, substantive assistance
for pro-se landlords does not affect the big
development companies with hundreds of
units who have a greater ability sustain a
$10,000–$50,000 loss each year and are required by statute to have a lawyer, but there
is a serious adverse impact on the “little guy”
who buys a piece of “investment property”
in hopes of making a little extra money to
support the family. The accessibility of the
Housing Court and the ability of the average
landlord to walk in, purchase a $5 summons
and take it to be served without performing
the checks and balances a lawyer would perform, can result in serious and devastating
financial consequences. The Housing Court
staff does their very best to help everyone,
however, like any court, the Housing Court
staff is barred from giving legal advice and
cannot give referrals to landlords seeking
lawyers.
Landlord-tenant law in Massachusetts is
not as simple as some may think. Between

the several different Section 8 programs,
subsidized housing programs, elderly housing programs and so-called sober homes,
it is important to be familiar with the intricacies of each, including, without limitation, the special rules governing evictions.
For example, the average pro-se landlord
is unlikely to either be aware of or understand the additional requirements when
commencing an eviction against a Section
8 tenant and can end up getting repeatedly
dismissed from court on a technicality because they are unable to understand how to
cure the defect without an advocate. In my
practice, I have created an affordable fee
structure which allows landlords to obtain
the legal representation they need, including
the ability to effectively serve and respond
to discovery, file dispositive motions, and
zealously defend numerous counterclaims,
some of which may be frivolous.
At a minimum, landlords should be encouraged to have their case (including terms
of tenancy, length of tenancy, condition of
property, etc) reviewed by an attorney prior
to making any decision to represent themselves. In some cases, even a one hour consultation would be sufficient, particularly in
light of the proposed expansion throughout
the commonwealth.
■

MEMBERSHIP
ADVANTAGE

Members win prizes during Appreciation Week

J O I N US
!

MB A S U M M E R
NE T WO R K ING S E R I E S
Complimentary appetizers, wine and beer

To thank members for their commitment to the Massachusetts Bar Association, the 2014 Member Appreciation Week
was held April 7–11. In addition to offering free MBA On Demand programs and a Member Appreciation Reception
(pictured above), the week featured giveaways and raffles. Winners included:
2014 MBA AnnuAl Dinner PAss — David G. Saliba, Boston
Cle ConferenCe PAsses — Mary K. Eaton, East Longmeadow, and Lloyd D. Godson, Lynnfield
free MeMBershiP Plus lrs MeMBershiP — Stephen B. Jones, Brewster

featured member benefit — american bar association book discount
TWO WAyS TO SAvE 15 pERcEnT On yOuR ABA BOOk puRchASES:

WEB STORE

1. Visit shopaba.org and use our special discount code: Pab6emab, or
2. call 1-800-285-2221 between 8:30 a.m.–6 p.m. est and use our special discount code: Pab6emab

you Belong here*

T h u r s d a y, J u n e 19
Battery Park Bar and Lounge
5:30–7 p.m., 33 Batterymarch St., Boston
MassBar.org/Summernetwork1

T h u r s d a y, Jul y 17
the yard at the LiBerty hoteL
5:30–7 p.m., 215 Charles St., Boston
Massbar.org/Summernetwork2

T h u r s d a y, A ug. 2 1
tia’S on the waterfront
5:30–7 p.m., 200 Atlantic Ave., Boston
Massbar.org/Summernetwork3
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