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PRESIDENT’S VIEW
Douglas K. Sheff

Supporting
TBI victims
a no-brainer
March is Brain Injury Awareness month,
but if you are any kind of a sports fan, you
already know that brain injury has been one
of the hottest topics at the intersection of
sports, law and medicine for the past few
years. The National Football League (NFL)
and National Hockey League (NHL) are
both embroiled in litigation brought by
former players over concussions, and Major League Baseball (MLB) just recently
banned home plate collisions.
But professional athletes are just a
small part of the story. The truth is, brain
injury has become an invisible epidemic in
our country, impacting millions of people
from all walks of life.
According to the Brain Injury Association of America (BIAA), an estimated
2.4 million children and adults in the U.S.
sustain a traumatic brain injury (TBI) and
another 795,000 individuals sustain an
acquired brain injury (ABI) from nontraumatic causes each year. Currently more
than 5.3 million children and adults in the
U.S. live with a lifelong disability as a result of TBI and an estimated 1.1 million
have a disability due to stroke.
I’ve seen firsthand in my own law practice the suffering experienced by clients
with brain injury. I also know how easy it
is to miss its signs and symptoms, which
often is why it is so difficult to diagnose.
But let me assure you, brain injury is real,
and its effects are devastating.
Just last month I had the privilege to
meet a real American hero: U.S. Rep. Tammy Duckworth (D-IL), an Iraq war veteran who lost both her legs when the Black
Hawk helicopter she was piloting was
shot down over Iraq in 2004. (See related
story, page 13.) On behalf of the MBA, I
thanked her for supporting Boston Marathon bombing survivors through her visits
with them at Spaulding Rehabilitation Hospital. During our meeting, Duckworth and
I discussed our common interest in helping
brain injury victims. I was awestruck to
learn that, on average, there are 22 successful suicides carried out by veterans each
day, many of whom suffered from debilitating brain injuries.
What does this have to do with the
MBA?
We have a long history of giving a
voice to the underrepresented, both in
2
and out of the courtroom. This past

‘Hardball’ host Chris Matthews to
deliver Annual Dinner keynote
The
Massachusetts Bar Association
is pleased to announce
that Chris Matthews
will deliver the keynote
address at its Annual
Dinner on Thursday,
May 15, at the Westin
Boston Waterfront.
Matthews is a highly respected political
news commentator, who hosts the top-rated
“Hardball” program on MSNBC. Matthews
is also a celebrated author of several literary
works, including books profiling some of
Massachusetts’ favorite sons, John F. Kennedy and Tip O’Neill.
Whether working in government or as

a journalist, Matthews has kept an abiding
faith in electoral politics, with a quadrennial
hope that the American people will make
the best judgment on who should lead. Matthews has kept that faith through war and
peace, good times and bad, through great
leaders and not-so-great. Matthews has
never lost his vigorous love of democracy
and how it can serve to make this country,
through all its challenges, a more perfect
union.
“We are honored to have Chris Matthews address the Massachusetts legal community at our hallmark event of the association year,” MBA President Douglas K. Sheff
said. “Matthews’ presence at our annual
dinner is especially meaningful because he

shares the Massachusetts Bar Association’s
belief in the importance of speaking up on
behalf of justice and what’s right.”
In addition, the MBA Annual Dinner
will include the presentation of the Legislator of the Year Award to Rep. Garrett
J. Bradley (D-Hingham), First Division
Chair of the House Rules Committee; the
President’s Award to Boston Mayor Martin
J. Walsh; and the 2014 Access to Justice
Awards.
To purchase tickets or tables of 10,
or to find out more about sponsorship
opportunities, visit www.massbar.org/
AD14 or call (617) 338-0530. Tables of
10 are $1,500 and individual tickets are
$150 each. ■

A great friend, and more

Reflections on the storied career of Michael E. Mone Sr.

Earlier this year the Massachusetts Bar Foundation presented Michael E. Mone Sr. with its prestigious “Great Friend of Justice” award.
By Linda Goodspeed

Over the years, Michael E. Mone
Sr. has represented, pro bono, so many
lawyers and judges who have run afoul
of the profession, his friends joke that
his telephone number is scrawled on the
bathroom walls of every courthouse in
the state.

“He’s very sought-after,” says Martin W. Healy, chief legal counsel at the
Massachusetts Bar Association (MBA).
“I know if I had an issue of any kind,
Mike is the first person I would call.
That’s how highly I think of him.”
Healy is not alone. Earlier this year,
the Massachusetts Bar Foundation, the
philanthropic arm of the MBA, pre-

sented Mone with its prestigious “Great
Friend of Justice” award.
Mone, a past president of the MBA
(1993), is a nationally recognized civil
trial lawyer and pioneer in the field of
tort litigation. His practice areas focus
on medical malpractice, products liability, insurance law and aviation claims.
6
He has won several multi-mil-
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Continued from page 1
year alone we fed nearly 2,000 people at a
Thanksgiving Turkey drive and contributed
to a lawyer-backed project to fight homelessness at the Pine Street Inn. Our “12 for
12” program is still ongoing, where we’ve
brought lawyers and clients together to advocate for increased funding for legal aid
and our courts.
People suffering from brain injury also
need our help. Because brain injury is so
often overlooked, victims sometimes go
unassisted for years. Yet each day, TBI victims face challenges at their jobs or when
trying to get medical coverage for treatment. MBA lawyers are already working
pro bono with clients who suffered brain

injury and other unseen injuries from the
Boston Marathon bombings, but are having trouble getting the compensation their
injuries deserve.
As a next step, I would like to propose
the creation of a Brain Injury Task Force,
one that would follow the collaborative
model of our Workplace Safety Taskforce,
which successfully educated the public and
other attorneys on workplace safety, facilitated access to justice for workers and
helped to pass legislation to protect workers and their families. I now hope to bring
together leaders from the legal, business,
medical, political and scientific fields to
study whether TBI victims’ rights are ad-

equately protected. Where we find gaps, we
will use our collective expertise to facilitate and advocate for the proper solutions.
In the process we will educate the public
about this important issue.
Helping people with brain injury touches so many corners of our membership. It’s
more than just a personal injury issue; it’s
an employment issue, a health law issue
and an access to justice issue. Most importantly, it’s an underrepresented population
that needs a voice.
As the preeminent voice of the legal
profession, it’s time we speak up. And since
it is Brain Injury Awareness Month, I say
there’s no time like the present. ■
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Welcome new members

Materials not to be reproduced without permission.

More than 50 newly admitted members of the legal community attended the MBA’s “Practicing with Professionalism”
Course in Worcester on Thursday, Feb. 20, at UMass Medical School. ■
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News from the Courts
Attorneys urged to respond
to SJC’s Judicial Performance
Evaluation survey
The Supreme Judicial Court’s Judicial Performance
Evaluation Committee is asking attorneys to respond to
questionnaires evaluating the performance of Western
Mass. judges. The full participation of the bar is crucial
to enhancing the performance and quality of the judicial
branch.
Judges of the District, Superior, Probate and Family, Housing, and Juvenile courts in Berkshire, Hampden,
Hampshire and Franklin counties will be evaluated by attorneys, court employees and jurors.
Attorneys should take the time to complete the questionnaire, as the more responses received, the more accurate the judicial evaluations will be. The SJC’s evaluation
program is the best opportunity for attorneys to voice their
opinions of the members of the judiciary.

SJC approves changes to Rule
4:02
The Supreme Judicial Court has approved changes to
Rule 4:02 of the Rules of the Supreme Judicial Court effective July 1, 2014. Visit www.mass.gov/courts/sjc/ to view
changes.

2014 edition of the
’Massachusetts Guide to
Evidence’ now available
The Supreme Judicial Court and its Executive Committee on Massachusetts Evidence Law have announced the
release of the 2014 edition of the “Massachusetts Guide

to Evidence.” The justices of the Supreme Judicial Court
recommend use of the guide by the bench, bar and public.
The 2014 edition is the sixth annual edition of the guide.
It is available without charge at www.mass.gov/courts/sjc/
guide-to-evidence. The official print edition is available
for purchase from the Flaschner Judicial Institute, which is
again providing a complimentary copy to every judge and
appointed and elected clerk in the commonwealth.
The “Massachusetts Guide to Evidence” assembles
existing Massachusetts evidence law in an easy-to-use
document organized similarly to the “Federal Rules of Evidence.” The guide includes extensive explanatory notes and
citations to pertinent authorities.

Judiciary submits proposal to
expand Housing Court to cover
entire state
The Judicial Branch has submitted a proposal to the
Legislature to expand the Housing Court to the entire commonwealth by July 1, 2015.
Created in 1978, the Housing Court Department is a
court of specialized jurisdiction that deals with residential housing matters, including landlord-tenant issues, and
enforces the commonwealth’s building, fire and sanitary
codes. Its growth over the ensuing decades has been patchwork in nature: about 20 percent of Massachusetts in geographic terms is not covered by a Housing Court and, since
the uncovered areas are quite populous, about 30 percent
of the state’s population does not have access to a Housing
Court.
Major areas of the commonwealth do not have the
much-needed services of a Housing Court. There is no
Housing Court for all of Barnstable, Dukes and Nantucket
counties, most of Norfolk County and much of Middlesex
County. Cities with some of the highest number of rental

units, such as Chelsea, Framingham, Malden, Cambridge,
Medford, Somerville, Watertown, Woburn and Waltham,
do not have a Housing Court. Barnstable County has a significant number of rental units. New legislation would address this shortfall, expanding access to justice in housing
matters throughout the state.
In areas unserved by a Housing Court, housing cases,
along with a broad range of legal matters, are heard in a
District Court. Housing Court judges have in-depth knowledge to analyze the labyrinth of federal, state and local
housing laws. The judges also work closely with the court’s
Housing Specialists, who mediate cases, saving time and
expense of litigation, and perform on-site property reviews
to resolve issues concerning housing conditions. ■
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Bar News

MBA co-sponsors annual UCC Conference

From left: MBA Vice President Christopher P. Sullivan with New England Law | Boston professor Gary L. Monserud
at the Uniform Commercial Code Conference on Feb. 27.
by John Pregmon

The Massachusetts Bar Association
(MBA) co-sponsored the Uniform Commercial Code (UCC) Conference on
Thursday, Feb. 27, at New England Law
| Boston. Esteemed New England Law
| Boston professors Gary L. Monserud
and Susan R. Finneran organized the informative annual conference, focused on

addressing, “Is the Uniform Commercial
Code Still Relevant?”
The conference began with welcoming remarks from Finneran, New England
Law | Boston Dean John O’Brien, MBA
Vice President Christopher Sullivan and
law student Emily Breslin. The conference included two panel discussions,
followed by a reception. The first panel
discussion centered on issues surround-

Uniform Commercial Code Conference organizers and faculty celebrate a
successful 2014 conference on Feb. 27.

ing the fairness of home foreclosures
and included a brief history of negotiable
instruments and their relationship with
mortgages, an overview of the current status of the Home Foreclosure Procedures
Act, and the difficulties associated with
municipalities and foreclosure law. The
panel was moderated by New England
Law | Boston Professor Richard B. Child.
The second panel, moderated by Bos-

Photos by John Pregmon

ton College Law School Professor Ingrid
Michelsen Hillinger, who also moderated
a panel at last year’s conference, focused
on federal oversight within the context of
foreclosure, renting versus buying property, and mortgaging servicing.
In addition to the MBA, the conference was co-sponsored by Boston College Law’s Uniform Commercial Code
Reporter-Digest. ■

MassINC panel tackles criminal justice reform
by Mike Vigneux

MassINC, the Massachusetts Bar Association and the Massachusetts Criminal
Justice Reform Coalition hosted a presentation and panel discussion entitled “Reform, Re-entry and Results: Change and
Progress in the Massachusetts Criminal
Justice System” on Thursday, Feb. 20, at
UMass Boston.
The event featured remarks from Gov.
Deval L. Patrick, who announced a program that aims to reduce recidivism by
prison inmates by 50 percent during the
next five years. The governor called for
the reinstatement of the Sentencing Commission, the limited use of restraints on
mentally ill inmates in state prisons to
only those that pose “serious and immediate” danger, and the abolishment of the
use of restraints on pregnant inmates during labor.
Patrick highlighted the importance
of re-entry programs, stating that 97 percent of those incarcerated will return to
Massachusetts communities after serving time in prison. He also introduced
a “step down” program in which state
prison inmates would be transferred back
into society through county correctional
facilities before their release. In addition,
Patrick noted his newly released budget
calls for doubling the number of mental
health specialty courts from three to six in
order to prevent those who commit crimes
due to mental illness from going to state
prison or county houses of correction.
Patrick also stressed the prevention
and treatment of substance abuse as primarily a health problem.
“Punishing people for addiction
doesn’t work. We need to treat substance
abuse as a health problem instead of a
criminal one,” said Patrick.
Patrick’s remarks came as the intro-

duction to the release of new MassINC
Polling Group results, “Ready for Reform? Public Opinion on Criminal Justice
in Massachusetts.” The MassINC Polling
Group results were derived from a recently concluded public opinion research
project on criminal justice reform in the
state. The research included four focus
groups and a statewide telephone poll of
1,207 Massachusetts residents.
The six main findings of the research
study are:
• Massachusetts residents want the
criminal justice system to focus on
prevention and rehabilitation — two
areas where the current system is not
seen as effective. (64 percent think the
criminal justice system should prioritize crime prevention or rehabilitation.)
• Two-thirds want reforms that result
in fewer people sent to prison, reversing previous high levels of support
for new prisons. (67 percent prefer reforming the system so fewer people are
sent to prison rather than building more
prisons.)
• Residents show little support for
mandatory minimum sentencing.
(Only 11 percent preferred mandatory
minimum sentences compared to judges using either sentencing guidelines
or determining sentences on a case-bycase basis.)
• The public sees drug use as a health
problem rather than a crime, and
seeks an increased focus on rehabilitation rather than incarceration. (64
percent are more likely to perceive drug
use as a health problem rather than a
crime.)
• Concerns about supervision cloud
the picture of public support. (The
focus groups found residents do not believe the supervision system is effective
right now.)

The MBA partnered with MassINC on a presentation and panel discussion
on criminal justice reform at UMass Boston.

• In areas where more inmates are
released, residents agree with the
broad, pro-reform sentiment of the
rest of the state. (49 percent of Department of Correction releases will take
place in 10 communities, thus oversampling was done in these communities.)
The event concluded with a panel discussion of experts and activists responding to Patrick’s remarks as well as the new
public opinion data. Panelists were: Greg
Torres (moderator), president, MassINC;
True-See Allah, Director, Boston Reentry

Photo by Mike Vigneux

Initiative - Suffolk County Sheriff’s Department; Kevin Burke, Massachusetts
Secretary of Public Safety and Security
(2007-2010), co-chair, Massachusetts
Criminal Justice Reform Coalition; Andrea Cabral, Massachusetts Secretary of
Public Safety and Security; John Larivee,
CEO, Community Resources for Justice;
Marian T. Ryan, Middlesex District Attorney; Max D. Stern, partner, Stern Shapiro
Weissberg & Garin LLP, co-chair, Massachusetts Criminal Justice Reform Coalition; and Steven W. Tompkins, Suffolk
County Sheriff. ■
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Notable
Quotable
Mba MeMbers iN the MeDia

wiretap charges

“

It’s kind of regrettable that the First circuit

wasn’t more specific ... The First circuit didn’t even
mention the distinction between secretive and non-

secretive recordings. It basically said that at anytime

“

in whatever fashion, citizens are allowed to record
public officials carrying out their public duties.
FOrMer MBA crIMInAl JuSTIce SecTIOn chAIr PeTer elIkAnn
The FAll rIVer herAld newS, FeB. 17, 2014

The Fall River Herald News’ analysis of arrest reports in Fall River District Court indicates police officers have arrested people for video- and audio-recording them on the basis that those recordings were done without
the officers’ knowledge and violate Massachusetts’ wiretap law. However, a
2011 federal court ruling appears to allow the public to record officers on
the street, as long as the recordings are done in an open and public manner. While “it seems the First Circuit ruling nullifies the SJC decision since
federal law trumps the state trial court,” in speaking with The Herald News,
Elikann said “it would be helpful if Massachusetts clarified this on their
own law books, once and for all, either by the Supreme Judicial Court or
by the Massachusetts Legislature.”

“

on the harsher side, but we can understand
where that sentiment is coming from.
MBA chIeF legAl cOunSel MArTIn w. heAly
The lOwell Sun, FeB. 1, 2014

right direction. It’s the right thing to do.

... The way the law practice works ... a lot of the

work gets done before it gets paid for. Or it never
MBA VIce PreSIdenT chrISTOPher P. SullIVAn
BOSTOn BuSIneSS JOurnAl, FeB. 7, 2014

Draft federal legislation has proposed a change to the
way law firms account for revenue. If passed, the new
legislation would change how law firms, with gross revenue of more than $10 million, report and pay taxes.
With the proposed change, firms would report on their
tax filings the amounts they have billed, even if the bills
haven’t been paid.

“

“

I think it’s absolutely a step in the

lawyers and other people in professional services

gets paid for. So you have huge write-offs.

A bipartisan bill, filed in Massachusetts in January,
would require juveniles convicted of first-degree murder to serve at least 35 years before being eligible for
parole. Under current law, juveniles convicted of firstdegree murder can qualify for parole after serving 15
to 25 years. The U.S. Supreme Court has also ruled life
sentences without parole are unconstitutional for young
offenders. The MBA is studying the proposed bill before
making a recommendation to support or oppose it.

Paid legal internships

“

It’s really bad tax policy and it’s really harmful to

MBA lABOr & eMPlOyMenT lAw SecTIOn cO-chAIr JOhn F. TOccI
BOSTOn BuSIneSS JOurnAl, FeB. 14, 2014

An American Bar Association Committee has recommended a change to its
policy that prohibits law students from being paid for externships and internships when they are receiving school credit. The Department of Labor allows
for unpaid interns if their work is “not of significant
value to the employer.” When speaking to the Boston
Business Journal, Tocci favored a change to the rule that
would allow for paid internships, noting that “law firms
typically want their interns to produce work of value so
they can judge the interns’ capabilities ... and the interns
typically want to produce valuable writing samples that
they can use in their job searches.”
Where available, news clips — including audio/video — can be found on our website at www.massbar.org.

conflict of interest

“

This is a textbook case of conflict of interest.

It is riddled with potential, if not actual, conflicts

“

“

There’s a feeling that 35 years is a little

Tax policy

“

Prison terms for juvenile killers

... It’s in the best interest of the administration of
justice that Judge Saylor step aside.
MBA chIeF legAl cOunSel MArTIn w. heAly
BOSTOn herAld, FeB. 16, 2014

Healy was interviewed after prosecutors in the criminal trial of former Probation Department Chief John J. O’Brien renewed their request for Judge F. Dennis Saylor IV to recuse himself, citing a list of people tied to the case that have
been friendly with the judge in the past. Former MBA Criminal Justice Section
Chair Peter Elikann also spoke to the Boston Herald about the renewed request
for Saylor to recuse himself, saying “It’s sort of the perfect storm ... There are so
many relationships here. Each and every one of them is not a problem, it’s the
sheer weight and the number of relationships that could create the appearance of
a lack of impartiality.”
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Bar News

Mock Trial Championship set for March 25

Join the MBA for the final round of the Massachusetts Bar Association’s 2014 High School Mock Trial Program competition on Tuesday, March 25, at 10 a.m. in the Great Hall at
Faneuil Hall in Boston. If you would like to attend, please R.S.V.P. to mocktrial@massbar.org, or call (617) 338-0570. The winning team will secure the state championship and
advance to the national competition in Madison, Wisconsin, May 8-10. ■
Mone

Continued from page 1
lion dollar settlements and verdicts, and tried
cases that established new law.
He is the only
plaintiffs’ attorney to ever lead
the
American
College of Trial
Lawyers.
Michael E. Mone Sr.
He is often
called the “lawyer’s lawyer,” due to his
work representing lawyers and judges
accused of misconduct and other professional lapses.
“He considers it critical to provide representation to other members of the bar.
It’s his way of giving back to the profession,” says Mone’s son, Michael E. Mone
Jr., who practices with his father at the
Boston law firm of Esdaile, Barrett, Jacobs
& Mone. “He loves the practice of law.”
“Mike (Sr.) is a very charitable man,”
adds Camille Sarrouf, a trial lawyer at the
Boston law firm of Sarrouf Law. “He’s
not looking for self attribution. He has an
unselfish commitment to serve his profession.”

Born to be a trial
lawyer
Mone never wanted to be anything but
a trial lawyer. As a young boy growing up
in East Douglas, he spent countless hours
listening to the courtroom “war stories”
of his uncle, a prominent trial lawyer in
southeastern Massachusetts. “I was fascinated,” Mone says.
After earning a bachelor’s degree at
Middlebury College in Vermont, Mone
graduated from Boston College Law
School in 1967, and joined the Boston law
firm of Schneider & Reilly. Another BC
grad at the firm was a young lawyer named

He is often called the “lawyer’s lawyer,” due to
his work representing lawyers and judges accused
of misconduct and other professional lapses
Thomas E. Connolly. Although Mone was
only two years older, Connolly soon realized that Mone had a unique role at the
firm.
“Mike was on top of everything. He
was the guy everybody went to if they had
any problem, practical or legal,” says Connolly, who went on to spend 22 years on
the Superior Court bench before stepping
down and re-joining Mone at his current
firm. “Mike has this wonderful ability to
relate to people. It makes him very effective in the courtroom and everything he
does.”
Sarrouf agrees: “Mike has what to me
as a trial lawyer is a very enviable capacity to translate complex facts so the jury
can understand them, and to explain how
the law applies. It’s a great characteristic.”
Leo Boyle, a trial lawyer at Meehan,
Boyle, Black & Bogdanow, says Mone
was born to be a lawyer.
“He’s got that perfect combination of
keen mind, an immense understanding of
humanity and the quickest wit I’ve ever
known,” Boyle says. “Being in the mix
— doing bar work, volunteering, trying
cases, running a law firm — is not work
for Mike. It’s fun for Mike. He thrives on
it. It’s part of his sustenance.”
In addition to winning several multimillion dollar awards and settlements for
his clients, Mone has established new law,
including a discovery rule in medical malpractice cases and bad faith insurance litigation. He has been cited in every edition
of “Best Lawyers in America” and has
been recognized by “LawDragon” as one
of the 500 leading lawyers in America.

“Mike is the epitome of a top-shelf trial lawyer,” Healy says. “He’s a role model
for all of us. He’s had some of the leading
cases in the state, and created new areas
of law for injured victims. He can take a
case from start to finish, all the way up to
the Supreme Judicial Court. That’s very
rare in our profession. You can’t find such
a utility player in our field. He’s a giant
among lawyers in this state. He’s done it
all and done it well.”

An incredible story
Mone, who calls himself “just a storyteller,” says he is most proud of the cases
he has tried that established new law, and
the work he and his son did to free one of
the detainees at Guantanamo Bay. Mone
Jr., who did most of the legal work on the
three-year-long case, was finally able to
persuade the Irish government to take the
prisoner.
“You can’t imagine the number of
hours I put into this case,” says the younger Mone. “My dad allowed me to do all
that. He helped strategize, made calls
[and] bankrolled the whole thing. It was
absolutely his idea that we should get involved. It’s as much his achievement as
mine.”
“Those were very unpopular cases,”
Mone Sr. says of the Guantanamo Bay
detainees. “I felt we had to get involved.
I was just overwhelmed that my government, in my name and other citizens, was
acting in what I believed to be a lawless
manner by imprisoning these men.”
Mone credits his son for the outcome

— “he single-handedly started a human
rights campaign in Ireland” — and says
the case was one of the highlights of his
career.
“That young man was brought to
Ireland in shackles,” Mone says. “If I’m
remembered for anything in my career,
I hope it will be the moment that young
man stepped off the plane a free man.”

No substitute for
experience
Mone is already remembered for
much more than that.
“He’s had a great career,” Healy says.
“If anyone did just a fraction of what
Mike has done over the course of his career, he or she would have a great career.
Mike has really done it all.”
Mone says he has no intention of stepping down any time soon. He says the legal profession has changed significantly
since he began practicing.
“More cases go to arbitration or mediation. The hardest thing now is how to
train the next generation of trial lawyers,”
says Mone.
He says there is no substitute for experience. “If you want to be a trial lawyer, you’ve got to find places where you
can get experience — the DA’s office, pro
bono work, smaller firms that believe in
giving young lawyers cases to try.”
Among the many honors he has received over his career are honorary doctor
of law degrees from Middlebury College
and Suffolk University.
He has served on judicial nominating
committees at the request of former Gov.
Michael Dukakis, the late Sen. Edward
Kennedy, and Sens. John Kerry and Elizabeth Warren.
“Mike has always been a leader,”
Boyle says. “He’s had a huge impact on
our profession.” ■
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MASSACHUSETTS BAR FOUNDATION
Ke e ping the promi se of ju stice since 19 6 4

2014 MBF AnnuAl Meeting
thursday, Jan. 23, Social law library
John Adams Courthouse, Boston
Newly elected MBF President Robert J. Ambrogi

2014 Great Friend of Justice Award recipient Michael E. Mone and New Leadership Life Fellows Alfred J. Geoffrion Jr., Mindee E.
Wasserman, MBF Treasurer Harvey Weiner, Wendy Sibbison, John
MBA President Douglas K. Sheff
J. Carroll Jr., and MBF and MBA Past President Alice E. Richmond

MBA Past President Paul R. Sugarman, MBA Chief Legal Counsel
and COO Martin W. Healy, Michael E. Mone and Benjamin Fierro III

New Foundation Life Fellows Dennis M. Lindgren, Angela McConney MBF Past President Jerry Cohen and Robert J. Ambrogi
Scheepers, Mary Lu Bilek and Barbara H. Mitchell

MBF Past President Steven L. Wollman, Hon. Peter W. Agnes and
Hon. Bonnie H. MacLeod-Mancuso

BUILDING A STRONG FOUNDATION

save tHe date
mBF 50th anniversary Gala dinner
thursday, oct. 23
Colonnade Hotel, Boston

thank you to our newest fellows
Foundation Fellows
Mary Lu Bilek
UMass School of Law
Jacquelynne J. Bowman
Greater Boston Legal Services, Boston
Leslie P. Chuang
Attorney at Law, Boston
Jennifer K. Dieringer
Community Legal Aid, Northampton
Audrey M. Donovan
Attorney at Law, Scituate
Judith M. Flynn
Elder Law Office of Judith M. Flynn,
Rockland

louis d. Brandeis Fellows
John Achatz
Klein Hornig LLP, Boston
Bret A. Cohen
Mintz Levin, Boston

Alfred J. Geoffrion Jr.
Law Offices of Alfred J. Geoffrion Jr.,
Springfield
Catherine E. Reuben
Hirsch Roberts Weinstein, LLP, Boston
James E. Tashjian
Tashjian Simsarian LLP, Worcester
Mindee Wasserman
Mindee Wasserman JD CFP, Boston

oliver wendell Holmes Fellows
Daniel J. Gleason
Nutter McClennan & Fish LLP, Boston
Michelle A. Keith
Attorney at Law, N. Dartmouth

Why I give
“When I contribute to the MBF,
I know that my gift has a direct
impact in helping someone who
desperately needs the help of a
lawyer — usually for something
crucial to their life — but cannot
possibly afford one. My gifts are
added to programs, large and
small, that have been selected by
attorneys I trust to get the most
bang for every gift dollar. Since I
don’t work in legal services myself,
I know that giving is a responsibility
and a privilege. And, a donation to
the MBF is the best way to honor
a colleague’s achievement, new
office or other occasion.”

FOUNDATION FELLOW ELAINE M. EpsTEIN
Partner, Todd & Weld LLP, Boston

Christopher A. Kenney
Kenney & Sams PC, Boston
Robert S. Molloy
Destination XL Group Inc., Canton

The MBF Society of Fellows includes Massachusetts attorneys and judges who are committed to giving back to the profession and supporting legal services for the poor in our state. To learn more, or to join, visit www.MassBarFoundation.org.

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is role for every lawyer and judge at the MBF to help safeguard
the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org
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Bar Seen

Snapshots from around the MBA

Young Lawyers take center court
The MBA’s Young Lawyers Division hosted a Celtics Night on Feb. 12. Members of the division received a Jumbotron introduction and were able to sit courtside for pre-game warm-ups. The Celtics played the San Antonio Spurs at TD Garden. ■
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Keynote Speaker
Chris MaTTheWs
Host of MSNBC’s
“Hardball”

rep. garreTT J.
Bradley
(D-Hingham)

2014 President’s
Award Recipient

hon. MarTin J.
Walsh
Mayor of Boston

n
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Thursday, May 15
WesTin BosTon WaTerfronT hoTel
Reception 5:30 p.m. • Dinner 7 p.m.

2014 Legislator
of the Year
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sponsorship opporTuniTies
diaMond sponsor — $10,000
• Up to two tables for 10
• MBA membership for five attorneys (2014–15 association year)
• Full page advertisement in dinner program
• Sponsorship level recognition in Lawyers Journal
• Firm featured on MBA website
• Thank you ad displayed in Lawyers Journal
• Logo/firm name projected at dinner and on MBA website
plaTinuM sponsor — $5,000
• Table for 10
• Full page advertisement in dinner program
• Sponsorship level recognition in Lawyers Journal
• Logo/firm name projected at dinner and on MBA website
gold sponsor — $3,500
• Table for 10
• ½ page advertisement in dinner program
• Sponsorship level recognition in Lawyers Journal
• Logo/firm name projected at dinner and on MBA website
silver sponsor — $2,500
• Table for 10
• ¼ page advertisement in dinner program
• Logo/firm name projected at dinner

TaBles and individual TiCkeTs
Table for 10 — $1,500

Individual tickets — $150

look for evenT deTails on WWW.MassBar.org/ad14
LJ_AD14_0314.indd 1

3/17/14 2:35 PM
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MBA CLE

At-A-GlAnce

MARch continuinG leGAl educAtion pRoGRAMs By pRActice AReA

faculty spotlight

buSineSS law

lifecycle of a business part iV:
Mergers and Acquisitions
and Bankruptcy
Tuesday, March 18, 5–7 p.m.
MBA, 20 West St., Boston
Faculty:
David A. Parke, Esq.. program chair
Bulkley, Richardson & Gelinas LLP, Springfield
Francis Morrissey, Esq.
Morrissey, Wilson & Zafiropoulos LLP, Braintree
Euripides D. Dalmanieras, Esq.
Foley Hoag LLP, Boston

dAvid A. pARke

DaviD e. belfort

Bennett & Belfort PC, Cambridge
Program co-chair: “Employment Law for Lawyers”
Belfort is a founding member of Bennett & Belfort PC, an employment and business law boutique in Cambridge. Belfort litigates
employment and commercial disputes, and represents both individuals
and organizations in the areas of employment discrimination, restrictive covenants, wages, FMLA, whistleblower claims, fiduciary duty
claims, shareholder disputes and other related matters. He is currently
the president of the Massachusetts Employment Lawyers Association,
an organization dedicated to enforcing and advancing employee rights.
Belfort is a frequent author, commentator and lecturer on developments
in employment law, is AV rated by Martindale Hubble and has been named a New England/Massachusetts
“Super Lawyer” every year since 2006. He is also a volunteer member of Health Law Advocates, a pro
bono advocacy organization aimed at improving access to health care for under-served populations. Belfort
obtained his B.A., with honors, from Hobart College and earned his J.D. from The University of New
Hampshire School of Law. He resides in Newtonville.

catherine e. reuben

Hirsch Roberts Weinstein LLP, Boston
Program co-chair, “Employment Law for Lawyers”

building your law practice
Through Board Involvement and
Other Non-Profit and Civic Activities
Wednesday, March 19, Noon–1 p.m.
MBA, 20 West St., Boston
Faculty:
Sheryl Howard, Esq., program chair
Krokidas & Bluestein LLP, Boston
Stephen Seckler, Esq.
Seckler Legal Consulting and Coaching, Newton
Kristin Zampell Noon, Esq.
Executive Director, Wehham Museum

a

ssa

a

n



1 9 1 1

oci at io

chu

s

s Bar

tt

ss

e

sheRyl howARd



M

35th AnnuAl
lAbor & EmploymEnt
lAw Spring ConfErEnCE
thursday, April 24, 1–5:30 p.m.
university of mass. Club function room
225 franklin St., 33rd floor, boston

SAVE thE DAtE

Reuben provides counseling, training and litigation defense for
employers’ labor and employment matters. Her clients include both
private and nonprofit businesses, and professional organizations involved in a wide range of industries, including education, technology,
healthcare, human services, manufacturing, legal and other professional services, insurance, finance/banking, pharmaceuticals, journalism, retail and consulting.
Often quoted in the press on labor and employment law matters,
including Lawyer’s Weekly, the Boston Globe and NBC’s Today, Reuben
is ranked in Chambers USA for employment law. She is a frequent speaker on labor and employment law
issues and has chaired seminars and served on panels for a variety of trade, bar and continuing legal education associations, organizations and schools. She is an MCAD-certified trainer in discrimination, harassment and reasonable accommodation.
Reuben is a member of the Massachusetts Bar Association’s Budget and Finance committee, and formerly served as co-chair of it’s Labor and Employment Law Section. She is active in numerous other professional and civic activities and projects, including bar association task forces involved with youth outreach
and transgender inclusion.

Faculty:
Galen Gilbert, Esq., conference co-chair
Gilbert & O’Bryan PC, Boston
Angela L. Rapko, Esq., conference co-chair
Constangy, Brooks & Smith LLP, Boston
Meghan H. Slack, Esq., conference co-chair
Law Office of Meghan Slack, Arlington
Nathan L. Kaitz, Esq.
Morgan, Brown & Joy LLP, Boston
Denise I. Murphy, Esq.
Rubin & Rudman LLP, Boston
Beth Myers, Esq.
Rodgers, Powers & Schwartz LLP, Boston
Leigh A. Panettiere, Esq.
Sandulli Grace PC, Boston

GAlen GilBeRt

AnGelA l.
RApko

MeGhAn h.
slAck

Massbar/LEConfErEnCE • (617) 338-0530

labor & employment law

employment law for lawyers
Wednesday, March 26, 9 a.m.–noon
MBA, 20 West St., Boston
David E. Belfort, Esq., program co-chair
Bennett & Belfort PC, Cambridge
Catherine E. Reuben, Esq., program co-chair
Hirsch Roberts Weinstein LLP, Boston

Fundamentals of
Sophisticated practice
Business Valuations, Finding Hidden
Assets and Double-Dipping
Thursday, March 27, 4–7 p.m.
MBA, 20 West St., Boston
Program chair:
Marc E. Fitzgerald, Esq.
Casner & Edwards LLP, Boston
MARc e. FitzGeRAld

Supreme Judicial Court Rule 3:16 requires all persons newly
licensed to practice law in Massachusetts on or after Sept. 13,
2013 to complete a one-day Practicing with Professionalism
course. As the only approved provider offering the course in
multiple locations statewide, the Massachusetts Bar Association is committed to ensuring that newly-licensed attorneys
enter the profession in good standing by offering an affordable
and convenient means of satisfying this rule’s requirement.
Thursday, Mar. 20, 8:30 a.m.–5:30 p.m
UMass School of Law
333 Faunce Corner Road, N. Dartmouth

#CLE @MassBar
Follow us on Twitter for
announcements about
upcoming CLEs ... and more.

ReGisteR online At www.MAssBAR.oRG/cle oR cAll (617) 338-0530.
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Experts&Resources
florida per sonal injury

FLORIDA
ATTORNEY
LAW OFFICES OF

Randy C. Botwinick
Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• 29 Years • Co-Counsel and
Experience Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

ADR

Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

www.beverlyboorstein.com

ADR

ADR

Would You
Rather

N O R T H vs. S O U T H

T H vs. S O U T H
N O R T H vs. S O U T H

Gamble
or be

Certain!
We Could
Have Settled It!
www.northeastmediation.com

Case Evaluation | Full Neutral Panel
d Have Settled It!
We Could Have Settled It!
Case Evaluation | Full Neutral Panel

17.328.8888

www.northeastmediation.com

Dennis J. Calcagno, esq

6 1 76 .137 2. 83.2888. 8888 8 8

Murphy certified as elder law
attorney
Massachusetts Bar Association member and Milton attorney Philip D. Murphy
has become certified as an Elder Law Attorney by the National Elder Law Foundation, the only organization approved by the
American Bar Association to offer certification in the area of elder law.
Murphy, who has served as a member
of the MBA House of Delegates representing MassNAELA is “proud, very proud.
It’s all about bringing up the standards of
the practice to better serve the community
we serve.”
The process to become certified is a
grueling one. Only about 20 percent of
those who take the test pass. MassNAELA,
which has about 500 members and is the
largest state chapter of the National Academy of Elder Law Attorneys, only has about
25 lawyers amongst its ranks who are certified.
In addition to his recent certification,
Murphy has practiced law for more than
30 years in Milton and focuses on elder

Philip D. Murphy

and special needs law, including estate/
Medicaid planning, probate, real estate and
guardianship. ■

ADR

GLYNN MEDIATION

ennis J. Calcagno, esq

Bar News
Member Spotlights

www.northeastmediation.com

Case Evaluationwww.mdrs.com
| Full Neutral Panel

continued on page 11

Somerville named managing
partner at Hemenway &
Barnes LLP
Massachusetts Bar Association member Kurt F. Somerville has been named
managing partner of the law firm Hemenway & Barnes LLP. A graduate of Dartmouth College and Boston College Law
School, Somerville has advised high net
worth clients on a variety of issues and
concerns related to preserving, enhancing
and transferring family wealth for the past
year 30 years. Somerville is also an important figure in the trust and estates arena, serving as co-trustee of Jane’s Trust, a
leading charitable trust in New England.
In addition to his legal work, Somerville has served as a faculty member and
written course materials for Massachusetts Continuing Legal Education, the
American Law Institute, the American
Bar Association, the National Business
Institute and several other legal organizations.
Somerville succeeds fellow MBA

Kurt F. Somerville

member Stephen Kidder as managing
partner, who held the position from 2006
to 2013. ■

Feinberg and Pawa honored as
2013 Lawyers of the Year
Massachusetts
Bar
Association members Kenneth Feinberg and
Mathew F. Pawa were honored as 2013
Lawyers of the Year by Massachusetts
Lawyers Weekly, Rhode Island Lawyers
Weekly and New England In-House at
the 2014 Leaders in the Law event, held
Thursday, March 6, at the Boston Park
Plaza Hotel.
According to Massachusetts Lawyer’s Weekly’s webpage for the event,
Leaders in the Law: “… demonstrate
innovative and practical business and
legal skills, either as general counsel

or staff attorneys. They
are
corporate in-house
lawyers who
are leaders in
the community, forward
thinkers and best exemplify the noble
tradition of the legal profession.”
In addition, a special dedication
to honor the lifetime achievements of
MBA member John J. Curtin was made
at the event. ■
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Bar News

Calendar of Events
Tuesday, March 18

Wednesday, March 26

Managing Your Work Search
Process
10 a.m.-noon
MBA, 20 West St., Boston

Young Lawyer Speed Networking
5:30-8 p.m.
MBA, 20 West St., Boston

Tuesday, March 18
Lifecycle of a Business Part IV
Mergers & Acquisitions &
Bankruptcy
5-7 p.m.
MBA, 20 West St., Boston

11

continued from page 10
ADR

MERRIGAN ADR

Wednesday, April 2
Monthly Dial-A-Lawyer Program
5:30-7:30 p.m.
Statewide dial-in #: (617) 3380610
Hon. Thomas T. Merrigan (Ret.)

Thursday, April 24
Thursday, March 20
Practicing with Professionalism
8:30 a.m.-5:30 p.m.
University of Massachusetts
School of Law - Dartmouth, 333
Faunce Corner Road,
North Dartmouth

Mediation And Arbitration
Areas of expertise include

35th Annual Labor &
Employment Law Spring
Conference
1-5:30 p.m.
University of Massachusetts Club,
225 Franklin St., Boston

» Business Litigation
» Product Liability
» Personal Injury & Negligence
» Intellectual Property
» Malpractice
» Real Estate
» Domestic & Family Disputes

MerriganADR.com

Tuesday, April 29
Thursday, March 20
MBA Mock Trial Final Four Trial
1 p.m.
John Joseph Moakley U.S.
Courthouse, 1 Courthouse Way,
Boston
Worcester Regional Judicial
Center, 225 Main St., Worcester

Tuesday, March 25
MBA Mock Trial State Finals
10 a.m.-12:30 p.m.
Faneuil Hall Marketplace,
Great Hall, Boston

Wednesday, March 26
Employment Law for Lawyers
9 a.m.-noon
MBA, 20 West St., Boston

Wednesday, March 26
Blue Ribbon Commission Hearing
2-5p.m.
2nd Floor Conference Suite,
John Adams Courthouse,
1 Pemberton Square, Boston

ADR

Tiered Community Mentoring
Wrap-up Event
9 a.m.-noon
John Adams Courthouse,
1 Pemberton Square, Boston

tmerrigan@merriganadr.com
617-948-2148

court Reporting

brain injury

Would You Know A

HEAD
INJURY

Real-time webcast available
for purchase through MBA
On Demand at www.
massbar.org/ondemand.

If You Saw One?
Most
People
Wouldn’t.®

Indicates recorded session
available for purchase
(after live program) through
MBA On Demand at www.
massbar.org/ondemand.

Law Office of

Kenneth I. Kolpan, P.C.
For more
information, visit
massbar.org/
events/calendar

175 Federal Street,
Suite 1425,
Boston MA, 02110

617- 426 -2558
For info on brain
injury litigation, visit

www.court-reporting.com

Massachusetts SOLACE Chapter
connects legal community

court reporting

Do you know someone within the Massachusetts legal community who needs assistance? The Massachusetts SOLACE chapter can help.
The Massachusetts SOLACE Chapter harnesses the backgrounds and connections of
its members to provide critical aid in times of need. If you know a lawyer, paralegal, legal
assistant, legal staff member, court personnel or anyone who works in the legal profession
who needs support, have them email mass.solace@gmail.com
Confidentially, the Massachusetts SOLACE program will connect with its vast network of contacts to provide helpful contributions, such as clothing, gift cards, housing,
transportation, medical community contacts and a myriad of other possible solutions to
those in need. No money will be solicited.
Interested in becoming a SOLACE volunteer? Email us at mass.solace@gmail.com. ■

Your LegaL Support SYStem
Catuogno Court Reporting &
StenTel Transcription is the
premier source for all of your
legal support needs. We provide
the best in :
• Court Reporting
• Depositions
• Legal Typing
• Meeting & Conference Room
Rentals
• Videoconferencing
• Email Encryption w/ Zixcorp
Home of

www.kolpan.com

DATA SECURIT Y

Your clients come to you
for legal protection.
You can come to Infoshred
for data protection.

Infoshred has been a family and woman-owned
shredding and storage provider since 1997.
Our reputation is built on providing clients with
personal customer service. You can count on us
for all of your legal document destruction and
records storage needs. Call us
today for a free consultation.

THE LAWYERS CONFERENCE CENTERS
At the Offices of Catuogno Court Reporting

R

Call Today!
888-228-8646

Offices in:
Springfield • Boston
Worcester • Providence

888-800-1552

www.infoshred.com

continued on page 12
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continued from page 11
e-discovery

DIABILIT Y INSU R ANCE

OA M
●

●

O ’Connell, A ttmor e & M or r is, LLC

Daniel T. Wright, Esquire
Former Lead Disability
Counsel for MassMutual

Bar News

Join ‘12 for 12’: It’s more than
funding. It’s fairness.
Funding for Massachusetts courts
and civil legal aid programs is not just
a lawyer issue — it’s a fairness issue.
That’s why the Massachusetts Bar Association has launched its “12 for 12”
initiative — asking 12,000 lawyers to
reach out to 12 clients each, to ask state
lawmakers to support our courts and legal aid programs in the fiscal year 2015
budget.
Join “12 for 12” by asking 12 of your
clients to call or email their legislators to
voice their support for increased funding
for our courts and legal aid programs.

Please watch and share our new
video, “12 for 12” Program: Funding
Fairness for Our Courts and Legal Aid,”
where Mass. Bar Association President
Douglas K. Sheff explains why funding
for our courts and legal aid programs is
so important. You can view the video
and direct clients to our website, www.
massbar.org/12for12, for FAQs, sample
language and other useful links.
The goal of this initiative is to ensure that elected representatives hear our
collective call for increased funding for
courts and civil legal aid programs. ■

Disability Insurance
Claims Litigation
www.oamlaw.com
dwright@oamlaw.com
800-261-8522
HARTFORD

BOSTON

www.Evidox.com

e xpert witness

LEGAL RESEARCH

“President Doug Sheff is putting the
people first. Nothing speaks so strongly
to that than his ’12 for 12’ initiative. He
is asking bar members to reach out to their
citizen friends, urging them to contact
their legislators for enhanced funding for
the courts. Hopefully he is both applauded
and supported by a show of support
across the state. If each member contacts
12 non-member citizens, his idea will
reach nearly 100,000 people. I heartily
support him and his grassroots idea.”

John Carroll, chair, Equal Justice Coalition

1,433 Massachusetts Attorneys have used

MEDIATION

AAD 2"x4"
colortad
sure
y L1:Layout
bonds1 3/19/10 2:19

A.A.DORITY
Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

SURETY
BONDS
Since 1899

Office: 617-523-2935
Fax: 617-523 -1707

www.aadority.com
Judge Steinberg

Judge Smoot

Judge Kopelman

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

A.A. DORITY
COMPANY, INC.
262 Washington St. • Suite 99
Boston, MA 02108

continued on page 13

“The best part of being a legal aid
attorney is the ability to assist low income
families to stay in their homes, obtain safe
shelter, combat wage theft and secure
erroneously denied benefits, such as

social security disability, unemployment
and welfare. The hardest part of being a
legal aid attorney is that our office must
turn away so many clients who need our
representation to protect their livelihood,
health and families. For that reason, I am
so appreciative of the ’12 for 12’ effort
to heighten awareness of the need for
increased funding. This increase will begin
to make up for the huge drop in funding
from the Interest on Lawyers’ Trust Funds
(IOLTA). We are grateful for the MBA’s
leadership to assure fairness for all in our
justice system regardless of how much
income you have.”
 Monica Halas, employment law unit lead attorney,

Greater Boston Legal Services
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Bar News

Mass. Bar Association honors
U.S. Rep. Tammy Duckworth
Earlier this month, Massachusetts Bar
Association (MBA) President Douglas K.
Sheff recognized U.S. Rep. Tammy Duckworth (D-IL) for her service towards victims of the Boston Marathon bombings.
Duckworth, an Iraq war veteran and
Black Hawk helicopter pilot, lost both her
legs and wounded an arm when she was
shot down over Iraq in 2004. A recipient
of the Purple Heart, Duckworth has visited with victims of the Boston Marathon
bombings, including MBTA Transit Police Officer Richard Donohue at Spaulding Rehabilitation Hospital.

“Representative Duckworth embodies the ideals of the Massachusetts Bar
Association and its members,” said MBA
President Douglas K. Sheff. “We are
proud to honor her continued work with
Boston Marathon bombing victims and
the inspiration she has provided to survivors of this tragedy. Since the marathon
bombings last April, the Massachusetts
Bar Association has also been a vocal
advocate for bombing survivors and our
attorneys have provided pro bono assistance to those who needed legal help and
information.” ■

Experts&Resources
continued from page 12
ADR

SRBC

SUGARMAN, ROGERS, BARSHAK & COHEN, P.C.
Attorneys at Law

Mediation • Arbitration
by a trial lawyer with over
20 years of experience as
a neutral
Jeffrey S. Stern

American College of Civil Trial Mediators
National Academy of Distinguished Neutrals

Business • Probate Disputes • Employment • Products Liability
Personal Injury • Medical Malpractice • Construction
Professional Malpractice • Insurance • Partnership Dissolution
617-227-3030 • www.srbc.com • stern@srbc.com

Mass Lawyers Journal MEDIATION
4” high” x 4” wide”
2012

MBA President Douglas K. Sheff honors U.S. Rep. Tammy Duckworth (D-IL) for her
service towards victims of the Boston Marathon bombings

Photo by Jeff Thiebauth

Criminal Justice Compensation
Panel to hear from practitioners
The Massachusetts Bar Association’s
Blue Ribbon Commission on Criminal
Justice Attorney Compensation will hold
a hearing on March 26, 2014, at 2 p.m.
in the 2nd Floor Conference Suite at the
John Adams Courthouse. The hearing
is an opportunity for current and former
criminal practitioners to discuss the challenges they face living in Massachusetts
where compensation rates have changed
little in the 20 years since the MBA’s
groundbreaking Callahan Report was issued.
The commission was appointed this
year by MBA President Douglas Sheff
and is chaired by MBA Past President
Richard P. Campbell. Members include:

Denise Squillante, MBA past president;
Randy Chapman, Chapman & Chapman
PC; William D. Delahunt, former congressman and district attorney for Norfolk County; Hon. Suzanne V. DelVecchio (ret.) former chief justice, Superior
Court, mediator, Commonwealth Mediation; Hon. Charles Johnson, chief justice,
Boston Municipal Court; Martin Kane II,
McGrath & Kane; Gerard T. Leone, partner, Nixon Peabody LLP and former district attorney, Middlesex County; Richard
Lord, chief executive officer and president, Associated Industries of Massachusetts; and Martin W. Healy, MBA chief
legal counsel and chief operating officer,
who serves as commission counsel. ■

E xpert Witness

YOUR AD NEEDS
TO BE HERE.
For all your
advertising
needs
in
Massachusetts
Lawyers
Journal,
contact
Rich Ofsthun.
(617) 896-5307
rofsthun@thewarrengroup.com

Members of the MBA’s Blue Ribbon Commission on Criminal Justice Compensation are examining the impact of low prosecutor and
public defender salaries on the Massachusetts criminal justice system

continued on page 14

gain ad.pdf
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MEDIATION

Mediation

Bette J. Roth, Esq.

Francis A. Ford, Esq.

• Mediator
3/16/06

Former Worcester Country
Clerk of Courts
Extensive Mediation & Trial Experience

•12:47:01
ArbitratorPM
• Facilitator

FOR YOUR PRACTICE

Creating a successful
leadership transition
from law firm
founders
By Susan Letterman White

• Fact Finder

20+ years experience
New England ADR Superlawyer
• Former Trial Lawyer
•
•

FORD MEDIATION

“Every case can be
settled with hard work
and an open mind.”

www.FordMediation.com
Contact Fran Directly at
508-791-7776 or
franford@charter.net

Bette.roth@gmail.com
(617) 795-2425
www.RothADR.com

35 Harvard Street,
Worcester, MA 01609
(free parking at the door.)

Law yer a ssistance

NEVER AGAIN WILL A LAWYER
HAVE TO SAY THERE WAS
NOWHERE TO TURN.
617-482-9600 | www.lclma.org

l aw yer a ssistance

Your law
practice advisor.
Rodney S. Dowell, Esq.
Director, LOMAP

Assisting Massachusetts attorneys in establishing
and institutionalizing professional office practices
and procedures to increase their ability to deliver
high-quality legal services, strengthen client
relationships, and enhance their quality of life.

FREE ■ CONFIDENTIAL ■ PRACTICAL ■ SOLUTIONS

An LCL, Inc. Program
888.545.6627 | 31 MILK STREET, SUITE 810, BOSTON, MA 02109 | INFO@MASSLOMAP.ORG | WWW.MASSLOMAP.ORG

Recently, I assisted a law firm
in beginning a
leadership transition process. The
firm consisted of
one founder, additional lawyers,
three offices, professional support
staff and secretariSusan Letterman White
al support staff. In
a small firm, such as this one, leadership
transition often means an ownership transition too. When an ownership transition
changes the balance of power from vesting
fully in one or two founders to others, the
firm’s identity is put into flux. When identity changes, changes in responsibilities
for making the business model continue to
function effectively usually follow.

As a law firm owner,
be aware of what
you want
Changes in identity and decisionmaking authority for any organization
force the currently empowered owner or
leaders to consider their personal vision
for success and goals. This means first
asking a very personal question: What
do I want?
Seven months before the firm’s annual retreat, the founder and I first discussed a leadership transition. Between
then and October 2013, the founder, after
conversations with his spouse, expressed
the desire to transition ownership within
the next three to five years. Identifying
this SMART goal was an important first
step. SMART goals are Specific (ownership transition), Measureable (owner
to non-owner), Actionable (possible to
identify action steps to reach the goal),
Relevant (to vision of a successful and
happy future with spouse and no management responsibilities for a business),
and Time Bound (three to five years).
During the next six months, he began
thinking about what that really meant. He
was forced to consider the control he was
willing to give up. The firm’s name might
change. New owners might manage the
firm differently or might even change the
firm’s vision and strategy. Perhaps they
would decide to aim for a different target market. Perhaps they saw the firm’s
value differently. Although he wanted to
transition ownership, it also was possible
that none of the six possible attorneys,
identified as possible new owners, would
be interested in the responsibilities that
are tied to ownership.
When a business is generating adequate revenue and not facing any significant changes, lawyers rarely think
about what they want from their business. When faced with a “felt need” for
a change or an impending change, they
are forced to address the question. Regardless of whether you know or not,

your state of mind will affect what you
are willing to do. When you do not know
what you want, you avoid making intentional decisions about what to do and
tend to do what is easiest or what holds
your attention at any moment.

Face your fears and
create an action plan
It was decided that the annual retreat
would be used to test the possibility of an
ownership transition. This meant facing
a nearly unspoken fear and finding out
whether any of the six attorneys would
be interested in taking ownership of the
firm. If the answer was “yes,” the rest of
the time at the retreat could be used to
begin an ownership and leadership transition process. In this case, all six attorneys
expressed an interest in ownership. Had
they not been interested, this would have
been critical data about the available opportunities for purposes of attaining the
founder’s vision and goals for his happy
and successful future.

Ownership and
leadership transitions
raise strategy issues
The following strategy-related issues
are common in any ownership or leadership transition:
• Do the attorneys to whom ownership
and leadership is to be transferred have
the requisite skills to be effective? If
not, what skills are missing and what is
the plan to develop their skills?
• What is the current organizational
business model and strategy? Who is
responsible for doing what to bring in
business, do the work and collect revenue for delivering the work?
• What do the incoming owners and
leaders want for the future business
model and strategy?
• How will you create a shared understanding and language about the business model for the current and future
owners so that coordination of efforts
necessary for the transition of roles and
responsibilities becomes possible?

Create a shared
understanding of
and language for
discussing strategy
issues
In the capacity of law firm consultant and retreat designer and facilitator,
I was able to introduce a three-pronged
“Open System Business Model” to explain the law firm dynamics, roles and
responsibilities. (See Diagrams 1 and 2)
The intention was to get the attorneys
thinking about what roles and responsibilities, beyond doing good legal work,
are necessary to generate clients and revenue in any law firm. This is a significant
15
difference in thinking between
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In closing, prepare for an ownership
or leadership transition and increase
your success. It’s that simple. ■

Practicing

oc

2. Which of the organization’s structures ensure that the right people are
interacting as needed to reach assigned targets for: revenue generation, work production and revenue
collection? Which structures impede
such behavior? “Structures” refers to
the formal and informal groupings of
people.
3. Which processes are supporting the
skills and best practices necessary to
reach those targets? Which processes
are obstacles? The term “processes”
refers to the Open System Business
Model processes for generating requests for legal work, creating the
legal work and delivering work and
collecting fees.
4. Are resources being allocated as
needed to support revenue generation strategic plans?

ss

As mentioned in the introduction, an
ownership transition often changes the
balance of power, puts the firm’s identity in flux, and changes roles and responsibilities for making the business model
effective. It changes the organization
dynamics. Organization dynamics refers
to the interaction of strategy, structures,
processes and resource allocation.
When we talk about organization
dynamics, we are talking about how the
different parts of the organization interact to drive the organization’s revenue
generation strategy. Important questions
to review are:
1. Are the revenue generation centers
supposed to be individual attorneys
or groups of attorneys? Once centers
are identified, what is the strategic
action plan that is intended to enable
the centers to reach their revenue targets?

Request for
legal work

Throughout

a

Organization
redesign: What is
it and why does it
matter?

Input

with

Once the group shared a language
and understanding of the business model, they could discuss new behaviors to
support the effectiveness of the business model. Academic and anecdotal
research has repeatedly demonstrated
that the best way to learn how to lead
and develop marketing and sales skills
is by leading and engaging in marketing
and sales activities with specific goals.
Leading and engaging in marketing and
sales activities in small groups is the
ideal process design for the shared goals
of learning the skills and achieving sales
goals.
Five separate marketing and sales
teams were formed after identifying key
clients and potential clients, discussing
the best opportunities and deciding on
the top five opportunities. Each team
identified a team leader. I provided a list
of team leadership responsibilities and
team marketing and sales tasks. This
small change also planted the idea that
there will be a need for or an organization redesign.

Open System Business Model

«

Make immediate
process changes
that will drive
information sharing,
skill development
and future behaviors
needed to support
the business model

Diagram #1

1911

«

partners and associates or owners and
employees of a business.
After hearing an explanation of how
law firms generate clients and revenue
and seeing the business model, they examined the actual data collected on the
current state of the marketing and sales
roles and responsibilities in the law firm.
Review and discussion of the data identified two significant gaps in the marketing and sales activities. The first gap
was a complete absence of any attorneys
publishing to build lawyer reputation.
The second was a weakness in developing and adjusting marketing messages to
sell individual lawyers and the firm. This
“reveal” was the first step in beginning
to answer whether the attorneys had adequate skills and how efforts could be
coordinated for the business model to be
effective.
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Access to Justice

Justice for juveniles

Restorative justice another path for citizens of the commonwealth
By Erin F r eeb o r n

As we carry out our work in the legal community, it is good to consider the
legal maxim, “Melior est justitia vere
praeveniens quam severe puniens,” which
translates to, “Justice is better when it prevents rather than punishes.” At the same
time we also need to remember that one
who spares the guilty threatens the innocent. As you ponder these maxims,
we at Juvenile Court Restorative Justice
Diversion also lift up the voices of those
harmed by a criminal act and work with
the legal community to further justice in
our commonwealth. In doing so, we ask
you to consider the following questions:
How can we work towards justice that
prevents repeat offending, holds responsible parties accountable and increases
victim satisfaction?
What if a program existed that evaluated the root causes of a person’s delinquent act? In conjunction with law enforcement, family members, the victim
and supporting members of the community would come together to create individually-tailored, case-specific resolutions that demanded accountability while
providing support. Now, imagine if we
could accomplish all of this without prosecuting the juvenile in court. Imagine if
a successful conclusion allowed the first
time offender a second chance at a clean
criminal record while still being held accountable to all parties for his actions.
Wouldn’t this be an exciting way to reach
justice, increase victim satisfaction and
reduce recidivism?
Today, this kind of program does exist. Juvenile Court Restorative Justice
Diversion (JCRJD), a nonprofit diversion
program based on restorative justice, has
partnered with the Middlesex District Attorney’s Office to lead the commonwealth
in this new option for administering justice. This article explains the many steps
that took place in order to make this program a reality.
Restorative justice, an emerging niche
in the practice of law, is a set of principles that encourage engagement between
parties after a criminal act, and seeks to
assess the harm and determine what can
be done to repair it, while holding the offender accountable for their actions. In
the restorative justice framework, harm
is understood as between members of a
community, not between actors and the
state. The restorative justice model differs
from the traditional, more adversarial approach in four key ways. First, participation must be entirely voluntary for all parties. Second, the process focuses on the
harm created by the offense, rather than
seeking to prove the occurrence of the offense itself. Third, the responsible party
must acknowledge that their harmful act
created an obligation to the impacted
party and the larger community. Fourth,
the responsible party must engage in a reparative process with the impacted party,
their family, school and community, rather than being punished in isolation by the
state. Restorative justice aims to reestablish the personal and community relation-

Erin Freeborn is
one of the founders
of Juvenile Court
Restorative Justice
Diversion (JCRJD)
and serves as its
executive director. A
former criminal defense
attorney, she is educated in both theology and
law with a focus on restorative justice. Freeborn
has educated state senators and representatives,
juvenile court justices, prosecutors and defense
attorneys, academics and community members
about the benefits and feasibility of incorporating
restorative justice into our judicial system.

ships that were damaged.
For seven years, the Legal Skills
in Social Context (LSSC) program at
Northeastern University School of Law
(NUSL) has invested considerable human
capital into better understanding restorative justice’s value to the field of law,
and researching how its principles can be
implemented in legislation, school discipline and court diversion. As the director
of Legal Skills in Social Context and the
Social Justice Program (LSSC) at NUSL,
Professor Susan Maze-Rothstein has facilitated and directed nearly 100 students
since 2006 to complete five distinct LSSC
projects, numerous independent study
assignments and nearly 12,000 hours of
research.
LSSC research has shown that school
discipline has become increasingly punitive and adversarial, funneling children
and youth more rapidly into the criminal
justice system. The JCRJD program grew
out of this work and continues to help
bring restorative justice into practice.
JCRJD began its work in Middlesex County, in large part because of the
cross-agency collaborations and the demonstrated level of need in the community.
The support in Middlesex, and specifically the city of Lowell, was fostered by
First Justice Jay Blitzman and included a
variety of stakeholders, such as the District Attorney’s Office, Public Defender’s
Office, the public school system, police
department and several nonprofit community organizations that attended monthly
“School Court” meetings at the Juvenile
Court. In 2008, after seeing a sharp increase in the number of youth arraigned
in Juvenile Court and understanding that
a tarnished record can create a whole new
set of challenges for young people, this
collaborative set out to identify alternative methods for addressing the needs of
youth and families. The LSSC program
further supported the work of “School
Court” meetings through its dedicated research in 2010 for Associate Justice Leslie Harris of Suffolk County and First Justice Jay Blitzman of Middlesex County.
One result of these many efforts was the
new partnership with JCRJD as another
resource for the juvenile court.
Over the last few years, JCRJD has
become recognized as a positive option
for responding to cases in the Middle-

sex County Juvenile Court in Lowell.
JCRJD’s executive director is attorney
Erin V. Freeborn, an expert in restorative
justice practices. Freeborn is also a member of the Massachusetts Restorative Justice Collaborative and the strategic team
coordinating support for Senate Bill 52,
An Act to Promote Restorative Practices.
JCRJD’s primary facilitator at this
time is Janet Connors, a restorative justice practitioner, and a homicide support
services consultant at Beth Israel Deaconess Hospital. Connors realized the value
of restorative justice in her own life when
she met with some of the men who pled
guilty to killing her son in 2001. She is
widely considered one of the best practitioners in the commonwealth.
JCRJD is also supported by an active
board of directors, which includes two
Juvenile Court judges as advisory members and other professionals with relevant
experience in nonprofit organizational
development, fundraising and community
organizing: Professor Susan Maze-Rothstein, Liza Hirsch, Jeff Coots, Roy Karp
and Amanda Grant-Rose.
JCRJD’s primary partner is the Middlesex District Attorney’s Office. JCRJD
and Middlesex District Attorney Marian Ryan recently received support from
the U.S. Department of Justice, Office
of Justice Programs as awarded by the
Massachusetts Executive Office of Public
Safety and Security to accomplish their
restorative justice cases.1 District Attorney Ryan supports restorative justice programs because they “require offenders to
take responsibility for their actions, listen
to the victims, and take active and concrete steps to make amends to the victim
and community.” Her support has been
invaluable for JCRJD and the institutionalization of restorative justice and has positioned Middlesex County as a leader in
the state.
JCRJD’s mission is to keep at-risk
youth in school and out of juvenile detention by offering a restorative justice program that addresses the underlying causes
of conflict and true impact of crime on
communities. JCRJD’s goals include:
• To provide at-risk youth in Massachusetts with an alternative to the court
process.
• To provide a path to justice that is inclusive of victims’ voices and needs.
• To empower youth to be agents for
positive change in their communities.
• To train community partners about the
principles and practices of restorative
justice.
JCRJD is an exciting alternative resource for the juvenile court system because it has the unique opportunity to
consider cultural differences and socioeconomic impacts when addressing an offense. It is able to address the root causes
behind an event because restorative justice
shifts the paradigm with which we evaluate an event away from what laws have
been broken, who did it, and what punishment does he/she deserve. The paradigm
shifts to ask: who has been hurt, what
are their needs, and whose obligations

are these? JCRJD can then create a casespecific reparation agreement focused on
accountability and support. This individually-tailored solution identifies people and
systems to support a young person as they
make amends, helping fulfill one of the organizations primary missions — reducing
recidivism.
JCRJD also recently partnered with
the Lowell Police Department to conduct
trainings in restorative justice and help
law enforcement officers understand the
process for identifying cases, making referrals and participating in restorative justice meetings. Almost 1,000 police officers
from 33 departments, spanning Middlesex,
Essex and Suffolk counties, have attended
trainings since September 2013.
According to data provided by the
Lowell Police Department, from 20092011, an average of 407 young people
were arrested per year. The primary offense
categories were crimes against the person
(136), nuisance crimes (68) and property
crimes (62). JCRJD accepts referrals from
all of these categories and will be able to
reach more cases as law enforcement officers are trained about this new option and
how to flag cases.
JCRJD’s objective referral criteria offer diversion to young people of all races
and socioeconomic status. This model is
highly replicable and has the potential for
scale across Massachusetts. JCRJD has
expanded its geographic outreach beyond
the Lowell area. In 2014, JCRJD intends to
accept referrals from the entire Middlesex
County and focus on partnership building
that will lead to referrals from surrounding counties. This special initiative has the
potential to change the face of juvenile justice for hundreds of youth and community
members in the coming years. JCRJD’s
intervention with first-time offenders aims
to make a young person’s first encounter
with the court their last and JCRJD’s community involvement after a crime aims to
increase victim satisfaction and feelings of
public safety.
Today, the legal community in Massachusetts has widely accepted restorative
justice as an effective and impactful framework to use after a harmful act. For example, Middlesex County Juvenile Court has
embraced restorative justice as a diversion
option and the Boston Public School Committee has incorporated restorative justice
into the Disciplinary Code. Additionally,
restorative justice is the subject of pending
legislation on Beacon Hill, in Senate Bill
52, An Act to Promote Restorative Practices, which would provide restorative justice options for adults in the court system
as well as juveniles. If you are interested
in supporting this work, getting involved
with restorative justice in Massachusetts,
or learning more about the work of the Juvenile Court Restorative Justice Diversion
program, please contact Erin V. Freeborn
or visit www.RestorativeJusticeDiversion.
org. ■
1.

Federal grant # 2012-JB-FX-0042 The opinions,
findings, conclusions and recommendations expressed
in this publication are those of the authors and do not
necessarily reflect the views of the state or the U.S.
Department of Justice, Bureau of Justice Assistance.

Massachusetts Lawyers Journal | March 2014

17

Access to Justice

A benefit for all

How the benefit corporation could ensure access to justice for the underserved
By Joshua D. Nadreau

On Jan. 30, 2014, more than 500 attorneys descended on the State House to lobby their elected representatives to push for
increased funding for civil legal aid in the
2014 state budget. With a goal of $17 million, attorneys from throughout the commonwealth sought to highlight the importance of such aid, particularly in a climate
that has withstood a 51 percent decrease in
funding since 2008, despite a nearly 200,000
person growth of those eligible for free legal
representation.
Although the continued support for
civil legal aid is paramount, there exists an
even larger segment of the population that,
while ineligible for free legal aid, are incapable of affording legal representation and
remain grossly underserved in their basic
legal needs. For example, only individuals making less than $14,588, or just under
$29,813 for a family of four, qualify for the
free assistance offered by organizations such
as Greater Boston Legal Services. This results in a significant gap between those who
qualify and those who can afford “market”
rates. What is needed is an increased effort
to promote the availability of low cost legal
services, in addition to the pro bono civil aid
provided to those who qualify.
One way to help bridge this gap might
come from an unlikely place — our tax
code. Specifically, for-profit law firms and
attorneys dedicated to serving underserved
populations should receive preferential tax
treatment, akin to the tax breaks afforded to
others engaged in “charitable” pursuits.

Joshua Nadreau is an
associate at Sugarman,
Rogers, Barshak &
Cohen with a general
civil litigation practice
and a concentration in
business, employment
and insurance matters.
He is a 2013 graduate of Northeastern
University School of Law and holds a B.S. from
the University of Massachusetts Isenberg School
of Management.

Within the past decade, the Supreme
Judicial Court (SJC) has taken a somewhat
broader view of once strict charitable tax
laws. In particular, the SJC’s decisions in
New Habitat, Inc. v. Tax Collector of Cambridge, 451 Mass. 729 (2008), and Bridgewater State University Foundation v. Board
of Assessors of Bridgewater, 463 Mass. 154
(2012), have been viewed by many commentators as a liberalization of the commonwealth’s treatment of tax-exempt charitable organizations. That the SJC is willing
to revisit and modernize its application of
charitable tax laws suggests that it is time to
reconsider the tax status of what some consider “non-traditional” or “quasi-charitable”
endeavors.
Indeed, significant inroads have already
been made at the liberalization of once strict
limitations on a charitable organization’s operations. Although charitable entities remain

prohibited from distributing their income
to non-charitable uses, charities are already
permitted to charge substantial fees for their
services and pay significant salaries to their
employees.
For example, in New Habitat, the charity charged an “entrance fee” of $150,000 in
addition to $17,000 a month for the brain-injured residents of its long-term housing facility. Moreover, it has become commonplace
for charities to spend significant amounts of
money in salaries to their employees. According to the Attorney General’s 2013 report, “Massachusetts Public Charities CEO
Compensation Review,” CEO compensation
ranged from a “low” of $487,397 to a high of
$8,827,494 for CEOs of the 25 largest public charities throughout the commonwealth
from 2009-2011.
Given these staggering numbers, a solopractitioner or law firm charging $40 or $50
an hour to a client, who does not qualify for
free assistance or cannot afford representation, in exchange for a lower tax bill is certainly a “quasi-charitable” endeavor. If bona
fide charitable organizations are permitted to
make their directors and CEOs millionaires
while avoiding taxation, then it is certainly
time to consider expanding the umbrella for
charitable organizations to those engaging in
much needed, low-cost legal services, even
if they make a modest profit.
Such an expansion is unlikely to come
through judicial decisions alone. Fortunately, however, an appropriate framework
and enforcement mechanism largely exists
already for the legislature to follow: the
benefit corporation. Statutorily, benefit cor-

porations are for-profit entities with a purpose of creating a positive impact on society.
Enacted in 2012, the Massachusetts Benefit
Corporation Act added Massachusetts to the
19 states and the District of Columbia that
also recognize the socially conscious corporate entity.
Benefit corporations differ from traditional corporations in three significant ways.
First, benefit corporation fiduciaries are permitted to prioritize social responsibility and
its impacts over the corporation’s bottom
line without incurring the risk of shareholder
litigation. Second, benefit corporations are
subject to heightened oversight within the
organization by virtue of the statutorily mandated “benefit director.” The benefit director
oversees and reports on the corporation’s
public benefit goals, must be independent,
and may not serve in any other role within
the corporation. Finally, benefit corporations
are required to issue an annual benefit report, which evaluates the corporation against
an independent third party metric. Consequently, benefit corporations are subject to
increased accountability and oversight by
both third parties and their shareholders.
Building on this concept, I propose the
establishment of a new corporate entity, the
“legal benefit organization” (LBO), by the
legislature. Essentially, an LBO would serve
clients with income higher than the eligibility guidelines for existing civil legal aid programs, but not nearly high enough to afford
market-priced legal services. In exchange
for reduced taxation, attorneys would be
required to charge sub-market rates relative
to the client’s income. Such rates
22
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Accelerator-to-Practice Program

A curriculum-based access to justice initiative at Suffolk University Law School
By Jeffrey J. Pokorak,
Ilene Seidman and Gerald M. Slater

Law school applications are the lowest they’ve been in 30 years. Law school
enrollment is down significantly from last
year, and analysts see the trend continuing
for the 2014–2015 academic year.1 The lack
of current job opportunities and the potential for massive student loan payments have
discouraged many from entering the legal
profession.2 At the same time, many people
suffer harms due to a lack of affordable legal
services. Progress in achieving necessary
access to legal assistance relies on an influx
of new, talented and energetic lawyers.3
For many decades, law schools distanced themselves from the practice of law
and operated in a world separate from the
legal marketplace. Law school education
mainly focused on legal doctrine and theory,
while undervaluing acquisition of the skills
and professional values necessary to sustain
successful practices. The past practice of
the bar and law firms to compensate for this
deficit by offering post-graduate apprenticeships is largely over. Clients are no longer
willing or able to pay large sums for the
work of untrained junior attorneys. Simultaneously, the justice system has become
increasingly inaccessible to low- and moderate-income people. While statistics show
that fewer jobs exist for new lawyers, the
need for affordable legal services is growing exponentially. There is great dissonance
between the jobs law schools expect students to perform upon graduation, the actual
availability of these jobs, and the needs of
people for competent law school graduates
to represent them.
Several structural aspects of the legal
education’s legal services continuum have
combined to produce both a “practice gap”
and a “justice gap.” These include the legal
academy’s limitations in instruction in the
practice of law, serious disruptions in the
legal marketplace, and chronic insufficient
funding for provision of legal services to
middle-income and indigent people. The
practice gap is the distance between the
skills and knowledge students need to competently practice law and the abilities they
actually possess at graduation. The justice
gap is the chasm between the legal needs
of people and the availability of competent
(and compensated) lawyers to represent
them. A third gap — the “market gap” — is
the widening difference that exists between
the legal academy and the legal profession.
This market gap is where most law schools
currently exist: outside of, and independent from, the economics of the profession.
These three gaps have resulted in the separation of legal education from legal practice,
the realities of the justice system and the
economic realities of modern law practice.
Suffolk University Law School is working to introduce a new model of legal education that accelerates a student’s progression
from novice to practitioner within the three
years the student attends law school. To do
so, the school will expand the traditional
law school curriculum to include required
instruction in 21st century business competencies beginning in the first year, as well
as imbedding a fee generating law practice
within the law school as part of an expanded
experiential program. The purpose of the
program will be to prepare students to join
or start sustainable small practices serving
average-income clients. The Acceleratorto-Practice Program (Accelerator Program)
model may ultimately serve as a basis for
the redesign of legal education.
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at Suffolk University.
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prosecutorial discretion and capital punishment.

Ilene Seidman is
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violence in family law cases. Dean Seidman is
a co-creator of the Accelerator Program, and is
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curriculum that will prepare students for 21st
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Gerald M. Slater
oversees all
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Over 70 percent of lawyers in private
practice in the United States are in firms
of 20 or fewer attorneys.4 Nearly half of all
lawyers in the United States are solo practitioners.5 Although most law schools send a
majority of their students into small and solo
practices, much of traditional law school
education is designed to train associates in
corporate firms, with minor curricular deference to public interest and government
practice. Although many of these attorneys
choose solo or small firm practice intentionally, current economic conditions are adding
to the growing ranks of legal entrepreneurs.
These graduates need client-based lawyering experience during law school, as well
as courses in business planning, marketing,
client generation and retention, technologybased practice systems, billing and attorney’s fees practice, fee-generating and feeshifting statutes, and other courses related to
the host of issues that attach to solo or small
firm practice.6
Low- and moderate-income individuals
cannot afford to obtain the services needed
to confront the legal problems of everyday
life. These problems include maintaining a
home in times of financial crisis; family disruption and death; unsafe or unlawful leased
homes; unfair, unhealthy, and discrimina-

tory work environments; and unlawful consumer practices.7 Innovative law practices
are demonstrating that lawyers can earn a
living representing clients in the legal problems of everyday life through representation
in fee-shifting cases, where government
fees are available, and in contingency fee
matters.8 Fee-shifting provisions might also
support the development of niche practices
in myriad specialties, such as environmental
law and corporate accountability litigation.9
Combined with available new technologies,
such practices can be supportable and profitable.
These three gaps — the market gap, the
practice gap, and the justice gap — define
the current crisis in legal education, while
also revealing a practical solution.

Accelerator-to-Practice

Students in the Accelerator Program
will be admitted directly into a program that
includes specialized professional development and law practice management instruction with three successive practical training
experiences. Such a market-based reorientation of the law school curriculum is one way
to move legal education from crisis to solution. It will enable law school graduates to
find or create gainful employment, servicing
the unmet market for affordable legal services and meeting the demands of evolving
modern practice.
The Accelerator Program has four essential components that respond to, and integrate the law school in, the legal market:
(1) a professional development and skills
curriculum that expands the required instruction to enable students to master a wider range of competencies; (2) robust training
in law practice technology; (3) experiential
training through supervised internships and
clinical experience; and (4) career development and practice supports to assist graduates as they enter the legal services market.
Each component is integrated into a fulltime, three-year program that includes two
summers and a significant portion of their
final year immersed in supervised practical
training.

A. Expanded Professional Development & Skills
Curriculum
Law school graduates are mostly unprepared for modern practice.10 This is due, in
part, to the lack of required instruction in
key competencies required of lawyers, including11 the business of law and law practice economics, legal technologies, project
management, organizational behavior, business communication, professional identity
and networks, and client-centered customer
service. Many employers now require job
applicants to possess these competencies.
The lack of systemic education in these areas results in the paradox of graduates who
arrive at a job required to possess the very
skills and knowledge they hope that work
experience will provide.
In the Accelerator Program, upper-level
required classes include Lawyering in the
Age of Smart Machines, in which students
build software applications for concrete exposure to legal knowledge engineering; Hit
the Ground Running, in which students create a business, marketing and technology
plan for a small or solo practice; Becoming
a Twenty-First Century Lawyer, in which
students learn lawyer pricing to the market,
craft an online presence, build a low cost
and/or virtual practice and the tenets of high
quality client service; Law Practice Tech-

nology, in which students use existing legal
technology in simulated client exercises;
Law of Attorney’s Fees and Costs, in which
students learn practice in areas of representation in fee-shifting cases; Legal Problems
of Everyday Life, in which students explore
the legal needs of average-income people
and the role of the small and solo firm bar
in expanding access to justice; Project Management for Lawyers, in which students
learn how process improvement and project
management tools apply to the legal profession to increase the probability of successful outcomes; and other traditional offerings
like Non-Profit Corporations, Administrative Law, Trial Advocacy and Alternative
Dispute Resolution. This expanded curriculum will be timed to help students integrate
knowledge with their development as practitioners as they proceed through a series of
practical legal experiences.

B. Technological Training and Innovation
The ABA recently amended the Model
Rules of Professional Conduct to emphasize
that “a lawyer should keep abreast of changes in the law and its practice, including the
benefits and risks associated with relevant
technology.”12 Competent lawyers need to
possess a sound understanding of law practice technology.13 This development also
holds the promise of making legal services
more efficient, affordable and accessible.
For example, the Legal Services Corporation sponsors technology initiative grants
specifically for this purpose,14 and held a
summit to explore how technology can expand access to justice.15
The Accelerator Program will promote
the use of technologies in practice and teach
students how to use current technologies
and to be life-long learners and innovators
in legal technology use. Suffolk Law’s new
Institute for Law Practice Technology and
Innovation will ensure that our graduates
not only meet, but exceed, this new practice
standard.16 Accelerator Program graduates
will be able to employ, create and take full
advantage of available technology to create
successful careers in the 21st century legal
marketplace.

C. Experiential Training through Internships &
Clinical Courses
Recognition that the market requires law
graduates to arrive at work with practicebased skills is evidenced by the growth of
experiential programs and opportunities at
most law schools.17 However, the common
lack of pedagogically sound integration
of experiential and classroom instruction
deprives graduates of the complete education they need to actually do what lawyers
do. Post-graduate incubator programs are
one attempt to address this deficiency; but
the collapse of the apprenticeship model in
the market and the requirements of modern
practice suggest the best scalable model is
to imbed a sustainable law practice within
the law school.
Suffolk Law will create a non-profit entity to provide legal services to average income individuals and families, while teaching students how to engage in the skilled,
ethical, reflective and sustainable practice
of law (the “Accelerator Practice”). Unlike
other law school clinics, the Accelerator
Clinic will provide fee-for-services replicating successful legal business models that
focus on alternate fee structures and cases
which themselves generate attorneys’ fees
22
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Decanting after Morse v. Kraft

SJC takes up ‘pouring’ issue in Kraft family trust
BY Deb r a Ra hmin S ilbe rs t e i n a nd
Ch rist o p her G . R . Dav i e s

To a wine enthusiast, decanting serves
a dual purpose: to provide aeration and
to separate the wine from any sediment
that developed during the aging process.
To decant, simply pour the contents of the
wine bottle into a separate container (the
decanter), leaving undesirable sediment
behind. To the trust and estate attorney,
decanting generally means “pouring” the
assets of an existing trust into a new trust
(the decanter), and the sediment are the
provisions of the old trust left behind.
It might sound fairly simple, but the
power to decant can have serious implications by changing a grantor’s intent,
omitting or restricting beneficiaries, and
causing unintended tax consequences.
Policy in Massachusetts, by its relative silence on the subject, appears to recognize
this. In fact, during the recent enactment
of the Massachusetts Uniform Trust Code
in 2012, and a full review of trust law during the process, Massachusetts chose not
to adopt a decanting statute.
Despite the legislative silence, the Supreme Judicial Court (SJC) recently took
up the decanting issue in Morse v. Kraft,
466 Mass. 92 (2013). Richard Morse, sole
trustee of the Kraft Family Irrevocable
Trust (the trust), sought the SJC’s approval to decant the trust’s assets. Created
by Robert K. Kraft (the donor) in 1982,
the Kraft Family Irrevocable Trust was
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designed for the benefit of the “children
of the marriage of the donor and Myra H.
Kraft,” a class that consisted of four sons
when it closed at the death of Myra H.

Kraft in 2011. Each son was an income
beneficiary of his own subtrust, and a potential object of powers of appointment
held by the other sons.
The trust, however, allowed only ”disinterested trustees” to participate in distribution decisions. At the time the trust was
created, the sons were minors, so “it was
impossible to know whether they would
develop the skills and judgment necessary
to make distribution decisions concerning
their respective subtrusts.” Id.
Morse, however, wanted to delegate
his trustee powers to the Kraft sons, who
were now adults and able to manage their
own financial affairs. Desirous of removing this restriction, and with the knowledge that the SJC’s imprimatur would
be necessary to qualify the new trust as
“grandfathered” under IRS GenerationSkipping Tax Regulations, Morse filed a
petition asking the court to interpret the
trust’s language as authorizing decanting
without court approval.
Starting with Florida in 1940, the common laws of a number of states have also
authorized decanting in some form, with
varying restrictions. See Phipps v. Palm
Beach Trust Co., 142 Fla. 782, 786 (1940);
See also Florida Statute §736.04117 (enacted in 2007 and authorizing decanting
by statute); In re Estate of Spencer, 232
N.W. 2d 491 (Iowa 1975); Wiedenmeyer v. Johnson, 55 N.J. 81 (1969). These
courts have generally taken the position
that a trustee who has the absolute discre-

tionary power to create in a beneficiary
an estate in fee simple, as a consequence
of that power, has the authority to create
in that beneficiary an estate in less than
fee simple. See Phipps, 142 Fla. at 786. In
other words, if the trustee can distribute to
the beneficiary outright, then, absent further restrictions, the trustee may distribute
to that beneficiary in further trust. Adopting this same position, the SJC recognized that the almost unlimited discretion
granted to Morse as trustee of the 1982
trust, to make outright distributions to or
for the beneficiaries, inherently included
the power to distribute in further trust. See
Morse, 466 Mass. at 95.
Preferring to leave the issue to the legislature, however the SJC did little to clarify the metes and bounds of the decanting
power in Massachusetts. While the court
recognized the existence of the common
law power, it stressed that whether a trustee has the power to decant depends on
the facts and circumstances of each individual case, and placed great significance
on the donor’s intent. See Morse, supra,
at 97 (“in interpreting a trust, the intent
of the settlor is paramount”). The specific
Morse facts strongly supported the SJC’s
decision, as there was testimony from the
donor and the original drafting attorney
regarding their intent to allow decanting,
even though the trust was silent. The SJC
also explicitly declined to adopt the Boston Bar Association’s recommendation
of a broad decanting power, irre22
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So, you want to be a trustee?
A primer for the care of your trust

By Peter M. Shapland and
Glynis A. Ritchie

In most jurisdictions, lawyers rarely,
if ever, serve as trustees of the trusts established by their clients. The fiduciary
obligations of a trustee are broad, and it
often makes good sense to designate a
bank or responsible family member to
serve as trustee. Since at least the late 19th
century, however, many clients in Boston
and throughout New England have asked
their estate planning lawyers, who know
their legal and financial affairs best, to
serve as trustees. Over the years, those
responsibilities have helped sustain the
practices of lawyers in small and large
firms alike, many of them with established
trust departments. Now, as the legal profession evolves and lawyers develop new
skills, more practitioners are considering
taking on active trusteeships. This article
provides a brief overview of some of the
more significant obligations of a trustee of
a private trust, including making distributions, asset custody and investment management, record keeping, and legal and
tax compliance.

Duties and
Distributions

The duties and powers of a trustee are
defined by relevant state and federal law,
and by the terms, both expressed and implied, of the governing trust instrument.
The trustee’s core obligation is to administer the trust for the benefit of the beneficiaries in accordance with the settlor’s intent.
The trust instrument provides the “rules of
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the road” with respect to how it should be
administered, including identifying beneficiaries, establishing distribution stan-

dards, and outlining both reporting obligations and the scope of permissible investments. Generally, if the trust instrument
contemplates a particular action, it may be
undertaken if the trustee determines it is
in the best interest of the beneficiaries and
does not violate public policy.
In addition to the terms of the trust, the
parameters of a trustee’s powers are defined by a large body of trust and tax law.
Any potential trustee should familiarize
herself with the Massachusetts Uniform
Trust Code (MUTC), which provides the
framework and “default rules” within
which Massachusetts trusts should be administered. See Mass. Gen. L. ch. 203E
(2012). The MUTC also outlines avenues
to the court, if and when judicial intervention is appropriate, and it establishes certain duties that cannot be avoided. These
duties include, but are not limited to: (1)
duties of skill, care, and loyalty (see id. at
§§ 802, 804, 806)); (2) duty to furnish information to, and communicate with, beneficiaries (id. at § 813); (3) duty to avoid
conflicts of interest (id. at § 802); (4) duty
to segregate property (id. at § 810); (5)
duty of impartiality regarding current and
future beneficiaries (id. at § 803); and (6)
duty to enforce and defend claims of the
trust (id. at § 811).
In addition to the MUTC, a trustee
must understand the Massachusetts Prudent Investor Act (MPIA), G.L.c. 203C,
which addresses fiduciary investment authority as it concerns the investment performance of the trust portfolio as a whole.
Broadly stated, the MPIA permits a trustee
to invest assets under the “modern investment portfolio,” or “total return” theories,

an important evolution from prior standards. Equally important is the Massachusetts Principal and Income Act, G.L.c.
203D, which establishes, in part, duties
relating to determining appropriate distributions of trust property to current beneficiaries. A successful trustee understands
the importance, and interrelation, of both
the MPIA and Principal and Income Act
and takes them into consideration when
setting investment policies and making
distribution decisions. Massachusetts case
law also provides a rich source of trust law
principles (a discussion beyond the scope
of this article).
Once familiar with the trust document and relevant laws, and upon acceptance of the trusteeship, the real work of
administration begins. First, and perhaps
foremost, a trustee makes distributions to
current beneficiaries while still preserving trust principal for future beneficiaries.
When making distributions, a trustee must
respect the express provisions of the trust,
which range from an “ascertainable standard” to broad discretion. Whatever the
case may be, a trustee making distributions should keep in mind the current and
future financial needs of current beneficiaries, while remembering the interests of
future beneficiaries (involving the duty of
impartiality).

Asset Custody
and Investment
Management

Ensuring that trust property is preserved for current and future beneficiaries
is a key fiduciary responsibility. Avoidable
23
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Petition for instructions and complaints for
declaratory judgment in the Probate Court
Tools to determine intent and keep the peace

B y Pat r i c i a L . Dav i d s o n

Fiduciaries have a lot of authority;
the proverbial buck stops with them. And
with all that discretion, not to mention all
that fiduciary duty, fiduciaries must have
all the answers, right? Aren’t they the
omniscient wizards of wills and trusts?
Believe it or not, trustees and personal representatives do not have all the
answers. Neither do their wise counsel.
Sometimes an instrument is clear as
mud. Or it is internally inconsistent. Or
the beneficiaries have different opinions
about what a fiduciary should or should
not do.
When questions about the interpretation of an instrument persist, petitions (or
sometimes complaints) for instructions
and complaints for declaratory judgment utilize the probate court’s equity
jurisdiction to solve issues that may or
may not be adversarial. While a petition
for instructions takes a neutral position,
a complaint for a declaratory judgment
defines a controversy and then advocates
for a specific resolution.
A petition for instructions asks the
court, “what do we do?” A fiduciary typically files the petition, seeking specific
direction from the court in the form of
a judgment. The judgment resolves the
legal question and provides guidance to
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the fiduciary, successor fiduciaries and
beneficiaries.
The judgment also should insulate
a fiduciary from liability for actions the
fiduciary takes in accordance with the
judgment. A petition for instructions and
the resulting judgment take some of the
guesswork out of fulfilling fiduciary obligations and thus should help avoid, or at
least minimize, conflicts with beneficiaries and the potential claims for breach of
fiduciary duty that can arise from those
conflicts.

In addition to how to interpret an ambiguous instrument, questions asked by
a petition for instructions can include
how to make distributions, how to value
assets, whether or not there is authority
to take action, how to apply or interpret
relevant law, and whether adopted issue
have the same rights as biological issue.
A petition for instructions must address
a present issue. It cannot request direction on a future duty, hypothetical action
or ratification of the fiduciary’s past conduct.
A petition for instructions is specifically permitted by the Massachusetts
Uniform Trust Code (MUTC). G.L.c.
203E, §§ 302-04. It must be served upon
all interested parties. A citation may also
direct publication of the proceedings. In
many cases, the fiduciary may seek and/
or the court may require the appointment
of a guardian ad litem to represent the interests of minors, incapacitated or unascertained beneficiaries. Virtual representation under the MUTC may minimize
the need for a guardian ad litem in some
circumstances.
A petition for instructions can provide a context for interested parties, usually differing beneficiaries or factions of
beneficiaries, to litigate if they seek to
take a position on the issues. Often, once
the petition tees up the issues, a fiduciary

can watch from the sidelines as beneficiaries with opposing legal positions litigate.
For example, a will may be ambiguous about the distribution of a share of a
beneficiary who predeceased the testator.
A literal reading of one sentence seems
to indicate the share passes to the testator’s surviving siblings and a literal reading of another sentence seems to indicate
the share passes to the issue of the surviving siblings. Everyone agrees that the
drafting is poor and ambiguous. Rather
than make a distribution that may or may
not be consistent with the testator’s intent
or that may or may not anger the siblings
or the issue of the siblings, the personal
representative should file a petition for
instructions. The siblings or issue of the
siblings’ can then decide whether or not
to advocate in a favor of one interpretation and potentially litigate against those
who have a different interpretation.
Litigation of the issues raised by a
petition for instructions is governed by
the interplay of the Supplemental Rules
of the Probate and Family Court and
the Massachusetts Rules of Civil Procedure. Interested parties often choose not
to appear, agreeing that an instrument is
ambiguous and willing to let the court
decide whatever the court decides. Or
interested parties may file an
23
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Health care protections strengthened

Final parity rule supports protections for mental health and addiction benefits
By Laura Goodman

On Nov. 8, 2013, mental health stakeholders across the nation applauded the
release of a “Final Rule” implementing
the Mental Health Parity and Addiction
Equity Act of 2008 (MHPAEA).1 The
long-awaited regulations arrived more
than five years after the MHPAEA was
signed into law. Although interim regulations were issued in 2010, the Final
Rule offers much needed clarification
and more definitive guidance on a complex area of health care law.2

Background on
MHPAEA

The MHPAEA is a federal law that
requires many health benefit plans to
cover mental health and substance use
disorder (MH/SUD) services to the
same extent the plans cover medical and
surgical services. For example, health
plans cannot impose greater financial
requirements (e.g., copayments) or
more restrictive non-financial treatment limits (e.g., prior authorization
policies) on behavioral health care. The
MHPAEA is not a mandated benefit law
in that it does not require a health plan
to offer mental health or substance use
disorder benefits. However, if a health
plan offers these benefits, it must do so
in compliance with the MHPAEA.
Health plans subject to MHPAEA
requirements include large group employer-sponsored health plans (both fully insured and self-funded), Medicaid
plans administered by a Managed Care
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Organization (MCO), and large nonfederal government employee plans
that have not “opted out” of the law.
The Patient Protection and Affordable
Care Act (ACA)3 extends federal parity
protections to even more health plans.
As of Jan. 1, 2014, all individual health
plans and most small group plans must
comply with the MHPAEA as a result
of the ACA’s “essential health benefits”
requirement.
Health plans have some time to
come into full compliance with the
MHPAEA’s final regulations; new provisions in the Final Rule do not take
effect until plan years beginning on or
after July 1, 2014. Because most health
plans operate on a calendar year basis,
they will have until Jan. 1, 2015, to become fully compliant.

Final Rule Highlights

While the MHPAEA provides
significant consumer protections for
health plan members requiring mental
health or substance use disorder treatment, the lack of final regulations led

to uncertainty surrounding application
of the law. State and federal agencies
charged with enforcing the MHPAEA
were unsure how to effectively implement the law’s requirements, resulting
in relatively weak enforcement efforts.
The final regulations provide more clarity and give more clout to the agencies,
which will ultimately improve access to
needed treatment of mental health and
substance use disorders.
The key provisions of the final regulations include:
• Clarification that parity requirements apply to the full “scope of
services” offered by a health plan,
including “intermediate” services
such as residential treatment, partial
hospitalization and intensive outpatient programs.
• Prohibition of discriminatory limitations on coverage based on provider
geographic location, facility type, or
specialty.
• A requirement that insurers disclose
more comprehensive information
about how they make coverage decisions.
• Clarification that states have primary enforcement authority when it
comes to parity.

Parity across a
broader scope of
services

Prior to the Final Rule, a major unresolved issue was whether the MHPAEA’s requirements apply to the full

“scope of services” available to treat
mental health and substance use disorders. While the MHPAEA and its 2010
interim regulations discussed inpatient
and outpatient benefits, they were silent
on “intermediate” services such as residential treatment, partial hospitalization, and intensive outpatient programs.
Significantly, the Final Rule clarifies
that intermediate MH/SUD services are
subject to federal parity requirements.
While health plans do not have to offer
benefits for any particular intermediate
MH/SUD service, a plan must cover
any intermediate MH/SUD services that
are comparable to intermediate services
covered for medical/surgical conditions.

Non-Quantitative
Treatment Limitations

The MHPAEA and its interim regulations prohibited plans from imposing
disparate financial requirements (e.g.,
copayments) for MH/SUD treatment,
and barred plans from covering fewer
office visits or hospital days for such
care. The interim rule also interpreted
the law to prohibit “non-quantitative
treatment limitations” (NQTLs), which
cannot be measured in numbers or dollar amounts. Two examples of NQTLs
are prior authorization procedures and
“fail first” policies, where patients must
first try and fail at a lower level of care
(e.g., outpatient therapy) before a higher
level of care (e.g., residential treatment)
will be approved. Under the
23
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Continued from page 17
could be set by the Board of Bar Overseers
or he SJC and enforced by the Attorney
General’s Office.
Further restrictions could require legal benefit corporations to engage in a set
amount of pro bono work annually. In addition to being the first mandated pro bono
service in the commonwealth, it would also
have the beneficial effect of reducing the tremendous burden on civil legal aid programs
— programs that have seen more than $14
million cut from their annual funding since
2008.
While it may be challenging to find the

right mix of tax breaks needed to incentivize
a significant number of attorneys to take on
this work, it is well worth the effort. Without
question, the legal needs of low-income Massachusetts residents often go unmet. This is
particularly true with respect to residents
who earn too much to qualify for traditional
civil legal aid, but not nearly enough to pay
an attorney $200 or more an hour. It is also
no secret that traditional legal employment
opportunities are scarce. The lack of affordable legal services coupled with the annual
increase in new attorneys has resulted in a
paradoxical situation where there is both an

over-supply and an unmet demand. The legal
benefit corporation could serve to mitigate
both problems concurrently. By incentivizing for-profit work on behalf of low-income
individuals through reduced taxation, many
attorneys would be encouraged to engage in
such work, knowing that their own financial
stability would not be compromised.
As U.S. former Supreme Court Justice
Louis Brandeis stated in New State Ice Co. v.
Liebmann, a “state may, if its citizens choose,
serve as a laboratory; and try novel social
and economic experiments without risk to
the rest of the country.” With the evolving

liberalization of the charitable tax treatment, the SJC’s decision in New Habitat,
and minor adjustments to the existing benefit corporation framework, Massachusetts
has a chance to serve as one of Brandeis’
“laboratories.” Providing reduced taxation
in exchange for sub-market hourly rates, be
it through a legal benefit corporation or some
other mechanism, would affirm that Massachusetts is serious about the plight of its
underserved population and could position
itself as a leader in the struggle to provide
all of its residents with affordable access to
justice. ■

(both by case law and statute) and was
supported by dicta in Morse. See Id at 94.
This limitation was adopted by the Florida
Supreme Court in Phipps, supra, at 786787, and in varying forms by all states to
pass decanting legislation. See Wareh &
Dorsch, Decanting: A Statutory Cornucopia, Trusts & Estates, March 2012, 24
(“no state permits the direct addition of a
new beneficiary”). Restricting the class of
beneficiaries becomes more complicated,
however, when decanting less than the entire trust to a subset of beneficiaries, when
a future interest is accelerated, or when
a distribution standard is altered. States
address these situations in varying ways,
with a minority explicitly allowing the
acceleration of a future or contingent interest,1 and others vaguely stating that the
new trust may be for “one or more” of the
current beneficiaries.
Second, explicit limitations on
changes to distribution standards are less
common, but should be considered. The
majority of states are currently silent on
whether a distribution standard may be
changed through decanting. See Wareh &
Dorsch, supra, at 26. It is unclear whether
these states permit a change in distribution standard. Alaska, Delaware, New

York, North Carolina and Ohio explicitly
restrict the trustee’s power to change distribution standards.
Third, decanting powers may also
cause adverse tax consequences. The Internal Revenue Service has yet to issue
a final decision on the estate and generation skipping transfer tax consequences
of decanting.2 For estate tax purposes, if
a beneficiary is trustee (and can change
the distribution standard or distribute outright), or if the beneficiary has the power
to replace the trustee, the unbridled power
to decant may result in trust principal being included in the beneficiary’s estate.
Recognizing the potential for adverse tax
consequences, states have taken steps to
prevent this outcome. Alaska, for example, expressly requires that the new trust
adhere to the same standard for invading
principal as is contained in the original
trust.3
The Uniform Law Commission (ULC)
has formed a drafting committee to explore model decanting legislation, either
in the form of a standalone statute or an
amendment to the Uniform Trust Code.
The Decanting Ad Hoc Committee of the
Massachusetts Bar Association’s Probate
Section Council, rather than submit its

own legislative proposal, chose to wait for
the ULC’s recommendation.
The status quo in Massachusetts remains ambiguous. Without clear evidence
of the donor’s intent to grant the decanting power, is there a power at all? And if
the decanting power does exist, then what
limitations apply to its exercise? Absent
further case law, these questions will likely be answered, in time, by the legislature.
In the interim, decanting powers should
be used and exercised carefully. Given the
highly fact-sensitive nature of the Morse
opinion, trust documents should clearly
address the donor’s intent. Court approval
should be sought to determine the nature
and extent of the power in any particular
case where donor’s intent is ambiguous
or the power is not specified. Attorneys
drafting new trusts should discuss the
pros and cons of adding explicit decanting provisions with their clients. ■

D. Career Development & Practice Supports

59, and is printed here with the permission of
that journal. ■

Decanting after Morse v. Kraft

Continued from page 20

spective of the language of the trust. Id.
at 99. Further, the SJC put drafting attorneys on notice that, given the prevalence
of express decanting provisions in modern trust instruments, it would be unwise
to rely on the common law power in the
future. Id. at 100 (“We will then consider whether the failure to expressly grant
[the] power suggests an intent to preclude
decanting”).
The SJC also recognized that the power to decant is potentially the power to
amend an unamendable trust. (See Morse,
466 Mass. at 93). With that comes potential for abuse that future legislation in
the commonwealth will need to address.
Twenty-one states have adopted some
form of decanting legislation and a handful more are actively considering it. (See
M. Patricia Culler, American College of
Trust and Estate Counsel, List of States
with Decanting Statutes, Passed or Proposed, Nov. 15, 2013.) These states, in developing their legislation have developed
a myriad of restrictions and conditions on
the exercise of decanting powers to guard
against such abuse.
First, restricting the class of beneficiaries of the new trust to those identified by
the original trust is a common restriction

1.

Missouri (R.S. Mo. § 456.4-419); South Dakota
(S.D.C.L. §§ 55-2-15 – 55-2-21)

2.

See IRS Notice 2011-101, Transfers from an
Irrevocable Trust to another Irrevocable Trust
(sometimes called “decanting”); Requests for
Comments, available at: www.irs.gov/pub/irsdrop/n-11-101.pdf

3.

Alaska Stat. § 13.36.157.

Accelerator to Practice

Continued from page 18

tice-based decision modeling will be a focus
of the program. Case selections, outcomes
and client satisfaction will be rigorously
studied to offer students the opportunity to
learn techniques to assess both the value to
clients and the organization’s bottom line.
Student learning will include other practicemanagement tools in accounting and billing,
marketing, external controls (financial auditing and effectiveness assessments) and other
business competencies. Therefore, through
the Accelerator Clinic, students will learn a
replicable model for building a sustainable
and profitable practice.The Accelerator Program will provide students with a cumulative series of grounding course work and
practical work experiences each year, including capstone employment in Suffolk’s
Accelerator Practice, to prepare students to
be competent practitioners upon graduation.
In addition to other experiential instruction
(simulations or projects) in required courses, students will complete an externship or
residency in solo or small private practice
in the summer between their first and second year of law school, be employed in the
Law School’s Accelerator or in a solo or
small practice in the summer between their
second and third year, and practice in the
Accelerator throughout their third year. The
completion of expanded curricular requirements combined with successive practical
experiences will prepare students to satisfy
the market demand for practice- and clientready graduates.

The Accelerator-to-Practice Program
will be supported by legal and career development professionals through individual
counseling, development of alumni mentors
and networks, and recruitment of solo and
small practice practitioners qualified to supervise interns and interested in hiring graduates as part of firm succession planning.
Practitioners who hire students and program alums will be provided with free continuing legal education courses. Additionally, this networked group will be offered
expert assistance in assessing and improving
their law-practice business models, improving their technology support systems and
creating a succession plan.
All graduates will also benefit from
school-sponsored practice supports, including consultative services, trainings and access to a web-based portal for peer consultation, referral opportunities and online practice guides and document libraries.

1.

2.

Id. See, e.g., David Segal, Is Law School a Losing Game?,
N.Y TIMES, Jan. 8, 2011, available at www.nytimes.
com/2011/01/09/business/09law.html?pagewanted=all

3.

See, e.g., Equal Justice Works, New Report Suggests
Ways to Fix Legal Education, U.S. NEWS & WORLD
REPORT (Apr. 24, 2013), http://www.usnews.com/
education/blogs/student-loan-ranger/2013/04/24/newreport-suggests-ways-to-fix-legal-education (citing the
lack of affordable legal services for the underprivileged
as integral to legal education reform). See also Deanell
Reece Tacha, No Law Student Left Behind, 24 STAN.
L. & POL’Y REV. 353, 372–73 (2013). “When we find
these new models for connecting new lawyers with the
pressing legal needs of so many Americans, we will have
risen to the high calling of our profession.” Id.at 373.

4.

5.

CONCLUSION

Law students should have the training
and experience they need to practice successfully and profitably when they graduate
from law school. Through its Accelerator
Program, Suffolk hopes to demonstrate a
method and a mode to meet that goal.
This article is a version of an article published at 43 Wash. U.J.L. & Pol’y (2013) at

Catherine Ho, Law School Applications Continue
To Slide, WASH. POST, June 2, 2013, vailable at
http://articles.washingtonpost.com/2013-06-02/
business/39697850_1_american-bar-associationaccredited-law-school-legal-job-market.

6.

ABA Serves Solo and Small-Firm Lawyers With New
Online Resource Center, AM. BAR ASS’N, www.abanow.
org/2012/01/aba-serves-solo-and-small-firm-lawyerswith-new-online-resource-center/ (last visited July 1,
2013).
Id. “It is estimated that the United States has about
435,000 solo law practitioners (comprising about 48
percent of private-practice lawyers).” Id.
See generally, Gary A. Munneke, Managing A Law
Practice: What You Need To Learn In Law School,
30 PACE L. REV. 1207 (2010); Jay Pinkert, Digital
Immigrants, Digital Natives, and Emerging
Opportunities In Legal Technology, 74 TEX. B.J. 564, 564
(2011).

7.

William E. Hornsby, Jr., Gaming The System:
Approaching 100% Access To Legal Services Through
Online Games, 88 CHI.-KENT L. REV. 917, 923 (2013).

8.

Leslie C. Levin, Pro Bono Publico In A Parallel Universe:
The Meaning Of Pro Bono In Solo And Small Law Firms,

37 HOFSTRA L. REV. 699, 729 (2009).
9.

Scott L. Cummings, The Politics Of Pro Bono, 52 UCLA L.
REV. 1, 132–33 (2004).

10.

John McKay, Un-Apologizing For Context and Experience
In Legal Education, 45 CREIGHTON L. REV. 853, 853
(2012).

11.

Ryan Patrick Alford, How Do You Trim The Seamless
Web? Considering The Unintended Consequences Of
Pedagogical Alterations, 77 U. CIN. L. REV. 1273, 1283
(2009).

12.

MODEL RULES OF PROF’L CONDUCT R. 1.1 cmt. 8
(2012).

13.

Steven C. Bennett, Teaching Technology Skills To
Lawyers, NAT’L L. J., Jan. 20, 2006, available at www.
law.com/jsp/article.jsp?id=1137665109054 (noting
that “law students and attorneys who take the time to
stay on top of legal technology have the best chances
for success in the brave new world to come).

14.

Technology Initiative Grants, LEGAL SERV. CORP., http://
tig.lsc.gov/ (last visited Sept. 23, 2013).

15.

Tech Summit Spurs Ideas for Expanding Access to
Justice, LEGAL SERV. CORP., www.lsc.gov/media/newsitems/2012/tech-summit-spurs-ideas-expandingaccess-justice (last visited Sept. 23, 2013).

16.

Law School to Promote Lawyers’ Technological
Competence through Online Audit Tool, SUFFOLK UNIV.
NEWS, July 19, 2013, www.suffolk.edu/news/19391.php
#.Ujngkn-nJ8E.

17.

Michele Mekel, Putting Theory Into Practice: Thoughts
From The Trenches On Developing A Doctrinally
Integrated Semester-In-Practice Program In Health Law
And Policy, 9 IND. HEALTH L. REV. 503, 506 (2012).

18.

In this article, “Accelerator” refers to the third-year
capstone in-house law firm where students will
participate, as student lawyers, in a sustainable,
nonprofit fee shifting and contingency fee practice. The
Accelerator will represent clients of low- to modestincomes who would not otherwise have access to
legal representation. The “Accelerator-to-Practice”
is the name of the entire three-year program (which
culminates in third-year practice in the Accelerator) for
law students enrolled in our proposed curriculum.
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Trustee

Continued from page 20
loss in asset value may be the most significant liability risk faced by a trustee.
Assets must be invested in a “prudent”
manner, so a cautious trustee will develop a written trust investment policy
and will review that policy at least every
year. While a trustee should not ignore
the essential responsibility to determine
the basic asset allocation targets of a
trust (i.e., between equity and fixed income investments), both the MUTC and
the MPIA permit trustees to “delegate”
investment responsibilities to other professionals to make investment decisions.
See G.L.c. 203E, § 807; G.L.c. 203C, §
10. If an investment advisor is selected
and monitored with care, delegation of
these tasks can greatly reduce the trustee’s personal risk for liabilities associated with losses. Id. Importantly, a lawyer
should not provide specific investment
advice (or advertise investment services)
unless she is a Registered Investment
Advisor under applicable federal and

PETITION

Continued from page 21
appearance, answer and engage in discovery, particularly if the issue concerns
a settlor’s or testator’s intent. Interested
parties may file counterclaim or crossclaim for a declaratory judgment asserting his/her/their view of the appropriate
outcome.
The petitioner is typically eager to
obtain a judgment as soon as possible.
The petitioner often must coordinate the
advancement of the case since the fiduciary is often most interested in an expeditious resolution. If no interested parties
appear, the petitioner should request a
status or pretrial conference to ascertain
how the court wishes to advance and adjudicate the matter. A court may request
legal memorandum from the petitioner
on the issues. While the petitioner will
not take a position on the matter, the petitioner can explain the pending issues
and relevant law. The petition should try
to ensure that a judgment is comprehensive, answering the questions raised and
providing sufficient analysis so that the
judgment is defensible to interested parties and successor fiduciaries.
If interested parties appear in the

Health care protections

Continued from page 21

law as interpreted in the interim rule, a
health plan may not impose any NQTL
on mental health or substance use disorder benefits unless a comparable NQTL
is imposed on medical/surgical benefits.
The interim regulations included a
partial list of NQTL practices and policies covered by the MHPAEA. The list
includes, among other examples, medical necessity guidelines, prescription
drug formularies, and standards used to
develop networks of health care providers. The Final Rule adds two new examples of NQTLs: 1) the design of provider network “tiers” and 2) coverage
limits based on geographic location,
facility type, provider specialty and/or
other criteria that limit the scope or duration of coverage.
The Final Rule affirms several important provisions of the interim regulations, including the understanding that
the list of NQTLs is illustrative, not exhaustive. The Final Rule also discusses

state securities laws. E.g., G.L.c. 110A,
§ 201.

nicate adequately may be a violation of
duties contained in the trust instrument
(and the MUTC) and may result in feelings of mistrust, even if unwarranted. Id.

A trustee must also ensure compliance with tax reporting and payment obligations. In general, every irrevocable
trust is a “taxpayer,” requiring trustees to
file annual federal and state income tax
returns. See Federal Form 1041; Massachusetts Form 2. The trustee may also
be responsible for the payment of federal
and state income taxes. Applicable income tax rules are complicated and differ in important respects from the rules
that apply to individuals, so a cautious
trustee will consult regularly with his or
her tax professional, preferably before
the trust is funded. A trustee must also
always understand, and plan for, the gift,
estate and generation skipping transfer

tax consequences of particular trusts.
As this article, which provides only
a glimpse into trustee obligations, demonstrates, serving as a trustee is an area
in which a lawyer should not practice
without sufficient research, support and
preparation. Most trusts are established
for families, and all families, at some
point, struggle with internal conflict. A
trustee who puts her fiduciary obligations first may not always be popular
with all beneficiaries, but she will fulfill the role expected of her under the
trust and applicable law. Serving as a
trustee is a long-term commitment. With
the right lawyer in place, trust settlors
and beneficiaries will have someone
objectively dealing with difficult family scenarios, addressing complex legal
and tax issues, supervising investments
wisely, and handling record keeping for
many years to come. It’s tricky work,
but nothing we can’t be entrusted to
do. ■

action, they may file cross-motions for
judgment on the pleadings or cross-motions for summary judgment. If material
facts are in dispute, as is often the case
in matters of intent, an evidentiary hearing may be necessary in order for the
court to issue the requested instructions.
Like other cases, settlement may be
appropriate in order to minimize fees and
achieve a modicum of harmony among
interested parties. A fiduciary will almost always seek to have the settlement
agreement entered as a judgment to
minimize liability and to provide explanation to others, known and unknown,
who have an interest in the matter. Any
settlement should be consistent with the
settlor’s or testator’s likely intent, agreeable to a sufficient number of interested
parties, particularly those who have appeared, and within the scope of the fiduciary’s discretion.
A petitioner’s fee may be paid from
the estate or the trust. Respondent’s fees
are with the court’s discretion as “justice
and equity” permit under G.L.c. 215,
§45. An award of fees to a respondent is
unlikely given that although respondents
in a petition for instruction may disagree
on the outcome, they generally agree of
the necessity of the proceedings.

Unlike a petition for instructions,
complaint for a declaratory judgment
provides a context for a fiduciary or
another interested party to take a definitive position on a matter concerning
interpretation of a trust or will. Under
G.L. c. 234, §1, a declaratory judgment
seeks a binding declaration of a “right,
duty, status and other legal relations
thereby, either before or after a breach
or violation thereof has occurred.” A
complaint for declaratory judgment in
the probate court may address similar
issues as a petition for instructions, but
the complaint for declaratory judgment
defines a present or anticipated controversy and advocates for a specific resolution.
A fiduciary may file a complaint for
declaratory judgment in order to preempt more adversarial litigation, such
as a potential breach of fiduciary duty
claim that may be brewing among unhappy beneficiaries. The declaration
would settle the controversy and remove uncertainty for all interested parties. If the fiduciary acts in accordance
with the declaration, the fiduciary
would be insulated from liability.
While a complaint for declaratory
judgment is an adversarial proceeding,

it is often considered the least adversarial type of lawsuit. Nevertheless, it may
create conflicts between fiduciaries and
beneficiaries or between factions of
beneficiaries. The complaint provides a
context for differing parties to litigate,
sometimes very assertively. Defendants
typically file a counterclaim seeking a
declaration consistent with their view
of the issues. The litigation may require discovery and a trial, particularly
if intent is at issue. A declaratory judgment action certainly can be settled if a
sufficient number of interested parties
assent. The parties will typical seek to
memorialize the settlement as a judgment in order to settle the controversy
now and in the future.
In probate matters, rightly so, courts
are most concerned with honoring the
intent of settlors and testators. Wills and
trusts typically provide the window into
that intent. But when they don’t, petitions for instructions and complaints
for declaratory judgment provide fiduciaries and beneficiaries tools that help
ensure precise interpretation of instruments and, perhaps more importantly,
help all interested parties, particularly
trustees and personal representatives,
sleep a little better at night. ■

provider reimbursement rates as a form
of NQTL and explains that any factors
a plan uses in setting provider reimbursement rates (e.g., geographic market, supply and demand, training and
licensure of providers) must not be used
more stringently for MH/SUD services
than for medical/surgical services.
The requirement that NQTLs be applied comparably across MH/SUD benefits and medical/surgical benefits does
not bar all variation in the application
of NQTLs. The Final Rule recognizes
that health plans may take into account
“clinically appropriate standards of
care” in establishing medical coverage
policies; however, the rule eliminates
clinical appropriateness as an express
exemption from compliance with the
parity law.

health plans make decisions on what
they cover. According to the rule, health
plans must disclose to members and
providers the medical necessity criteria applied to a particular MH/SUD
service or treatment, as well as the reasons for any denial of coverage. Health
plans must meet the requirements of
the MHPAEA Final Rule in addition
to any disclosure requirements under
other state or federal laws, such as the
Employee Retirement Income Security
Act (ERISA) and the ACA. For example, ERISA requires large group health
plans to provide consumers with copies of the “instruments” under which
the plan operates. The MHPAEA Final
Rule defines “instruments” to include
medical necessity criteria and policies
establishing NQTLs for both medical/
surgical and MH/SUD benefits. For
plans not subject to ERISA, the ACA
similarly affords consumers the right to
receive copies of documents relevant to
a benefits claim. Access to more complete plan information about MH/SUD
benefits will make it easier to identify

and establish parity violations, a necessary precursor to adequate enforcement
of the federal parity law. ■

Record Keeping and
Communications

A trustee must maintain complete
and accurate records and make them
available for review by “qualified beneficiaries” (as defined in the MUTC) and
government agencies. This includes general record keeping (written records pertaining to the financial assets of the trust)
and records of trustee actions (meeting
minutes, letters, and memos relating to
trust management). With adequate record keeping, a trustee will be positioned
to fulfill her responsibility of accounting
(i.e., providing annual financial reports
concerning trust income and principal)
to all interested persons. See G.L.c.
203E, § 813. A modern trustee should
provide regular and complete reports to
beneficiaries, since failure to commu-

Increased health
plan transparency
and disclosure

The Final Rule requires increased
transparency and disclosure about how

Tax Considerations

1.

Pub. L. No. 110-343, Div. C §§ 511-512, 122 Stat.
3881 (codified in scattered sections of 26, 29, and
42 U.S.C.).

2.

78 Fed. Reg. 68,239 (codified at 26 C.F.R. pt. 54; 29
C.F.R. pt. 2590; 45 C.F.R. pts. 146, 147).

3.

Pub. L. No. 111-148, 124 Stat. 119.

Mental health parity
information and resources
Department of Labor
www.dol.gov/ebsa/mentalhealthparity
Health Law Advocates
www.healthlawadvocates.org/parity
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Red Flag Alerts
PRO VI D ED BY TH E WA R REN GROUP

More than 160,000 tax liens, lis pendens
and petitions to foreclose have been
filed in Massachusetts
since 2010.

Be the first to know
about delinquencies.
Take immediate action.
Keeping an eye out for delinquencies can be difficult. Red Flag
Alerts deliver the information you need in an actionable format.
Red Flag Alerts combine new tax lien filings with lis pendens and
petition filings. They contain more detailed information than you
get from other sources. Important things like owner-occupancy
status, property and owner address, an automated value model
for the property in question and more.

Essential, timely Red Flag Alerts
delivered to you automatically.

617-896-5392 datasolutions@thewarrengroup.com

