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PRESIDENT’S VIEW
Douglas K. Sheff

Bringing
visibility
to invisible
injuries
I’ve said it before: the Massachusetts
Bar Association has a long history of giving a voice to the underrepresented. Given
some of the events of the past few weeks,
we have proof that people are listening.
For starters, Gov. Deval L. Patrick recently signed into law MBA-backed legislation creating a Domestic Workers’ Bill of
Rights. Under the law increasing the minimum wage, he also passed an MBA-backed
proposal to increase burial benefits for
workers’ compensation deaths. (See related
story, this page.) This is not only your government at work; this is the MBA at work,
and you can be proud of our efforts advancing laws like these that support workers and
their families.
In June you may have also seen the news
that the One Fund announced its protocol
for the second distribution of charitable
funds to Boston Marathon bombing survivors. Under an earlier draft of the protocol,
some survivors with traumatic brain injury
(TBI) and hearing loss — the so called “invisible injuries” — appeared to have
2

Action picks up as legislative session
draws to a close
by Lee Ann Constantine

During the last days of the 20132014 legislative session, the Legislature
took up several bills of interest to the
Massachusetts Bar Association.

Juvenile parole: Last month the
House passed legislation, by a vote of
127 to 16, providing for the opportunity for parole for juveniles convicted
of first degree murder after serving 20
to 25 years. Juveniles convicted in cases
deemed to be pre-meditated, committed

with malice or extremely cruel would be
eligible for parole after serving 25 to 30
years. This bill also increases the wait
to 10 years before for a second parole
hearing. The MBA, at its May House of
Delegates meeting, adopted a set of parole principles for juveniles con- 10

Marshfield Mock Trial coaches retiring
after 15 years with program
By Linda Goodspeed

After 15 years, during which time they took
the Marshfield High School mock trial program
from an after-school activity to a fully accredited
course at the high school and one of the state’s
most successful programs, teacher Neil Kasten
and Attorney Coach Don Gibson have decided
to step aside.
Kasten will retire after 30 years of teaching.
Gibson, a personal injury trial lawyer at Driscoll
& Gibson in Marshfield, is leaving to devote
more time to his law practice.
“It’s been a wonderful experience,” Gibson
said. “It’s remarkable how talented these students are. I have to pinch myself sometimes to
remind myself that they are just high school students, not college or law students.”
6
The high school mock trial tournament,

The Marshfield Mock Trial Team.

MBA kicks off Summer Networking Series

Photos by Jason Scally

The MBA hosted Session I of its FREE Summer Networking Series on Thursday,
June 19, at the Battery Park Restaurant Bar & Lounge, 33 Batterymarch St., Boston.
More than 75 members of the legal community attended the event.

The MBA will host two more networking receptions this summer. Join us on July
17 at The Yard, Liberty Hotel, and Aug. 21 at Tia’s on the Waterfront. RSVP at www.
massbar.org.
8
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Continued from page 1
been excluded from receiving
any direct meaningful award
with the One Fund pledging
only “programmatic support.”
In response to the One
Fund’s call for public comment,
the MBA submitted a formal
statement and hosted a press
conference, which I moderated,
where survivors, TBI experts
and representatives from the
Hearing Loss Association of
America (HLAA) spoke movingly about their need to be
included among those eligible
for individual financial awards.
The One Fund appears to have
taken to heart our concerns.
One week after the press
conference, it issued a final protocol that is more inclusive of
all survivors, explicitly noting
that those with invisible injuries

would qualify for a cash gift as
well as programmatic support.
This is more than just an “editing job,” as some have trivialized it. While the proof will be
in the pudding, we hope it represents a significant change that
could, for example, mean victims of invisible injuries might
be compensated for loss of
earnings and pain and suffering.
I’ve spoken for decades
about the need for greater
awareness of invisible injuries,
especially TBI, which affects
more than 2 million people per
year in this country. This year,
through our support of marathon bombing victims, we’ve
been more vocal than ever in
our support of this community.
Moreover, we are proud that all
of our work for marathon survivors has been offered pro bono
by MBA volunteer attorneys.

We’ve come a long way to
improve the image of lawyers
this year, and this is a struggle
we must keep fighting. But I
believe what has happened in
relation to TBI victims is more
than just a misunderstanding of
our role; this is indicative of the
greater lack of empathy for the
severity of TBI injuries.
Ultimately, it means that
our work is not done. As long
as there are those who don’t understand why we would support
those with TBI and other “invisible” wounds, there remains
a need for our voice to be heard.
That is why I am in the process
of creating a Brain Injury Task
Force, which I described back
in March in this very column.
Through this we will educate,
coordinate, collaborate and,
with the help of our lawmaker
friends, legislate to improve

conditions for victims of TBI.
We are the preeminent
voice of the profession, and our
advocacy truly makes a difference. It falls on us to make sure
that our voice stays strong for
underrepresented populations
like those with TBI.
■
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While often called an “invisible injury,”
traumatic brain injury is detectable.
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In the June Lawyers Journal, an image on page 8 appeared with an incorrect caption. MBA Past President Leo V. Boyle appeared
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MBA team runs ‘Lawyers Have Heart 5K’
Twenty-one Massachusetts Bar Association members participated as a team in the Seventh Annual Lawyers Have Heart 5K Road
Race & Summer Celebration on June 2 at the Blue Hills Bank Pavilion in Boston. The team raised $3,185 for the American Heart Association. The donation will be used to raise awareness of heart disease and stroke, both of which profoundly affect the legal profession.
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News from the Courts
Governor nominates Hines to
the SJC

“We commend the governor on his historic appointment of Judge Hines, who, in addition to being the first
African-American woman to sit on the Supreme Judicial
Court, brings a stellar reputation as one of the intellectual
giants in our judiciary,” said Massachusetts Bar Association Chief Legal Counsel and Chief Operating Officer
Martin W. Healy. “In selecting strong women judges for
four of his five appointments to the SJC, Governor Patrick has left an indelible mark on our highest court, which
more closely reflects the diversity of the citizens of the
commonwealth.”

Mastroianni, Sorokin and
Talwani sworn in as U.S. District
Court judges
Gov. Deval L. Patrick has announced the nomination
of Justice Geraldine S. Hines to serve as an associate justice of the Massachusetts Supreme Judicial Court (SJC).
Hines, a highly respected Appeals Court associate justice,
is slated to fill the vacancy created by the upcoming retirement of Chief Justice Roderick L. Ireland.
Hines was appointed by Gov. Patrick as an Appeals
Court associate justice in 2013, after serving as a Superior Court associate justice since 2001. Prior to her appointment to the bench, Hines practiced law in Boston,
concentrating on criminal defense, civil rights litigation
and social justice advocacy. She has taught trial advocacy
at Northeastern University School of Law as an adjunct
faculty member for more than 20 years. In 1989, she and
retired Boston Municipal Court Judge Margaret Burnham
formed the first law firm in New England of women of
color.

Hon. Mark Mastroianni, Hon. Leo Sorokin and Hon.
Indira Talwani recently took the oath of office to serve on
the bench for the United States District Court for the District of Massachusetts. Assistant Federal Public Defender
Page Kelley has been selected to fill the magistrate judge
position vacated by the elevation of Sorokin.
Mastroianni is a graduate of Western New England
School of Law and American International College. He
was the Hampden County District Attorney for three years
prior to joining the bench.
Sorokin is a graduate of Columbia Law School and
Yale College. He served as a U.S. magistrate judge from
2005 until his appointment as a district judge. Sorokin
served as a law clerk to Judge Rya W. Zobel from 1991
to 1992.
Talwani is a graduate of Harvard-Radcliffe College
and received her J.D. from Boalt Hall School of Law at

the University of California. She was a partner in the Boston law firm of Segal Roitman LLP.

SJC invites comment on proposed
amendments to Rule 45
The Supreme Judicial Court’s Standing Advisory
Committee on the Rules of Civil Procedure invites comments on proposed amendments to Rule 45 of the Massachusetts Rules of Civil Procedure. The proposed amendments can be found at mass.gov/courts.
The committee recently reviewed Rule 45 governing
subpoenas in light of changes to Rule 45 of the Federal
Rules of Civil Procedure, effective December 1, 2013, and
the 2014 changes to Rule 45 of the Massachusetts Rules
of Civil Procedure resulting from the amendments concerning electronically stored information. The committee
proposes that Rule 45 be further amended to provide for a
documents-only subpoena that may be directed to a nonparty, a practice that has existed under the Federal Rules
of Civil Procedure since 1991. The proposed amendment
would eliminate the need to notice the deposition of a
non-party keeper of records for the sole purpose of document production. Other proposed changes would bring
Rule 45 up to date and make the rule consistent with current subpoena practice.
The committee solicits and welcomes comments
from the bar prior to presenting its recommendation to
the Rules Committee of the SJC. Comments should be
directed to Christine Burak, Supreme Judicial Court,
John Adams Courthouse, One Pemberton Square, Boston 02108 or to Christine.Burak@sjc.state.ma.us on or
before July 18, 2014. Comments will be made available
to the public.
■

Massachusetts Board of Bar Examiners enacts
military spouse attorney licensing policy
By Elizabeth Jamison

Elizabeth Jamison

The Massachusetts Board
of Bar Examiners voluntarily
enacted a military spouse attorney licensing
policy, effective
as of March
2014. The following message
appears on their

website:
“The Massachusetts Board of Bar
Examiners welcomes inquiries and applications for admission on motion from
attorney spouses of service members in
the United States Uniformed Services.
Understanding the unique challenges
faced by military spouse attorneys who
move frequently in support of the nation’s defense, the Board of Bar Examiners is committed to working with these
applicants to accommodate their unique
circumstances and to expedite the bar
application process to the extent possible when their service brings them to
Massachusetts. Military spouse attorneys are encouraged to contact Board
of Bar Examiners Executive Director
Marilyn Wellington at (617) 482-4466
or Marilyn.Wellington@bbe.state.ma.us
for more information regarding this process.”
Massachusetts allows all attorneys
to submit applications for admission
on motion. Admission is not based on
reciprocity or limited to candidates

from specific jurisdictions. However,
the current rules for admission request
proof that an applicant has been actively
engaged in the practice of law for five
out of the past seven years immediately
preceding the application. Additionally,
the applicant must have graduated from
a law school that is ABA-approved or
authorized by a state statute to grant the
degree of bachelor of laws or J.D. at the
time of graduation. However, the Board
of Bar Examiners considers applications
on a case-by-case basis and the new
policy encourages them to accommodate
the hardships faced by military spouse
attorneys.
While there is no specific ruling in
place regarding military spouse attorneys, the Supreme Judicial Court directed this effort and, recognizing the
numerous employment barriers faced
by attorney spouses of members of the
military, encourages the Board of Bar
Examiners to work with military spouses
to ensure that the bar admission process
proceeds in an expedited manner that
addresses their unique challenges to the
greatest possible extent.
Chief Justice Fernande Duffly said,
“The Massachusetts Supreme Judicial
Court recognizes the unique circumstances faced by military spouse attorneys, who must move frequently with
their families in support of our nation’s
defense. The Court supports the flexibility and accommodations that the Board
of Bar Examiners makes available to
these attorneys in the bar application
process when their military duty brings
them to Massachusetts.”
Military spouse attorneys are thrilled

at the initiative shown by the Massachusetts Supreme Judicial Court and Board
of Bar Examiners. “Creating a path for
the practice of law to be compatible with
the military lifestyle sets an example for
the entire legal profession and demonstrates meaningful support for military
families,” said Rachel Winkler, president
of the Military Spouse JD Network (MSJDN), a group focused on eliminating
barriers to the practice of law for military spouse attorneys. MSJDN is made
up of over 1,000 active duty, retired and
reserve spouses from all branches of the
United States’ military, as well as other
attorneys and community members who
support their mission to improve the
lives of military families. MSJDN ap-

plauds the new policy and looks forward
to working with the Supreme Judicial
Court and the Bar Examiners on a rule
that fully addresses licensing issues for
military spouse attorneys in Massachusetts. 
■
Elizabeth Jamison is the communications director
for the Military Spouse JD Network. She currently
resides in Jacksonville, FL, with her husband, a
Navy helicopter pilot. She runs her own practice
and is of-counsel to the Law Office of Thomas
Carter. She is admitted to the bar in both
California and Washington. She volunteers her
time with MSJDN, the local legal aid office, and
Homefront Rising, an organization that encourages
and trains military spouses to run for office.

bermansimmons.com/careers.html
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Boston to host national convention of
Hispanic lawyers in 2015

From left: MAHA Immediate Past President Danilo Avalon, MBA President Douglas K. Sheff, MBA Vice President
Christopher P. Sullivan, MAHA President Jessica A. Massey, HNBA President Miguel Alexander Pozo.

The Hispanic National Bar Association (HNBA) has chosen the Massachusetts
Association of Hispanic Attorneys (MAHA), an affiliated bar of the Massachusetts
Bar Association, to host its 2015 Annual Convention in Boston, after the HNBA
withdrew its conference from Phoenix in opposition to a discriminatory law pro-

From left: MBA Treasurer amd MAHA Board of Directors member Robert W. Harnais,
MBA President Douglas K. Sheff, U.S. Attorney for the District of Massachusetts
Carmen Milagros Ortiz, MBA Vice President Christopher P. Sullivan.

Photos by Kelsey Sadoff

posal in Arizona. Boston was originally selected to host the 2016 HNBA Annual
Convention.
The HNBA announced Boston as the site of its 2015 convention at a reception
hosted by the MBA on May 29. 
■

Designed by lawyers
for lawyers.
Unequalled insurance, ensuring
Massachusetts Bar Association members
are protected with comprehensive
coverage in today’s marketplace.
Underwritten by the nation’s largest
provider of malpractice insurance,
MBA Insurance provides expert,
customer-focused staff.

To find out how the MBA Insurance Agency can help you with
your malpractice and other coverage needs, contact us:
Boston (617) 338-0581 • Springfield (413) 788-7878
E-mail: Insurance@MassBar.org

Law School: Boston College Law School, 1L
Organization: Massachusetts Advocates for Children
Program: Special Ed. and Transitional Services Legal Services

Law School: Western New England University School of Law, 2L
Organization: Community Legal Aid (CLA)
Program: Springfield Housing Unit

Colleen assisted low-income parents of students

Catherine provided direct representation for cliMassachusetts
Lawyers Journal | with
July
2014
disabilities with securing appropriate special
ents facing foreclosure and post-foreclosure eviction
in Springfield. In addition to increasing CLA’s caseload capacity for the summer, Catherine helped link
defendant homeowners with CLA resources through
outreach efforts at Housing Court and a local housing justice organization called “Springfield No One
Leaves.”

education and transitional services for their children.
She educated them on relevant law and processes, and
advocated for them in Individualized Education Plan
meetings with the school district. Colleen also answered legal inquiries from MAC’s statewide special
education hotline.

Law School: Boston College Law School, 2L
Organization: Justice At Work
Program: Small Claims Project
Ray helped low-income workers recover stolen
wages by representing them in small claims court, an
innovative strategy for fighting wage theft. Ray also
conducted several research projects and prepared selfhelp guides that aim to allow workers with modest
wage claims to advocate for themselves and recover
stolen wages in small claims court.

MASSACHUSETTS BAR FOUNDATION
Ke e ping the promi se of ju stice since 19 6 4

BUILDING A STRONG FOUNDATION
I’m an MBF Fellow because …
“ I wanted to be a part of the

MBF’s mission providing legal

services to the underserved and
supporting pro bono work for

Future
of public
service
bright:
MBF President’s
Awards
presentedlooks
at
fall grantee
receptions
MBF
awards
grants for law student internships
See full story on page 7.

Each year, the MBF’s Legal Intern Fellowship Program (LIFP) provides stipends to
law students who will spend their summer interning at Massachusetts organizations providing civil legal services to the poor. The MBF Trustees are proud to announce that three
outstanding law students were selected from a competitive pool of applicants to receive
stipends of $6,000 for their public interest law internships this year.
This year’s award recipients are:
Eleanor Cashmore of Boston College Law School. Cashmore will be
working in the Elder, Health and Disability Unit at Greater Boston Legal
Services. This will be her second summer at GBLS. (Supported by the MBF
Fellows Fund)

the community. It is a privilege
to join the other members
of the Massachusetts Bar
Foundation to work toward

MBF President’s Award recipient Judge Robert G. Fields with his wife Tamar, and sons
Kuong Ly, a Massachusetts native
(left to right) Elan, Matan and Rafael.

currently studying at UCLA
School of Law. Ly will spend his summer working with the Housing and
Homelessness Program at the Massachusetts Law Reform Institute. (Supported by the MBF Fellows Fund)

the goal of providing equal
access to legal services for
the community.

”

Elissa Flynn-Poppey, Esq.
Mintz, Levin, Cohn, Ferris, Glovsky
and Popeo PC

The MBF Society of Fellows includes Massachusetts
attorneys and judges who are committed to giving
back to the profession and supporting legal services
for the poor in our state. To learn more, or to join,
visit www.MassBarFoundation.org.

Jessica Wikstrom of Boston College Law School. A former teacher,
Wikstrom will work in the Child and Adolescent Legal Services Program
at the Children’s Law Center of Massachusetts. (Supported by the Smith
Family Fund)
The MBF’s LIFP has two concurrent goals: to give talented students the
experience and encouragement they need to pursue careers in the public interest law sector
MBF President
Jerry Cohen
of Burnsaid
& Levinson
LLP presents the 2013
President’s
and
to provide
legal
organizations
with
much-needed additional staff capacity for the
Award to Davis, Malm & D’Agostine PC. Managing Partner Thomas S. Fitzpatrick
summer.
areofsupported
by generous contributions to the MBF Fellows Fund
(pictured right),These
accepts theawards
award on behalf
the firm.
from lawyers and judges statewide, as well as by the Smith Family Fund.

M A S SAC H USE T T S BA R FOU N DAT ION
www.MassBarFoundation.org
50th Anniversary
Gala Dinner

The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is role for every lawyer and judge at the MBF to help safeguard
the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

Thursday, Oct. 23
Colonnade Hotel, Boston
www.MassBarFoundation.org/Gala
SPONSORSHIP OPPORTUNITIES
GOLD — $10,000
•
•
•
•

Special for our
Golden Anniversary

Gold-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
Gala dinner table for 10 guests — premium seating
Full page ad in gala dinner program booklet
Acknowledgement during event remarks

Sponsorships at the Gold, Silver and Bronze levels
include the benefits listed and automatic enrollment
in the MBF’s Law Firm and Corporate Partnership
Program, which provides:

SILVER — $5,000
• Silver-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
• Gala dinner table for 10 guests — priority seating
• Priority ½ page ad in gala dinner program booklet

• A full year of valuable publicity for your firm
• Your logo displayed on all public relations
materials for MBF events throughout the year
• Acknowledgement in on-screen presentations
during the 50th Anniversary Gala Dinner

BRONZE — $2,500
• Bronze-level enrollment in the MBF’s Law Firm and Corporate Partnership Program
• Gala dinner table for 10 guests
• ½ page ad in gala dinnner program booklet

PATRON — $1,500
• Gala dinner half table for 5 guests
• ¼ page ad in gala dinner program booklet
• Logo displayed in event web-based communications

Contact the MBF for
exclusive sponsorship and
underwriting opportunities
for contributions of more
than $10,000.

GALA DINNER PROGRAM ADVERTISING ONLY
Full page ad — $1,000 ½ page ad — $500 ¼ page ad — $250

THANK YOU FOR YOUR SUPPORT!
For more information, contact Allison Ford at (617) 338-0647 or AFord@MassBar.org.
The Massachusetts Bar Foundation is a 501(c)(3) non-profit organization (EIN: 04-6130261) and contributions are tax deductible to the full extent of the law.
The Massachusetts Bar Foundation is the commonwealth's premier legal charity. Founded in 1964, the MBF is the philanthropic partner of the Massachusetts Bar Association. Through
its grantmaking and charitable activities, the MBF works to increase access to justice for all Massachusetts citizens. There is a role for every lawyer and judge at the MBF to help
safeguard the values of our justice system — to ensure that equality under the law is a reality, not just an ideal. Visit our website to learn more about our work and to get involved.

www.MassBarFoundation.org
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Mock Trial

Continued from page 1

Gibson (tan coat, right) and Kasten (grey suit, right) speak to their Mock Trial
team at Hingham District Court in 2012.

The 2012 Marshfield High School Mock Trial Team and past alums
with attorney coach Don Gibson (hat) and teacher Neil Kasten.

which is administered by the MBA with
support from the Massachusetts Bar
Foundation, attracts teams from more
than 130 public, private, parochial and
charter high schools across the commonwealth.
But Marshfield, despite being home
to Daniel Webster, one of the nation’s
greatest legal scholars and orators, did
not have a team until Kasten came to the
school in 1999.
“I’ve always been a political junkie,”
said Kasten, a middle school English
teacher. “History, politics, the law, all
connect.”
In Springfield, where Kasten taught
previously, he started an after-school
mock trial program with the help of the
county district attorney, who was also
the father of one of his students. When
Kasten came to Marshfield in 1999, he
asked for permission to start a similar
after-school program at the high school.
Not knowing any local attorneys, he got
Gibson’s name and asked him to become the team’s attorney coach.
“They were looking for someone
with trial experience,” Gibson said. “I
didn’t know Neil, had never been involved in the mock trial program, but I
said, ‘OK.’ I enjoy high school students
and teaching, and am very committed to
this community.”
The students met once a week after

Gibson speaks to students at the 2012 Marshfield High School Mock Trial
Awards Ceremony.

Gibson (speaking) and Kasten with their team at the 2012 MBA Mock Trial Gibson and Kasten (center) with their team at the 2012 Mock Trial State
State Championship.
Championship Trial in Boston at the Great Hall in Faneuil Hall.

school in Gibson’s office. It was not an
instant success, or even a gradual success. The team did not win a single trial
for five years. Many times the group
almost disbanded. Parental donations,
including an anonymous $25,000 gift,
kept the program going.
The breakthrough came in 2005. The

a.m. to 1 p.m., has become one of the
most popular at the high school, open to
freshmen through seniors.
“The kids put in over 100 hours for
two credits,” Kasten said. “They are incredibly dedicated. There’s a waiting list
to get into the class.”
This past year, 46 students signed up

The breakthrough came in 2005. The team finally
won a trial, and advanced all the way to the
“Sweet 16” in the state tournament.
team finally won a trial, and advanced
all the way to the “Sweet 16” in the state
tournament.
“When we got to the Sweet 16, I
knew if we were going to grow, we had
to meet more often,” Kasten said.
That summer he wrote a curriculum
that tied the mock trial program to a
high school class, and won school board
approval to make ”Courtroom and the
Law” a fully accredited course at the
high school, one of the few, if not the
only, accredited mock trial high school
courses in the state.
The year-long class, which meets
for 90 minutes every six days, as well
as three hours every Saturday from 10

Don’t wait to get connected with personal injury clients!
1-800-IAM-HURT vanity number, website and email
responses will be licensed to only one personal injury
attorney in any city or state in the U.S. Availability limited!

CALL NOW! 310-417-0618
“People remember the phone number when they need a personal
injury lawyer. If you want to “Take it to the next level,” then 1-800IAM-HURT is the way to go.”
-Tim Bottaro of Vriezelaar, Edgington,Bottaro, Boden & Ross, L.L.P

for 31 slots. Two years ago, 76 signed
up.
Since becoming a fully accredited
high school course in 2006, Marshfield’s mock trial team has advanced to
the Sweet 16 every year. The team has
now reached the Final Four five years in
a row.
In addition to participating in the
state tournament, the Marshfield team
was also invited to a national high school
mock trial tournament at Yale University. Marshfield also fielded a team at the
Garden City Invitational in Newton.
“We had 20 trials last year,” Kasten
said. “That’s like five years of courtroom
experience in one year for these kids.”
Gibson teaches the students just like
he was taught “back in the day.”
Students stand when they speak,
argue and present points firmly but politely, refer to fellow students as “my
esteemed colleague,” learn to disagree
without being disagreeable, think on
their feet, and take different positions.
For his part, Kasten likes to stir
the pot. “I’m quite controversial in the
classroom,” he said. “I’ll take a position
out in left field, then go to the other extreme to stir up controversy. I like the
kids to be able to think outside the box.
A courtroom and the law does just that.
You may have to defend someone who
may be guilty, but that’s our system —
use your gifts, the law to help a person
survive.”
Matt McDonough, a local attorney
and Marshfield selectman, also volunteers with the program.
Nine students are on a team. They
must learn different roles: witness, attor-

ney, plaintiff and defendant. As they advance through a tournament, they may
not know what side they must represent
until only a few minutes before the trial
begins.
Not surprisingly, many of Marshfield’s mock trial alumni have gone on
to law school and legal careers. But the
class attracts more than just prospective
lawyers.
“We had a business student take the
class because he wanted to improve
his small group skills,” Gibson said.
“A young woman who wanted to be a
missionary took the class because she
wanted to learn to speak and connect
with people. The kids are not just regurgitating some learning. We’re teaching
really transferable skills: self esteem,
self confidence, public speaking. What
they’re learning is tangible. They can
touch and feel and experience it. We’re
not just teaching theory. We’re actually
practicing it.”
The community has also embraced
the mock trial program.
The team’s end of the year awards
night, held at the Daniel Webster estate,
attracts everyone from the superintendant, faculty, school administration, the
local law community, local politicians,
the media and, of course, students, including recent graduates and parents.
Up until two years ago, when the program finally received school board
funding, local donations kept the program running.
“This program is so much larger
than just the high school,” Gibson said.
“I bump into people at the bank, grocery
store, the cleaners, and instead of talking sports, they want to talk about the
mock trial team. The radio station follows us. It’s a real community effort,
and one of the reasons why it has been
so successful.”
The high school has not announced
who will replace Kasten and Gibson, but
has assured students and the community
the class and team will continue.
“I feel we all have an obligation to
help with the education and rearing of
all of the students in our community,”
said Gibson of his 15 years of pro bono
work with the Marshfield High School
mock trial program. “Whenever we can
do some community good, we all benefit.” 
■
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Judicial Youth Corps returns to Springfield
under MBA/SJC partnership
by Mike Vigneux

The Supreme Judicial Court’s Judicial Youth Corps
program returns to Springfield this summer after a 13year absence in the city. The program teaches public and
private high school students about the judicial branch of
government and fundamental principles of law.
In collaboration with the SJC, the Massachusetts
Bar Association will administer both the Springfield and
Worcester Judicial Youth Corps programs. The Springfield program was developed through a partnership with
the SJC, the MBA and Western New England University
School of Law.
SJC Chief Justice Roderick L. Ireland, an advisor and
ardent supporter of the Judicial Youth Corps program
since its inception, marked the return of the Springfield
program on June 6 at the High School of Commerce,
where he administered an oath to 10 Springfield-area students.
“This is a program with great potential to open doors,”
remarked Ireland, who noted that past participants have
gone on to successful careers as lawyers, doctors and
many other professional roles. “I hope this program gives
you an appetite for the future,” he said.
The SJC has operated the Judicial Youth Corps program in Boston continuously since 1991. The expansion
of the Judicial Youth Corps program to Springfield marks
the second time the MBA has helped grow the Judicial
Youth Corps program beyond its Boston roots. In 2007,
the MBA, in cooperation with the SJC, expanded the
highly successful program to the city of Worcester.
“The MBA is proud to fund and provide such an innovative program in Springfield this year, giving students in
one of the commonwealth’s largest urban centers an opportunity to experience firsthand how the justice system

From left: High School of Commerce Principal Jason Hynek; Assistant Superintendent of Springfield Public Schools Lydia
Martinez; newly sworn-in Springfield Judicial Youth Corps students from the High School of Commerce, Roger L. Putnam
Vocational Technical Academy and Springfield Central High School, with Supreme Judicial Court Chief Justice Roderick L.
Ireland; and Attorney Debra Lord, a High School of Commerce teacher.

works in Massachusetts,” said MBA President Douglas
K. Sheff. “We are also pleased to continue our partnership
with the Supreme Judicial Court on the successful Judicial Youth Corps program in Worcester, whose program
will again benefit from financial support of our philanthropic partner, the Massachusetts Bar Foundation.”
Between May and June, students in both Springfield

Photo by Mike Vigneux

and Worcester take part in educational sessions over the
course of six weeks, which orient them on the court system and the law. In July and August, students participate
in paid internships in the court system over another sixweek period.
More than 700 students in Massachusetts have participated in Judicial Youth Corps since its inception. ■
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Continued from page 1

Images from the June 19 MBA Summer Social at Battery Park Restaurant & Lounge

Photo by Jason Scally
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Massachusetts legal community celebrates Law Day
Each May, in celebration of Law Day, the Massachusetts Bar Association sends attorneys and judges to various high school classes to engage students on a specific legal
topic. This year’s Law Day topic spoke to a basic right in our society that affects students
and schools directly: freedom of speech.

Attorney Kyle Guelcher (pictured) spoke about free speech at Cathedral
High School in Wilbraham on Tuesday, May 27.

As part of the MBA’s Law Day Every Day 2014 program, volunteer attorneys and
judges visited local schools to engage students in an open conversation about free speech.
Volunteers brought the Constitution to life to help students understand how it plays a vital role in their daily lives and to help teachers educate students about their rights and
responsibilities as citizens. 
■

Photo by Denise Smith Photography

On May 1, Law Day Ceremonies were held in the First Session of the Photo courtesy of Robin Chan
Hingham District Court. MBA and Plymouth County Bar Association Board members Scott Peterson and
Anita Comerford co-chaired the event. From left: Eighth grade student Katherine Coyne of Hanover and 5th
grade student Shea Sullivan of Scituate with U.S. Attorney Carmen Ortiz.

M assachusetts
L aw R ev iew
seeks submissions

On May 16, the West Roxbury division of the Boston Municipal Court Photo by Denise Smith Photography
Department celebrated Law Day with activities, speakers and awards. Shown here, front row from left,
are essay contest winners Masiai Deloney, Youri Cius and Cyrus Garcia, from the Boston Teachers Union
School. The students wrote essays addressing the question, “What Law Would You Make to Improve Your
Community?" With the essay winners are (pictured, from left) First Justice Kathleen Coffey and event guest
speakers Suffolk County District Attorney Daniel F. Conley and Dr. Myechia Minter-Jordan, president and
CEO of the Dimock Community Health Center. Diane Halperin Co-Award Recipient Michael Giunta is on the
right.
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The Massachusetts Law Review, the longest continually run law
review in the country, is always looking for submissions from
members of the bar.
The Law Review is circulated around the world and contains
comprehensive analyses of Massachusetts law, commentary on
groundbreaking cases and legislation, and reviews of books of
interest to practitioners.
Submit articles or proposals to Jason Scally, director of Media
and Communications, at JScally@MassBar.org.
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For more information, visit www.MassBar.org/Submissions.
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FLORIDA
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Bar News
Member Spotlight

Harnais honored by
Quincy Bar Association

LAW OFFICES OF

Randy C. Botwinick
Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• 29 Years • Co-Counsel and
Experience Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

ADR

ADR
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Hon. Thomas T. Merrigan (Ret.)
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Mediation And Arbitration
Areas of expertise include

» Business Litigation
» Product Liability
» Personal Injury & Negligence
» Intellectual Property
» Malpractice
www.northeastmediation.com
» Real Estate
Case Evaluation | Full Neutral»Panel
Domestic & Family Disputes

Certain!
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Have Settled It!

ennis J. Calcagno, esq

d Have Settled It!
MerriganADR.com
We Could Have Settled
It!
Case Evaluation | Full Neutral Panel

17.328.8888

www.northeastmediation.com

Dennis J. Calcagno, esq
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ADR

www.northeastmediation.com
tmerrigan@merriganadr.com
Case Evaluation
| Full Neutral Panel
617-948-2148

Mediation

MBA Treasurer Robert W. Harnais (center) accepts the Quincy Bar Association’s 2014 Alfred P. Malaney
Award with his family.

Massachusetts Bar Association Treasurer Robert W. Harnais was honored with the
2014 Alfred P. Malaney Award at the Quincy Bar Association annual dinner on June 5
at the Tirrell Room in Quincy.
The award, named for Malaney, a long-time Quincy attorney who passed away
unexpectedly, is presented to an attorney for distinguished legal services. The honor is
commonly referred to as the “Man of the Year Award.”
A general practitioner, Harnais concentrates on criminal law, family law, real estate,
labor and consumer law. A member of the Norfolk County Bar Association, Harnais
has served as a member of the Race and Ethnic Advisory Board for the Massachusetts
courts and the American Planning Board.
A past MBA secretary and vice president, Harnais has volunteered his service to the
association for many years. The chair of the MBA’s Diversity Task Force, Harnais has
sat on the MBA’s House of Delegates since 2006 and has been a member of the MBA’s
Executive Management Board. Harnais has also served as co-chair of the MBA Task
Force on Diversity. He will become MBA President-elect on Sept. 1, 2014.
■

Francis A. Ford, Esq.

Former Worcester Country
Clerk of Courts
Extensive Mediation & Trial Experience

FORD MEDIATION
www.FordMediation.com
Contact Fran Directly at
508-791-7776 or
franford@charter.net
35 Harvard Street,
Worcester, MA 01609
(free parking at the door.)

continued on page 11

Legislative Session Updates

Continued from page 1

victed of murder. The principles oppose
legislatively mandated parole eligibility
dates and urge courts be empowered to
set a parole eligibility date in each case
based on an individual assessment of the
factors regarding the offender and the offense. At press time the bill was pending
in the Senate.
Burial benefits in workers’ compensation deaths: Gov. Deval L. Patrick last month signed into law legislation increasing the minimum wage in
Massachusetts to $11 incrementally over
the next three years. Included in that
bill was an MBA-backed proposal to increase burial benefits for workers’ compensation deaths from $4,000 to eight
times the average weekly wage under
the Workers’ Compensation Statute. “Increasing the burial benefit will do much
to alleviate the financial burden for fami-

lies who are faced with the shocking and
sudden death of a loved one while on the
job,” said MBA President-Elect Marsha
V. Kazarosian before the Joint Committee on Labor and Workforce Development earlier this year.
Domestic Workers’ Bill of Rights:
Also last month, Patrick signed into
law MBA-backed legislation creating a
Domestic Workers’ Bill of Rights that
would establish labor standards and protect the basic rights of domestic workers. The House of Delegates voted at its
March meeting to support the bill.
FY15 budget: Earlier this month the
Legislature enacted the FY2015 state
budget, which provided $15 million for
the Massachusetts Legal Assistance Corporation. At press time, the budget was
awaiting action by Patrick, who has 10
days to review it. 
■
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Practicing with
Professionalism course
prepares new attorneys

Experts&Resources
continued from page 10
Aviation l aw

ADR

AviAtion LAw
ANTHONY
TARRICONE,
concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

Kreindler & Kreindler LLP
MBA Secretary Christopher A. Kenney welcomes newly admitted attorneys to the
Massachusetts Bar Association’s Practicing with Professionalism class in Worcester on May 22.

Photo by Mike Vigneux

by Mike Vigneux

New attorneys across the state have
been heading back to the “classroom” for
a required one-day Practicing with Professionalism course within 18 months of being
admitted to the bar.
With the implementation of Rule 3:16
by the Supreme Judicial Court’s (SJC)
Standing Committee on Professionalism,
all newly admitted Massachusetts attorneys
must attend the course in order to maintain
their good standing at the bar. The rule applies to anyone newly licensed to practice
law in Massachusetts on or after Sept. 1,
2013.
The Massachusetts Bar Association is
the only SJC approved provider to offer the
course statewide. Since January 2014, the
MBA has partnered with the University of
Massachusetts to host the one-day course
on UMass campuses in Boston, Worcester
and Dartmouth. The course will also be
offered at UMass Lowell on Sept. 18 and
UMass Amherst on Oct. 27.
On May 22, newly admitted attorneys
made their way to UMass Medical School
in Worcester for a full day of training and
networking. Some general themes of the
day included building a good reputation,
finding a mentor, making ethical decisions,
giving back through pro bono work and the
importance of continuing legal education.
MBA Secretary Christopher M. Kenney
welcomed the attendees by noting that this
course was just the beginning of a flourishing legal career. “Today, you are investing
in your own success,” said Kenney.
The first session of the day was “Your
Reputation is Everything: How Lawyers
Should Act,” presented by Hon. Edward M.
Ginsburg (ret.) and Hon. Paul A. Chernoff
(ret.). Ginsburg and Chernoff spoke about
how to develop a good reputation and keep
it. The former judges noted that an attorney
who earns the respect of the judge, the court
officers, the clerk and other court personnel
will be more successful in the long run.
Ginsburg and Chernoff also addressed
the importance of acting professionally
both within and outside the courtroom as a
lawyer’s reputation is never limited to how
they conduct themselves in front of a judge.
“The walls have ears. You establish your
reputation everywhere you go,” said Chernoff.
Also included in the morning portion
were sessions on “The Attorney-Client Relationship” and “Ethics for the Practicing
Lawyer.”
The highlight of the course was keynote

speaker Hon. Shannon Frison of the Superior Court, who spoke about hidden bias
within the legal profession and strategies to
combat it.
Frison noted that hidden bias is prevalent in society today, most commonly in the
areas of race, gender and sexual orientation. According to Frison, bias is often unconscious or hidden and can sometimes be
based on attributes or assumptions that may
not even be true. Bias exists everywhere and
is not confined to the legal community.
“This is really a conversation to be had
by our larger society, not just in the law,”
Frison told the new attorneys. “We’re all
subject to it. It doesn’t matter what your
race or gender is.”
By using the current example of Los
Angeles Clippers owner Donald Sterling,
who has been accused of making racially
discriminatory comments, Frison remarked
that the media attention in that situation has
made bias “not so hidden anymore.” However, most cases of everyday bias don’t play
out on a national stage.
Being an attorney means interacting
with many people both inside and outside
of the legal community. Therefore, Frison
encouraged course attendees to be mindful, focus on inclusion instead of exclusion
and to “view the person as a whole person”
without making assumptions.
“Keep the discussion on the table,” said
Frison. “Don’t be afraid to discuss these issues as they come up.”
After Frison’s presentation the afternoon sessions covered topics such as navigating social media, time management, and
introductions to law office management,
managing client fund accounts and trust account recordkeeping, the bar disciplinary
system, the Massachusetts court system and
bar associations.
The Practicing with Professionalism
course registration fee includes breakfast,
lunch, a cocktail reception and opportunities to network and learn about pro bono
projects in the legal services community. All
necessary record keeping and attendance
reports to the Board of Bar Overseers are
handled by the MBA and course attendees
enjoy complimentary MBA membership
which allows new attorneys to take advantage of valuable resources and programs.
“This course covered everything I set
out to learn,” acknowledged a new attorney
on a course evaluation form.
For more information on the Practicing with Professionalism course, including dates, locations and frequently
asked questions, visit massbar.org/
massbarprofessionalism. 
■

277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com
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brain injury

Would You Know A

HEAD
INJURY
If You Saw One?
Most
People
Wouldn’t.®
Law Office of

Kenneth I. Kolpan, P.C.
175 Federal Street,
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Catuogno Court Reporting &
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• Court Reporting
• Depositions
• Legal Typing
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Call Today!
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Federal employment l aw

Federal Employment Law
&
Security Clearance Law

Attorney Peter Noone and the firm’s
attorneys have earned Avery, Dooley
& Noone an outstanding reputation
for its representation of thousands
of Federal Employees in a variety
of workplace matters: removals,
discrimination complaints, retaliation
claims, and both Federal Employees
and Government Contractors in
security clearance matters.
Avery, Dooley & Noone also handles
insurance defense, discrimination
cases, and disability retirement.
MSPB • EEO • OSC • OPM

3 Brighton Street
Belmont, MA 02478
617-489-5300
www.averydooley.com
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MBA hosts press
conference for
marathon survivors
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MEDIATION

Marathon bombing victim Dr. Scott Weisberg, spoke about his own hearing loss and
brain injury on June 20 at the MBA.

Photo by Jason Scally

The Massachusetts Bar Association hosted a press conference on June 20 on behalf
of a group of Boston Marathon bombing survivors seeking a meaningful award from
the One Fund Boston after sustaining hearing loss and traumatic brain injury (TBI)
more than a year ago. The event, moderated by MBA President Douglas K. Sheff, included survivors, TBI experts and representatives from the Hearing Loss Association
of America (HLAA).
The press conference came in response to the One Fund’s call for public comment
on the draft protocol for the second distribution of nearly $20 million in charitable
funds. The MBA issued a formal statement on the protocol and submitted a letter to the
One Fund from Sheff.
The Boston Globe also published a letter to the editor co-written by Sheff and
Paul White, chairman of the MBA’s Marathon Bombing Victims Assistance Program
Boston, which addressed comments made by a One Fund spokeswoman who, in an
earlier Boston Globe article, accused the marathon survivors’ volunteer attorneys of
improperly taking advantage of the outpouring of support for their own gain. The “Uncharitable view of Marathon survivors’ attorneys is unfair” letter ran in the June 26
Boston Globe.
In addition, on June 27, The One Fund released its Final Protocol for the second
distribution of funds. The MBA released the following statement:
The One Fund’s Final Protocol for the second distribution of charitable funds is a
welcome advancement for survivors of the Boston Marathon bombings who suffered
traumatic brain injury (TBI), hearing loss and other invisible injuries. We are grateful
that the One Fund appears to have listened to our concerns and crafted its protocol to
be more inclusive of all survivors, including those with invisible injuries who are now
more expressly eligible for cash gifts in addition to programmatic support. We are
eager to see what meaningful impact the final distribution has for these survivors, and
hope that the Final Protocol leads to more equitable awards for all. As we did during
the first One Fund distribution, the Massachusetts Bar Association will again provide
volunteer lawyers to assist survivors free of charge with their questions and legal needs
related to this new application process. 
■

Calendar of Events
Wednesday, July 9

Wednesday, August 6

Permission to approach? A
judge’s take on etiquette and
argument in the courtroom
4-6 p.m.
MBA, 20 West St., Boston

MBA Monthly Dial-A-Lawyer
Program
5:30-7:30 p.m.
Statewide dial-in #:
(617) 338-0610

Thursday, July 17

Thursday, August 21

Summer Networking Series
Session II
5:30-7 p.m.
The Liberty Hotel "The Yard," 215
Charles St., Boston

Summer Networking Series
Session III
5:30-7 p.m.
Tia's, 200 Atlantic Ave., Boston

Real-time webcast available for purchase through MBA On Demand at www.massbar.org/ondemand.
Indicates recorded session available for purchase (after live program) through MBA On Demand at
www.massbar.org/ondemand.

continued on page 13

For more information, visit massbar.org/events/calendar
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CONTINUING LEGAL E DUC ATION

CIVIL LITIGATION
PERMISSION TO APPROACH?
A JUDGE’S TAKE ON ETIQUETTE AND
ARGUMENT IN THE COURTROOM
Wednesday, July 9, 4–7 p.m.
MBA, 20 West St., Boston
FACULTY:

Victoria M. Santoro, Esq., program co-chair
Meehan, Boyle, Black & Bogdanow, Boston
Todd M. Torres, Esq., program co-chair
Ogletree, Deakins, Nash, Smoak & Stewart PC, Boston
Hon. Robert A. Gordon
Springfield District Court, Springfield
Hon. Peter A. Velis (ret.)
Velis Law, Westfield

SEMINAR WITH
REAL-TIME
WEBCAST

Victoria M. Santoro
PROGRAM CO-CHAIR
MEEHAN, BOYLE, BLACK & BOGDANOW, BOSTON

Victoria “Tori” Santoro is an associate with Meehan, Boyle,
Black & Bogdanow, where she handles cases involving wrongful death, medical malpractice and financial fraud in business
litigation. Prior to joining MBBB, Santoro supplemented her
law school studies with a variety of litigation-based clinics, working both for the Middlesex District Attorney and for the United
States Attorney for the District of Massachusetts in the Public
Corruption Unit.
Extremely active in the Massachusetts Bar Association, Santoro serves on the Board of Directors of the Young Lawyers Division, is a member the Sole Practitioner
& Small Firm Section Council and is a liaison to the Membership Committee. Santoro also works with
the Women’s Bar Foundation’s Family Law Project for Battered Women handling pro bono divorce and
custody disputes, and is active in the Women’s Bar Association.
Santoro is also a member of the Amicus Committee for the Massachusetts Academy of Trial Attorneys and is a member of their New Lawyers Section. In her first year of eligibility, Santoro was voted a
Super Lawyers Rising Star.

Todd Torres

PROGRAM CO-CHAIR
OGLETREE, DEAKINS, NASH, SMOAK & STEWART PC, BOSTON
Todd Torres is an associate in the Boston office of Ogletree, Deakins, Nash, Smoak & Stewart PC, where he focuses his practice
on employment litigation. He offers advice and provides representation before both state and federal courts as well as before the
Equal Employment Opportunity Commission, the Massachusetts Commission Against Discrimination and the Rhode Island
Commission for Human Rights. Torres’ experience includes the defense of discrimination claims arising under Title VII, the
Americans with Disabilities Act and the Equal Pay Act, as well as wage and hour violations under the Fair Labor Standards Act
and the Massachusetts tipped employee statute.
Before joining Ogletree Deakins, Torres served as a law clerk to the Business Calendar as part of the Rhode Island Supreme
Court Law Clerk Department and worked as a summer associate at a large Massachusetts and Rhode Island based law firm.
Torres serves on the Board of Directors for the Young Lawyers Division of the Massachusetts Bar Association where he cochairs the division’s Education Committee. The Education Committee sponsors speaking events and presentations for both new and experienced practitioners on topics
including changes in the law and professional development.

REGISTER ONLINE AT WWW.MASSBAR.ORG/CLE OR CALL (617) 338-0530.

Snapshots from around the MBA

Photo by Mike Vigneux

Photo by Jason Scally

Young Lawyers Division hosts blood drive
The Massachusetts Bar Association’s Young Lawyers Division hosted an American
Red Cross Blood Drive on May 30 at the MBA’s Boston office. More than 20 MBA
members participated in the drive.
■

YLD Networking reception draws crowd
Members of the Massachusetts Bar Association’s Young Lawyers Division gathered
for an end-of-the-year networking reception on May 28 at the Hyatt Regency in downtown Boston. The event was co-sponsored by the Massachusetts Academy of Trial Attorneys. From left: Samuel S. Reidy of Reardon Law Office LLC; Jaime Winchenbach
of JPMorgan Chase; Ralph B. Gillis of Gillis, Borchardt & Barthel LLP.
■
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NOTABLE
QUOTABLE
MBA MEMBERS IN THE MEDIA

Support for marathon survivors

“

“

Their lives will never be the same and they're relying

upon and hoping that they don't slip through the cracks
during this, the second round of disbursements.
MBA PRESIDENT DOUGLAS K. SHEFF, NECN, JUNE 20

Sheff was interviewed prior to a press conference hosted by the
MBA on behalf of a group of Boston Marathon bombing survivors
still seeking financial compensation from One Fund Boston, which
announced plans to distribute $19 million in a second round of
disbursements. The press conference generated additional coverage
by the Boston Globe, WHDH, FOX25, WCVB, the Boston Business Journal, Massachusetts Lawyers Weekly and BostInno. Paul White,
chair of the MBA's Marathon Bombing Victims Legal Assistance Program, was also
quoted in several stories.

Hines SJC nomination

“

I think she’s known as a no-nonsense
judge. If someone deserves society’s

punishment and deserves to serve time,

she’s not afraid to impose that punishment.

“

South Yarmouth abuse case

MBA CHIEF LEGAL COUNSEL AND CHIEF OPERATING OFFICER
MARTIN W. HEALY, BOSTON GLOBE, JUNE 13

This is pretty serious. They’re probably

“

“

Healy spoke to the Globe about Governor Deval L. Patrick’s
historic nomination of Appeals Court Judge Geraldine S.
Hines to the Supreme Judicial Court. If confirmed by the Governor’s Council, Hines will become the first African-American
woman to serve on the state’s highest court.

playing it pretty carefully because they
don’t want to make a misstep.

Matanov arrest in
Tsarnaev case

MBA PRESIDENT-ELECT MARSHA V. KAZAROSIAN
CAPE COD TIMES, JUNE 1

Kazarosian was quoted in the Cape Cod Times in a story on a Department of Children and Families (DCF)
report that accuses two South Yarmouth caregivers of
abuse, which could have contributed to the death of
23-month-old Lucas Braman in February. Authorities
have not determined a cause of death and the investigation is ongoing.

“

I would say there are

two potential reasons that
they waited so long to

indict him: One could be to
gather more information,

Hernandez case
The lawyers are doing exactly what they should.

When you have a murder charge where somebody’s
facing life without the possibility of parole, you
percent chance you’re going to be successful.

MBA PAST CRIMINAL JUSTICE SECTION CHAIR PETER ELIKANN
FOX25, JUNE 17

Elikann was a live guest on the FOX25 Morning News to
discuss the latest court appearance of Aaron Hernandez in
the ongoing Odin Lloyd murder investigation.

“

leave no stone unturned even if there’s a one

“

“

and the other could be

to strengthen the death
penalty claim.

MBA PRESIDENT DOUGLAS K. SHEFF
BOSTON HERALD, MAY 31

Sheff spoke to the Herald about Khairullozhon Matanov, a Quincy cab
driver and friend of accused Marathon bombers Dzhokhar and Tamerlan
Tsarnaev, who was arrested and charged with obstructing the investigation.
MBA Past Criminal Justice Section Chair Peter Elikann was also a featured
guest on New England Cable News on May 30, the day Matanov appeared
in federal court.

Where available, news clips — including audio/video — can be found on our website at www.massbar.org.
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FOR YOUR PRACTICE

Summertime business development ideas
by Damian Turco

Ahh,
summertime. Things
just seem to slow
down a bit while
we take it all
in. And when it
comes to business
development, we
seem to consider
the summer as
time off. Well —
Damian Turco
don’t! Yes, people take vacations and leave work early in
the summer. It can be difficult to get people
to volunteer for things or get excited about
new ideas, but to put the summer categorically off limits as a time to build your business is nonsense. There are plenty of ways
you can drive business this summer. Here
are a few ideas to get you started:
Go to events. Hey, I realize you want to

get home while it’s still light out, but summer events can be a lot of fun and are a
great venue for building new relationships.
They tend to be more relaxed, outdoors and
focused on socialization. The MBA has
two more summer socials and you should
put them on your calendar. The next one is
Thursday, July 17 at The Yard at the Liberty Hotel. And on Thursday, August 21, we
have the highly anticipated social at Tia’s
on the waterfront. Be there!
Promote yourself in existing social
circles. The summer is a great time to catch
up with friends at cookouts, weddings and
family get-togethers. Before you go to your
next one, formulate an interesting story or
two about your practice. Make it interesting to the non-lawyer while highlighting
your knowledge, short of sounding boring
or arrogant. This will give other party-goers some insight into your industry while
gently reminding them that you are their
legal resource.

Get involved in a section. The MBA
has several sections, mainly aligned with
practice areas and practice management.
Because our membership year begins in
September, the summer is a great time to
sign up for more involvement starting in the
fall. Identify a section of interest and commit to a plan of involvement. Join a Section
Council, commit to help organize an educational program, or write a related article
by reaching out to the section’s incoming
chair. Section involvement builds your professional credibility and the more you do,
the more you get back. The more credibility
you have, the easier it is to land clients.
Assess your Internet presence. Okay,
there are admittedly some slower days in
the summer. That’s exactly what you need
to effectively assess your Internet presence
and strategize changes. Take an hour or two
and see what your competition is doing.
Compare that to what’s being done in other
markets and other states. Read about trends

and formulate a tactical plan for better success through the end of the year.
Be creative. Unique, creative ideas
are great. While there are reliable ways to
develop business in every practice area,
unique ideas are a great way to develop
your brand. How you do that should be
closely related to the practice area, but,
generally speaking, you want to do something few others (if any) are doing. Sponsor
a softball team and get your firm’s name
on its jerseys. Participate in a fundraising
effort in the name of your firm for a worthy
cause. Create a branded pro bono program
with the help of a local organization. Be
creative and do good and you will win every time. 
■
Damian Turco owns Mass Injury Firm PC, a Boston
based personal injury law firm, representing the
victims of negligence across Massachusetts. Damian
is the vice chair of the Law Practice Management
section.

Book Review

The ‘Long Mile Home’ through an attorney’s lens
by Lynn S. Muster

Riveting. This book was riveting, and
most readers know the end. Even if you
know the facts, you might not know the
stories. So there is plenty to digest in this
comprehensive account of the events sur-

rounding the Boston Marathon bombings.
The book focuses on five people,
weaving their “stories” through information gathered from news reports and extensive interviews. That approach has the
book feel less like a dry chronology, and
more like an engaging narrative. It also

Traumatic
Brain Injury
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$7,000,000
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$6,000,000
$4,000,000
$3,500,000
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means the book is accessible to more than
just Bostonians.
Reading through an attorney’s lens,
the reader learns what could be used on
cross-examination of Dzhokhar Tsarnaev,
or, more likely, at his sentencing hearing.
Dzhokhar will argue he was the “patsy,”
that he was under the influence of his
strong-willed brother, Tamerlan, and that
Tamerlan was the brains behind the operation. The facts presented by the authors,
if true, do not support that theory.
For example, aside from the implication that Tamerlan suffered from mental illness, having confided to others of
hearing voices, the Tsarnaevs deemed
Dzhokhar to be the “smart” brother,
boasting he was Ivy League material.
Dzhokhar was a high-volume marijuana dealer (the authors claim he earned
$1,000/week). Dzhokhar even had suggested that the 9/11 terrorist attacks, and
attacks like them, “were sometimes justified by U.S. actions around the world.”
In the year before the bombings,
Dzhokhar tweeted that he had been in
the United States for a decade and he
“want[ed] out.” (Notwithstanding that he
obtained citizenship in 2012.) His college
grades were sinking. And after the bombings, he coldly went about his life as if
nothing had happened: “Not only was he
not in hiding — he was all over campus.”
In the note written on the inside of the
boat Dzhokhar hunkered down in during the manhunt, he admitted to his role
in the bombings and defiantly claimed
they were justified. When investigators
searched Dzhokhar’s laptop, they found
materials promoting radical Islamic interpretations and martyrdom.
The reader will be curious about two
issues that the authors, due to lack of information, could only vaguely explore. First,
Sean Collier, the MIT police officer killed
in his police vehicle, may have known
Tamerlan. Collier was schooled at Salem
State University, where Tamerlan “partied
with friends.” Also, Collier was active in
Somerville boxing circles while Tamerlan
“trained at one of the city’s gyms.” Perhaps this connection explains why the
brothers proceeded so directly to the MIT
campus in their attempt to supplement

their weaponry.
And second,
how had the
house-by-house
search teams not
found Dzhokhar
even though he
was just .2 miles
from where he
had ditched his
getaway car? The
authors conclud- Lynn S. Muster
ed that the manhunt “had hardly proved airtight,” and that, were it not for Dzhokhar’s
injuries, the boat owner’s discovery of
him could have resulted in another victim.
Read this book, as an attorney, as
a lover of Boston or as a citizen of the
United States. It is an engrossing and
heartbreaking work detailing not only
the death and destruction caused by the
Tsarnaev brothers, but also the heroism,
strength and recovery of the people of
Greater Boston.
■
Lynn S. Muster is a senior staff attorney at the
Massachusetts Appeals Court, where she has
worked since 2000. She is an active member
of the Massachusetts Bar Association, who has
served on its Appellate Bench Bar Committee and
its 2012 Task Force on Law, the Economy and
Underemployment.

“Long Mile Home,” by Scott Helman &
Jenna Russell
Published by Penguin Group (USA), New York
(April, 2014)
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Tax consequences related to the transfer
of stock options in a divorce
B y W i ll i a m H . S c h m i d t a n d 		
Amy L . G r e e n

For some employees, stock options
are regular components of their compensation packages, whether received
as non-qualified stock options (NSOs)
or incentive stock options (ISOs). Challenges for these employees and their
attorneys often arise during a divorce
when determining how to treat said
stock options for purposes of division
of assets and support awards and the
tax consequences that follow. In 2001,
Massachusetts courts concluded that
language in M.G.L. c. 208, s. 34 clearly
indicates that both vested and unvested
stock options may be treated as marital
assets for purposes of dividing a marital
estate. Massachusetts courts have also
concluded that income from the exercise
of stock options can be considered as
part of gross annual income under a divorce judgment. For those stock options
divided as assets, there are a number of
factors to consider, determined primarily by what type of stock option(s) the
employee has been granted.

Types of grants
Nonqualified stock options
Nonqualified stock options (NSOs),
or nonstatutory stock options, are more
commonly granted than incentive stock
options (ISOs). NSOs do not carry the
same tax advantages as ISOs for employees. Employers are able to deduct
the spread between the strike price and
the price at which the option is exercised as compensation, making NSOs
more favorable for employers to grant.
NSOs generally are not taxable to employees upon the grant of the option.
The first taxable event occurs upon
exercise of the option. Upon exercise,
the employee receives compensation
income equal to the spread between the
strike price and the price on the date of
exercise and pays ordinary income tax
on the spread. The employer receives a
tax deduction equal to the income recognized by the employee upon exercise.
The sale of stock triggers a second taxable event with respect to the gain on
the sale, which is the excess of the sale
price over the price on the date of exercise. If the stock is sold at least one
year after the option is exercised, the
employee pays long-term capital gain
taxes, but if the stock is sold within a
year of exercise, the employee pays ordinary tax rates.
NSOs can be granted to anyone, including employees, consultants, advisors and directors. Further, NSOs may
be transferrable in the case of divorce,
depending on the stock plan. Because
NSOs can be granted to anyone and
they are more favorable to employers,
stock options to be considered in a divorce will most likely be NSOs.

Amy L. Green is an
associate at Schmidt
& Federico PC, where
her practice focuses on
all aspects of family
law. She is a member
of the Greater Boston
Family Law American
Inn of Court, the Boston Bar Association Family
Law CLE Subcommittee, and is a co-author of
Chapter Two of the Massachusetts Divorce Law
Practice Manual, Massachusetts Continuing Legal
Education.

Incentive stock options
ISOs are options that conform to all
of the statutory requirements of IRC §§
421, 422 and 424 at the time of the grant.
ISOs are more favorable to the employee from a tax standpoint and less advantageous for employers. Therefore, they
are granted less often than NSOs. Like
NSOs, ISOs are not taxed upon the grant
of the option. If an employee makes a
disposition of the stock received from
the exercise of the incentive stock option within two years of the date he or
she was granted the option and within
one year after the date exercised, the
spread is treated as ordinary income and
is taxed accordingly. Any appreciation
subsequent to the exercise will be taxed
as a short-term capital gain. Provided
the employee exercises the options more
than one year after vesting and sells the
stocks more than two years after the
options were granted, the amount realized on sale in excess of the strike price
is taxed as long-term capital gains, an
advantageous tax treatment for the employee as this can lead to significant savings over an NSO.
Despite the favorable income tax
treatment of ISOs for employees, ISOs
are treated as NSOs for purposes of the
Alternative Minimum Tax. ISOs can
only be granted to employees and if an
employee leaves his or her job, he or she
has three months to exercise the options
or they revert to NSOs. Pursuant to IRC
§ 422, ISOs are not transferrable. Therefore, ISOs cannot be transferred by an
employee to a nonemployee spouse in a
divorce.

Issues to consider
Is an employee who transfers nonstatutory stock options to a former
spouse pursuant to a divorce required
to include an amount in gross income
upon the transfer?
IRC § 1041(a) provides that no gain
or loss is recognized on a transfer of
property if incident to divorce. IRC §
1041(b) provides that the property transferred is generally treated as acquired by
the transferee by gift and that the transferee’s basis in the property is the adjusted basis of the transferor.
Although a transfer of nonstatutory
stock options as part of a property settle-

William H. Schmidt
is a partner at Schmidt
& Federico PC, and
has a broad range of
experience in estate
planning and estate and
trust administration,
including planning for
employee benefits. He is an expert on qualified
domestic relations orders and divorce taxation.
Bill has also lectured on estate planning for
employee benefits and on divorce taxation.

ment may involve exchange for money,
property or other consideration, it would
contravene the gift treatment prescribed
by IRC § 1041 to include the value of
the consideration in the transferor’s income under IRC § 83. Accordingly, the
transfer of stock options pursuant to a
divorce is entitled to nonrecognition
treatment under IRC § 1041. Rev. Rul.
2002-22, Part 1, Section 61. This tax
treatment only applies to the transfer of
vested options. When the transferee exercises the stock options, the transferee
realizes ordinary income to the extent
that the value of the stock on the date of
exercise exceeds the amount paid for the
stock. The employee/transferor is not
required to include any amount in gross
income when the transferee exercises
the stock options.
What is the effect upon taxation
under FICA, FUTA and income tax
withholding of a transfer of nonstatutory stock options incident to divorce?
Federal Insurance Contributions Act
(FICA): IRC §§ 3101 and 3111 impose
FICA taxes on “wages,” as defined in
§ 3121(a). These taxes are imposed on
both the employer and employee. IRC §
3102(a) provides that the employee portion of FICA taxes must be collected by
the employer of the taxpayer by deducting the amount of the tax from wages as
and when paid. IRC § 31.3102(a)-1(a)
provides that the employer is required
to collect the tax, notwithstanding that
wages are paid in something other than
money. Section § 3102(b) provides that
every employer required to deduct the
FICA employee tax is liable for the
payment of that tax, and is indemnified
against the claims and demands of any
person for the amount of any such payment made by such employer. See IRS
Rev. Rul. 2004-60.
The fact that payments are includible
in the gross income of an individual other than an employee, here the employee’s former spouse, does not remove the
payments from FICA wages. Nothing in
IRC § 1041, pertaining to transfers of
property between spouses or incident to
divorce, excludes payments to a person
other than an employee from wages for
purposes of FICA. Thus, the payment of
such remuneration is subject to FICA to
the same extent as if paid to the employee spouse. See IRS Rev. Rul. 2004-60.

To the extent the distributed payments are FICA wages, the employee
FICA tax is deducted from the payment
made to the transferee. The amount includible in the gross income of the transferee is not reduced by any FICA withholding from the payments, including
transfers of property, to the transferee.
See Rev. Rul. 86-109 and Rev. Rul. 71116.
Federal Unemployment Tax Act
(FUTA): The FUTA taxation provisions
applicable with respect to nonstatutory
stock options are similar to the FICA
provisions, except that only the employer pays the tax imposed under FUTA.
See IRC §§ 3301, 3306(b) and 3306(b)
(2) and the regulations thereunder. To
the extent wage taxation applies, the
wages are FUTA wages of the employee, subject to the maximum wage base
contained in § 3306(b)(1).
Income tax withholding: IRC §
3402(a), relating to income tax withholding, generally requires every employer making a payment of wages to
deduct and withhold upon these wages
a tax determined in accordance with
prescribed tables or computational procedures. IRC § 3401(a) provides that
“wages” for income tax withholding
purposes means all remuneration for
services performed by an employee for
his employer, including the cash value
of all remuneration, including benefits,
paid in any medium other than cash,
with certain exceptions. Under Treasury Regulation § 31.3402(a)-1(c), an
employer is required to deduct and
withhold the tax notwithstanding that
the wages are paid in something other
than money. Therefore, an employer is
required to deduct and withhold the tax
even when the wages are paid by way of
stock options.
IRC § 31 provides that the amount
withheld from wages as income tax
withholding will be allowed as a credit
against the income taxes imposed by
Section A to the “recipient of the income.” The “recipient of the income”
for purposes of the § 31 credit, pursuant
to Treasury Regulation § 1.31-1(a), is
the individual who is subject to income
taxes upon the wages from which the tax
was withheld. Because the compensatory interests transferred under § 1041
to the nonemployee spouse pursuant to
the divorce remain taxable for employment tax purposes to the same extent as
if retained by the employee spouse, the
income recognized by the nonemployee
spouse with respect to the exercise of the
nonstatutory stock options are considered remuneration for employment and
wages for purposes of income tax withholding under § 3402. Therefore, pursuant to § 1.31-1(a), because the income
recognized with respect to this compensation is includible in the gross income
of the nonemployee spouse, the nonemployee spouse is entitled to the credit for
the income tax withheld with respect to
these wage payments. See IRS Rev. Rul.
2004-60.
19
Reporting income: IRC
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§ 6051 requires those who remunerate
employees to report said payments on
a Form W-2. Given the nonemployee
spouse is not an employee, the reporting
requirements of IRC § 6051 do not apply.
Under a scenario where a nonemployee
spouse realizes income from the exercise of the nonstatutory stock options,
the employer, under § 6041(a), must file
an information return reporting said income. The income realized upon the exercise of the nonstatutory stock options
would be reportable to the nonemployee
spouse by the employer on Form 1099MISC and issued to the nonemployee
spouse. See IRS Rev. Rul. 2004-60.
Under Treasury Regulation §
31.6051-1(a)(1), the employee’s wages
that are subject to social security and
Medicare taxes are included in the appropriate boxes on the employee’s Form
W-2 issued by the employer.
What is the effect of the transfer
of stock received upon exercise of an
ISO? IRC § 424(c)(4) provides that in
the event of a transfer of stock between
spouses or incident to divorce, as described in § 1041(a), said transfer of
stock should not be treated as a disposition. Further, the same tax treatment
with respect to the transferred stock shall
apply to the nonemployee/transferee as

would have applied to the employee/
transferor.
When representing clients in a divorce who are receiving stock issued
upon the exercise of an ISO, special attention should be given to the grant date
of the original option. Provided the option was exercised more than one year
after vesting and the transferee then sells
the stocks more than two years after the
grant of the option, the amount realized
on sale in excess of the exercise price is
taxed as long-term capital gains. Otherwise, the amount realized is treated as
ordinary income and is taxed accordingly.
Though significant attention is often
given to the categorization of stock options, specifically, whether they should
be deemed assets for division or as income for purposes of calculating support, all too often insufficient attention
is paid to the tax consequences related to
the options. Attorneys should be mindful throughout the divorce process of the
stock options granted to an employee
client and the potential tax consequences
related to the disposition of same. It is
often prudent to engage a tax professional to advise clients on the specific
tax consequences applicable to his or her
specific scenario.
■

FOR YOUR PRACTICE
Law practice management tips

Utilize fellow attorneys
Tip 1. Attorneys should not be reluctant to contact other attorneys in their
field for advice on a particular matter if
they are unsure of a certain procedure,
court order, etc. It is always helpful to
explain a certain matter to another attorney and obtain some advice concerning
handling the matter, next steps, procedural matters, substantive matters, etc.
Tip 2. Attorneys should not be reluctant to refer potential clients to other
counsel if they are either too busy to take
on the matter or it is a matter which is
unfamiliar to them. Many times, the client would rather have a referral to someone who has time to handle the matter
immediately. Also, many of us are used

to referring cases to attorneys who practice in fields other than us. The return
referrals more than make up for the difficulties involved in attempting to handle
a client matter in an unfamiliar area.
Tip 3. When you may not be sure as
to which attorney or attorneys to refer a
client matter in an unfamiliar area, the
Massachusetts Bar Association is a great
resource. You can contact someone from
a particular section council and inquire
as to suggestions, or you can refer the
client to the MBA for referral.
Tip courtesy of Thomas J. Barbar of
Deutsch, Williams, Brooks, DeRensis &
Holland PC.
Published May 29, 2014, in eJournal. ■

Snapshots from around the MBA

Independent Candidate Forum
On June 27, the Massachusetts Bar Association hosted and co-sponsored a forum
with CommonWealth magazine, which featured three independent candidates for governor. Pictured: CommonWealth editor and forum moderator Bruce Mohl with gubernatorial candidates (from left) Scott Lively, Evan Falchuk and Jeff McCormick. ■
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Red Flag Alerts
P RO V I DED BY TH E WARRE N GROUP

More than 160,000 tax liens, lis pendens
and petitions to foreclose have been
filed in Massachusetts
since 2010.

Be the first to know
about delinquencies.
Take immediate action.
Keeping an eye out for delinquencies can be difficult. Red Flag
Alerts deliver the information you need in an actionable format.
Red Flag Alerts combine new tax lien filings with lis pendens and
petition filings. They contain more detailed information than you get
from other sources. Important things like owner-occupancy status,
property and owner address, an automated value model for the
property in question and more.

Essential, timely Red Flag Alerts
delivered to you automatically.

617-896-5392 datasolutions@thewarrengroup.com

