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Free CLE starts in September
by Jason Scally

Effective Sept. 1, 2014, Massachusetts Bar Association
membership will include free, unlimited CLE seminars
and MBA On Demand programming for all educational
programs, excluding conferences and the Practicing with
Professionalism course. Members also receive free access
to the entire recorded On Demand library.

The MBA is the first and only statewide CLE provider
in the commonwealth to offer free CLE to its members.
MBA members are highly encouraged to take advantage
of this exciting new benefit upon joining for the 2014-2015
association year.
Access to top-notch continuing legal education has always been one of the signature benefits of MBA membership, and that benefit just got better. MBA members will
have at their fingertips limitless access to educational re-

sources that will help keep them on top of the law, advance
their careers and enhance their practices — all at no extra
cost.
“We should be proud of ourselves in Massachusetts.
Massachusetts lawyers participate in CLE not because we
are required to, but because we want to be the best our
profession has to offer,” said incoming MBA President
Marsha V. Kazarosian. “The MBA is embracing this commitment by offering our members unfettered, free 10

President Sheff: Improving the public’s perception
By Debbie Swanson

Massachusetts Bar Association President
Douglas K. Sheff’s year has been marked by
heightened engagement between lawyers and
the public. Sheff took steps to improve the visibility of the legal profession’s generous nature.
He invited the public to be more than just clients, but partners working together in support
of our system of justice. Sheff was also recognized for making landmark strides to improve
the lives of workers, and sought to promote
underrepresented segments of the population.
More than just accomplishments of a successful year, each of these efforts represent
important victories on the road to improving
the public image of lawyers — one of Sheff’s
goals from the outset of his presidency.
Sheff grew up viewing lawyers and judges
as leaders and caretakers of their community,
and continued to see this in action throughout

PRESIDENT’S VIEW
Douglas K. Sheff

Farewell, but
not goodbye
When I became president of the Massachusetts Bar Association last September, I
promised myself that I would do everything
I could to leave the MBA better than I found
it. I knew that was going to be a tough task,
given the MBA’s long list of illustrious predecessors. Almost a year later, however, I
truly believe we are better. Just look at the
ways we’ve grown as an association.
We’ve expanded our influence through
efforts like our “12 for 12” program. Through
this unique initiative, we united lawyers and
the general public, with one voice, and drew
greater attention to the need for proper funding for our courts and civil legal aid. We also
used our voice in the legislature to support
workers and their families in Massachusetts.
2
The MBA’s efforts this year helped

his 30 years in practice. However, aware that
negative stereotypes often cling to the legal
profession, he resolved to shed light on the
charitable nature of members.
“Lawyers and judges are good folks, givers
of their time,” Sheff says. “They give back an
average of 56 hours a year in pro bono time
(according to a 2013 report by the American
Bar Association). That’s not mandated; [it’s]
just part of our ethical code.”
He encouraged MBA members to continue
supporting established public outreach efforts,
and to seek new opportunities. Members rose
to the opportunity. The turkey drive helped feed
nearly 2,000 people on Thanksgiving, more
than 600 families in the Boston area. Members
also contributed to a lawyer-backed project to
fight homelessness at the Pine Street Inn. The
Young Lawyers Division partnered with Cradles to Crayons to collect new and like-new
children’s items and warm winter gear as part
of its Gear Up for Winter program.
4

MBA President, 2013-14, Douglas K. Sheff.

Anderson, Loew, White honored with
Volunteer Recognition Awards
By Mike Vigneux

Three Massachusetts Bar Association members were recognized
for their outstanding service at the MBA Volunteer Recognition Dinner on July 10 at Lombardo’s in Randolph. Susan G. Anderson, Elliott M. Loew and Paul E. White were each presented with the Volunteer Recognition Award, which salutes members who volunteer
substantial time and effort to the mission, program and/or publications of the MBA or otherwise enhance the organization in a significant way.
Nominations for the awards were made to the MBA’s Volunteer
Recognition Committee who provided recommendations to MBA
officers. The officers voted on the award recipients based on the
committee’s recommendations.
For additional photos of the dinner, see related story, page 12.

currently serves as the vice chair of the Access to Justice Committee
and was previously the chair of the Health Law Section. Throughout
her many years of service to the MBA, Anderson has been a member of the MBA’s Policy and Governance Committee, the Terrorism
Task Force, the House of Delegates, the Definition of the Practice
of Law Task Force and the Media Committee. She has also
8

Susan G. Anderson, hearing officer,
Office of the State Treasurer
Anderson has been an MBA volunteer for more than 20 years,
serving on various committees and section councils since 1992. She

The Massachusetts Bar Association’s 2014 Volunteer Photo by Jeff Thiebauth
Recognition Awards were presented to (from left) Elliott M. Loew, Susan G.
Anderson, and Paul E. White at the MBA Volunteer Recognition Dinner on July 10.
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an extended family. After this
year, I truly feel closer to this
family than ever before. I am so
grateful for my fellow officers,
the MBA staff and the volunteers
I’ve come to know so well during this time. Any success we’ve
had is due to the partnership and
friendship we’ve shared together.
As I sign off one final time, I
can say with confidence that the
MBA is poised for even greater
success next year under the leadership of my good friend, and
your next MBA president, Marsha V. Kazarosian. You won’t
find a better lawyer or a better
leader — and she is about to inherit an incredible family.
Presidents come and go. But
the MBA’s excellence and integrity is forever. The beauty of the
MBA is we don’t “start over”
after each president. In fact, we
never stop. Through our committees, programs and committed
leaders, the MBA has the pieces
in place to ensure continuity and
flourish for years to come. And
I’ll be there to continue working with the officers and staff on
a number of projects in order to
support the MBA.
I am proud to have led such
an incredible organization this
year, and I am grateful for all of
your trust and support. I’ll say
farewell, for now, but not goodbye.
■
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On Wednesday, June 4, 12 members of the MBA’s Energy Law Practice
Group toured the Mystic Generating Station in Charlestown/Everett. The
outing provided practice group members, whose practices revolve around
the energy industry, with the opportunity to see firsthand how the energy
facility operates. The MBA’s Energy Law Practice Group brings together
attorneys from across the energy law spectrum and provides a forum for
attorneys to improve professional competence and exchange thoughts and
ideas in the area of energy law. 
■
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Practice group tours generating station
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mission’s report on the woeful
salaries paid to ADAs, public
defenders and bar advocates;
and many other important stories. The press now frequently
calls upon MBA officers and
other leaders for legal expertise,
and the MBA is now recognized
as the place to go for legal commentary.
In addition to these accomplishments, we’ve grown as an
organization this year. Our membership is expanding, and we’re
especially excited at the influx
of new attorneys, many of whom
joined after taking our Practicing
with Professionalism Course —
a great new addition to our educational offerings. Adding to our
successful community programs
like Dial-A-Lawyer and Tiered
Community Mentoring, we also
found new ways to represent the
underrepresented. MBA volunteers helped feed 600 families at
a Thanksgiving food drive, and
we provided financial support to
an innovative program started by
lawyers to house the homeless at
the Pine Street Inn.
Of course, I’ve also grown
during my time as president in
ways I could not have imagined.
I am the son of a trial attorney
who practiced since the ’50s.
My father and mentor, Irving
“Chick” Sheff, taught me that
the legal community can be like

M

push through a new Domestic Workers’ Bill of Rights and
a law that increases the burial
benefit under the workers’ compensation statute. Right now, an
MBA-backed voir dire bill is
also moving through the Legislature.
Our advocacy also expanded
the MBA’s name beyond the
commonwealth’s borders. We
received national recognition
for our Workplace Safety Task
Force, which earned an award
from a renowned national workers’ advocacy group. The task
force was hailed as a model,
which is currently being replicated in many states around the
country. Having spearheaded the
Workers’ Right to Know Law,
the task force is now helping
to enforce its measures, which
guarantee safety and fair wages
to 100,000 workers each year.
More recently, the MBA’s
enhanced influence was felt
when the One Fund announced
its protocol for a second distribution of charitable funds. Thanks,
in part, to our public support
for individuals suffering from
invisible injuries, like traumatic
brain injury, marathon survivors
with these devastating injuries
are now more clearly eligible to
receive the meaningful awards

they need. Our efforts on behalf
of marathon victims helped to
inspire our new Traumatic Brain
Injury Task Force, which will address issues regarding the thousands in Massachusetts who suffer a TBI each year.
During this past year we’ve
also expanded some of our most
important relationships, especially those with judges, with
whom we now meet regularly.
From formal bench-bar symposiums to guest speakers at our
House of Delegates to more informal brown bag lunches, the
MBA has strengthened ties between lawyers and judges like
never before. I am personally
excited to see this now regular
interaction continue under new
Supreme Judicial Court Chief
Justice Ralph D. Gants, who has
partnered with us on so many important issues. We are also working to set up more events with
our wonderful clerks, who keep
our courts running smoothly.
I’ve spoken at length about
improving the public perception of lawyers, and we made
great strides in this area, including more active outreach and
interaction with the media. We
spread the word about the positive contributions of lawyers on
TV, radio and print through coverage of our work with marathon
victims; our Blue Ribbon Com-

«
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MBA honors 50-year members

Advertising (617) 896-5307

On July 10, the Massachusetts Bar Association honored members of
the profession who have served for 50 years. Standing, from left: MBA
Treasurer Robert W. Harnais, MBA Vice President Martha Rush O’Mara,
MBA Vice President Christopher P. Sullivan, Robert J. Cotton, Alan R.
Miller, George S. Silverman, James B. Krasnoo, MBA President Douglas
K. Sheff, MBA President-elect Marsha V. Kazarosian. Sitting, from left:
Hon. Beverly W. Boorstein, John A. O’Leary, Colette Manoil, Robert Jude
Donahue. ■
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Bar News

MBA celebrates Gants confirmation

From left: Supreme Judicial Court Chief Justice Ralph D. Gants and Michael R. Gants (son) and Deborah A.
Ramirez (wife).

From left: MBA Treasurer Robert W. Harnais, Trial Court Intergovernmental Relations Senior Manager
Georgia K. Critsley and Massachusetts Association of Hispanic Attorneys President Jessica A. Massey.

From left: Supreme Judicial Court Associate Justice Fernande R. V. Duffly, Juvenile Court Chief Justice Amy L.
Nechtem, SJC Associate Justice Margot G. Botsford and Trial Court Chief Justice Paula M. Carey.

From left: MBA Secretary Christopher A. Kenney, MBA Vice President
Christopher P. Sullivan and MBA Past President Robert L. Holloway Jr.

Photos courtesy of © Mike Ritter

A reception was held at the Massachusetts Bar Association on July 16, to honor the confirmation of Justice Ralph D. Gants, the next Chief Justice of the Supreme Judicial Court.  ■
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Continued from page 1
When tragedy struck Boston with
the Marathon bombings, nearly 90 MBA
members immediately turned to the public’s aid. Programs such as the Marathon
Bombing Victims Legal Assistance Program and the MBA’s special Dial-A-Lawyer programs ensured that victims knew
their rights, had their medical records
properly reviewed and received compensation due to them. Support continued as
victims and families navigated the difficult
year ahead, with pro bono efforts providing support to 25 individuals injured in the
blasts.
“Lawyers often have dinners where
we recognize a member and give out an
award. These dinners aren’t heard by the
public,” Sheff observed. “This year we had
every major news outlet report something
positive about our attorneys and judges.”

Rights for all workers
Sheff himself was honored this year
for his efforts on behalf of workers’ rights.
The Workers’ Injury Law and Advocacy
Group (WILG) presented Sheff with the
Special Recognition Award for Innovation
and Community Service in recognition of
his role in spearheading the MBA’s Workplace Safety Task Force, which is part of
his Working Families Initiative.
Composed of a diverse representation of industries, individuals on the task
force studied statewide trends in workplace safety, with a focus on reducing injuries and deaths in the workplace. They
also promoted education and awareness
of workers’ rights, and raised awareness
in many communities throughout Massachusetts.
The task force played a major part in

getting the Right to Know Bill passed in
2012, after the bill had failed nine times
previously. The Right to Know Bill mandates that workers receive basic information about their employer and their legal
rights, which is particularly important for
temporary workers who often lack this
knowledge.
The Workplace Safety Task Force was
so successful, it was dubbed the “Sheff
Model” and is being used as a prototype
for other states pursuing similar initiatives,
including California, Illinois, New York,
Connecticut and Missouri.
“I was thrilled to be honored by this
national organization. But what’s twice
as nice is having a role in inspiring other
groups across the country, to see our work
duplicated and grow over the years,” says
Sheff. “My vision is to one day see them
all join together, sharing one project.”
Sheff and the MBA’s contributions to
workers’ rights are ongoing. Just recently,
two other MBA-backed workers’ bills
were signed into law: the Burial Bill and
the Domestic Workers Bill. The Burial Bill
increases burial compensation from its
previous amount of $4,000 to eight times
the average weekly wage in Massachusetts. The Domestic Workers Bill protects
and establishes work standards for nannies, homecare workers and house cleaners who work in homes and are vulnerable
to abuse and exploitation.

Allies in funding:
The 12 for 12
program
Viewing the public as more than just
consumers to the legal profession, Sheff

MBA President Douglas K. Sheff and SJC Chief Justice Ralph D. Gants.

Sheff (second from left) and the MBA delegation met with Senator Elizabeth Warren.

created the “12 for 12” program, which
calls upon the public as partners in the goal
of securing proper court funding. Through
the program, he asked 12,000 lawyers to
ask 12 of their clients to write to their leg-

islators, advocating the need for adequate
court funding. This push took place during
the critical 12 week period open to budget deliberations after the governor an6
nounced his budget proposal.

Designed by lawyers
for lawyers.
Unequalled insurance, ensuring
Massachusetts Bar Association members
are protected with comprehensive
coverage in today’s marketplace.
Underwritten by the nation’s largest
provider of malpractice insurance,
MBA Insurance provides expert,
customer-focused staff.

To find out how the MBA Insurance Agency can help you with
your malpractice and other coverage needs, contact us:
Boston (617) 338-0581 • Springfield (413) 788-7878
Email: Insurance@MassBar.org
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Continued from page 4
“It’s a new unique program, based
on the idea that the message would be
stronger if it came from more than just
the lawyers and judges, but from the
people,” he explains. “With the unique
geographical distribution of the MBA,
we’re in a good position to help.”
While there’s no metric with which
to measure the success of the program,
the feedback Sheff received was positive.
“Participating attorneys have told me
their clients were grateful to be heard,”
he says. “The legislature hears plenty
from lawyers and judges, but hearing
from constituents shows that we all want
the same thing.”

Traumatic brain
injury: an invisible
epidemic
One of the causes Sheff is most passionate about is raising support and
awareness for victims of Traumatic
Brain Injury (TBI).
“Each year, 2.4 million people suffer
from a Traumatic Brain Injury and their
case is often mishandled. In the military,
there [is] an average of 22 suicides per
day linked to head injury,” Sheff says.
He is now creating a multi-profession
task force, similar to the Worker’s Rights
Task Force, to address this problem. The
group will study the current state of TBI
victim’s rights, advocate for solutions to
any shortcomings discovered, and promote awareness.
“We want to provide help to the folks
who need it, to educate the public, and to
overcome bias which often accompanies
an ailment that you can’t easily see, that

people aren’t familiar with,” he says.
Sheff says the marathon attacks
strengthened his resolve to reach out to
this population, as many victims of TBI
are still seeking compensation.
“This population needs a voice. The
TBI task force effort just shows the willingness of the bar to motivate another
diverse group,” says Sheff, who will remain committed to this effort beyond his
presidency.

New opportunities
will continue
During the past year, the MBA
House of Delegates voted unanimously
to create two new sections: the Complex
Commercial Litigation Section, and the
Workers’ Compensation Section.
The Workers’ Compensation Section
is the first of its kind in Massachusetts
and provides Workers’ Compensation
lawyers much deserved representation
at the MBA. The Complex Commercial
Litigation Section is intended to create a
home for complex commercial litigators,
many of whom practice before the Superior Court’s Business Litigation Section
or in the federal courts.
Sheff is pleased to add these new
sections and to create new opportunities
within the organization.
Sheff is proud of the accomplishments of the MBA over the past year and
looks forward to seeing it continue to
thrive under incoming president, Marsha
V. Kazarosian.
“The MBA’s goals will never stop;
ideas are always picked up and continued by the next leader,” he says. “We
don’t erase the board and start over.”  ■

M assachusetts
L aw R ev iew
seeks submissions

MBA President Douglas K. Sheff met with U.S. Representative Tammy Duckworth (D-IL) this past spring,
where they discussed traumatic brain injury.

Sheff raises a toast at the MBA holiday party.

Sheff at the Thanksgiving food drive.

Mas
Law sachus
R ev etts

voL

um

e

95,

No.

1 P
ublis
he

d by

the

ie w

M as
sach
uset
ts B
a

r As
soci
atio
n

The Massachusetts Law Review, the longest continually run law
review in the country, is always looking for submissions from
members of the bar.
The Law Review is circulated around the world and contains
comprehensive analyses of Massachusetts law, commentary on
groundbreaking cases and legislation, and reviews of books of
interest to practitioners.
Submit articles or proposals to Jason Scally, director of Media
and Communications, at JScally@MassBar.org.
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For more information, visit www.MassBar.org/Submissions.
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Bar News
Volunteer Recognition Awards

Continued from page 1

planned education programs that have brought several MBA sections together. Most recently,
she helped plan and bring faculty to the Public Law Conference.
“I’m so deeply honored by this award, but more than that, I’m truly grateful for all the
opportunities the MBA has given me,” said Anderson. “It’s a joy and a privilege to work with
inspiring leaders and wonderful lawyers who are so fully committed to improving our legal
system, fostering access to justice, and bringing to our communities a greater understanding
of the law.”

Elliott M. Loew, Law Offices of Elliott M. Loew PC
Loew has been a member of the MBA’s Mock Trial Committee for 16 years, serving as
chairman in 1998, 2007 and 2008. He has been a special instructor of law at Newton North
High School since 1980 and was the lawyer/coach of the school’s mock trial team for 14 years
(1990-2004). In 2006, Loew became the lawyer/coach of the Newton South High School
mock trial team, which won the MBA’s state championship in 2008.
“This award is a wonderful tribute because it’s for spending time doing things I find to
be fun, useful and important,” said Loew. “The mock trial program touches a lot of people.
Several people have told me how much they loved the case we wrote or about students that
continue to be involved in mock trial when they go to college. Where else do you get to do that
as a lawyer, with that kind of impact?”

Paul E. White, Sugarman, Rogers, Barshak & Cohen PC
White was recognized for his tireless work as the chair of the MBA’s Marathon Bombing
Victims Legal Assistance Program. Since April 2013, he has spent an enormous amount of
time organizing, training and recruiting lawyers to provide pro bono assistance to survivors of
the Boston Marathon bombings.
“It was enormously rewarding both personally and professionally,” said White. “We were
totally helping people. In the end, we all felt that we had achieved something truly significant.”
In addition to his work with the survivors of the Boston Marathon tragedy, Paul serves
as chair of the MBA’s new Complex Commercial Litigation Section Council and previously
served as co-chair of the MBA’s Civil Litigation Section Council. White has also served on
the MBA’s House of Delegates and as a member of the Task Force on Law, the Economy &
Underemployment.
“To be recognized by your peers and colleagues with this kind of award means a great deal
to me,” said White. “Our job as lawyers is demanding and time consuming and isn’t always
necessarily professionally fulfilling. Volunteering provides a sense of fulfillment that sometimes eludes people in our profession.”
■

Calendar of Events
Wednesday, August 6

Thursday, September 18

MBA Monthly Dial-A-Lawyer
Program
5:30-7:30 p.m.
Statewide dial-in #:
(617) 338-0610

Practicing with Professionalism
8:30 a.m.-5:30 p.m.
University of Massachusetts
Lowell Inn & Conference Center,
50 Warren St., Lowell

Tuesday, August 12

Tuesday, September 30

Western Mass. Summer Reception
5:30-7 p.m.
Storrowton Tavern, 1305
Memorial Ave.,West Springfield

House of Delegates meeting
4 p.m.
MBA, 20 West St., Boston

Wednesday, August 20
WBZ Call For Action Ask-ALawyer Program
7-9 p.m.
Statewide dial-in #:
(617) 787-7070

Thursday, August 21
Summer Networking Series
Session III
5:30-7 p.m.
Tia's, 200 Atlantic Ave., Boston

THursday, October 16
Annual Bench-Bar Symposium
4 p.m.
John Adams Courthouse
1 Pemberton Square, Boston

Save the date: Thursday, Oct. 23
MBF 50th Anniversary Gala
Dinner
5:30 p.m.
Colonnade Hotel,
120 Huntington Ave., Boston

Real-time webcast available for purchase through MBA
On Demand at www.massbar.org/ondemand.
Indicates recorded session available for purchase (after live program)
through MBA On Demand at www.massbar.org/ondemand.

For more information,
visit massbar.org/events/calendar
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Experts&Resources
florida per sonal injury

FLORIDA
ATTORNEY

Bar News

MBA hosts Summer
Social at Liberty Hotel
Friends and members of the legal community joined the MBA at its second 2014
free summer social/networking event in Boston on Thursday, July 17.
■

LAW OFFICES OF

Randy C. Botwinick
Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• 29 Years • Co-Counsel and
Experience Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Photos by Kelsey Sadoff

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

ADR

ADR

Would You
Rather

MERRIGAN ADR

N O R T H vs. S O U T H

T H vs. S O U T H
N O R T H vs. S O U T H

Hon. Thomas T. Merrigan (Ret.)

Gamble
or be

Mediation And Arbitration
Areas of expertise include

» Business Litigation
» Product Liability
» Personal Injury & Negligence
» Intellectual Property
» Malpractice
www.northeastmediation.com
» Real Estate
Case Evaluation | Full Neutral
» Panel
Domestic & Family Disputes

Certain!
We Could
Have Settled It!

Dennis J. Calcagno, esq

ld
1 7 . 3Have
2 8 . 8 8 8 8 Settled It!
MerriganADR.com
We Could Have Settled
It!
Case Evaluation | Full Neutral Panel
www.northeastmediation.com

Dennis J. Calcagno, esq

6 1 76 .137 2. 83.2888. 8888 8 8

ADR

www.northeastmediation.com
tmerrigan@merriganadr.com
Case 617-948-2148
Evaluation | Full Neutral Panel

ADR

GLYNN MEDIATION
Experience • Common Sense
Resolution

Attorney Glynn has been designated as a
neutral for both non-binding mediation
and arbitration; he has successfully
managed those matters, either resolving/
settling cases in mediation or rendering
fair/equitable decisions at arbitration.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399

jbglynn@glynnmediation.com
www.http://glhrlaw.com/john-b-glynn

continued on page 11

Free CLE

Continued from page 1
access to our CLE programs. This is just
one of the many pledges the MBA makes
to support it members.”
Each year, the MBA offers educational
programs, covering recent case law, new
legislation, emerging legal trends, new
rules of practice and procedure, and issues of law practice management that will
benefit attorneys and their practice. CLE
programs cater to new, experienced and
transitioning attorneys across a wide range
of practices. Courses are taught by some of
the most experienced attorneys in the commonwealth, and most programs include
written materials.

Although there is no continuing legal
education requirement for attorneys in
Massachusetts, the MBA is an accredited
sponsor of CLE in New Hampshire, Rhode
Island, Vermont and New York. Most MBA
CLEs qualify for three hours of CLE credit.
Taking advantage of free CLE is easy.
Course offerings take place at venues
throughout the state, and many can be
accessed remotely through MBA On Demand. Members can sign up for programs
online at www.massbar.org/cle.
The MBA is in the process of building
the catalog of programs for the 2014-15
year. Visit the website regularly — new
courses are added all the time.
■
John Blazo contributed to this article.
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Western Mass. Dial-ALawyer program enters
20th year

Experts&Resources
continued from page 10
MEDIATION

MASSACHUSETTS CHAPTER
Check preferred available dates or schedule
appointments online with the state’s top-rated
Civil Mediators & Arbitrators - for free at

www.MassMediators.org

Volunteer attorneys field calls at the Western Mass. Dial-A-Lawyer program.
By Mike Vigneux

Residents of Berkshire, Franklin,
Hampden and Hampshire counties had the
opportunity to have their legal questions
answered through the Massachusetts Bar
Association’s semiannual Western Massachusetts Dial-A-Lawyer call-in program
on the evening of June 26.
More than 25 volunteer lawyers from
the MBA fielded 177 phone calls addressing legal concerns, including family related issues, probate, real estate, consumer
and elder law matters. The legal advice
was provided at no charge as a public service of the MBA. Calls were answered and
processed by MBA volunteers over a threehour period at the Western New England
University School of Law in Springfield.
Launched in 1994, the MBA’s Western
Massachusetts Dial-A-Lawyer program
entered its 20th year in 2014. The program
is co-sponsored by Western New England
University School of Law, The Republican, El Pueblo Latino, the Massachusetts
Association of Hispanic Attorneys and the
Hispanic National Bar Association.
The MBA has also hosted a monthly
Dial-A-Lawyer program in Boston since
1991, which is typically held on the first
Wednesday of every month.
“It feels great to be helping people
out, and it’s really rewarding,” said attorney Stephen J. Phillips, who has been a
Dial-A-Lawyer volunteer for many years.
“I think people really look forward to this
date so their questions can be answered.”
Phillips said he fielded a diverse group
of calls during the program, including
questions on elder law, wills, power of attorney, credit card debt and student loan
debt.
Attorney Susan A. Mielnikowski also
enjoys volunteering with the Dial-A-Lawyer program because it provides such a
beneficial service to the residents of western Massachusetts.
“As a volunteer opportunity, it’s a great
way to feel like you’ve provided some
excellent assistance,” said Mielnikowski.
“You can answer up to 25 or 30 questions
in a night, so you really have a terrific opportunity to talk to the community and answer their personal questions.”
The identities of both the callers and
the attorneys are kept confidential, which
often makes callers feel more comfortable
about the questions they ask.
“It’s a great opportunity for somebody
who might be a little shy to call an attor-

Photo by Mike Vigneux

ney, or maybe somebody who already has
an attorney and wants to have a second
opinion,” she added. “They can just pick
up the phone and get free legal advice.”
The MBA thanks the following members for donating their time and expertise
to this important public service effort.
• Corey M. Carvalho, University of Massachusetts Legal Services, Amherst
• Mark D. Cress, Bulkley, Richardson &
Gelinas LLP, Springfield
• Colleen C. Currie, Colleen C. Currie,
Attorney at Law, Northampton
• Hyman G. Darling, Bacon Wilson PC,
Springfield
• Michele Feinstein, Shatz, Schwartz and
Fentin PC, Springfield
• Carmina D. Fernandes, Law Office of
Carmina Fernandes, Ludlow
• Albert F. Gordon, Albert Gordon Esq.,
Springfield
• Devon W. Grierson, Aaronson & Associates PC, Pittsfield
• David M. Hirschhorn, David Meir
Hirschhorn, Attorney at Law, Springfield
• Kimberly Klimczuk, Skoler Abbott &
Presser PC, Springfield
• Stephen R. Manning, Stephen R. Manning PC, East Longmeadow
• L. Jeffrey Meehan, Doherty, Wallace
Pillsbury & Murphy PC, Springfield
• Amy J. Megliola, Siddall & Siddall PC,
Springfield
• Susan A. Meilnikowski, Cooley Shrair
PC, Springfield
• Keith A. Minoff, Law Offices of Keith
A. Minoff, PC, Springfield
• Daniel P. Morrissey, Bacon Wilson PC,
Springfield
• Stephen J. Phillips, Dunn & Phillips PC,
Springfield
• Michael J. Powers, Powers & Lequori,
West Springfield
• Andrea R. Reid, Law Office of Andrea
R. Reid, Springfield
• Juan M. Rivera, Juan M. Rivera Esq.,
Springfield
• Katherine A. Robertson, Hampden
County District Attorney’s Office,
Springfield
• Daniel M. Rothschild, Bulkley, Richardson & Gelinas LLP, Springfield
• Barry M. Ryan, Doherty, Wallace, Pillsbury & Murphy PC, Springfield
• Michael Siddall, Siddall & Siddall PC,
Springfield
• Gillian Szlachetka Dubay, Szlachetka
Dubay PC, Chicopee
• Gregory A. Wolf, Law Office of Gregory
A. Wolf Esq., Pittsfield
■
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ANTHONY
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operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

Kreindler & Kreindler LLP
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Boston, MA 02116
Tel (617) 424-9100
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www.kreindler.com
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Law Office of

Kenneth I. Kolpan, P.C.
175 Federal Street,
Suite 1425,
Boston MA, 02110

617- 426 -2558
For info on brain
injury litigation, visit
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Bar News

MBA hosts volunteer
recognition dinner
On July 10, Massachusetts Bar Association President Douglas K. Sheff and fellow
2013-14 officers honored attorneys and members of the legal community for their hard
work and dedication to MBA initiatives during the last association year.
■

Jeffrey R. Martin

860-548-1300
jmartin@oamlaw.com
www.oamlaw.com

From left: Jeffrey N. Catalano, Scott M. Heidorn, Holly M. Polglase,
Russell X. Pollock and Warren F. Fitzgerald.
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News from the Courts
Governor’s Council
confirms Hines as
SJC associate justice

The Governor’s Council has unanimously confirmed Justice Geraldine
S. Hines to serve as an associate justice of the Massachusetts Supreme
Judicial Court. Hines, a respected Appeals Court associate justice, will fill
the vacancy created by the retirement
of Chief Justice Roderick L. Ireland.
Hines will become the first AfricanAmerican woman to sit on the state’s
highest court.
Hines was appointed by Governor
Deval L. Patrick as an Appeals Court
associate justice in 2013, after serving
as a Superior Court associate justice
since 2001. Prior to her appointment to
the bench, Hines practiced law in Boston, concentrating on criminal defense,
civil rights litigation and social justice
advocacy.
“We commend the historic confir-

Dispute Resolution

Experts&Resources
continued from page 12
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MEDIATION

Bette J. Roth, Esq.
• Mediator
• Arbitrator

Judge Geraldine S. Hines

mation of Judge Geraldine S. Hines
as the first African-American woman
to sit on the Supreme Judicial Court,”
said Massachusetts Bar Association
Chief Legal Counsel and Chief Operating Officer Martin W. Healy. “Judge
Hines is a well-established champion
of individual liberties and civil rights.
The SJC, as well as the citizens of Massachusetts, will undoubtedly benefit
from the addition of her strong talents
and keen intellect.”

Boal becomes Chief Magistrate Judge
Magistrate Judge Jennifer C. Boal
became chief magistrate judge on June
16. Boal will serve a term of three years
and becomes the ninth chief magistrate
judge of the District of Massachusetts.
Former Chief Magistrate Judge Sorokin served in that capacity from Feb.
1, 2012, through June 15, 2014, when
he was sworn in as a United States district judge.
Boal was appointed United States
magistrate judge by the United States
District Court in 2010. From 2002 to
2010, Boal served as the chief of the
Civil Division in the U.S. Attorney’s
Office for the District of Massachusetts. In that capacity, she both litigated
cases and supervised a 40-person division.
Before being named civil chief,
Boal served in the District of Massachusetts’ Criminal Division for three
years prosecuting economic crimes
and asset forfeiture cases. She also
served as an assistant U.S. attorney

13

Mediation and
Arbitration of all
Domestic Relations
and Probate Matters

Judge Steinberg
Ret.

Judge Smoot
Ret.

Judge Kopelman

Bette.roth@gmail.com
(617) 795-2425
www.RothADR.com

Mediation
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Francis A. Ford, Esq.

Looking for
an experieNCed
tax attorNey
for your cLients?

Former Worcester Country
Clerk of Courts
Extensive Mediation & Trial Experience
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Chair -- MA
Ma BAR
Bar ASSN.
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CHAIR
state tax praCtiCe group
TAXATION
SECTION

ViCe Chair - Ma Bar assN.

SERVING
BAR ASSN.
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MEMBERS
AND
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CLIENTS
serViNg Ma
Bar
assN.
MeMBers aNd their ClieNts

Judge Jennifer C. Boal

from 1991 to 1999 in the Civil Division of the United States Attorney’s
Office for the Eastern District of New
York. Prior to becoming an assistant
U.S. attorney, Boal worked in private
practice at Shearman & Sterling in
New York City.
■
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“Every case can be
settled with hard work
and an open mind.”

508-588-5800
jill@bostonareamediation.com
www.bostonareamediation.com

• Court Reporting
• Depositions
• Legal Typing
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20+ years experience
New England ADR Superlawyer
• Former Trial Lawyer
•

Ret.

Catuogno Court Reporting &
StenTel Transcription is the
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• Facilitator

Call Today!
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Offices in:
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Federal Employment Law
&
Security Clearance Law

Attorney Peter Noone and the firm’s
attorneys have earned Avery, Dooley
& Noone an outstanding reputation
for its representation of thousands
of Federal Employees in a variety
of workplace matters: removals,
discrimination complaints, retaliation
claims, and both Federal Employees
and Government Contractors in
security clearance matters.
Avery, Dooley & Noone also handles
insurance defense, discrimination
cases, and disability retirement.
MSPB • EEO • OSC • OPM

3 Brighton Street
Belmont, MA 02478
617-489-5300
www.averydooley.com
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When change happens,
don’t run up the ladder
of inference
By Susan Letterman White
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Hypothetical #1: Loren has
been a partner at
Smith, Green, and
Post for close to
10 years. Loren is
“a team player.”
Until one year
ago, Loren was
the “right hand”
to named partner
Susan Letterman White
Chris Smith. Loren managed client relationships and was the
first or second chair in most of the complex
litigation that Chris claimed as origination.
Loren never complained about the share of
the firm profits, although the differential
between the firm’s highest and lowest paid
partners had been widening over the years.
Last year Loren was told to develop originations, experienced a pay cut and learned
that Chris was giving work to other lawyers, junior to Loren. This year Loren was
told that despite finding other sources of
work to boost billable hours, Loren needed
to leave the firm by the end of the year.
Hypothetical #2: Taylor hung a shingle
after years of working in larger firms and
as Taylor’s firm grew, the time came to hire
another lawyer. After much searching, Taylor hired Sydney about six years ago. It took
Taylor and Sydney six months before true
comfort in the working relationship developed. After five years, Taylor was certain in
the belief that Sydney would become Taylor’s partner. Their work styles were complimentary and they had become close friends.
The past 24 months had seen a significant
slow down in work and revenue. Indeed this
topic was the first point of discussion for every office meeting. Additionally, Sydney had
moved out of state and back home to be near
family as Sydney’s family grew larger with
the birth of children. Sydney had expressed
concern about the drop in revenue and the
cost to the firm of keeping Sydney on payroll. When Sydney told Taylor of an intention to take a position with another law firm,
Taylor was devastated.
Neither Loren nor Taylor wanted the
changes they were experiencing to occur.
Both were concerned about how to manage the change and still meet their interests,
needs, wants, expectations, hopes, dreams,
concerns and goals.
People often experience change as an unanticipated and undesirable loss and a “felt
need” to change or escape from a particular
uncomfortable situation. The simple fact is
that we are loss-averse. As Nobel Prize-winning economist, Daniel Kahneman says, “the

asymmetric intensity of the motives to avoid
losses and to achieve gains shows up almost
everywhere.” When our thinking and behavior is driven by an intense desire to avoid
feelings of loss instead of taking the time to
adjust to those feelings and allow them to
dissipate at the right time, we stop thinking
effectively and instead jump to conclusions.
This hinders our ability to move forward
strategically and intentionally toward our
true interests.
For example, Taylor may be in shock
from the surprise that Sydney is leaving. Taylor may also feel a need for more revenue in
the business. Instead of first making sense of
Sydney’s departure in a way that allows forward movement of actions, Taylor may not
consider the possibility of maintaining any
part of the relationship with Sydney. Instead
Taylor may jump to the conclusion that the
relationship is over, that there will be nobody
with a complementary skill set and the business won’t survive. Chris Argyris called this
thinking, running up the ladder of inference.
In the previous example, Taylor may be
only able to notice a small set of data relative to the departure of Sydney — that the
relationship with Sydney is ended. Taylor selected a piece of data and attached a limited
meaning — that the relationships with Sydney is over and without Sydney, the law firm
couldn’t be managed well or easily.
In the example with Loren, Loren’s identity as a law firm lawyer may limit options
for new positions outside of law firms. If Loren begins with a position that it is better to
be a partner in a law firm than counsel in a
corporation, Loren won’t notice or consider
any opportunities that might be a better fit
with Loren’s personality or interests.
When change happens to you, begin with
an open mind and challenge your assumptions about the situation. Find your true interests and possible options. Questions to ask:
• How did things change? What are my assumptions about the change(s)? Why?
What if my assumption was wrong?
• What are my interests, wants, needs, preferences, hopes and concerns?
• How can I move forward toward my interests?
• Where should I look for options?
■
Susan Letterman White, JD, MS (Organization
Development) is a strategic change consultant for
clients in professional service industries. Her work
is designed to improve organizational, group, and
individual performance, leadership, work-flow,
diversity and inclusion, communication and business
development. Her projects often include data
collection and analysis, group facilitation, mediation,
training and coaching.

Snapshots from around the MBA
New attorneys sworn in at
Faneuil Hall ceremony
Massachusetts Bar Association Law
Practice Management Section Vice Chair
Damian Turco speaks to a crowd of 360
new attorneys as they prepare to be formally sworn in to the Massachusetts bar.
The admission ceremony took place on
June 16 in Faneuil Hall.
■
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C i v i l L it i gat i o n

Superior Court holds construction manager at-risk
responsible for design errors
Spearin Doctrine does not apply to CM at-risk
B y K e n n et h E . R u b i n ste i n a n d
Na n c y M c B rady

The Worcester Superior Court recently issued a potentially landmark decision
clarifying the risk that construction managers assume when entering into CM-At
Risk (CMR) contracts for public building projects.
In Coghlin Electrical Contractors,
Inc. v. Gilbane Building Company, Gilbane and the Massachusetts Division
of Capital Asset Management (DCAM)
entered into a CMR contract for the
construction of a state psychiatric facility with a guaranteed maximum price
(GMP) of $237 million. The electrical
subcontractor, Coghlin Electrical Contractors, Inc., requested a significant increase in the cost of its subcontract due
to alleged mismanagement by construction manager Gilbane, including scheduling issues, improper coordination with
other subcontractors, and failure to manage and complete wall and ceiling framing. Although Gilbane issued a change
order request to DCAM, the agency denied the request because such an “inefficiency claim” was not allowed under
the CMR contract. Coghlin filed suit for
cost recovery against Gilbane, which in
turn sued DCAM on the grounds that
as the contractual “owner” of the project, DCAM was legally responsible for
damages caused by design changes and
design errors that caused the additional
subcontractor costs. The court dismissed
Gilbane’s claim against the owner, holding that as construction manager, it could
not pass along the additional costs.
The court acknowledged that the
suit presented a novel question: whether
a construction manager with planning
and oversight responsibilities as well as
broad obligations under the CMR contract to indemnify and hold harmless the
owner would “trump the long-standing
Massachusetts common law principles
to the effect that ‘where one party furnishes plans and specifications for a contractor to follow in a construction job …
the party furnishing such plans impliedly
warrants their sufficiency for the purpose
intended’ [also known as the Spearin
Doctrine].”
In answering this novel question, the
court drew a clear distinction between
design-bid-build contracts and CMR
contracts, stating: “[I]n a traditional
design-bid
build project delivery method, the owner is in the best position to
ensure that the plans and specifications
prepared by its design professionals are
sufficient and adequate.” While acknowledging that Massachusetts common law
traditionally has protected construction
contractors where an owner has supplied
erroneous or ambiguous plans and specifications, the court stated that because
the particular project had not followed
a “traditional design-bid-build project
delivery method” and instead utilized an

Ken Rubinstein is co-

Nancy McBrady is

chair of the Construction
Law Practice Group at
Preti Flaherty Beliveau
& Pachios, PC, and
regularly practices in the
firm’s Boston, MA, and
Concord, NH, offices.

an associate at Preti
Flaherty Beliveau
& Pachios, PC. She
practices in the firm’s
Construction Law and
Environmental practice
groups.

alternative delivery method for public
projects authorized pursuant to M.G.L
c.149A, the common law protections did
not apply.
The court explained that unlike the
traditional design-bid-build methodology, the CMR process allows public
entities to enter into a contract with a
construction manager before the design
is finished. Pursuant to M.G.L c.149A,
“The purpose of entering into a contract
with the CMR contractor during the design phase of the project is to involve the
CMR contractor in project planning and
to benefit from the CMR contractor’s
expertise during the design phase or the
project.” The court further differentiated
the process of allocating cost overruns
in a CMR project from the design-bidbuild process. A CMR typically includes
a guaranteed maximum price (GMP) that
includes the cost of the work, general
conditions costs, and the construction
manager’s fee. Absent change orders, the
construction manager assumes the risk
for cost overruns that exceed the GMP.
Given that a construction manager
under a CMR contract assumes additional duties and enhanced financial risk, the
court determined that the owner/construction manager relationship under a CMR
contract is not the same as the owner/
general contractor relationship found in a
design-bid-build arrangement. The court
noted that the CMR contract at issue had
imposed upon Gilbane extensive “design
review” responsibilities including the
continuous review of “drawings, specifications and other design documents …
for clarity, consistency, constructability, maintainability/operability…” These
design responsibilities also came with
“additional financial exposure” should
something go wrong, since CMR contracts also allocate project cost overruns
differently than traditional design-bidbuild projects (e.g., a CMR contractor is
bound by a guaranteed maximum price,
absent approved change orders). Hence,
as a result of the “material changes in
the roles and responsibilities voluntarily
undertaken” by construction managers in
modern CMR contracts, “the protections
that Massachusetts courts historically extended to construction contractors in the
traditional design-bid-build contact …
simply are inapplicable to [CMR] contracts.”
Gilbane’s argument that DCAM was
contractually required to issue a change

order because the changes affecting the
walls and ceilings were “changes in
scope” proved unavailing to the court.
So was its argument that an exception to
the underlying contract’s broad defense
and indemnity obligations applied relating to claims for design changes, errors
or omissions. The court interpreted that
exception as strictly applying to the designer (an agent of DCAM) and noted
that because no claims had been brought
against the designer, the exception
claimed by Gilbane was not relevant.

The Coghlin decision presents real
concerns to those engaged in CMR projects. Construction managers typically
conduct constructability reviews, but do
not generally check all of the architect’s
or engineer’s designs and calculations in
performing their review. Nonetheless,
this decision portends that the construction manager essentially becomes the
guarantor of design specifications and
that change orders are no longer a legitimate means of seeking recourse for
design-related problems that may be
encountered on a project. Unless overturned on a likely appeal, there is a serious risk that the Coghlin decision will
disincentivize contractors from agreeing
to CMR projects. Further, CMR contract
terms and conditions will have to be carefully scrutinized and negotiated in order
to avoid similar outcomes. In addition,
contract price proposals will have to be
adjusted to accommodate the enhanced
risk associated with CMR contracts pursuant to this decision.
■
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