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A case study in human nature
Governor’s Council raises the bar on appointments
By Christina P. O’Neill

Terrence W. Kennedy recounts an often-circulated aphorism: “The last day a judge ever has
to have humility is the day [he or she] appears
before the Governor’s Council.”
That’s become more relevant since the Governor’s Council lost it’s vote tie-breaker with the
resignation of Lt. Gov. Timothy P. Murray. Because there is no constitutional provision in the
state constitution to replace a lieutenant governor who has resigned, the eight-member council
will, for the remaining 18 months of Gov. Deval
L. Patrick’s term, be making decisions without
the ninth-vote function provided by the lieuten-
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Taking stock
Charlie Parker and Miles Davis were
groundbreaking jazz musicians. Both had
breathtaking skill on their respective instruments, saxophone and trumpet. They
were very different players. A measure of
a Parker tune would be filled with more
notes than you could count. By contrast, a
measure of a Davis tune would have a lot
of space. With those differences in mind,
the similarities were that the tone of each
note in a measure would be exquisite.
As an English major in college, I was
exposed to a lot of focus on tone. I was required to take a full year of Shakespeare,
which I did as a sophomore. The professor
was Theodore Baird. Baird was an imposing individual, a “Paper Chase” Kingsfield
type. As chairman of the English Department, he was a powerful faculty member.
Above all, he was a gifted teacher. His approach in each class was the same: some
lad would be called on to engage in a dialogue with Professor Baird about specific
language in whatever play or sonnet we
were reading at the time. How long that
dialogue would last depended on many
factors, but the less prepared you were, the
more likely you were to be engaged in a
prolonged discussion. Allan Albert, an outstanding student, was in that class with me.
He later became a highly regarded theatrical director and innovator, one of his projects being the improvisation theater group
he started in Cambridge, which launched
the career of Jane Curtin of “Sat2

ant governor ex officio.
The members we spoke with are more than
willing to rise to the challenge. They invite the
opportunity to discount what some say are inaccurate perceptions of what the council does, and
to demonstrate that they go the extra mile to vet
nominees to state government posts. Appointees
to the bench, or to other government office, face
a steeper challenge in getting a majority vote
without the tie-breaker. The council members
say that a highly concentrated vetting process
will ultimately result in a stronger pool of successful nominees.
The Governor’s Council has the final word
on appointed government posts — judges, clerk
magistrates, public administrators, and
6
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Formal assembly of the Governor’s Council on June 19, with Gov. Deval L. Patrick (center).

Justice with dignity and speed
The Hon. Paula M. Carey set to lead Trial Court
by Elizabeth Pease Kennedy

Chief Justice Paula M. Carey has
been tapped to lead the Massachusetts
Trial Courts starting July 16, upon the retirement of Chief Justice Robert A. Mulligan. No newcomer to the system, Carey
has led the Probate and Family Court for
the past six years and oversaw an ambitious reform of child support guidelines.
She was first appointed to the bench in
2001, by the late Gov. Paul A. Cellucci.
“Chief Justice Carey’s genuine leadership abilities will ensure her success as
the next Chief Justice of the Trial Court.
She is energetic and has a collaborative,
consensus-building approach to resolving
issues. She effectively introduced major,
complex reforms in the Probate and Family Court with her mission-driven style
and legendary work ethic. Chief Justice
Carey is accessible, compassionate and
treats everyone, regardless of station or
status, with the utmost respect,” Mulligan
said.

One voice, one
mission
Carey will be the first chief justice
of the Trial Court to begin her appointment working alongside a civilian court
administrator. As part of the state’s recent
court reform initiative, Harry Spence was
named the Massachusetts Trial Court’s

Carey speaks to family law practitioners at an annual MBA Family Law Conference.

first court administrator just over a year
ago in April 2012, with the goal of modernizing the trial courts. Spence oversees
all administrative functions, including
budget preparation and oversight, labor
relations, information technology, capital projects and personnel policy. Carey
will lead judicial policy at the Trial Court,
which includes the Boston Municipal,
District, Housing, Juvenile, Land, Probate and Family and Superior Courts, the
Office of Commissioner of Probation and
the Office of Jury Commissioner.

Photo by: Paul Franz

Both Carey and Spence will report directly to Chief Justice of the Supreme Judicial Court Roderick L. Ireland. The Trial Court is comprised of 380 judges and
more than 6,000 employees who work in
100 courthouses throughout the state.
Since the announcement of her appointment, Carey and Spence have made
numerous public appearances together
as they visit courts across the commonwealth, connect with legislators, and discuss publicly their new strategic vision for
the trial court system.
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Charlie Parker

to time.
So, there you have it, Professor Baird: something about
tone, in the prescribed number of pages and an end to what I
am saying. ■
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urday Night Live” fame, among others. On one occasion,
when Baird called on Albert, the dialogue lasted no more than
a few minutes, with Baird intoning, “Mr. Albert, those were
very insightful comments. I think I shall have some fun with
someone else now.” Had I been the object of Baird’s “fun,” I
assure you my comments would have been less insightful than
Allan Albert’s.
Baird was fond of giving unannounced exams. In fact, all
exams in his class were unannounced. You would learn about
an exam upon arrival at class, be given a one-sheet question,
a bluebook, and the class period to complete the exam. If you
missed the class, you got a zero – no questions, no excuses.
Every exam question contained the same simple instructions:
“In answering this question, write no more than [x] pages in
your bluebook, write legibly, and make an end to what you
are saying.” That last instruction has been etched in my brain
ever since.
Tone in music and tone in language fascinate me. Lawyers, particularly those of us who go to court, spend a lot of
time thinking about use of language, seeking to establish the
right tone. Often, there are multiple ways to convey the same
thought or image, and we struggle – certainly I do – to pick
words that will work best. Shakespeare always picked the
right words. His choice of language was and remains stunning. He told stories in his plays that in many instances he
borrowed or outright stole from others, but he told the stories
better than anybody. His plays were and are accessible to everyone. That is genius.
Charlie Parker with a lot of notes, Miles Davis with fewer; both played music that was and is accessible to everyone.
They, too, borrowed, or outright stole, from others. But they
simply played better than anyone else. In their improvisations,
the notes they chose always seemed just the right ones for the
tone and mood they wished to create. That is genius.
Thinking about Shakespeare, Parker and Davis is useful
to provide grounding and perspective. Genius in picking the
right words and in picking and playing the right notes is rare.
For most of us, establishing the right tone is hard work.
Robert Frost wrote a poem, published in 1915 but probably written about 10 years earlier, entitled “The Death of
the Hired Man.” There are a few lines in that poem that in
substance have stayed with me for many years, which I paraphrase frequently and often attribute to the wrong author. The
lines are:
“Home is the place where, if you have to go there,
They have to take you in.”
Those lines are meant to be sarcastic, which is not the tone
I intend as I end this column.
I have been an officer of the MBA for several years. They
have been instructive, rewarding and mostly fun years. Especially over this past year, 20 West St., Boston, has been home.
The folks there have been like family, and they have had to
take me in. After Aug. 31, 2013, they will not be required to
do so. Nonetheless, I do hope they might take me in from time
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News from the Courts
Probate and Family
Court now offers child
support help online

The Probate and Family Court, the
Massachusetts Justice Project and collaborators have announced the availability of a new online resource that
will help self-represented litigants
more easily complete court forms in
child support cases. The other partners are the Massachusetts Law Reform Institute, South Coastal Counties Legal Services Inc. and the Trial
Court Access to Justice Initiative.
With the help of a Technology Initiative Grant from the Legal Services
Corporation, the Massachusetts Justice
Project, in collaboration with the Probate and Family Court and the other
partners, has created a series of free
online interviews that help self-represented litigants accurately complete
the court forms needed to file cases
seeking establishment, enforcement or
modification of a child support order or
an answer to any of these complaints.
The interviews, supporting educational videos and written content can be accessed at www.masslegalhelp.org/legalforms. Users proceed through a series of
questions, and the answers to the questions are used to prepare forms and instructions. A Spanish translation of these
interviews will be available this summer.

Proposed
amendments to Rule
43 of the Rules of
Criminal Procedure

The Supreme Judicial Court’s
Standing Advisory Committee on
the Rules of Criminal Procedure invites comments on proposed amendments to Rule 43 of the Massachusetts Rules of Criminal Procedure.
The committee undertook its review
of Rule 43 as a result of the Supreme
Judicial Court’s decision in Vizcaino
v. Commonwealth, 462 Mass. 266
(2012). The committee unanimously
recommends that Rule 43 be clarified
to minimize confusion concerning
when and how a judge may impose
summary punishment for criminal
contempt or, alternatively, refer an
alleged contemnor for prosecution by
complaint or indictment under Rule
44. To view the proposed amendments, visit www.mass.gov/courts/
sjc/comment-rule-43.html.
The committee welcomes all comments pertaining to the issues raised
and will make recommendations to
the Supreme Judicial Court after reviewing the comments submitted.
Comments should be directed to
SJC Senior Attorney Barbara Berenson at Barbara.Berenson@sjc.state.
ma.us on or before Sept. 15, 2013. ■
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Boston legal community
looks to raise $1 million for
Pine Street Inn
A group of
Boston
attorneys is spearheading an effort to fund the
acquisition and
renovation
of
a building to
move long-time homeless men and
women off the streets and out of temporary shelters. Massachusetts Bar Association member Patrick T. Jones, of
Cooley Manion Jones LLP, is leading
the effort to raise $1 million from the
Boston legal community for this special housing initiative.
“This house will serve as a tangible,
lasting demonstration of the legal community’s commitment to improving the
lives of these individuals and to being
a part of the solution to homelessness
in the City of Boston,” said Jones,
who is a Pine Street Board member. “I
hope every attorney who hears about
this project will support Pine Street’s
work.”
Pine Street is working to transition long-term, chronically homeless
men and women—those who have
been homeless literally for years—into
permanent housing by increasing the
accessibility and availability of permanent, stable and safe housing. Pine

Street currently supports more than
760 formerly homeless individuals in
permanent housing.
To date, gifts and pledges to the
Boston Lawyers House Project total
close to $500,000. Fundraising will
continue through spring 2014, and all
firms, companies and attorneys who
contribute to this project will be recognized on a plaque in the building
funded through this community collaboration.
Visit www.pinestreetinn.org/donate
to make a gift in support of this effort.
Please indicate “Boston Lawyers House
Project” in the notes section.
MBA members who are leading
this effort as Pine Street Inn board
members and community leaders include:
• Megan N. Gates, of Mintz, Levin,
Cohn, Ferris, Glovsky and Popeo
PC;
• Patrick T. Jones, Cooley Manion
Jones LLP;
• Leo V. Boyle, Meehan, Boyle,
Black & Bogdanow PC;
• John J. Carroll Jr., Meehan,
Boyle, Black & Bogdanow PC;
• Lawrence S. DiCara, Nixon Peabody LLP; and
• Camille Sarrouf Sr., Sarrouf Law
LLP. ■
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MBA applauds the
appointment of the Hon.
Angela M. Ordoñez to
Chief Justice of the Probate
and Family Courts
The Massachusetts Bar Association
applauds the selection of Norfolk Family
and Probate Court Justice Angela M. Ordoñez to Chief Justice of the Probate and
Family Courts.
“Judge Ordoñez has long-championed
inclusivity and diversity in our state’s legal system. As the new chief justice of
the Probate and Family Courts, she will
continue to ensure that all members of the
commonwealth are fairly treated within
the court system,” said MBA President
Robert L. Holloway Jr.
Ordoñez was first named to the bench
in 2000 by the late Gov. A. Paul Cellucci.
She served as first justice in the Nantucket County Probate and Family Court, and
later was named first justice of Norfolk
County Probate and Family Court in 2011.
Ordoñez has been very active in the
MBA, having chaired the associaton’s
Diversity Task Force from 2009 to 2011.
As chair, she created the Tiered Community Mentoring Program, which teams up
practicing minority attorneys with diverse
students in high school, college and law
school. It is aimed at exposing inner-city
students to opportunities in the legal community that would otherwise not exist
for them. The program just celebrated its

fourth year.
Ordoñez received her law degree and a
bachelor’s degree in criminal justice from
Northeastern University. ■

The Hon. Angela M. Ordoñez.

LEGAL NEWS
MBA statement on U.S. Supreme Court
rulings on marriage equality
The Massachusetts Bar Association applauds the Supreme Court of
the United States, which has issued
decisions in two cases affecting equal
rights for same-sex couples. In United States v. Windsor, the court struck
down the controversial Defense of
Marriage Act, which when passed in

1996, defined marriage as limited to
a union between a man and a woman.
In Hollingsworth v. Perry, the court
dismissed an appeal, in effect allowing California to once again recognize
same-sex marriages.
“The Massachusetts Bar Association has continuously advocated for

equal rights for all Americans since its
founding more than 100 years ago.”
said MBA President Robert L. Holloway Jr. “This week’s decisions by the
Supreme Court reinforce the constitutional rights of every American, to be
treated equally and fairly in the eyes
of the federal government.” ■

Bar News

MBA Past Presidents’ Dinner

Massachusetts Bar Association past presidents, and current leadership, at the 2012-13 Past Presidents’ Dinner on June 20.
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Massachusetts Lawyers Journal | JUly 2013

5

Bar News

YLD raises $2,750 for
the American Heart
Association
Members of the Massachusetts Bar
Association’s Young Lawyers Division
participated in the Sixth Annual Lawyers
Have Heart 5K Road Race & Summer
Celebration at the Bank of America Pavilion on May 28.
A team of 17 runners raised $2,750
for the American Heart Association. The
donation will be used to raise awareness
of heart disease and stroke, both of which
profoundly affect the legal profession.
The road race raised a total of
$237,268 for the American Heart
Association. ■

2013-2014 MBA YLD Board of Directors Chair Brian P.
Bialas (left) and Chair-elect Courtney C. Shea (right).

OLD
PHONE
COMPANY
TECHNOLOGY
IS SLOWING
YOU DOWN.

MBA YLD “Lawyers Have Heart 5K Road Race” team.
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Many of your questions can be
answered in My Bar Access’
discussion groups

Questions about a new rule? Need a
referral? Looking for a sample motion?
Log in to My Bar Access today and
connect, share and collaborate with fellow section members.
My Bar Access discussions (formerly
known as listservs) are PRIVATE and
can only be viewed by MBA members
who login to the MBA’s online community.
My Bar Access discussions allow you
to enjoy the benefits of a traditional listserv, without clogging your inbox. YOU
choose how often you wish to receive
My Bar Access notifications and connect with colleagues. By default, MBA
members receive ONLY ONE discussion
group e-mail per day. Users can update
their subscription settings to change notification frequency.
Questions about a new rule?
Post in one of the MBA’s 18 practicespecific member group discussions and
receive feedback from fellow practitio-

ners. For example, if you have
a question about Alimony Reform Laws, start a discussion
in the Family Law member
group.
Need a referral?
Connect with MBA members with specific practice expertise.
Looking for a sample
motion?
Ask for advice and search My Bar
Access for document examples added to
resource libraries by your colleagues. For
example, are you drafting a motion in limine for an upcoming trial? Check with a
fellow Civil Litigation practitioner.
Curious who’s attending an upcoming CLE?
Learn about upcoming MBA seminars and conferences directly from program faculty and enrich your program
experience.
Interested in learning more about
your fellow members?
Put a face to a name and strengthen
your membership connections. Each discussion post includes basic profile information on the poster.
Get started today and post a discussion on http://access.massbar.org.
Questions?
Visit
http://access.
massbar.org and click “Contact Us.” ■
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District 6 Governor’s Council member Terrence W. Kennedy (foreground) says the council’s work goes far
beyond the weekly meetings.

John B. Glynn, Esq.
25 Braintree Office Hill Park, Suite 408
Braintree, MA 02184
781-356-1399
jbglynn@glynnmediation.com

ADR

ADR

members of the Parole Board, Appellate Tax
Board, Industrial Accident Board and Industrial
Accident Reviewing Board, as well as justices of
the peace and notaries public. It also addresses
pardons and commutations. The council’s eight
members are elected every two years in general
elections, chosen from specially drawn council
districts across the state, each with equal population representation. All their nominations and
voting meetings are open to the public.
Another appointing body is the 21-member
Judicial Nominating Commission, established as
uncompensated, non-partisan members, who are
appointed by the governor for one-year terms.
Along with the JNC, Governor’s Council
nominees must pass the scrutiny and close evaluation of the organized bar’s Joint Bar Committee
on Judicial Appointments. The JBC, officially
formed in 1961, is comprised of 22 individuals
from the Massachusetts Bar Association, Boston Bar Association, county and affiliated bars.
Along with the JNC, the work of the JBC is
highly confidential but differs from the JNC by
evaluating only the final nominees forwarded to
them by the governor’s legal office.

The opportunity to make
a case

ADR

ADR

continued on page 7

Lawrence M. Friedman, professor of law at
New England Law Boston, says that while there
has been discussion in the press over the years to
do away with the Governor’s Council, that body
has been part of the Massachusetts Constitution since 1780. While a September 2012 article
in The Boston Globe portrayed it as a fractious
group, the article noted that even its critics sought
seats on the council. “Over time, the council’s responsibility has been diminished but that doesn’t
mean they have nothing to do,” Friedman said.
“They are an important democratic check on the
governor’s ability to make decisions. … They
now have to commit to, in essence, to figure out
for themselves rather than let the lieutenant governor break a tie. It puts more pressure on them
both to make a case for a particular nominee but
also to compromise. This is an opportunity for
them to show that what they do is important.”
“The Governor’s Council has served the citizenry extremely well by acting as an invaluable
voice for the public. Our founders recognized
the great importance of having the council as a
check on executive authority,” said Martin W.
Healy, Massachusetts Bar Association chief legal counsel. “They are the only publicly elected
body involved in approving lifetime judicial appointees.” Healy added, “Other states recognize
this importance by involving similarly constituted bodies to reevaluate appointees after a certain
length of service in determining whether or not to
retain initial appointees.”
The Governor’s Council’s purpose is “to be
the last step in becoming a judge,” said District 2
member Robert L. Jubinville. Council members
invite the ability to refute the stereotype that it
serves as a “rubber stamp” for appointees and
that its main function is to serve as legal counsel
to the governor. As Jubinville, a criminal defense
attorney practicing in Milton puts it, the name of
the group is council, not counsel, a distinction
that should be part of public civic awareness, and

that the independence of the council should be
understood — and demanded by the public — as
a civic right.
Jubinville also thinks that the Governors
Council should advocate for the court system as
well as for qualified nominees, and says he thinks
that the court’s two percent allocation of the state
budget is “appalling.” While he admits to a bit of
self-interest, as an attorney who goes to court every day, he says the public is being shortchanged
as well by the problems of inadequate staffing.

Not in it for the money
District 6 member Kennedy, a litigation attorney, says a perception that the council meets
once a week for 15 minutes to expedite appointments is “totally inaccurate.” The job, which
pays members $26,025 a year plus benefits,
takes between 20 and 25 hours of hearings and
research a week, an estimate with which District
7 colleague Jennie L. Caissie, a private-practice
attorney in Southbridge, concurs.
Kennedy says
that he can make far
more in private practice, but that he was
inspired to run for
the post by his predecessor, Michael J.
Callahan, a respected
colleague who succumbed to cancer
during the very hour
Jennie L. Caissie
that Kennedy stood
on the statehouse floor waiting to be sworn in.
The public review and hearing process,
which takes an average of two-and-a-half hours,
but can run anywhere from a half-hour to five or
six hours, is supplemented by hours of reading,
research and phone calls, both to and from. “If
they’re not a good nominee, you get a lot of calls,”
Kennedy says, with a hint of a smile. However,
he adds, council members should — as should
the press — consider the source. If most of the
negative callers are disgruntled litigants or, in the
case of attorneys, ex-clients, the input could be
considered biased.
Amidst all this, members take the vetting
process seriously. “If you call it wrong, you can
mess up a lot of people down the line,” Kennedy
says.

Dig a little deeper
That’s why the vetting process of the Governor’s Council digs deeper, relying not only on
data presented to it but to institutional memory
and to contacts.
Judicial nominees for lower courts must follow the law rather than interpret it. But for judicial nominees to higher posts, such as the Supreme Judicial Court or the Court of Appeals, the
criteria include not only experience on a resume,
but demeanor. While past judicial decisions can
provide a concrete record of a judge’s reasoning, upon review of those decisions, the question
must be asked — particularly in the case of a
nominee who is reputed to be an “activist” —
does the judge apply the rules or try to make the
rules? Has the nominee overturned lower court
decisions? Is that a pattern? If so, what kind of

Massachusetts Lawyers Journal | JUly 2013

a pattern?
The same rules of law should apply to the
vetting process as apply in the courtroom. If the
vetting standards are waived to allow an activist
judge whose views are favorable to the currentlyincumbent nominating panel to rise to the bench,
the standards are also compromised in such a
way as to allow the appointment of the next activist judge whose views are not necessarily favorable to either the nominators or to the public.

It depends
The Massachusetts Lawyers Journal sat in
on a June 19 hearing to admit Peter Smola, a
New Bedford probate attorney, to an associate
justice seat on the Bristol County Probate Court.
A second-generation attorney who put himself
through law school, Smola brought along witnesses who served as compelling advocates for
him. One was Maura Tierney, a private practice
domestic law attorney from New Bedford, who
stated that she has worked on cases with him —
and then added, “I should say, against him,” as

7

described as last-minute, for one of the nominees. She objected that she had not had a chance
to vote on it because she had briefly stepped out
of the room when other councilors were discussing the matter. The change resulted in the council
having to approve and then vote on an applicant
on the same day. Stressing the need to follow
procedure — particularly because the date of the
hearing had already been published as a legal notice before the change was made — she pressed
on, expressing concerns about transparency and
about the voting process. District 1 Councilor
Oliver Cipollini Jr. noted that in the future, effort
would be made to be more conscious of scheduling. Patrick requested that the council reach
agreement on procedural rules.
The mood lightened at the end of the formal
assembly session, when Caissie was presented
with a birthday cake, and collegiality returned.
Kennedy later remarked, “When I’m evaluating someone for a lifetime appointment for
$160,000 [annually], they can wait a couple of
weeks,” because of the potential downstream ef-

Experts&Resources
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District 1 Member Robert Jubinville says that the Governor’s Council’s independence should be understood
and demanded by the public as a civic right.

Advise and dissent

fects of an incomplete vetting.
Caissie, like Devaney, is concerned with improving the integrity of the process. She made a
motion in December 2011 for the council to start
administering the truth-telling oath at hearings.
She says some members administer it when they
chair meetings; others don’t. She is currently
working with the Legislature to make it established practice.
She gives a searing example of the kind of
downstream events from procedural lapses that
make the Governor’s Council take their jobs seriously. Shortly before she took the council post
in January 2011, parolee Dominic Cinelli, who
had been serving three concurrent life sentences,
killed Woburn Police Officer John MacGuire on
Dec. 26, 2010, in a Kohl’s department store during an attempted robbery. According to records
of the state Executive Office of Public Safety
and Security, Cinelli, who was also killed in the
confrontation, was far from a model prisoner
and should never have gone free. Public safety
records attribute Cinelli’s parole in part to “a lack
of attention to detail” on the part of the two individuals preparing the hearing calendar, and in
part to a software coding error attributed to the
automated software used in preparing the hearing calendar, which cited the wrong underlying
crime. The two staffers, along with their supervisor, were subsequently dismissed from the
Parole Board. The board has also adopted a riskbased assessment tool in 2009, a year after Cinelli’s 2008 parole, that if in place at the time would
have contra-indicated his suitability for parole.
Caissie observes the change in the council’s
voting patterns since her arrival in January 2011.
To that point, there hadn’t been a single tie vote
in five years, which she finds “incredible.” Since
then, there have been approximately 10 tie votes.
Now that the council will not be able to rely on a
tie-breaker, “the accountability volume has been
turned up,” she says. If the Governor’s Council
must double its efforts to vet appointees to secure
a clear majority, the governor, the JNC and the
JBC will have to as well. She pauses, and says
with a smile, “Maybe that’s why I got a birthday
cake.”

Heated, it can get. In the June 19 formal assembly meeting that preceded Smola’s hearing,
with Patrick present, Devaney voiced her objections to schedule change of a hearing, which she

Christina P. O’Neill is editor of custom publications
for The Warren Group, publisher of Massachusetts
Lawyers Journal. ■

the opposing attorney — and noted his collaborative nature. She told the council that a divorce
case can easily take on the personality of the lawyer. “When the opposing counsel is Peter Smola,
I breathe a sigh of relief, [knowing] that he will
have his client’s interest above his own. … He
never acts in a manner that inflames an alreadycharged situation.”
The council drilled Smola with questions
designed to reveal inconsistencies in his responses, a particularly important component of family and probate law, where the individual family
situation does not always fit strict letters of law.
Jubinville asked, from several different semantic
angles, whether “equal” should apply to time
spent by parents on the contentious topic of joint
custody. Smola replied that shared custody does
not imply that parents contribute equal time;
rather, comparable resources should be considered.
Through the several iterations of the query,
Smola continued to reply in a neutral, non-evasive but engaged manner. The gist of his responses was: It depends upon the individual circumstances of the case. Further questioning by others
went along the same vein, from the serious to
the amusing, with District 8 member Michael J.
Albano asking him “What possessed you to sit
on the Zoning Board of Appeals?” The question,
implying among other things that a ZBA post is
a thankless job, drew smiles from several in the
room. Smola’s response indicated that he took
the demands in stride.
As the questioning wound down, a couple
of the members gave Smola their impressions of
him and said his demeanor worked strongly in
his favor. “No one should be afraid to appear before you,” commented District 3 member Marilyn M. Petitto Devaney, “unless they’re guilty.”
“Sometimes, we want it to get heated,”
said Caissie, concerning the reviewing process.
A nominee with a stellar resume but with a demeanor that doesn’t fit the climate in which they
will work would not best serve the commonwealth in a judicial capacity, she said.
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Featured member benefit: Clio
Belong to the MBA
and receive a 10 percent
lifetime discount on the
#1 cloud-based legal
practice
management
system for solos and
small firms.
Clio is a 100 percent
web-based legal practice management system
optimized to meet the needs of sole practitioners and small firms. Secure and easy-touse, Clio overcomes many of the technical
hurdles offered by conventional practice
management solutions. Clio allows lawyers
to simplify their workflow, freeing up valuable time to build their practice.
Clio is regularly $49/month for attor-

neys and $25/month for non-attorney support staff. Massachusetts Bar Association
members receive a 10 percent lifetime discount on their Clio subscription, bringing
the monthly cost to $44.10 for attorneys and
$22.50 for non-attorney support staff. Sign
up today at www.goclio.com/landing/massbar.
Valid MBA membership required. ■
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Justice with dignity and speed

Continued from page 1

and Family courts will be held from 3 to 7
p.m. Improved facilities management and
enhanced personnel evaluations remain
high on the priority list as well.

The way to the future
is through dignity

The Hon. Paula M. Carey, the next chief justice of
the Massachusetts Trial Court.

“We have one voice,” Carey states.
“One mission — justice with dignity
and speed,” is how Carey summarizes the
strategic plan she and Spence recently presented to Ireland. The plan itself is quite
detailed, crafted after a year-long process
headed by a policy steering committee
comprised mostly of trial court employees.
“The driving force behind this plan is
the troops — the people out there in the
field doing this work each and every day,”
Carey said.
In creating the plan, court employees
were surveyed about their appetite for
change. The results were conclusive. More
than 90 percent said they wanted change,
and nearly one out of three called for aggressive change.
Carey calls the plan “ambitious” yet
reiterates her confidence that everyone
will reach the goals that have been set. It
is aggressive for the first one to three years
and is designed to include initiatives that
extend out to 2025 and beyond.
Access to justice is a major thread in
the strategic plan. One of the items set forth
is a staggered scheduling pilot program in
four to five courts. At a conference as recently as last November, Carey voiced her
concerns about the decreasing number of
lawyers seen in the Probate and Family
Court due the rising costs of representation. She feels strongly that the courts need
to do a better job of streamlining processes
so that people can get in and out quicker, or
hear cases administratively, so that people
don’t need to come to court at all. In reducing the time billed, more people can afford
to hire a lawyer to help them with their legal matters.
“Any time you can limit the wait time
for not only litigants but for lawyers is a
good thing,” Carey said.
The strategic plan also calls for an
extended-hours project in the Burke courthouse, where evening sessions in the
Housing, Boston Municipal and Probate

Carey believes dignity is crucial to the
future of the trial courts, describing how
dignity is multi-faceted and encompasses
people’s rights to be treated in a dignified
manner when they enter the courts, to be
exposed to dignified facilities and to be
entitled to procedural fairness.
“When you walk into a new facility,
people dress better, they act better and
they feel like there is something noble
about the system of justice,” Carey said.
While her main role is as the new Chief
Justice of the Trial Courts will be judicial
policy, she believes that it transcends all
that takes place in the court system. For
example, when building a new courthouse, there are things to take into consideration — the community’s demographics, the size and number of courtrooms,
the location of jury seating. All these “facility” issues overlap with judicial policy.
“We have one interest, and that one interest is moving the trial courts forward in a
positive direction,” Carey said.
Spence has personally visited 35
courtrooms in 2013, with Carey recently
joining him. Carey notes how impressed
she is with some of the innovative practices that already exist today. She cites
examples, such as drug courts, homeless
courts and literature initiatives focused on
improving lives. “It’s been really empowering for me to see what is going on every
day,” said Carey.

No ego
“I don’t have an ego,” is Carey’s answer to the question of how she and
Spence will get along in the months and
years to come. She is committed to consensus building, having honed that skill
in her many years on the bench. She’s not
afraid to bring critics to the table and craft
a resolution that moves an issue forward.
Carey’s mantra is “to inspire people to
remember why they went into public service in the first place.”
Carey and Spence are embarking on
their plans amid a backdrop of budgetary
tightness, and an ever-increasing back-log
of cases that has been exacerbated by the
recent state drug lab scandal. In the past
five years, the trial court system has seen
staff reduced by 25 percent, combined
with a 20 percent decrease in budget allotment. Several courthouses are outdated
and decrepit, with mounting fixed costs

that are not offset by courtroom traffic.
Carey and Spence will have a difficult
task balancing efficiency with access to
justice in these courthouses.
Technology also remains a huge issue. While the Federal Court system has
gone paperless, the trial courts are scrambling to move in the same direction. They
have begun the process of digitizing files
for cases and online complaints, but the
backlog is extensive and the technology
and manpower is oftentimes inadequate.
People are confident that Carey is the
right leader at the right time.
“Chief Justice Carey has risen to the
top of the legal profession and the judiciary through her indefatigable commitment to hard work and a genuine passion
for leadership. Lawyers quickly grasp
that she is the real deal and very open to
solving any issue at hand. She will literally work with anyone to get a job done
without any hint of pretense about her.
The MBA is very proud of her many

accomplishments. We are delighted to
have a chief who once served as an active
MBA volunteer,” said MBA Chief Legal
Counsel Martin W. Healy.
When thinking about the trial courts,
Carey says she realizes that she doesn’t
need to craft a “catchphrase” to describe
the courts’ mission.
“We have a ready-made catchphrase
— the delivery of justice. I can’t think of
a more noble purpose,” Carey said.
Her positive energy is evident
throughout the interview as Carey talks
about her past and her future. As she embarks on the latest stage of an already
illustrious career, she reflects on what
keeps her grounded. The Boston native maintains a strong sense of family
and community, both uniquely reflected
in the bracelets that jingle softly on her
wrist — one symbolizes “sister” and the
other her ancestral heritage. She’s truly
focused on her mission of justice with
dignity and speed. ■

Photo by: Merrill Shea

Carey (sitting , in blue) speaks at the MBA’s “Hail to the Chiefs” Bench-Bar panel and reception, which was
part of the MBA’s Centennial Conference in 2011. Joining her was (top row from left to right) MBA Treasurer
Robert L. Holloway Jr.; Housing Court Chief Justice Steven D. Pierce; Juvenile Court Chief Justice Michael
F. Edgerton; Land Court Chief Justice Karyn F. Scheier; Superior Court Chief Justice Barbara J. Rouse; panel
moderator Supreme Judicial Court Associate Justice Ralph D. Gants; MBA President Denise Squillante; MBA Vice
President and Centennial Conference Co-Chair Douglas K. Sheff. Sitting in the bottom row (from left to right) is
District Court Chief Justice Lynda M. Connolly; Carey; Boston Municipal Court Chief Justice Charles R. Johnson;
Chief Justice for Administration and Management Robert A. Mulligan; Appeals Court Chief Justice Phillip Rapoza.

Photo by: Jeff Thiebauth

At the 2013 MBA Annual Dinner (from left to right): Norfolk and Family Court First Justice Angela M.
Ordoñez; Supreme Judicial Court Chief Justice Roderick L. Ireland; MBA President Robert L. Holloway Jr.;
the Hon. Paula M. Carey, the next chief justice of the Massachusetts Trial Court; and Boston Municipal Court
Chief Justice Charles R. Johnson.

ExpEriEncE thE DiffErEncE

Explore our LLM
with a Specialization
in health policy
and Law
Learn more at www.northeastern.edu/law/llm or (617) 373-8546.

Photo by: Paul Franz

MBA President-elect Richard P. Campbell, the Hon. Paula M. Carey, the next chief justice of the Massachusetts
Trial Court, and MBA President Denise Squillante, at the MBA’s 20th Annual Family Law Conference in 2010.
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Rebuilding the lives of
bombing survivors
Dept. Public Safety creates volunteer
group to help
The Massachusetts Department of Public
Safety has created the Boston Survivors Accessibility Alliance to help survivors of the
April 15, 2013, marathon bombing rebuild
their lives, both figuratively and literally. The
brainchild of Commissioner of Public Safety
Thomas Gatzunis, the BSAA is comprised of
individuals from the construction, design and
building industries, all of whom have volunteered their expertise and materials to help
victims transition to their new lives.
“For anyone, a kitchen remodel is a
daunting task. But, remodeling an entire
home, especially after a serious life-altering
injury, can be an insurmountable one,” said
Gatzunis. “These victims may not be able to
access their kitchens, their bathrooms or their
closets. We recognized a need and knew we
were in a unique situation to help them.”
The BSAA has organized volunteers
from more than 50 groups, including plumbers, electricians, contractors, architects, designers and suppliers, to help make victims’
homes accessible. The BSAA has also received commitments from building inspectors across Massachusetts and beyond to
expedite permits and waive fees. The Massachusetts Bar Association will offer victims
pro bono legal help in drafting and reviewing
work contracts.
So far, two victims have applied, and

there are several other applications from
victims in the
pipeline. The
military-assistance
group
Homes for our
Troops is providing mentors
for the victims.
These mentors
have experience working
Commissioner of Public Safety
with disabled
Thomas Gatzunis
veterans adjusting back to life after loss of limbs or other
severe injuries. The BSAA is reaching out to
victims, either directly or through Spaulding
Rehabilitation Center, where many victims
are recovering.
“It’s amazing to see the strength of this
community as it comes together to help
those in need,” Gatzunis said.
Lawyers wishing to volunteer their
legal services may contact the MBA at
(617) 338-0695 or e-mail communityservices@massbar.org. Survivors interested
in applying, should go to the state’s Executive Office of Public Safety website at
www.mass.gov/eopss or call (617) 727-3200. ■
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Flynn Law Firm, PC
Mediation & Arbitration
Services

Prompt/Professional
& Effective Case Resolutions

dents were broken into groups of judges,
prosecutors and defense attorneys. “The
MBA is grateful to the attorneys and judges from across the state who have shared
their time and expertise to make this critical program a success,” Holloway said.
The MBA is appreciative of the Massachusetts Judges Conference for its assistance in recruiting volunteer judges for
this endeavor.
Law Day is a national day of celebration in May focusing on the United
States’ heritage of liberty under law and
recognizing its role in our daily lives. Celebratory events are often held throughout
the month of May. President Dwight D.
Eisenhower gave Law Day its name by
declaration in 1958. ■
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Hon. Lynne C. Rooney of Lowell District Court (second from left) and attorney Eric Schutzbank of Berid & Schutzbank
PC (third from left) volunteered to speak with students at Lowell Catholic High School about the MBA’s Law Day
Initiative, “Realizing the Dream: Equality for All.”

C

N O R T H vs. S O U T H
N O R T H vs. S O

MBA’s Law Day Initiative
focuses on human trafficking
and modern-day slavery
Students at high schools in Amherst,
Fall River, Lowell, Southbridge, Springfield, Wilbraham and Worcester participated
in the Massachusetts Bar Association’s May
Law Day Initiative and discussed human
trafficking and modern day slavery.
“This year marks the 150th anniversary
of President Abraham Lincoln freeing all
slaves by signing the Emancipation Proclamation, which makes modern-day slavery a
fitting topic to study through a legal lens,”
MBA President Robert L. Holloway Jr. said.
Volunteer attorney/judge teams from the
MBA visited classes at each school and presented “Realizing the Dream: Equality for
All.” Students then participated in a mock
trial that debated human trafficking, considered to be a form of modern slavery. Stu-

ADR

continued on page 12
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Bar News

Annual Labor & Employment Law Spring Conference
focuses on case updates, workplace violence and
whistleblower protections
by Marc A. D’Antonio and
John. J. Pregmon

The Massachusetts Bar Association
held its 34th Annual Labor & Employment
Law Spring Conference June 5 at Suffolk
University Law School in Boston.
The day kicked off with the annual
employment and labor case updates. An
expert panel of labor lawyers gave attendees an in-depth overview of the year’s
major decisions including the “Noel Canning” decision where the Supreme Court
ruled that appointments made by President Obama to the National Labor Relations Board in January 2012 were not
valid because the Senate was in recess at
the time of the appointments. As a result,
the board lacked the required quorum
needed to conduct its business. Employers in more than 70 appeals nationally
have argued that the board has lacked a
quorum to hear and issue decisions since
Jan. 4, 2012.
The employment panel discussed several decisions that have been issued in recent months. The panel highlighted cases
in the disability area that show a shift in
judicial attitudes towards disability insur-

ance and qualifications in accommodations.
Jonathan B. Kreisberg, regional director for Region 1 of the NLRB delivered
this year’s keynote address. Serving areas
in Massachusetts, Maine, New Hampshire, Vermont, Connecticut and Rhode
Island, Kreisberg proclaimed the Region
1 office was now the largest in the country. Kriesberg proceeded to highlight the
major board decisions over the last year,
discussed budgetary concerns, and gave
attendees helpful information on e-filing,
saying “e-filing is the future.”
Mary E. Hoye, area director for the
U.S. Department of Labor-OSHA, in
the Springfield-area office, provided attendees with a powerful presentation on
workplace violence. Hoye revealed the
discordant gender differences surrounding work-related fatal injuries and assailant types. She then explained the four
types of workplace violence, offering
examples for each, and the risk factors
associated with identifiable occupations.
The day concluded with a lively discussion of whistleblower protection laws.
Supervisory Investigator for the U.S.
Department of Labor-OSHA Michael
Mabee, gave an overview of the
14

34th Annual Labor & Employment Spring Conference Keynote Speaker Jonathan B. Kreisberg, regional
director for Region 1 of the NLRB, and MBA Labor & Employment Section Council Past Chair Rosemary Pye.
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Bar News

MBA holds first Summer Networking Session
Photos by: Kelsey sadoff

The MBA hosted Part I of its FREE
Summer Networking Series on June 13 at
The Terrace at Avenue One at downtown
Boston’s Hyatt Regency. Attendees had an
opportunity to relax and mingle with members of the MBA’s legal community.

Bring and friend and join the MBA
for Part II on July 11 at Rooftop Deck,
blu Restaurant, Bar and café, 4 Avery St.,
Boston and Part III on Aug. 8 at Tia’s on
the Waterfront, 200 Atlantic Ave., Boston.
R.S.V.P. at www.massbar.org. ■
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Calendar of Events
Wednesday, July 10

Criminal Appeal s
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Attorney Robert A. O’Meara
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6–7:30 p.m
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Bar and Café, 4 Avery St., Boston

Wednesday, July 24
Young Lawyers Networking
Counsel on Appeals Court case cited by
Flaschner Judicial Institute as a “significant
criminal decision” for 2011-2012

• Drafting of Appellant Briefs and
Motions for New Trials
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for all of your legal document destruction and
records storage needs. Call us
today for a free consultation.

• Oral Argument

R

• Consulting and Case Evaluation

r.a.omeara@att.net

Disabilit y Ins. Claims

6–8 p.m.
East Bay Grill, 173 Water St.,
Plymouth

Wednesday, Aug. 7
MBA Monthly Dial-A-Lawyer
Program

6–7:30 p.m.
Tia’s, 200 Atlantic Ave., Boston

Real-time webcast available
for purchase through MBA
On Demand at www.
massbar.org/ondemand.

Indicates recorded session
available for purchase
(after live program) through
MBA On Demand at www.
massbar.org/ondemand.

For more
information, visit
massbar.org/
events/calendar

888-800-1552

www.infoshred.com

e-discovery

Member SPOTLIGHT

MBA honors Kevin V. Maltby with
Community Service Award

On June 13, Massachusetts Bar Association president Robert L. Holloway Jr.,
president of the Massachusetts Bar Association, presented Kevin V. Maltby with an
MBA Community Service Award. Maltby,
a litigation and employment law attorney at
Bacon Wilson PC, in Springfield, accepted
the award at the Hampden County Bar Association’s annual meeting.
Maltby is an active member of his community and volunteers countless hours
helping others. In 2012, he established the
Lawyer for a Day program in the Springfield
District Court, assisting income-eligible tenants and landlords with court cases every
Thursday. He developed the program’s model and provided training to attorneys partici-

e xpert witness

Summer Networking Series
Session III

5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

P.O. Box 5952, Boston, MA 02114
617-797-1999 • 603-488-5776

Event

Thursday, Aug. 8

pating in the program. Maltby also created
a self-help center for courts throughout the
country, through his work on the Hampden
County Bar’s Self-Help Center taskforce.
Additionally, Maltby participates annually in the Western New England University
School of Law Mentor/Mentee program.
“Where the community has given so
much to me, I believe that it is important to
give back. That is why I am so honored to receive the MBA Community Service Award.
The receipt of this award would not have
been possible without the immense support from my firm Bacon Wilson PC and the
Hampden County Bar Association,” Maltby
said. “Bacon Wilson PC has encouraged and
supported my endeavor to create the District

healthcare law

Health Care Consumer Law
Denied health or disability benefits?
Clare McGorrian
has successfully
challenged the
denial of health
benefits in multiple
cases. Her expertise
includes ERISA, state health
insurance laws and government
programs such as Medicare.
Attorney McGorrian also accepts
Social Security disability cases and
private disability insurance matters.
CLARE D. McGORRIAN
Consumer Health Law Counsel
(781) 391-5405
877-302-5405 (toll free)
info@cdmhealthcounsel.com
www.healthbenefitslaw.com
Photo by Patricia Olier

continued on page 13

MBA President Robert L. Holloway Jr. presents the MBA Community Service Award to Kevin V. Maltby on
June 13 at the Hampden County Bar Association’s annual meeting.
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Court Lawyer of the Day Program in the
Springfield District Court, as well as other
community service activities. The HCBA
and the Community Outreach Committee
has provided the support and staffing to assist in the implementation of the program. I
am truly humbled by their support and the
receipt of this award.”
Outside of the legal sphere, Maltby
continues to give back. With his wife, Liza,
Maltby chairs an annual holiday drive for
Thom Family and Child Services, an organization dedicated to providing early interven-

tion services for children from birth to age
three. The books and toys collected in this
drive go to families in need. He also serves
on the board of the Longmeadow Montessori Internationale School.
Maltby was nominated to receive the
MBA’s Community Service Award by the
Hampden County Bar Association, of which
he is an active member. In addition to his
work at Bacon Wilson PC, Maltby is an adjunct faculty member at Bay Path College,
teaching classes for the legal studies and
paralegal certificate programs. ■

13

Experts&Resources
continued from page 12
MEDIATION

Bette J. Roth, Esq.

UMass scholarship fund honors
bombing victim Krystle Campbell
Like so many
Massachusetts citizens, Massachusettts Bar Association Past President and UMass
Trustee Richard
P. Campbell was
shocked and saddened by the tragMBA Past President
ic events of April
Richard P. Campbell
15, when two
homemade pressure cooker bombs exploded
during the Boston Marathon. The news impacted him greatly and he knew he had to do
something, especially when hearing that one
of the victims, Krystle Campbell, shared his
last name, his hometown and his alma mater.
“Krystle hailed from the same neigh-

borhood in Medford as me, graduated from
Medford High School as my wife and I did,
and attended the University of Massachusetts
Boston as did I,” Campbell said. “We feel a
kinship with her and have great empathy for
her family on losing such a vibrant, energetic,
and beautiful daughter.”
Campbell and his wife, Barbara, moved
quickly to create a scholarship for UMass
Boston students in honor and in memory of
Krystle.
The Krystle Campbell Scholarship
Fund will support scholarships and other
projects that advance young women interested in pursuing careers in business. Those
interested in donating to the fund should
visit www.alumni.umb.edu. All funds will
be awarded at the discretion of the dean of
the College of Management. ■

Bar News

MBF announces 2013
Legal Intern Fellowship
award recipients
The Massachusetts Bar Foundation
Trustees proudly announce the award
recipients of the 2013 MBF Legal Intern Fellowship Program (LIFP). This
year, the program will provide three exemplary law students with a stipend of
$6,000 each for a full-time, summer internship at a Massachusetts non-profit
organization providing civil legal services to the poor.
The MBF’s Legal Intern Fellowship
Program has two concurrent goals: to
give talented students the experience
and encouragement they need to pursue careers in the public interest law
sector and to provide legal aid organizations with much-needed additional
staff capacity for the summer. These
awards are supported by generous contributions to the MBF from lawyers and
judges statewide.
This year’s award recipients are:
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Bar News

MBA holds second
Marathon Bombing
Dial-A-Lawyer
The Massachusetts Bar Association
hosted its second Marathon Bombing
Dial-A-Lawyer on Wednesday, May 30,
offering marathon victims an opportunity
to speak to volunteer attorneys from 5:30
to 7:30 p.m.
“The horrible series of events has had
an impact on many,” said MBA Secretary
Martha Rush O’Mara. “One way to assist
victims is by offering my time and legal
expertise. Sometimes time is just as valuable as a monetary contribution.”
The MBA is also helping victims with
ongoing legal matters. A group of 80-plus
lawyers have volunteered to take on cases
pro bono. The MBA is matching up attorneys with victims. If you’re interested in
learning more, please visit www.massbar.
org/BostonStrong.
“As a lawyer in Boston, I felt that sharing my legal knowledge and assistance
was something useful I could do professionally for those people injured at the

marathon,” said Thomas J. Barbar, the
chair of the MBA’s Law Practice Management Section. “I couldn’t think of a better
way to do so than through an organized
professional association with experience
in these matters, such as the Massachusetts Bar Association.”
The MBA thanks its May 30 Marathon
Bombing Dial-A-Lawyer attorney volunteers:
• Daryl Abbas;
• Thomas Barbar;
• Bethany Bartlett;
• Robert Carney;
• Susan Cohen;
• Jackie Cowin;
• Kwadwo Frimpong;
• David Hass;
• James Jacobson;
• Katherine Kenney;
• Martha Rush O’Mara;
• Samuel Segal; and
• Diane Swiercznski. ■

L aw yer a ssistance

NEVER AGAIN WILL A LAWYER
HAVE TO SAY THERE WAS
NOWHERE TO TURN.
617-482-9600 | www.lclma.org
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BAR NEWS

Continued from page 10
Whistleblower Protection Program including the recent changes to 806 SarbanesOxley Whistleblower Protections and the
Consumer Financial Act (Dodd-Frank).
Federal OSHA now enforces 22 whistleblower statutes.
Michael K. Fee of Ropes & Gray LLP
and Boston attorney Jeffrey Newman followed Mabee’s overview by offering two
unique perspectives of whistleblower cases. Newman discussed the evolving issues
of law concerning false claims act cases,
while Fee questioned whether the “whistleblowing culture” is one to be fostered and
offered defenses to claims brought under
federal law as well as employment cases.
The conference was followed by a re-

ception where attendees continued the
discussion of the day’s agenda as they enjoyed complimentary hors d’oeuvres and
cocktails. ■

MBA Labor & Employment Section Council Chair Sheryl
D. Eisenberg; 34th Annual Labor & Employment Spring
Conference Co-Chair Meghan H. Slack, Esq. and 34th
Annual Labor & Employment Spring Conference Co-chair
Angela L. Rapko, Esq.
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FOR YOUR PRACTICE
Lawyers Concerned for Lawyers

Feelings emerging after
move to law school
Q: Maybe the essence of my problem

is homesickness. When I first moved to
Boston for law school, I was very motivated and performed really well academically. I had wanted to try living in
a city, after spending my life in a rural
area in the southwest, continuing to
live at home during my undergraduate
years. But over the course of the past semester, things have changed. My ability
to focus in class has deteriorated, and
between classes I often need to read the
same pages repeatedly in order to retain
information. Sometimes I unexpectedly
find myself in tears. I have largely lost
interest in going out with my roommates as I used to, and even when I do,
I don’t enjoy myself. These changes
became more noticeable after spring
break when I visited my family. I guess
that visit didn’t go so well; among other
things, I was less able than in years past
to ignore my mother’s drinking and
negative comments. I feel kind of lost,
and I’m not sure what to do about it.

A:

It sounds like what “homesickness” might mean in your case is that

you are belatedly feeling the impact of
years of family dysfunction, now that
you are removed from that environment. It may be that, growing up in an
apparently alcoholic family system, you
developed coping mechanisms including numbing yourself emotionally and
focusing on excelling in school (where
you probably didn’t talk about what life
was like for you at home). The coping
styles that people adopt to best survive
childhood and adolescence, however,
can be too limiting in adult life, and delayed emotional reactions often emerge
once a person is stably removed from
the family environment.
While it’s true that these delayed
reactions (if indeed that is the case)
may be somewhat disruptive to your
functioning as a law student, you can
also think of this as an opportunity to
identify and work through important issues that have been necessarily shelved
until now. You are not going to lose the
various coping strategies that you have
developed, but can now allow yourself
to develop a broader and more flexible
repertoire of ways to deal with feelings
and relationships. At the moment, it
sounds as if you may be, quite under-

standably, experiencing some level of
depression.
If you come to LCL for a confidential/free clinical interview, we can
first of all make a better assessment of
what is going on, and then refer you to
helpful resources, which might include
a professional therapist (and possible
course of antidepressants to help reduce
symptoms like impaired concentration)
as well as a peer support group. You no
longer need to keep yourself as cut off
from feelings and from more expressive

relationships with others.
Questions quoted are either actual
letters/e-mails or paraphrased and
disguised concerns expressed by individuals seeking assistance from Lawyers Concerned for Lawyers. Questions for LCL may be mailed to LCL,
31 Milk St., Suite 810, Boston, MA
02109; e-mailed to email@ lclma.
org or called in to (617) 482- 9600.
LCL’s licensed clinicians will respond
in confidence. Visit LCL online at
www.lclma.org. ■
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H E A LT H L AW

Preventing and responding to severe allergic
reactions in schools
By Lorianne Sainsbury-Wong and
Luci Tarquinio

Food allergies in children and
young adults may feel more like a
stigma than a chronic medical condition. For children with diagnosed life
threatening allergies, medical alert
identification, in the form of a bracelet, necklace, or belt loop tag, may
promote stereotyping or create a basis for teasing. On the other hand, it
can save valuable response time and
better safeguard the child’s health.1
In recent years, the number of children requiring treatment for severe
allergic reactions and anaphylaxis
continues to increase.2 3 4 According
to data collected by the Centers for
Disease Control and Prevention, hospital discharges for juveniles with a
diagnosis related to food allergy grew
from 2,615 in 1998–2000 to 9,537 in
2004–2006.5 This increase in severe
reactions to foods has prompted parents and physicians to better communicate with schools to best protect
children from accidental exposure to
allergens.
Although proper medical diagnosis, allergy testing, and remedial
measures taken to avoid exposure to
allergens — where at all possible —
is a primary line of defense against
severe reactions,6 an appropriate and
timely response, including access to
epinephrine, are also critical tools in
the immediate treatment of anaphylaxis after allergen exposure has occurred.

Appropriate and Rapid
Identification of an
Allergic Reaction
There is no one symptom that defines anaphylaxis; rather, anaphylaxis is a life-threatening reaction that
may present with a variety of symptoms.7 While loss of consciousness
or difficulty breathing may be fairly
obvious, coughing, stomach cramps
or a runny nose may be less clear;
however, all have the potential of being a symptom of a life-threatening
reaction.8
Students with a diagnosis of asthma, for instance, are at especially
high risk both for suffering anaphylaxis and for receiving delayed treatment because the reaction may be
mistakenly believed to be asthmatic.9
For these reasons it is critical that
all individuals responsible for the
care of students are informed about
the potential seriousness of allergic
symptoms and do not delay in ensuring that the child receive treatment
promptly upon experiencing known
symptoms.10
While some may consider “peanut
free zones” in school cafeterias, for
example, to cause segregating and
stigmatizing of children, it may very

Lorianne
Sainsbury-Wong
is vice chair of the
MBA’s Health Law
Section Council and
litigation director
at Health Law
Advocates Inc.
Luci Tarquinio
is a law student at Suffolk University
Law School and legal intern at Health Law
Advocates Inc.
well be a convenient and safe way
to ensure that children are removed
from accidental exposure to allergens.

The commonwealth’s
leadership role in
keeping school
children safe
The commonwealth is a recognized leader in efforts to protect students with allergies in schools. It established the Life-Threatening Food
Allergies in Schools Task Force,
made up of parents, medical and nutrition experts, school officials and
representatives from leading allergy
organizations. Massachusetts has de-

The commonwealth goes further
and requires state school systems to
submit forms to the Massachusetts
Department of Public Health each
time epinephrine is administered.16
Epinephrine administrations in Massachusetts schools have increased
from 127 administrations in 2003–
2004 to 198 administrations in 2009–
2010.17
Peanuts and tree nuts are consistently the most frequently reported
allergens.18 While all food allergies
have the potential to be life threatening, peanut and tree nut allergies are
of special concern because they are
believed to be responsible for 92 percent of severe and fatal reactions.19 20
While a small number of students
may react from coming in contact
with minute amounts of an allergen,
such as breathing in airborne peanut
particles or coming in contact with
peanut oil, most individuals with
peanut allergies only experience severe reactions after consumption of
a peanut product.21 The amount an
individual would have to consume to
have a reaction varies, but can be as
small as 1/5000th of a teaspoon.22
In Massachusetts, the most common trigger for an allergic reaction
at school is food, believed to be the
trigger for 43 to 46 percent of reactions requiring epinephrine administration.23 However, in up to 46 per-

While a small number of students may react from
coming in contact with minute amounts of an allergen,
such as breathing in airborne peanut particles or
coming in contact with peanut oil, most individuals
with peanut allergies only experience severe reactions
after consumption of a peanut product.
veloped comprehensive guidelines
for schools on how to plan and respond to life threatening allergic reactions, laid out in the publication,
“Managing Life Threatening Food
Allergies in Schools.”11
The commonwealth further allows pharmacies to sell non-patientspecific stock supply epi-pens to
schools, and encourages having epipens in schools to treat anaphylaxis.12
School nurses may train unlicensed
individuals to administer epinephrine to students with diagnosed allergies.13 Schools also must permit students with life-threatening allergies
to carry and administer prescribed
epinephrine.14 Additionally, Massachusetts requires all new bus drivers
to receive training in epi-pen administration.15

cent of cases, the triggering allergen
is unknown. Further, in roughly 25
percent of cases, the individual experiencing the reaction was unaware
that he had an allergy.24
Studies suggest that exposure to
a food for the first time at school is
the trigger in 20 percent of anaphylactic episodes in schools.25 Registered nurses reportedly administered
epinephrine in 87 to 92 percent of
cases while other parties reportedly
administered it in 8 to 13 percent of
incidents.26
Although the objective is not to
stigmatize or treat any differently
those students with known food allergies, school districts should consider
establishing seating arrangements in
the cafeteria and designated areas of
allergy-free zones.

Additionally, school policies
should address events in which students bring foods to share into the
classroom — such as class parties
and birthdays — as those foods, even
if believed to not contain the allergen, often present exposure risks for
students with severe allergies.27

Access and
Administration of
Epinephrine
Immediate access to epinephrine
has been demonstrated to significantly reduce fatalities from anaphylaxis.28 29 While ideally a licensed
professional, such as a school nurse,
would be available to administer
epinephrine, there should always be
multiple adults at a given site trained
to administer epinephrine.30 Adults
responsible for the care of children
in an organized setting should be
trained to administer epinephrine.31
Epinephrine, in the form of an
epi-pen, is easy to administer with
minimal training and is life-saving,
and the administration in response
to a life threatening reaction is generally protected by Good Samaritan
laws.32 Delays in administration of
epinephrine are frequently the cause
of deaths resulting from allergic reactions.33
It may be reasonable to consider
further extensions of the Massachusetts “Good Samaritan” laws to explicitly exempt from liability those
persons who administer epinephrine
to children in good faith attempts to
render emergency care; in much the
same way the commonwealth exempts those rendering CPR and defibrillation services.34
While prevention is the most critical component of protecting children
with life threatening allergies, every
reaction cannot be accounted for.
The relatively high number of students with no prior knowledge or diagnoses of an allergy that experience
severe allergic reactions, along with
the number of students with allergies
who have a severe reaction triggered
by an unknown allergen, emphasize
the limitations of prevention and the
importance of on-site identification
and response.35 Added state protections, for example, may be necessary
to hold harmless those individuals
who respond by administering epinephrine in good faith situations. ■
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