
By Christina P. O’neill
A historic renovation appears to have 

yielded some unexpected dividends for 
Gallagher & Cavanaugh LLP, a Lowell 
law firm with deep city roots.

The firm’s purchase and renovation 
of a two-story brick building at 22 Shat-
tuck St., formerly owned by the Lowell 
Gas Light Co., has created a living lega-
cy space that has quickly become an at-
tractive meeting venue for outsiders.

“I do think that the setting matters,” 
says firm principal and co-founder Mi-
chael Gallagher. “We hoped to create 
attractive, functional spaces that are re-
spectful of the building’s and company’s 
history, but we also wanted an office that 
clients and others would feel warm and 
welcoming.”

While those with local ties seem 
to appreciate the effort to preserve the 
building’s structural history, he notes that 
the responses of visitors new to the city 

have been especially interesting. In the 
spring of 2012, he recalls, he conducted 
about 30 interviews of applicants for a 
senior lawyer’s position in Lowell. Most 
of the applicants were from out of town.

“To a person, they commented on 
how much they liked the feel and visu-
als of the cobblestoned streets and 19th 

century brick facades as they walked to 
our building and also how much they en-
joyed the reinforcement and celebration 
of that history through the images on our 
walls,” as well as the interior appoint-
ments and fixtures.

While it’s difficult to quantify how 
much of the firm’s client base has a Low-
ell connection, he says, “we’re fortunate 
to have client relationships with many 
of the major local businesses and non-
profits, as well as lots of involved and ac-
tive members of this community, but we 
also have longstanding business contacts 
from outside the area. Whenever we can, 
we seek to get those out-of-the-area con-
tacts to Lowell so that we can show them 
how much this city has to offer.”

Context and memory
Gallagher & Cavanaugh bought the 

Italianate building in the summer of 
2011, when the law firm’s lease on rented 
space in the renovated Boott Mills build-
ing nearby was due to expire. The firm, 
seeing good prospects for down-
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Leaders of the Massa-
chusetts Bar Association, 
Boston Bar Association and 
Trial Court coordinated an 
informational meeting with 
Essex County legislators at 
the Salem District Court on 
Monday, Jan. 7. The gath-
ering was an opportunity to 
depict the local impact ex-
perienced from court fund-
ing cuts.

Following introductory 
remarks from bar leaders 
and Trial Court Adminis-
trator Harry Spence, clerks, 
judges and others based in 
the Salem courthouse spoke 
to the reality of understaffed 
departments.

MBA President Robert 
L. Holloway Jr. and BBA 
President James D. Smeal-
lie spoke to the need for ad-
equate funding of the courts, 
as the third branch of gov-
ernment. “The MBA and 
BBA have been working 
mightily to make sure that 
happens,” said Holloway.

Spence described the 
court staffing of 6,300 

personnel as “simply not 
enough” given the workload. 
That theme was reinforced 
by other court leaders who 
shared their perspective. 
Salem District Court Clerk 

Brian Lawlor said, “The 
wave is continually com-
ing in and there hasn’t been 
much relief … good times 
will hopefully be coming.”

Spence noted the further 

delays experienced due to 
pro se litigants. “A confused 
self-represented litigant is 
a delay in the process,” he 
said. In an attempt to ease 
such delays, Spence 
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Fantasy, Facts, 
Craft and 
Professionalism

I recently had occasion to watch 
the Wes Anderson film, “Moonrise  
Kingdom.” I am a fan of movies gener-
ally, even bad ones. “Moonrise Kingdom” 
is a very good one. I am fascinated by 
the craft involved and always interested 
in what motivates writers and directors 
of films to create what they create. The 
late idionsyncratic New Yorker film critic, 
Pauline Kael, was a fan of Wes Anderson 
– and vice versa – and she was an even 
bigger fan of Bill Murray. Those of you 
familiar with Wes Anderson’s work know 
that a Wes Anderson film without Bill 
Murray is like an ice cream truck without 
ice cream.

“Moonrise Kingdom” is a fantasy re-
volving around two twelve year olds who 
plot an “escape” from their current envi-
rons to elsewhere. Part of the problem for 
them, as well as part of the charm of the 
film, is that their escape is to another part 
of a rather small island, where they set 
up camp and ultimately are discovered, 
indeed rather quickly. The film being a 
fantasy, to describe it further would not 
do it justice, and I do not want to spoil it 
for those of you who have not seen it.

As a fan of films I watch them first, 
without having read any reviews. Having 
drawn my own conclusions, I then read 
critics I have found credible. In that re-
gard, I commend to your attention Roger 
Ebert’s review of the film.

As fantasy, “Moonrise Kingdom” is, 
nevertheless, instructive. First, it is a very 
well-crafted, well-cast and well-acted 
film. You do not want to miss any part of 
it, and you do not want it to end.

Bill Murray plays the father of the fe-
male escapee. He and his wife, the female 
escapee’s mother, played by Frances Mc-
Dormand, are both lawyers (you do won-
der what there is for lawyers to do on this 
small island where the only people you 
see are the characters in the film). There 
are a few “lawyer” scenes, which you will 
enjoy.

Edward Norton plays a scoutmaster, 
who observes, when the youngsters are 
found, that the young male scout escapee 
has set up a camp that is first-rate. Bruce 
Willis plays the local law enforcement 
officer, and Tilda Swinton plays an un-
named character simply called “So- 2
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cial Services.” Harvey Keitel, in a cameo role, plays a higher 
ranking scout officer. Some of the casting is against type, which 
adds to the overall craft of the film.

I have talked about craft before. Craft is essential to our pro-
fessionalism. For example, trial lawyers with good instincts re-
garding when to object and when not to still have to have a good 
command of the rules of evidence. (I recall the actor, Arthur Hill, 
as television’s Owen Marshall, attorney, who rose to object in 
one episode, and the judge inquired as to the basis for his objec-
tion. Marshall’s reply, in substance: “It hurts my client’s case.”)

Craft also includes, I believe, the right attitude. In some re-
cent meetings with some of our judges, I was told that lack of 
civility in our courts is still a problem. In particular, the lack of 
civility and lack of respect includes not just lawyers’ behavior 
toward each other but also behavior toward the court. Such be-
havior is bad attitude, bad craft, unprofessional and unaccept-
able. Equally important, it is unpersuasive to a tribunal and thus 
counter to the interests of the client.

All of us need to promote craft. Fundamentally, that means 
proper preparation and proper behavior. It means always treating 
each other with dignity and respect. By doing so, we enhance 
public respect for our profession. Our behavior drives percep-
tions, and perceptions drive reality.

Craft and civility were on display at a recent meeting of 
the bar, court leaders and local legislators at the Salem District 
Court. This informal meeting was part of the MBA’s ongoing 
court funding advocacy efforts. A productive group discussion 
centered on the needs of the court system, with specific exam-
ples provided by a number of court people, from their particular 
vantage points. Trial Court Administrator Harry Spence gave an 
informative and realistic overview of the court system and status 
of court funding. Offering the bar’s perspective, Boston Bar As-
sociation President J.D. Smeallie and I had the privilege of ad-
dressing the group. The takeaway from this meeting was that we 
all have to be educators regarding the importance of our court 
system and need for adequate funding to ensure the third branch 
of government’s effective operation.

See related article, cover.

All of us need to promote the importance of craft and pro-
fessionalism. All of us need to advocate, to all who will listen, 
for our court system. The MBA promotes professionalism and 
advocates for the court system. Join us in that effort and get oth-
ers to do so. I encourage all of us to demonstrate the same kind 
of commitment to our profession that is evident in the craft of 
filmmaker Wes Anderson in his delightful fantasy, “Moonrise 
Kingdom.” ■

MBA seeks nominations for 
2013-14 officer, delegate positions
Submit nominations to MBA by Friday, Feb. 22

The Massachusetts Bar Association is currently ac-
cepting nominations for officer and delegate positions 
for the 2013-14 membership year. Nominees must sub-
mit a letter of intent and a current resume to MBA Secre-
tary Martha Rush O’Mara by 5 p.m. on Friday, Feb. 22, 
2013 to be eligible.

To submit a nomination, mail or hand deliver the in-
formation to:

Massachusetts Bar Association 
Attn: Martha Rush O’Mara, MBA Secretary
20 West St., Boston, MA 02111

If you have any questions about the nomination 
process, call MBA Chief Operating Officer Martin W. 
Healy at (617) 988-4777. ■
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The case for mandatory 
immunization of hospital 

medical staff

Mandating flu immunization 
of health care workers: 
not the best medicine

By JOsePhine C. BaBiarz
The current flu epidemic, with the 

attendant state of medical emergency, 
reminds us of the critical role of hos-
pitals and staff in protecting public 
health. News reports describe the over-
whelmed hospital resources, from the 
numbers seeking emergency assistance 
and the reduced hospital staff, who are 
themselves suffering from the flu. These 
developments shed even more glaring 
light on recent protests reported in the 
media, by hospital nurses refusing man-
datory immunization as well as wearing 
protective masks as a barrier to disease 
transmission. Hospital administrators 
must continue to enforce the immuni-
zation policy; it is a significant and ap-
propriate measure to protect patients, 
the public and in fact, other staff, from 
substandard practices. Immunization 
and regular testing of hospital staff for 
contagious disease is well established 
as the standard of care in today’s hos-
pitals. Massachusetts hospitals must 
provide the vaccines to staff free of 
charge.1 To ignore these standards, or 
claim they are not necessary, is to re-
turn the health care system to the days 
of “Typhoid Mary,” a prospect which no 
one welcomes.

These immunization policies are re-
quired on both the federal and state lev-
els. The United States government, still 
the standard bearer for global health, 
through the Food and Drug Administra-
tion, the Centers for Disease Control 
and the National Institutes of Health, 
along with the World Health Organiza-
tion and innumerable other well-recog-
nized international agencies, have all 

recognized how invaluable vaccina-
tion can be. Preventing a disease or 
an outbreak is simply preferable to 
treating it when it arrives.

There are persons for whom 
immunization is counter-indicated 
— a small minority for whom the 
benefits of the vaccination are 
outweighed by imminent risks 
to the patient — those indi-
viduals who have an allergy 
to the ingredients in the vac-
cine, those receiving chemo-
therapy, those who have had 
an organ transplant and the 
like. For the vast majority of 
individuals, particularly those 
in the “vulnerable” group — 
those over 60 and under 18, or 
those with chronic conditions 
such as asthma and diabetes, 
the value of the immuniza-
tions far outweighs the risks.

Additionally, there is a 
long-standing recognition 
that hospitalization is the 
third leading cause of death 
in the United States. This sta-
tistic does not refer to deaths 
which are the expected out-
come of disease or trauma 
and reflect the diagnosis or 
condition for which the 
patient was admitted. The 
statistic refers instead to 
iatrogenic disease — disease 
that is actually caused by or 
due to medical treatment. High 
on the list of iatrogenic disease 
is nosocomial infection, which 
refers to infections transmit-
ted to patients al-

By JOhn f. tOCCi and  
amy dOherty

The headlines are inescapable: The 
nation is in the grip of the worst in-
fluenza epidemic in years. Nationally, 

the United States Center for Disease 
Control and Prevention estimates 
that influenza has caused, or been 
a substantial contributor to, well 
over 100 deaths, including 20 re-
ported pediatric deaths.1 The Mas-
sachusetts Department of Public 
Health has reported more than 
6,000 reported flu cases this sea-
son and 20 flu-related deaths in 
the commonwealth. The city of 
Boston has confirmed over 700 flu 
cases this season, including four 
deaths, leading Mayor Thomas M. 
Menino to declare a public health 
emergency in the city.

Some national authorities have 
reacted by imposing draconian 
measures upon workers who serve 
the aged and infirm. In October 
2012 the Rhode Island Department 
of Public Health promulgated an 
emergency regulation requiring 
health care personnel (HCP) who 
come into contact with patients 
to become vaccinated against this 

year’s influenza.2 Rhode Island 
became only the second state in 
the nation to require mandatory 

vaccination of HCP during influ-
enza epidemics or pandemics.3 The 
Massachusetts Legislature consid-
ered bills authorizing the mandato-

ry vaccination of HCP following 
the outbreak of the H1N1 “swine 
flu” pandemic of 2009, but tabled 

those efforts in 2010.4

Many Massachusetts health care fa-
cilities have followed Rhode Island’s 
lead by requiring HCP, under threat 
of termination, to become vaccinated 
against influenza.5 Such mandatory vac-
cination policies have a superficial ap-
peal. The 2012-2013 flu vaccine protects 
against three influenza viruses — H1N1 
virus, H3N2 virus, and an influenza B 
virus and initial reports indicated that 
91 percent of tested virus samples from 
infected patients this season match one 
of the three vaccine strains.

Despite its attractive façade, em-
ployer mandated immunization policies 
have limited demonstrated efficacy, ig-
nore less invasive (and more effective) 
alternatives and threaten to permanent-
ly undermine the rights of HCP. Those 
rights are embodied in the ebb and flow 
of a century of immunization case law 
and the development of the concepts 
of a constitutional right to privacy and 
bodily integrity.

PriVacy, BodiLy/MedicaL 
integrity and constitu-
tionaL iMPLications

One of the earliest challenges to a 
mandatory immunization program was 
the seminal case Jacobson v. Massachu-
setts, 197 U.S. 11, (1905). Jacobson, a 
Cambridge resident, refused a manda-
tory smallpox vaccine, challenging a 
city ordinance requiring the vaccine 
for all residents.6 Jacobson argued that 
a “compulsory vaccination law is … 
hostile to the inherent right of every 
freeman to care for his own body and 
health in such way as to him 8

Jake Dellahunt: Vineyard Lawyer 
with an Office on the Cape
By a.J. Cushner

BOOK REVIEW

reVieWed By lynn s. muster
Comprised of separate, largely unre-

lated, chapters, the short tales in this book 
unfold akin to a “Murder, She Wrote” epi-
sode, i.e., in a folksy, informal way without 
legalese. This simplicity makes the book 
accessible to novices, with each chapter a 
separate legal case of the protagonist, At-
torney Jake Dellahunt. Although the book, 
overall, was entertaining, it is not at all re-
alistic; not even close. The cases in each 
chapter wrap up a little too neatly, a little 
too quickly. For lawyers, it just might not 
satisfy a yen for twisted or complex legal 
drama.

For example, in a climactic moment of 
cross-examination, Jake does not catch the 
witness in a tangle of lies or prior incon-
sistent statements, but nevertheless asks 
a long-winded question, laying out many 
facts not in evidence. The witness “look[s] 
pathetic. Unable to answer, he folded like 
a card table.” Not in too many courtrooms 
would a question in that form be asked 
without a strenuous, and sustained, ob-
jection following it. And in not too many 

courtrooms would a witness fold so dra-
matically, never mind “like a card table.”

Character development also is lim-
ited by the chapter format. Jake possesses 
some nuance in this short book, as do one 
or two minor characters. But, like the un-
related cases in the average lawyer’s client 
files, each chapter has new actors and new 
relationships, which does not lend itself to 
much in-depth exploration of personalities 
and backstories.

And then there was the troubled rela-
tionship Jake has with his older son, which 
(spoiler alert) resolves mid-book after the 
son gets into trouble on a jet ski and needs 
to be rescued by the U.S. Coast Guard. 
The relationship does not resolve because 
Jake had much to do with the rescue, nor 
because the son saw Jake in action in the 
courtroom and admired his legal acumen. 
Instead, the resolution evolves almost sua 
sponte, with little grounding in the sto-
ryline, when the son tritely asks Jake to 
resume calling him, “Little Jake,” a nick-
name from which the son had disassoci-
ated earlier in the book.

In provincial Massachusetts, read-

ers will enjoy the local flavor of Martha’s 
Vineyard, i.e., “the island.” Despite this, 
here are minor inaccuracies regarding the 
legal system. First, Massachusetts courts 
refer to their courtroom security personnel 
as court officers, not “bailiffs,” as written 
in the book. Another inaccuracy, though 
perhaps merely poetic license, is when 
Jake tells a potential client, “They don’t 
charge anyone with intent to sell for hold-
ing a couple of ounces” of marijuana. The 
criminal dockets in the commonwealth are 

full of distribution charges for those pos-
sessing quantities less than “a couple of 
ounces,” which is almost 57 grams and,  
criminal practitioners know, it is illegal for 
any amount of marijuana to be sold.

Despite these shortcomings for its le-
gal readership, the book can be completed 
in a weekend, and it will not tax the read-
er’s mind. And, in the cold, hard, depths of 
a Boston winter, it might be enjoyable to 
suspend reality, to read — and dream — 
about summer on the Vineyard. ■

9

Lynn S. Muster
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News from the Courts
first deputy named 
acting probation 
commissioner

Chief Justice of the Trial Court 
Robert A. Mulligan and Court Admin-
istrator Harry Spence have appointed 
Ellen G. Slaney to serve as the acting 
commissioner of probation on an in-
terim basis until a permanent commis-
sioner is named in the spring. Slaney 
has served as the first deputy for Act-
ing Commissioner Ronald P. Corbett 
Jr., who retires this week after a two-
year term as acting commissioner dur-
ing which he initiated management re-
forms to restore professionalism and 
effectiveness to the state’s probation 
service.

Slaney was appointed as a proba-
tion officer in Roxbury in 1974 and 
became the assistant chief probation 
officer there for the Juvenile Court 
in 1986. She was named chief proba-
tion officer for the Wrentham District 
Court in 1990 and regional supervisor 
in 1997, prior to her appointment as 
first deputy commissioner in 2011. 
Slaney holds a B.A from the Univer-
sity of Connecticut and an M.S. from 
Simmons College School of Social 
Work.

Recent management initiatives led 
by the commissioner’s office included 
introduction of performance manage-
ment metrics and accountability, a 
new, validated risk/need classification 
instrument, merit-based hiring and 
promotions utilizing best practices 
and enhanced partnerships with crimi-
nal justice agencies.

Last fall, the Trial Court retained 
Isaacson Miller, a nationally-recog-
nized firm, to lead the search for a 
new commissioner of probation. Mul-
ligan and Spence expect to make an 
appointment this spring.

Probate and family 
Court announces 
internet access to 
publicly available 
estate and 
administration cases

The Probate and Family Court is 
pleased to announce publicly avail-
able estate and administration cases 
are now accessible via the Internet. 
Access is secured through eAccess 
and the website address is www.mass-
courts.org.

Searches can be done by case num-
ber, case name or case type and can be 

filtered by various means.
Electronic access to all publicly 

available case types of the Probate and 
Family Court continues to be avail-
able at each of the 14 divisions of the 
Probate and Family Court and at most 
Registry of Deeds sites.

NOTE: Only those estate and ad-
ministration cases that were created 
in, or converted to, electronic format 
will be available on the Internet.

appeals Court 
Pilot Program 
continuations

The Supreme Judicial Court has 
approved continuation of Appeals 
Court pilot program requiring appel-
lants to file docketing statements in 
civil cases until Dec. 31, 2015, effec-
tive Jan. 1, 2013. The SJC has also ap-
proved continuation of Appeals Court 
pilot program requiring appellants to 
file docketing statements in criminal 
cases until Dec. 31, 2015, effective 
Jan. 1, 2013. 

amendments to sJC 
rule 3:12

The SJC has approved changes to 
Rule 3:12 of the Rules of the Supreme 

Judicial Court effective Jan. 1, 2013. 
Visit www.mass.gov/courts/sjc/docs/
Rules/Rule-312-amendments.pdf to 
view the notice of change.

sJC approves rule 
3:16: Practicing with 
Professionalism 
Course for new 
lawyers

The SJC has approved new Rule 
3:16: Practicing with Professionalism 
Course for New Lawyers of the Rules 
of the Supreme Judicial Court effec-
tive Sept. 1, 2013. Visit www.mass.
gov/courts/sjc/docs/rule-316-amend-
ed.pdf to view the notice of change. 

amendments to 
superior Court rule 
9a (b) (5) (ii) and (iv) 
and rule 30B

The SJC has approved changes to 
Superior Court Rule 9A (b) (5) (ii) 
and (iv) and new Superior Court Rule 
30B on Certification of Expert Dis-
closures effective Jan. 1, 2013. Visit 
www.mass.gov/courts/sjc/docs/Rules/
rules-9A-30B.pdf to view the notice 
of change. ■
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Secretary Goldstein 
featured as keynote at 
Labor & Employment 
open meeting

The work of the Joint Task Force on 
the Underground Economy and Employee 
Misclassification, the investigation of the 
$418 million Marriott Copley Place reno-
vation that led to wage and hour fines, and 
the possibility of legislation expanding the 
reach of the state’s wage and hour laws 
were discussed by Executive Office of La-
bor and Workforce Development Secretary 
Joanne F. Goldstein at an open meeting of 
the Massachusetts Bar Association’s Labor 
& Employment Section on Wednesday, 
Jan. 8.

The task force, established by Gov. De-
val L. Patrick in 2008, is getting an increas-
ing number of calls from businesses filing 
complaints about competitors who are not 
following the state’s laws, Goldstein said. 
“Legitimate businesses are struggling to 
compete,” she said. The task force accepts 
anonymous complaints, but would prefer 
to at least receive a call from the compa-
nies’ attorney to help determine the valid-

ity of the complaint, Goldstein said.
In her overview of the Marriott wage 

and hour case, Goldstein revealed that the 
investigation and subsequent enforcement 
actions pointed out a few problems with the 
current law. The state lacks the recourses 
and legal reach to go after companies regis-
tered out of state even if they are violating 
Massachusetts laws. In addition, Goldstein 
said, it takes “a million hoops” to publicly 
name companies that are violating Depart-
ment of Unemployment Assistance regula-
tions. Lastly, current law does not allow 
Massachusetts to hold a general contractor 
liable for violations that come as a result of 
decisions made by sub contractors. “What 
do you do when the only employer on re-
cord is an individual with a cell phone in 
California?”

Goldstein said the task force is in its 
preliminary stage of discussing possible 
legislation changes to deal with issues that 
arose out of the Marriott case. ■

Margaret H. Paget, Sherin and Lodgen LLP; Heather E. Rowe, director, Department of Labor Standards, 
Executive Office of Labor and workforce Development; Joanne F. goldstein, secretary, Executive Office of 
Labor and workforce Development; Sheryl D. Eisenberg, chair, MBA Labor & Employment Section.

Don’t settle for yesterday’s technology.  
Move forward with the new breed of speed.  
It’s 2013. But are you still relying on DSL, an aging technology 
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for Internet and phone services that are built for today. Plus,  
act by 3/31/2013 and we’ll include 2 phone lines.

Offer ends 3/31/2013, and is limited to new Business Class customers. Not available in all areas. Limited to 
Business Class Starter Internet 12 Mbps service and 2 Business Class Voice lines. Minimum 2-year contract 
required. Early termination fee applies. Equipment, installation, taxes, the Regulatory Recovery Fee and other 
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Make the switch right now. Visit www.cant-wait.com  
or call 800-501-6000 by 3/31/2013.

Your business  
is here

1993

Is your  
Internet  
connection  
back here?
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$9985
per month

 Limited-time offer:  
includes 2 phone lines

Internet + Phone

Say goodbye to outdated DSL.
Say hello to Comcast Business Class.
• Internet faster than T1 or DSL
• Unlimited nationwide calling
• 30-Day Money-Back Guarantee

MBA to co-sponsor 
Feb. 21 UCC conference

The Massachusetts Bar Association 
is co-sponsoring “International Commer-
cial Transactions” on Thursday, Feb. 21 
at New England Law | Boston. The law 
school’s Business Law Center is hosting 
this free, afternoon conference, beginning 
at 12:45 p.m. Interested attorneys should 
call (617) 584-1908 or e-mail SalesFi-
nancingConference@gmail.com to reg-
ister.

Two panel discussions will be fol-
lowed by a networking social hour, begin-
ning at 5:15 p.m. The first panel discus-
sion will consider current issues arising 
from transnational sales of goods. The 
panel will be moderated by Professor 
Curtis Nyquist, New England School of 

Law. He has taught Contracts and Uni-
form Commercial Code courses for more 
than thirty years and has written exten-
sively on contract and commercial law 
topics.

The second panel, moderated by Pro-
fessor Ingrid Hillinger of Boston Col-
lege Law School, will focus on financing 
across the borders. Hillinger has taught 
commercial law courses and bankruptcy 
for many years and has published exten-
sively in these areas.

In addition to the MBA, co-sponsors 
include the Uniform Commercial Code 
Reporter - Digest and the New England 
Law | Boston Center for International 
Law and Policy. ■
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Chief Jus-
tice of the 
Massachusetts 
Appeals Court 
Phillip Rapoza 
has been se-
lected as the 
international 
reserve judge 
for the Su-
preme Court 

Chamber of the United Nations-backed 
Cambodian War Crimes Tribunal, for-
merly known as the Extraordinary Cham-
bers in the Courts of Cambodia. The 
ECCC was established to conduct trials, 
and bring to justice, those most respon-
sible for the human rights violations in 
Cambodia under the 1975 to 1979 Khmer 
Rouge regime.

Rapoza was nominated by UN Sec-
retary-General Ban Ki-Moon and was 
approved by the Cambodian Supreme 
Council of Magistracy. Rapoza’s respon-
sibilities include potentially attending ap-
pellate arguments, as well as filling in va-
cancies on the Supreme Court Chamber.

“I am honored by both the secretary-
general’s nomination and the approval of 
my appointment by the Cambodian au-
thorities. The work of the ECCC is his-
toric in nature and it is humbling to be 
involved in this important undertaking,” 
Rapoza said.

Rapoza received a B.A. magna cum 
laude from Yale College and a J.D. from 

Cornell Law School. He was appointed 
to the Massachusetts Appeal Courts 1998 
and was appointed the court’s chief justice 
in 2006. He is a member of the Executive 
Committee of the U.S. Council of Chief 
Judges of the State Courts of Appeals and 
is also a life fellow of the Massachusetts 
Bar Foundation, the philanthropic partner 
of the Massachusetts Bar Association.

Prior to being appointed chief justice, 
Rapoza worked for the UN in East Timor 
as chief international judge on the Special 
Panels for Serious Crimes. In 2002, the 
Portuguese government awarded him the 
rank of commander in the Order of Prince 
Henry the Navigator for his international 
work and in 2007, he received the Mu-
nicipal Medal of Merit from the town of 
Lagoa in the Azores, as well as the Brazil-
ian Medal of International Merit. In 2009, 
Rapoza received the Alexander George 
Teitz Memorial Award from the Touro 
Synagogue Foundation for his commit-
ment to ethnic tolerance and religious 
freedom.

In addition, Rapoza received the MBA 
President’s Award in 2011. The Presi-
dent’s Award is given to individuals who 
have made a significant contribution to the 
work of the MBA, to the preservation of 
MBA values, to the success of MBA initia-
tives and to the promotion of MBA lead-
ership role within the legal community in  
Massachusetts. ■
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monday, Feb. 4

11th annual Western 
massachusetts Bankruptcy 
Conference 
4–7 p.m.
Western new england university 
school of law, 1215 Wilbraham 
road, springfield

WedneSday, Feb. 6

mBa monthly dial-a-lawyer 
Program
5:30–7:30 p.m.
statewide dial-in #: (617) 338-0610

divorce Basics: a View from the 
Bench and Bar
4–7 p.m.
Plymouth County Courthouse, 52 
Obery st., Plymouth

thurSday, Feb. 7

tiered Community mentoring 
Program speed networking
9:30–noon
roxbury Community College, 
1234 Columbus ave., roxbury

FrIday, Feb. 8

legal Chat: h1-B Principles
noon–1 p.m.
Note: there is no on-site attendance 
for Legal Chats.

monday, Feb. 11

a free legal help Call-in Program
5–7 p.m.
dial-in #: tBa

tueSday, Feb. 12

Considering, Preparing and 
Conducting arbitration hearings
4–7 p.m.
Western new england university 
school of law, 1215 Wilbraham 
road, springfield 

thurSday, Feb. 14

Court advocacy day
11 a.m. –1 p.m.
massachusetts state house, 
grand staircase, Boston

FrIday, Feb. 15

legal Chat: Conflict management 
and negotiation
noon-1 p.m.
mBa, 20 West st., Boston
Note: there is no on-site attendance 
for Legal Chats.

tueSday, Feb. 19

lifecycle of a Business Part iii
5–7 p.m.  
mBa, 20 West st., Boston

thurSday, Feb. 21

mBa co-sponsors program: 
uniform Commercial Code 
Conference
noon–6:30 p.m.

new england law | Boston 
(Cherry room), 154 stuart st., 
Boston
see related article, facing page

thurSday, Feb. 28

the massachusetts uniform 
Probate Code revisited: Part 1
noon–4 p.m.
mBa, 20 West st., Boston

tueSday, marCh 5

Perfecting Closing arguments
4–7 p.m.
mBa, 20 West st., Boston

FrIday, marCh 8

tiered Community mentoring 
Program: Observing an sJC 
hearing
8:30 a.m.–12:30 p.m.
John adams Courthouse, One 
Pemberton square, Boston

tueSday, marCh 12

lifecycle of a Business Part iV
5–7 p.m.
mBa, 20 West st., Boston

FrIday, marCh 15

Juvenile & Child Welfare legal 
Chat series
noon–1 p.m.
mBa, 20 West st., Boston

WedneSday, marCh 20

law firm marketing Workshop
5–7 p.m.
mBa, 20 West st., Boston

thurSday, marCh 21

the massachusetts uniform 
Probate Code revisited: Part 2
noon–4 p.m.
mBa, 20 West st., Boston

FrIday, marCh 22

the new Chins law
9 a.m.–noon
mBa, 20 West st., Boston

WedneSday, marCh 27

use of social media in healthcare 
Organizations
4–7 p.m.
mBa, 20 West st., Boston

Calendar of Events

Indicates recorded session 
available for purchase 
(after live program) through 
Mba On Demand at www.
massbar.org/ondemand.

Real-time webcast available 
for purchase through Mba On 
Demand at www.massbar.org/
ondemand.

fOr mOre 
infOrmatiOn, Visit  

massBar.Org/
eVents/Calendar
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seems best; and that the execution of 
such a law against one who objects to 
vaccination, no matter for what reason, 
is nothing short of an assault upon his 
person.” Id at 26. The United States Su-
preme Court, however, upheld Jacob-
son’s criminal conviction, ruling that 
“in every well-ordered society charged 
with the duty of conserving the safety 
of its members the rights of the indi-
vidual in respect of his liberty may at 
times, under the pressure of great dan-
gers, be subjected to such restraint, to 
be enforced by reasonable regulations, 
as the safety of the general public may 
demand.” The court warned, however, 
that “the police power of a State … 
may be exerted in such circumstances 
or by regulations so arbitrary and op-
pressive in particular cases as to justify 
the interference of the courts to prevent 
wrong and oppression.”

Jacobson set the stage for over a 
century of legal wrangling pitting the 
state’s use of its police power in secur-
ing the public health against an individ-
ual’s right to privacy, bodily integrity 
and to make informed medical deci-
sions.7 Health care providers consid-
ering the implementation of a manda-
tory immunization program should be 
guided by the development of the con-
stitutional balance with which courts 
often struggle. This historical balance 
depends on factors such as the actual 
threat posed by the disease, the efficacy 
of the mandate and the impact of the 
mandate on constitutional rights.

Mandatory vaccination programs 
against a deadly disease (such as small-
pox) or one designed to completely 
eradicate a contagious, dangerous dis-
ease (polio, measles) have been upheld 
as reasonable exercises of the state 

police power.. Even the eradication of 
contagious, serious illnesses (chicken 
pox) have been upheld as a justified use 
of police power. The state’s police pow-
er, however, has not in modern times, 
been wielded in a situation in which the 
disease is not deadly and the immuniza-
tion program is not designed to eradi-
cate the disease. In the guiding light 
of these general principles, employers 
should eschew policies mandating in-
fluenza immunization of HCP. Such 
policies are an unwarranted infringe-
ment upon workers’ rights when the 
intrusiveness of such a policy is viewed 
in light of their limited efficacy and 
available alternatives.8

efficacy issues and 
effectiVe aLternatiVes

Influenza immunization programs 
are not designed to eradicate influenza 
viruses. influenza vaccinations offer, 
at best, short term protection against 
very few of the myriad known (and 
ever evolving) virus strains. Vaccine 
efficacy is, moreover, known only af-
ter the fact. The vaccination “cocktail” 
is premised upon an educated guess 
by World Health Organization experts 
which influenza strains will be most 
prevalent in the northern hemisphere 
during the upcoming flu season. In 
years when the vaccine and circulating 
viruses are not well matched, there will 
be decreased vaccination benefit. The 
CDC’s Morbidity and Mortality Weekly 
Report for Jan. 11, 2013 indicate a 62 
percent estimated vaccine effectiveness 
this season. Estimated vaccine effec-
tiveness was 52 percent for the 2011-12 
flu season and 60 percent for the 2010-
11 flu season.

In addition to limited efficacy, an 

employer should consider alternative 
effective measures that do not force 
employees to choose between their 
privacy and bodily integrity rights and 
their jobs. For example, in early Janu-
ary 2013, UMass Memorial Medical 
Center implemented a policy banning 
visits from children under 16 years of 
age, since children are at high risk for 
carrying the virus due to the ease with 
which contagions pass in schools and 
other youth settings. Since senior citi-
zens face a higher probability of devel-
oping pneumonia and other life-threat-
ening flu complications, some skilled 
nursing facilities catering to primarily 
elderly populations, such as Marian 
Manor in South Boston, have altogeth-
er barred visitors (with some limited 
exceptions). Neither UMass nor Marian 
Manor mandate staff vaccination.

Significantly, the CDC’s Advisory 
Committee on Immunization Practices 
does not recommend mandatory immu-
nization policies, instead encouraging 
employers to establish voluntary work-
place immunization policies. The CDC 
offers a 15-page brochure, available on 
its website, with detailed workplace 
strategies for encouraging immuniza-
tion.9 The United States Occupational 
Safety and Health Administration of-
fers similar guidance for employers, 
but does not encourage mandatory im-
munization of workers.

the MiddLe Path
Employers should use caution when 

considering implementing a mandatory 
immunization policy. Such mandates 
open the door to a host of potential legal 
issues. Mandatory immunization poli-
cies have been deemed to be the subject 
of collective bargaining in unionized 

workplaces. Failure to include or prop-
erly administer carve-outs for religious, 
moral and/or medical objections may 
expose private employers to privacy vi-
olation actions and may open the door 
to new public policy exceptions to the 
“at-will” employment doctrine. Public 
employers may also, of course, face 
constitutional challenges.

From a practical workplace man-
agement and environment perspective, 
forcing employees to annually subject 
themselves to an injection they may 
sincerely oppose instills resentment 
and damages morale. Mandatory im-
munization policies also unnecessar-
ily burden administrators who will be 
required to carefully monitor compli-
ance, determine exemptions in a case-
by-case but consistent manner and mete 
out discipline for non-compliance. A flu 
shot mandate may actually be more ef-
fective at driving talented medical pro-
fessionals away from an employer than 
preventing the flu virus from spreading 
among the general public.

A health care provider is better ad-
vised to invest its valuable and limited 
resources in voluntary flu vaccination 
programs. Joining government authori-
ties in educating workers and the pub-
lic — particularly caretakers of school-
aged children, seniors and those with 
medical conditions that may prove fatal 
if complicated by influenza — would 
prove more beneficial to society. Volun-
tary workplace programs and initiative 
will foster cohesiveness and ultimately 
improve morale. Most significantly, 
however, implementation of voluntary, 
rather that mandatory immunization 
policies, will prove more effective in 
limiting the spread of the Influenza vi-
rus without impairing worker rights or 

town, wanted to create its own stakehold.
Gallagher says he had always 

thought of the building as the home of 
the Revolving Museum, a nonprofit art-
ist venue, the most recent previous oc-
cupant, which had formerly taken up the 
first floor for many years. But the real 
story turned out to be the building’s first 
owner, the Lowell Gas Light Co., which 
built it in 1859 and owned it until 1948 
(see sidebar). Thousands of Lowell fam-
ilies have parents and grandparents who 
worked for the gas company.

After the purchase, a round-the-

clock, top to bottom renovation took 
two months, and included a complete 
revamp of the electrical and HVAC sys-
tems and the from-scratch installation of 
a sprinkler system, all while adhering to 
historic-preservation-sensitive renova-
tion measures.

Partnering with architect Jay Mason, 
principal of Architectural Consulting 
Services, and designer Cathleen Stewart, 
principal of the Stewart Design Group, 
the team transformed the space to strict 
specifications. The interior paint color 
is consistent with the mid-1800s Victo-
rian Italianate style, and the walls and 
arches hold replicas of authentic gas 
light sconces, now powered by 

bearerS oF the lIght
Continued from page 1

mandatIng Flu ImmunIzatIon 
Continued from page 3

a teStament to 
InduStrIal herItage

The Lowell Gas Light building 
was deemed garish when it was built, 
because its curved walls and dormers 
were a departure from the convention-
ally-square building design then preva-
lent. The Lowell Gas Light Company 
was one of the first municipal gas-pro-
duction companies to be chartered in 
the United States, in 1847, along with 
Chicago and Detroit. It introduced 
commercial gas lighting in 1850 and 
residential gas lighting in 1852. Its for-
tunes took off after the Civil War, when 

growing industries needed a continuous 
lighting supply that obviated the need 
for candles or kerosene.

The low owner turnover ensured 
that most of the historic elements were 
still intact when the law firm purchased 
the building.

Firm Principal Michael Gallagher 
credits Ann Cavanaugh, Richard Cava-
naugh’s wife, as being the catalyst for 
the effort. General contractor Delphi 
Construction Inc., architect Jay R. Ma-
son, AIA, LEED AP and Stewart De-
sign Group played a part, as did Murray 
Plumbing and Heating and R&R Elec-
trical Services Ltd., Inc.12

Continued on next page

The front hall, decorated for the holidays.

The back deck was refurbished for outdoor meetings.

The conference room, under construction. The finished conference room.
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exposing the employer to legal actions 
and practical complexity and cost. ■

1. CDC Situation Update: Summary of Weekly FluView, 
week ending Jan. 5, 2013.

2. Predictably, the regulation is the subject of a legal 
challenge. In December 2012 the SEIU Healthcare 
Employees Union District 1199 filed suit in the 
U.S. District Court for the District of Rhode Island 
challenging the legality of the regulation. The 
state filed a motion to dismiss, which motion is 
pending.

3. In September 2009 the New York State Department 
of Health implemented an emergency rule 
mandating influenza vaccination of HCPs. The 
rule covered over 500,000 health care workers 
and contained no opt-out exception. Two worker 
groups filed suit and, on Oct. 13, 2009, the 
New York Supreme Court issued a temporary 
restraining order halting implementation of 
the rule. Gov. David Paterson suspended the 
regulation on Oct. 22, 2009, stating that the case 
had been rendered moot by a national vaccine 
shortage. In January 2012, Colorado’s Board of 
Health issued a regulation requiring health care 
facilities across the state to achieve a 90 percent 
flu vaccination rate by the 2014-2015 flu season 
which may force Colorado health care employers 
to mandate vaccination for all HCPs.

4. See Massachusetts Senate Bill 2028, “An 
Act Relative to the Implementation of 
Emergency Preparation and Response in the 
Commonwealth,” and Massachusetts House Bill 
1572, “An Act Relative to the Implementation of 
Emergency Preparation and Response.”

5. Such termination threats are not idle and are 
taking place with greater frequency as the 
epidemic deepens. For example, in January 2013, 
Indiana University Health Goshen Hospital fired 
all employees who failed to comply with its 

immunization mandate.

6. Those refusing smallpox immunization faced 
the choice of either moving from Cambridge or 
paying a $5 fine.

7. See United States v Carolene Products Co, 304 US 
144, 147 (1938 ) (Right to regulate commerce 
where injurious to the public health); Griswold 
v Connecticut, 381 US 479 (1965) (Right to 
privacy/Due Process); Roe v Wade, 410 US 113 
(1973) (Right to medical privacy); Lawrence v 
Texas, 539 US 558 (2003) (Due Process); Foucha 
v Louisiana, 504 US 71 (1992) (Freedom from 
arbitrary physical restraint under the Due Process 
Clause).

8. Sincere religious objections to vaccinations 
have been a recognized opt-out (depending on 
disease) throughout the United States. Because 
the influenza vaccine is incubated in chicken 
eggs, some oppose vaccination on moral grounds 
as the wrongful exploitation and/or cruelty to 
animals. Medical objections to the vaccine 
include those who have severe egg allergies 
(the vaccine may contain small amounts of egg 
protein) have been diagnosed with Guillain-Barré 
Syndrome or who have had adverse reactions to 
prior flu vaccines.

9.  www.cdc.gov/flu/pdf/business/toolkit_seasonal_
flu_for_businesses_and_employers.pdf

John F. tocci is vice chair of the MBA’s Labor 
& employment section. He is a partner of 
tocci,  goss & Lee PC in Boston, where he 
manages the employment counseling and 
litigation practice. Amy doherty is an associate 
in the firm, where she concentrates on advising 
clients in the areas of executive compensation 
and benefits, as well as litigation prevention.

ready in the hospital.2 These findings 
provide more than adequate support for 
the guidelines found in the State Opera-
tions Manual. This manual, published 
by Centers for Medicare and Medicaid 
Services, governs facilities receiving 
Medicare and Medicaid funds. CMS, 
through the manual, requires hospi-
tal administrators to evaluate staff for 
immunization status for designated 
infectious disease, develop policies 
to screen staff for infections likely to 
cause significant infectious disease or 
other risks, and also to develop policies 
stating when infected staff are restrict-
ed from providing direct patient care or 
required to remain away from the facil-
ity entirely.3 Since absences can disrupt 
patient care, preventative measures in-
cluding immunization, become more 
important.

The commonwealth has clearly ar-
ticulated policies on vaccination of 
healthcare personnel. The Massachu-
setts regulations require that person-
nel be vaccinated, whether working 
in hospitals, clinics, or long-term care 
facilities.4 Massachusetts hospitals are 
required to provide or arrange for vac-
cination at no cost to any personnel, as 
noted above. There are allowed excep-
tions to the vaccine, where it is medi-
cally contraindicated, is against the in-
dividual’s religious beliefs, or if the in-
dividual declines the vaccine, and in the 
case of refusal, the individual must ac-
knowledge in writing the consequences 
of such refusal.5 The mandate does not 
violate individual sovereignty, but does 
require a hospital take appropriate al-
ternate measures to protect staff, pa-
tients and the public.

Operating within the inoculation 
guidelines, medical staff is the group 
most qualified to assess the benefits 
and risk of any particular medication, 
including vaccines, for either the public 
at large or for any specific individual. 
All medication approved by the FDA 

is accompanied by the required label-
ing which is written for the prescrib-
ing practitioner, not the patient. Labels 
contain at a minimum, the risks, ben-
efits, counterindications, and all other 
relevant information which guide the 
prescriber in determining whether or 
not a product is appropriate for a pa-
tient. For those administering the medi-
cation, and not prescribing, the label 
still has value, because it alerts the 
nurse or pharmacist administering the 
dose to potential risks and side effects. 
All medical practitioners are expected 
to report to FDA any irregularities in 
the medication container, its color, and 
any adverse event or problem experi-
enced by the patient for follow up. 

The progress made in fighting in-
fectious diseases, the on-going chal-
lenges in protecting hospitalized pa-
tients from adventitious diseases and 
the continuing quest for improvement 
in the US health care system require 
nothing less than universal and aggres-
sive health care standards for medical 
professionals. These requirements are, 
in the author’s opinion, among the most 
appropriate means to protect patients, 
medical staff and the public at large. ■

1.  105CMR 130.325(E).

2.   Starfield, Barbara MD, MPH.  “Is US Health 
Really the Best in the World?” JAMA 2000; Vol. 
284 No. 4: 483-485; See also Grisanti, Ronald, 
D.C., D.A.B.C.O.; MS,  Iatrogenic Disease:  The 
Third Most Fatal Disease in the US, at www.
yourmedicaldective.com/public/335.cfm ;  
accessed  Dec. 11, 2012.

3.  See http://www.cms.gov/Regulations-and-
Guidance/Guidance/Manuals/downloads/
som107ap_l_ambulatory.pdf at pg 150ff; 
accessed Dec.11, 2012.

4.   See 105 CMR Secs 130, 140 and 150 respectively.

5.   105 CMR 130.325(F).

Josephine Babiarz is a member of the MBA 
Health Law section Council. she is solely 
responsible for the views expressed in this 
article.
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Continued from page 8
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David M. Benjamin, Ph.D.

Experienced  
Forensic Toxicologist

Analysis of •  
Results of Blood, 
Urine & Hair 
Drug Tests;
Cocaine/•  
Narcotics Issues:
Possession vs. •  
Personal Use
Dram Shop •  
& Vehicular 
Homicide References Available

617-969-1393
Email: medlaw@doctorbenjamin.com

Website: www.doctorbenjamin.com

Medical & Law School  
Teaching Experience –  

Excellent Communicator

suRe ty bonDs

A.A.DORITY

SURETY
BONDS

Since 1899

Office: 617-523-2935
Fax: 617-523-1707

www.aadority.com

A.A. DORITY
COMPANY, INC.

262 Washington St. • Suite 99
Boston, MA 02108
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Chair - Ma Bar assN. 
state tax praCtiCe group
ViCe Chair - Ma Bar assN. 
taxatioN seCtioN
serViNg Ma Bar assN. 
MeMBers aNd their ClieNts
state, federal, aNd  
iNterNatioNal tax Matters

Looking for  
an experieNCed  

tax attorNey  
for your cLients?

planning
audits

appeals
litigation

sales & use tax
corporate income/
excise tax
multistate taxation

(  617 )  848 -  9360
( 888 )  483 -  5884
w w w. r i c k s t o n e l aw. c o m
r i c k @ r i c k s t o n e l aw. c o m

riCk stoNe law

CHAIR - MA BAR ASSN.
TAXATION SECTION

SERVING MA BAR ASSN.
MEMBERS AND THEIR CLIENTS

STATE, FEDERAL, AND
INTERNATIONAL TAX MATTERS

INTERNAL REVENUE SERVICE

MA DEPT. OF REVENUE

CIVIL AND CRIMINAL TAX

(617) 848 - 9360
(888) 483 -5884

motoR VehicLe L AW

heALthcARe L AW

Health Care Consumer Law
 Has someone you know been denied 

health insurance benefits? 
Clare McGorrian can 
help.  Attorney 
McGorrian has 
successfully challenged 
the denial of health 
coverage in multiple 

cases. She also counsels clients before a 
coverage problem arises -- for example, 
in the event of divorce. Her expertise 
includes federal employee benefits law 
(ERISA), health insurance laws, health 
reform initiatives and government 
programs such as Medicare.

In addition to health care matters, Attorney 
McGorrian accepts Social Security disability cases, 

which she has won at the administrative appeal 
and court levels. She also offers representation in 

private disability insurance disputes.

CLARE D. McGORRIAN
Consumer Health Law Counsel

(781) 391-5405 
 877-302-5405 (toll free)

  info@cdmhealthcounsel.com
 www.healthbenefitslaw.com

MEMBER BENEFIt
Featured member 
benefit: Clio

MBA members receive a 10 percent 
lifetime discount on the #1 cloud-based 
legal practice management system for solos 
and small firms.

Clio is a 100 percent web-based legal 
practice management system optimized 
to meet the needs of sole practitioners and 
small firms. Web-based, secure and easy-to-
use, Clio overcomes many of the technical 
hurdles offered by conventional practice 
management solutions. Clio allows lawyers 
to simplify their workflow, thus freeing up 
valuable time to build their practice.

Clio is regularly $49/month for attorneys 
and $25/month for non-attorney support 
staff. Massachusetts Bar Association 
members receive a 10 percent lifetime 
discount on their Clio subscription, bringing 
the monthly cost to $44.10 for attorneys and 
$22.50 for non-attorney support staff. Visit  
www.goclio.com/landing/massbar to sign 
up today. 

** Valid MBA membership required. ■

By andrea Burke
M a s s a c h u s e t t s 

Bar Association Vice 
President Robert W. 
Harnais participated 
in a mock trial for 
Quincy’s third annual 
Substance Abuse 
Awareness Week. The 
mock trial depicted 

the consequences of drunk driving and was 
attended by Quincy High School sophomores.

Playing the role of defense attorney, 
Harnais represented the driver who was 
eventually found guilty and sentenced to 15 
years in prison for the alcohol induced crash 
that killed his two passengers. The event was 
the highlight of Quincy’s Substance Abuse 
Awareness Week and contributed to the effort 
to deter students from substance abuse. It 
was sponsored by Mayor Thomas Koch’s 
Substance Abuse Task Force.

Harnais is a partner at Mahoney Diamond 
and Harnais Law Offices in Quincy, where he 
practices criminal, family, real estate, labor 
and consumer law.

Harnais is longstanding volunteer with 
the MBA. In addition to his current officer 
post as vice president, Harnais has served as 
MBA secretary, a member of the House of 
Delegate since 2006 and as co-chair of the 
Task Force on Diversity.

In addition, Harnais is a past president 
of both the Massachusetts Association of 
Hispanic Attorneys and the National Hispanic 
Bar Association, and remains highly involved 
with both organizations. He is also a member 
of the Norfolk County Bar Association. 
Since 2007, he has served as a member of 
the Race and Ethnic Advisory Board for the 
Massachusetts courts.

Harnais is also involved in his local 
community as chairman of the Braintree 
Planning Board and as a volunteer coach with 
Braintree Pop Warner. ■

MBA Vice President 
Robert W. Harnais 
participates in 
Substance Abuse 
Awareness Week

member SPotlIght
Continued from page 6

DAtA secuRity

Your clients come to you 
for legal protection. 

You can come to Infoshred 
for data protection. 

888-800-1552   
www.infoshred.com

R

Infoshred has been a family and woman-owned 
shredding and storage provider since 1997. 
Our reputation is built on providing clients with 
personal customer service. You can count on us 
for all of your legal document destruction and 
records storage needs. Call us 
today for a free consultation. 
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SRBC

Mediation • Arbitration
by a trial lawyer with over 
20 years of experience as  
a neutral

Jeffrey S. Stern
American College of Civil Trial Mediators
National Academy of Distinguished Neutrals

Mass Lawyers Journal
4” high” x 4” wide”

2012 

617-227-3030 • www.srbc.com • stern@srbc.com

SUGARMAN, ROGERS, BARSHAK & COHEN, P.C.
Attorneys at Law

Business •  Probate Disputes •  Employment •  Products Liability
Personal Injury •  Medical Malpractice •  Construction 

Professional Malpractice •  Insurance •  Partnership Dissolution

ADR

fLoRiDA peR sonAL injuRy

FLORIDA
ATTORNEY

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

LAW OFFICES OF  
Randy C. Botwinick

Formerly of Pazer, Epstein & Jaffe

Concentrating in Personal Injury
• Co-Counsel and 

Participation Fees Paid

MIAMI OFFICE
150 Alhambra Circle
Suite 1100
Coral Gables, FL 33134
P: 305 895.5700
F: 305 445.1169

PALM BEACH OFFICE
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

• 29 Years  
Experience
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Never again ad.pdf   3/16/06   12:47:01 PM

NEVER AGAIN WILL A LAWYER 
HAVE TO SAY THERE WAS 

NOWHERE TO TURN.

617-482-9600 | www.lclma.org

More than 1,500 students will 
participate in Mock Trial 
Program

Get started on My Bar Access: 
it’s as easy as 1, 2, 3

By Jennifer rOsinski
More than 1,500 students across 

the state are turning their classrooms 
into courtrooms to assume the roles of 
both lawyers and witnesses during this 
year’s 28th annual Mock Trial Program 
presented by the Massachusetts Bar 
Association.

First organized in 1985, the Mock 
Trial Program started in January and 
runs through March 20. The program 
places high school teams from 16 re-
gions across the state in a simulated 
courtroom.

Student competitors at more than 
130 schools across the commonwealth 
are expected to participate in the 2013 
Mock Trial Program. In addition, more 
than 100 lawyers across the state will 
volunteer as coaches and judges.

In this year’s criminal case, the 
prosecution alleges the defendant poi-
soned and killed his great-aunt by tam-
pering with her medication. The de-
fense claims the great-aunt either died 
of a natural heart attack or was mur-
dered by either her live-in caretaker or 
another relative upset about her reduc-
tion of their inheritance.

Out of the more than 130 teams of 
students, four will ultimately advance 
to the semi-final elimination round 
and face off during trials held simul-

taneously on March 18 in Boston and 
Worcester.

The two finalists will then advance 
to the state championship, to be held on 
March 20 in the Great Hall of Faneuil 
Hall in Boston. In 2012, The Pioneer 
Valley Performing Arts Charter Public 
School of South Hadley won the state 
championship, its second in a row, and 
competed in the national tournament.

The Mock Trial Program is admin-
istered by the MBA, and made possible 
by the international law firm of Brown 
Rudnick LLP through its Center for 
the Public Interest in Boston, which 
has contributed $25,000 per year to the 
program since 1998. ■

MBA members are 
encouraged to set up 
their profiles on My Bar 
Access to begin using the 
association’s latest online 
member benefit to enhance 
online interaction with 
peers. 

The Massachusetts Bar 
Association in December 
launched this online 
community exclusive to 
MBA members, replacing 
the former Section/Division 
portion of the MBA 
website. The growing 
number of members who 
have taken simple steps to 
set up profiles and use the 
tool have provided positive 
feedback on the ease of 
using My Bar Access.

Discussions (also 
known as listservs) and 
blogs are the most popular 
features among current users, but MBA 
members can also benefit from using 
resource libraries and announcements to 
share practical information.

To streamline the process getting 
started on My Bar Access, member 
profiles can be populated by pulling 
in work experience and biographical 
information from individuals’ LinkedIn 
profiles.

The following simple steps can instantly 
connect users with fellow members at  
http://access.massbar.org:

1. Login and agree to terms: Sign 
in using your MBA user name 
and password and sign the Code 
of Conduct.  

2. Create your profile and settings: 

Include your bio and photo and 
customize the frequency and 
format of your notifications (your 
profile info from LinkedIn may be 
pulled over).

3. Start connecting: Post blogs, 
discussions (listservs) or upload 
a resource library entry for your 
section(s).

Helpful materials, including “Getting 
Started on My Bar Access” and “How to 
Use My Bar Access,” which are posted in 
the Resource Center and in various areas 
throughout the site, can help users with 
questions. Following a review of those 
resources, members who need further help 
should contact the My Bar Access Help Desk 
by emailing mybaraccess@massbar.org. ■

Eric Schutzbank chairs the MBA’s Mock Trial Committee.
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(617) 723-7676    |    www.bwglaw.com
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Life coAch

the Walkable CIty
Lowell’s downtown was built with 

an eye to plan. The 19th century com-
mercial architecture is of classical de-
sign and proportion. Red brick and 
cobblestones are its signature materials. 
The streets are wide enough to give a 
sense of space but human-scale enough 
to give pedestrians a sense of proxim-
ity and comfort. The canal system that 
powered 19th century textile mills is still 
intact, complemented by a network of 
trolley tracks which come into frequent 
use during the many cultural events to 
which Lowell is host.

The city has capitalized on down-
town’s walkability with such events as 
the annual Lowell Folk Festival, a free 
performance venue which captures and 
holds an audience of 200,000 for three 
days on the last weekend of July. Its 
national park, canal-boat tours and mu-
seums, as well as the 3,200-seat Lowell 
Auditorium, enhance a planned urban 
community which has encouraged a 
specific outreach to artists to relocate 
to Lowell. Commuter rail provides a 
40-minute ride to Boston’s North Sta-
tion, and for those who must drive, the 
intersections of Interstates 495 and 93 
and Route 3 are close by.

The city has long been an ethnic 
melting pot, beginning with Irish and 
French-Canadian immigrants who 
worked in the textile mills. The most 
recent ethnic group to arrive is Cam-
bodian; the city’s website provides a 
list of supporting community organiza-
tions, including a Community Develop-
ment Corporation specifically serving 
Cambodians. Long-time visitors have 
“discovered” Asian-owned businesses, 
which have grown and evolved from 
hole-in-the-wall operations to estab-
lished enterprises — without having 
to move out of town. They exist cheek 
by jowl with classic Lowell landmarks 
such as the Owl Diner, proof positive 
that Lowell has successfully avoided the 
fern-bar syndrome and kept its diversity.

bearerS oF the lIght
Continued from page 8

electricity.
Once the law firm had finished and 

decorated the space, including vintage pan-
oramic photographs of gas company work 
crews, clients and visitors would relate to 
the photos. Some would recall how they, as 
children, would visit the front office with 
their parents to pay the gas bill. And they 
remembered the space.

the PaSt IS Prologue
The setting communicates that “people 

have been here before,” says Gallagher, who 
believes that history should not be confined 
to museums, but should breathe life and con-
text into today’s activities.

Officers of the firm have taken on the 
mantle of tour guide for prospective visitors 
and meeting holders. Michael Gallagher 
clearly takes pleasure in bringing visitors 
through. But the tour is not just about archi-
tecture. It’s about people and economics.

On the walls in the front hall are news-
paper ads, one of which seeks $500,000 in 
investment in the nascent gas light company 
— serious money back then. A blazing war-
headline proclamation, “We have COKE!” 
refers to the carbonized coal product that 
produced gas for local use, before the advent 
of natural gas, pipelined in from around the 
country. 

a ChanCe to make a 
dIFFerenCe

Lowell has a strong academic and non-
profit presence. But the nonprofit commu-
nity does not have the resources to support 
renovation of historic buildings. Gallagher 
expresses the hope that more investors will 
follow his firm’s lead and make thoughtful, 
informed investments in downtown build-
ings, now that a recovering market is creat-
ing a new wave of buying opportunities. 

If you and/or your colleagues underwent 
an extensive office space renovation or prac-
tice law in a historic or otherwise interesting 
structure, Lawyers Journal staff would like 
to learn more. E-mail information or photo-
graphs to lawjournal@massbar.org. ■

Christina O’neill is editor of custom publications for the 
Warren group, publisher of Mass. Lawyers Journal.

Current images of the renovated property, now gallagher & Cavanaugh LLP.
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 CLEMBA At-A-GlAnce

RegisteR online at www.MassBaR.oRg/Cle oR Call (617) 338-0530.

l AW pr Ac tice 
mAnAGement

LEGAL CHAT

Conflict Management 
and Negotiation

Friday, Feb. 15, noon–1 p.m. 

Faculty:
Susan Letterman White, Esq. 
Lawyers Leaders & Teams, Braintree

Sponsoring section: Law Practice Management

immiGr Ation l AW
LEGAL CHAT

H-1B Principles
Friday, Feb. 8, noon–1 p.m. 

Faculty:
Alan M. Pampanin, Esq. 
Pampanin Law Office, Cambridge

Sponsoring section: Immigration

febUARY ContinUing LegAL edUCAtion pRogRAms bY pRACtiCe AReA

*NOTE: There is no on-site 
attendance for this series.

*NOTE: There is no on-site attendance for this series.

FAcUlt Y SpotliGHt

robert H.  A Stor , eSq.
robert H.  A Stor , Attorne Y At l AW, SprinGField

Program chair: “Considering, Preparing and Conduc ting Mediation and Arbitration Hearings”

Astor is an AV-rated attorney with offices in Springfield and Northampton, 
who has been practicing for 33 years in the areas of personal injury, medical 
malpractice and criminal defense in the state and federal courts of western 
Massachusetts. He also has a significant alternative dispute resolution prac-
tice, serving as a mediator and arbitrator for plaintiff firms, defense firms and 
insurance carriers in the areas of personal injury, medical malpractice and 
high-exposure insurance claims. Astor has served on seminar panels for Mas-
sachusetts Continuing Legal Education, the Massachusetts Committee for 
Public Counsel Services/Children and Family Law and the Massachusetts Bar 
Association on topics including, screening and handling medical malpractice 
claims, handling motor vehicle accident claims, criminal practice forums, and 
the direct and cross-examination of medical experts.”

civil litiGAtion

Considering, Preparing and 
Conducting Mediation and 

Arbitration Hearings
Tuesday, Feb. 12, 4–7 p.m. 

Western New England University School of Law 
Springfield

Faculty:

Robert H. Astor, Esq., program chair 
Robert H Astor Attorney at Law, Springfield

John P. Dibartolo, Esq. 
Law Office of John P. DiBartolo, Easthampton

L. Jeffrey Meehan, Esq. 
Doherty, Wallace, Pillsbury & Murphy PC, Springfield

Sponsoring section/division:

Civil Litigation, Young Lawyers

alan M. 
PaMPanin

bUSineSS l AW

Lifecycle of a Business: 
Part III: Employment and Business 

Litigation Matters
Tuesday, Feb. 19, 5–7 p.m. 
MBA, 20 West St., Boston

Faculty:

Matthew S. Furman, Esq., program co-chair 
Tarlow, Breed, Hart & Rodgers PC, Boston

Kelly Kneeshaw-Price, Esq., program co-chair 
Finneran & Nicholson, PC, Newburyport

Hon. Stephen E. Neel (ret.) 
Jams, Boston

Mark S. Furman, Esq. 
Tarlow, Breed, Hart & Rodgers PC, Boston

Tamsin R. Kaplan, Esq. 
Davis, Malm & D’Agostine PC, Boston

Sponsoring section: Business Law

Matthew s. 
FuRMan

Kelly 
Kneeshaw-PRiCe

sAve the dAte

The MUPC Revisited
Thursday, Feb. 28, noon–4 p.m. 

MBA, 20 West St., Boston

FAmilY l AW

Divorce Basics: A View from 
the Bench and Bar

Wednesday, Feb. 6, 4–7 p.m. 
Plymouth Probate & Family Court, Plymouth

Faculty:

Christina Knopf, Esq., program chair 
Michael I. Flores LLC, Orleans

Hon. Catherine Sabaitis 
Plymouth Probate & Family Court, Plymouth

Deborah Faenza, Esq. 
Ryan & Faenza, Walpole

Cynthia E. Gates 
Asst. Judicial Case Manager, Plymouth

Susan A. Huettner, Esq. 
Law Office of Susan A. Huettner PC, Sandwich

Sponsoring section/division: Family Law, Young Lawyers

Real-time Webcast 
available for purchase at  

www.MassBar.org/
OnDemand.

MBA On DEMAnD recorded programs now 
available on your MOBiLE DEviCE.

All previously recorded MBA On DEMAnD programs are now 
available anytime, anywhere on your mobile device.

Visit www.MassBar.org/OnDemandHelp for system requirements.

MEMBER 
BEnEFiT

11th Annual 
Western Massachusetts 
Bankruptcy Conference

Monday, Feb. 4, 4–7 p.m.
western new england university school of law

1215 wilbraham Road, springfield

Faculty: Justin Dion, Esq., conference co-chair, Bacon Wilson 
PC, Springfield; George Roumeliotis, Esq., conference co-chair, 
Roumeliotis Law Group, Hartford, CT; Spencer Stone, Esq., conference 
co-chair, Bacon Wilson PC, Springfield; Hon. Frank J. Bailey, U.S. 
Bankruptcy Court, District of Massachusetts, Boston; Hon. William 
C. Hillman, U.S. Bankruptcy Court, District of Massachusetts, Boston; 
Hon. Henry J. Boroff, U.S. Bankruptcy Court, Springfield; Hon. 
Melvin S. Hoffman, U.S. Bankruptcy Court, Worcester; James Lynch, 
Bankruptcy Clerk, U.S. Bankruptcy Court; Stephanie Fitzgerald, Esq., 
Fitzgerald Attorneys at Law PC, East Longmeadow; Alex Hogan, 
Esq., Shatz, Schwartz and Fentin PC, Springfield; David Ostrander, 
Esq., Ostrander Law Office, Northampton; Kara Rescia, Esq., Eaton & 
Rescia LLP, East Longmeadow; Spencer Stone, Esq., Bacon Wilson PC, 
Springfield; Bonnie C. Mangan, Esq., Law Office of Bonnie Mangan, 
South Windsor

Justin Dion geoRge 
RouMeliotis

sPenCeR stone

ConFeRenCe Co-ChaiRs

Register at 
MassBar.org/Bankruptcylaw 

or (617) 338-0530.
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bar and Court leaderS
Continued from page 1

announced the roll out of court service 
centers, a pilot initiative to better ad-
dress the needs of pro se litigants.

Spence ended the speaking portion 
of the gathering by thanking the attend-
ing legislators for their work on appro-
priating FY13 funds to the court, ex-
plaining that because of their support, 

the courts will not have to reinforce the 
years-long hiring freeze.

Legislators in attendance at the 
meeting included Representatives John 
D. Keenan (D-Salem), Lori A. Ehrlich 
(D-Marblehead), Theodore C. Speli-
otis (D-Danvers), Jerald A. Parisella 
(D-Beverly) and Senators Kathleen 
O’Connor Ives (D-Newburyport) and 
Joan Lovely (D-Salem). ■

MBA President Robert L. Holloway Jr. (right) and BBA President James D. Smeallie.

Superior Court First Justice John T. Lu speaks as Rep. John D. Keenan (left) and Trial Court Chief of Staff 
Robert Panneton (right) listen.

Salem District Court Clerk Brian Lawlor.

Trial Court Administrator Harry Spence addresses meeting attendees.
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chInS reform: What the statute changes mean for your practice

The work-product doctrine after Mccarthy v. Slade associates

By Michael F. KilKelly

On Aug. 7, 2012, Gov. Deval Patrick 
signed into law Chapter 240 of the Acts of 
2012, reforming the Child in Need of Ser-
vices statute. An overhaul of the 38-year-
old CHINS program was supported and 
worked on by advocates for nearly seven 
years.

While the drafters of the new law in-
tended that the new system be called 
“FACES,” for “families and children en-
gaged in services,” that term is not con-
tained in the actual statute, but only in the 
title of the act signed by the governor. The 
new law refers to the subject of an applica-
tion as being a “child requiring assistance.” 
This is the term being used by the Juvenile 
Court to refer to the law, or “CRA” for 
short. The label “child in need of services,” 
or “CHINS,” is no longer being used, as it 
was felt that the term had come to be a stig-
matizing label for children involved with 
the court system.

The new law has two main features: 
The implementation of a system of ser-
vices for families needing assistance, and 
changes in the procedures when children 

are brought to court.
The major changes in the legal pro-

cedures include the banning of the use of 
shackles or other restraints, and the ban-
ning of the use of police station or court-
house lockups. For the first time in Mas-
sachusetts, a whole category of court cases 
will be expunged. The right to counsel for 
children and parents is expanded. Many 
timeframes have been shortened or speci-
fied for the first time. The act provides for 
significant changes in the procedures for 
warrants. Instead of being held on bail, 
the new law provides that children can be 
ordered into the temporary custody of the 
Department of Children and Families. The 
CRA law also mandates that a conference 
be held with the family and its service pro-
viders before the court can hold a disposi-
tional hearing.

The new CRA statute also made a ma-
jor change in the processing of all interloc-
utory appeals from Juvenile Court, adding 
the juvenile court to the departments that 
are included in c. 231 s. 118, providing for 
interlocutory appeals to be filed with the 
single justice of the Appeals Court.

In terms of the provision of services to 

families, the new law seeks to divert chil-
dren from the legal process, when appro-
priate, and direct them to behavioral, medi-
cal and mental health treatment, as well as 
other behavioral and preventative services 
such as special education evaluations, 
mentoring, family and parent support, and 
after-school and out-of-school opportuni-
ties. In order to begin the process, the new 
act establishes programs that should be 
phased in throughout the state over the next 
three years, subject to appropriation.

The reform of the CHINS law was in-
tended by the drafters of the legislation to 
break down barriers between the juvenile 

court, parents, and the community, and 
create a second access point for children 
to receive necessary services. Over three 
years, the law creates a statewide network 
of community-based programs and servic-
es, including direct access to mental health 
and substance abuse counseling. The law 
hopes to steer children away from the court 
system and refocus on prevention rather 
than punishment.

The new law also creates a standard-
ized data collection system to evaluate out-
comes and ensure that the commonwealth 
and children appropriately benefit from the 
new system. Data will be collected both 
within the court and also within the new 
service delivery system.

The CRA law also encourages school 
districts to implement formal truancy pre-
vention programs, to be regulated by the 
Department of Elementary and Secondary 
Education.

A formal advisory board is also cre-
ated by the new law, which will oversee 
the implementation of the service delivery 
system.

One of the goals of the new statute is to 
focus on the entire family and pro-

By euripides dalManieras

Attorneys generally like to think of their 
work product as being sacrosanct and immune 
from discovery. Although the work-product 
doctrine, as codified in Mass. R. Civ. P. 26(b)
(3), provides only qualified protection for ma-
terials prepared in anticipation of litigation or 
trial, there are relatively few decisions ordering 
the disclosure of bona fide work product. That 
is, in part, because courts have been instructed 
that protecting work product “enhance[s] the 
vitality of an adversary system of litigation by 
insulating counsel’s work from intrusions, in-
terferences, or borrowings by other parties.”1

 The recent decision by the Supreme Judi-
cial Court (SJC) in McCarthy v. Slade Associ-
ates, Inc., 463 Mass. 181 (2012), however, is 
a sobering reminder of the work-product doc-
trine’s limits. In this opinion, the SJC held that 
because plaintiff had invoked the discovery 
rule in response to the defendants’ statute of 
limitations and other defenses, the defendants 
were entitled to discover attorney and other 
work product concerning when the plaintiff 
and one of her law firms first learned that plain-
tiff’s causes of action had accrued. As a result, 
not only was the law firm ordered to produce 
its billing records and several categories of 
written work product, one of the firm’s lawyers 
was also ordered to answer written questions 
under oath about the scope of his firm’s work 
for plaintiff.

This is an important decision that prom-
ises to be widely invoked in discovery disputes 
over the production of work product.

Background facts and 
ProceduraL history

In 1990, Regan McCarthy purchased a 
vacant, land-locked parcel of land in Truro, 
on Cape Cod, at a foreclosure sale. Based on 
the description in the foreclosure sale notice, 
McCarthy believed that the parcel abutted a 
property that she had vacationed on for years. 
She engaged an attorney to assist her with the 

acquisition, and the attorney hired a title exam-
iner to conduct a title search. McCarthy also 
retained a surveyor to provide an opinion on 
the parcel’s boundaries.

To finance the purchase, McCarthy ob-
tained a mortgage from the bank that fore-
closed on the property, and the bank issued a 
foreclosure deed. McCarthy never built any-
thing on the land that she thought that she had 
acquired.

In 2003 and 2004, McCarthy retained a 
different attorney to advise her about whether 
she could obtain access to a public way from 
her land-locked parcel. This attorney also ad-
vised her in connection with the refinancing of 
the mortgage on the parcel. The attorney did 
not identify any discrepancies involving the 
location of the property.

Later in 2004, McCarthy, now represented 
by a third counsel, the law firm Burns & Levin-
son LLP (B&L), filed a Land Court action 
against abutters to the parcel that she believed 
she had owned since 1990. McCarthy asserted 
a trespass claim, requested a declaratory judg-
ment regarding the boundary line, and sought 
to enjoin the abutters from obtaining access to 
what she believed was her land.

On Jan. 27, 2005, the abutters in the Land 
Court action produced a title report which 
established that McCarthy did not own the 
property that she thought she had purchased 
in 1990. Rather, the report showed that Mc-
Carthy had purchased a different parcel, which 
was located entirely within the Cape Cod Na-
tional Seashore, and could not be developed. 
McCarthy alleged that this was the first time 
that she learned that she did not own the prop-
erty at issue.2

suPerior court 
Litigations 

McCarthy subsequently filed three sepa-
rate Superior Court actions against the bank 
that had sold her the parcel, and the various 
lawyers and other professionals that she had 
retained between 1990 and 2003. She asserted 

claims for breach of contract, professional neg-
ligence, negligent misrepresentation, and vio-
lations of G.L. c. 93A. In 2006, she sued the 
surveyor that had issued an opinion in 1990 re-
garding the parcel’s alleged boundaries. Then, 
in January 2008, she sued the lawyer who rep-
resented her in the 1990 transaction. Also in 
January 2008, she sued the bank that had fore-
closed on the property, as well as the lawyer 
she engaged in 2003 to investigate obtaining 
access to a public way. She did not sue B&L.

The three actions were ultimately consoli-
dated. The various defendants moved to dis-
miss the complaints on statute of limitations 
grounds, contending that McCarthy was on no-
tice of her claims has accrued as early as 1990, 
but in any event beyond the applicable three-
year limitations period for tort claims and the 
four-year limitations period for c. 93A claims. 
The trial court denied the motions to dismiss, 
ruling that McCarthy had adequately invoked 
the discovery rule by pleading facts that plausi-
bly suggested that her causes of action accrued 
in late January 2005, when the defendants “‘in 
the Land Court litigation furnished her with a 
report evincing the defect.’”3

the triaL court’s discoV-
ery orders

The defendants sought to test McCar-
thy’s invocation of the discovery rule. They 
requested that B&L produce large amounts of 
documentation from the Land Court action, in-

cluding time sheets; correspondence between 
McCarthy and her attorneys, land surveyors, 
title abstractors, and title examiners; and any 
and all documents concerning the property at 
issue. B&L produced some documents relating 
to the Land Court action, and withheld other 
documents as protected by the attorney-client 
privilege and work-product doctrine. A B&L 
attorney was deposed, but declined to answer 
certain questions on privilege and work-prod-
uct grounds. Defendants moved to compel 
B&L to produce the withheld documents and 
to answer proposed written questions.

The trial court granted defendants’ mo-
tions in part. It found that the documents and 
information sought by defendants was relevant 
to their statute of limitations and comparative 
fault defenses. The trial court concluded that 
McCarthy had waived any privilege or work-
product protection by invoking the discovery 
rule, and thereby putting at issue the date when 
she was first on notice that her claims had ac-
crued. It also ordered a B&L attorney to an-
swer seven questions in writing, including 
identifying the date and substance of commu-
nications between McCarthy and B&L regard-
ing any concerns that she or B&L may have 
expressed regarding the location of her prop-
erty. McCarthy appealed the orders, as did the 
defendants who had sought broader relief. The 
SJC transferred the appeals on its own motion.

there was no at-issue  
waiVer

The SJC first addressed whether McCar-
thy had implicitly waived the attorney-client 
privilege by invoking the discovery rule. Citing 
its decision in Darius v. Boston, 433 Mass. 274 
(2001),4 the court re-affirmed that at an at-issue 
waiver was theoretically possible where there 
has been an “inject[ion] [of] certain claims 
or defenses into a case,” and that the waiver 
“might come into play where a statute of limi-
tations defense is met by the plaintiff’s reliance 
on the discovery rule.”5 It emphasized, how-
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ever, that a party claiming an at-issue waiver 
must show that “‘the privileged information 
sought to be discovered is not available from 
any other [non-privileged] source.’”6

The SJC held that the defendants had not 
established an at-issue waiver because they 
had not exhausted discovery of potential non-
privileged sources of the information that they 
were seeking. In particular, the court stated that 
defendants had not yet “conducted discovery 
of documents and materials that are not cov-
ered by the attorney-client privilege, but qual-
ify as work product protected under the work 
product doctrine.”7 Put another way, the SJC 
ruled that an at-issue waiver of the attorney-
client privilege will not be found where the in-
formation sought can be obtained by piercing 
the qualified protection of the work-product 
doctrine.

Piercing work-Product 
Protection

In Commissioner of Revenue v. Comcast 
Corp., the SJC stated that the purpose of the 
work-product doctrine is to establish a “‘zone 
of privacy for strategic litigation planning … 
to prevent one party from piggybacking on 
the adversary’s preparation.”8 Accordingly, 
the doctrine protects “documents or tangible 
things”; (2) “by or for another party or for that 
party’s representative” and (3) “in anticipation 
of litigation or for trial.”9 But this protection is 
weaker than an evidentiary privilege: “work 
product shielded by the doctrine is not privi-
leged, but instead ‘is given qualified protection 
from discovery as a concession to the necessi-
ties of the adversary system.’”10

Under Rule 26(b)(3), a party may obtain 
discovery of its adversary’s work product upon 
a showing (1) of “substantial need of the ma-
terials in the preparation of his case”; and (2) 
“that he is unable without undue hardship to 

obtain the substantial equivalent of the mate-
rials by other means.” The rule also instructs 
courts to afford greater protection to “opinion” 
work product, i.e., “the mental impressions, 
conclusions, opinions, or legal theories of 
an attorney or other representative of a party 
concerning the litigation,” than for ordinary or 
“fact” work product.11

The SJC has never enunciated a precise 
definition of “substantial need,” and it did not 
do so in McCarthy. The court did, however, 
cite with approval a case that held that substan-
tial need be established where the work prod-
uct “at issue is central to the substantive claims 
in litigation.”12 Presumably applying that stan-
dard, the court held that defendants had estab-
lished a substantial need for the ordinary work 
product they sought because McCarthy’s “in-
jection of the discovery rule … put[] in play 
the state of her knowledge about the location 
of [the property] purchased by her in 1990.”13

The court reasoned that the materials be-
ing withheld may have shown whether Mc-
Carthy and B&L knew or reasonably should 
have known about the actual location of the 
property over three years before she com-
menced her lawsuits, which would defeat the 
application of the discovery rule.14 The court 
also found that the defendants could not obtain 
a substantial equivalent of the materials sought 
because only the withheld materials potentially 
contained information about what McCarthy 
and B&L actually knew about the location of 
the property, and when they learned that infor-
mation.15

McCarthy and B&L were ordered to pro-
duce several categories of fact work product, 
including B&L’s billing records and docu-
ments relating to any title examination com-
missioned by B&L. A B&L attorney was also 
ordered to identify in writing (1) every deed, 
instrument, or other document B&L reviewed 
to determine the ownership of McCarthy’s 
property before filing the Land Court action; 
(2) all documents that the title examiner pro-

vided to B&L before a certain date; and (3) all 
documents that B&L received from the title 
examiner and which it in turn provided to Mc-
Carthy. The court held that the mere identity 
of documents that are reviewed by an attor-
ney, or provided to a client or by consultant, 
do not constitute opinion work product so long 
as there was no disclosure of any opinion or 
impressions formed based on the documents.

The SJC also ordered the B&L attorney to 
identify in writing the date when he became 
aware that McCarthy did not own or may 
not have owned the property she thought she 
bought in 1990. The court, however, shielded 
B&L from having to disclose any communi-
cations with McCarthy, and permitted B&L 
to redact any opinion work product contained 
in the documents that were ordered produced. 
By permitting B&L to redact its opinion work 
product, the SJC implicitly found that the de-
fendants had not established the “extremely 
unusual circumstances” necessary to warrant 
the production of that material.

raMifications of 
Mccarthy

Although it remains to be seen to what ex-
tent the McCarthy decision will affect discov-
ery practice in Massachusetts, we can make 
some reasonable predictions. First, in cases 
where the discovery rule has been invoked, de-
fendants are likely to more aggressively seek 
the production of work product to attempt to 
prove that plaintiffs had actual or constructive 
notice of the accrual of their claims outside the 
applicable limitations period. This means that 
work product arising out of any pre-litigation 
investigations into the existence of potential 
causes of actions will be targeted.

Parties, their counsel, and other representa-
tives need to be aware that courts will afford 
privileged communications and opinion work 
product markedly more protection than fact 
work product. Thus, it would be advisable to 
incorporate fact work product into other forms 

of protected materials and communications 
wherever possible.

Second, courts will be called upon more 
often to define the term “substantial need.” In 
McCarthy, the SJC did not enunciate a bright-
line definition of that term, but instead ap-
peared to endorse a definition providing that 
substantial need may be established where 
the work product “is central to the substantive 
claims in litigation.” Any lawyer worth his or 
her salt can almost always make a plausible 
argument that an adversary’s work product is 
central to the substantive claims or defenses in 
a lawsuit. But it is unlikely that courts will be 
overly indulgent in ordering a party to turn over 
work product to an adversary, which would un-
dermine the central purpose of the work prod-
uct doctrine. Without a clear standard, the issue 
of what substantial need means will have to be 
decided on a case-by-case basis.

Third, the cost of discovery will further in-
crease if parties were to file more motions to 
compel the production of work product. With 
the proliferation of electronic documents and 
communications, privilege and work-product 
logs are becoming ever longer, often times list-
ing hundreds, if not thousands, of entries. Liti-
gants, in response, are seeking to test overly 
broad and questionable claims of privilege and 
work-product protection by filing motions to 
compel the production of documents on such 
logs. The McCarthy decision should only in-
crease the incentive to file such motions. ■

1. Ward v. Peabody, 380 Mass. 805, 817 (1980).

2. The abutters in the Land Court action prevailed after a 
bench trial. McCarthy’s appeal of that judgment remains 
pending in the Appeals Court. SeeMcCarthy, 463 Mass. 
at 185 n.6.

3. 463 Mass. at 186 (quoting trial court’s decision).

4. The SJC did not “formulate a precise definition of at issue 
waiver” in Darius, and declined to do so as well in 
McCarthy. 463 Mass. at 191. 

5. Id. at 191-92.

6. Id. at 192.
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vide short-term intervention, rather than a 
system that entangles the child and family 
in the child welfare system for an extended 
period of time.

ProceduraL changes in 
cra statute

While the services portion of the law 
has a three-year phase in period, the proce-
dural changes to M.G.L. Chapter 119 went 
into effect on Nov. 5, 2012.

One of the major changes in the new 
law is that “applications for assistance” 
may be filed up until the child’s 18th birth-
day. The prior statute only allowed CHINS 
petitions to be filed up until the child’s 17th 
birthday. G.L. c. 119, s. 21. A school-based 
application must still be dismissed when 
the child turns 16. G.L. c. 119, s. 39G.

The four categories of status offenses 
that were contained in the old law have 
been retained in the new law, i.e. children 
who run away, or are stubborn, truant, or 
habitual school offenders.

The sexual trafficking law contained 
in Chapter 178 of the Acts of 2011 had 
added a fifth category of CHINS petitions, 
for a “sexually exploited child.” While the 
definition of “sexually exploited child” 
remains in c. 119 s. 21, the category was 
inadvertently deleted from the definition of 
“child requiring assistance,” raising ques-
tions as to whether that type of application 
can still be filed.

The ability to file a CHINS for a sexu-
ally exploited child was integral to the di-
version efforts contained in c. 119 s. 39L, 
which allows a child under the age of 18 
charged with a sexual offense to be treated 
as a victim rather than as a defendant. Even 
without the provision for a “sexually ex-
ploited child” CRA application, it still re-
mains possible for a parent, legal guardian, 
or custodian to file a stubborn or runaway 
application to take advantage of the diver-
sion allowed by c. 119 s. 39L.

The new law eliminates the ability of 
police officers to file petitions in runaway 
or stubborn child cases, but allows “custo-
dians” of children to file runaway and stub-
born applications, as well as parents and 
legal guardians. The addition of the word 
“custodian” to the list of persons who may 
file would appear to confirm the practice of 
allowing the Department of Children and 
Families to file an application for assis-
tance for a child who has run away while 
in DCF custody. The new law also appears 
to make clear that the person filing a run-
away or stubborn petition must have cus-
tody of the child. “A parent, legal guardian, 
or custodian of a child having custody of 
such child, may initiate an application for 
assistance. …” C. 119 s. 39E.

The CRA law no longer requires a 
school attendance officer to file a school-
based application, but rather provides that 
a “school district” may file a school-based 
application. This raises questions as to who 
is the proper person to authorize the filing 
and to appear in court for the school dis-
trict, and whether the school district would 
need to be represented by an attorney. See 
c. 119, s. 39E.

The new law requires that specific 
statements be filed with all school-based 
applications. With truancy applications, the 
school must state “whether or not the child 
and the child’s family have participated in 
the truancy prevention program, if one is 
available, and a statement of the specific 
steps taken under the truancy prevention 
program to prevent the child’s truancy.” 
With habitual school offender applications, 
the school must state “the specific steps 
taken by the school to improve the child’s 
conduct.” C. 119, s. 39E.

Consistent with the emphasis of the 
new statute on the provision of services to 

the family before an application for assis-
tance is filed with the court, the clerk’s of-
fice is to inform the petitioner of the servic-
es available to the family. The clerk’s office 
is also mandated to prepare and provide 
to each petitioner “educational material” 
relative to available services. For parents, 
guardians, and custodians, the clerk is also 
to provide “informational materials” that 
explain the court process and the possibil-
ity of changes in the custody of the child. 
The educational materials relative to avail-
able services have not yet been drafted.

Upon the filing of an application, the 
court has to schedule a date for preliminary 
hearing “as soon as possible, but not later 
than 15 days after the request is presented 
to the clerk for filing,” and must appoint 
counsel for the child immediately, if the 
child is determined to be indigent. At the 
preliminary hearing, the court can dismiss 
the application, refer the matter to proba-
tion for informal assistance, or accept the 
application and schedule a “fact-finding 
hearing.”

The 2012 law expands the right to 
counsel for parents, providing for counsel 
at any hearing regarding custody of the 
child. Because temporary custody of the 
child can be granted to DCF at the prelimi-
nary hearing, parents should now have the 
right to counsel at that hearing. The case 
of Matter of Hilary, 450 Mass. 491 (2008), 
only provided for counsel at the disposi-
tional hearing, if custody of the child could 
be granted to DCF. So the new law allows 
for the possibility of the provision of coun-
sel for the parents at a much earlier stage of 
the proceeding.

The informal assistance offered under 
the new law is essentially the same as it 
was under the old law, except that it will 
be much shorter, with a maximum of 180 
days, instead of the 12 months maximum 
under the prior law (two six-month peri-
ods).

The new law also attempts to address 
the issues raised in the case of Matter of 
Gail, 417 Mass. 321 (1994), as to when a 
parent can dismiss an application. While 
the legislative intent was to allow the par-
ents more control over how far to go with 
an application, the final language leaves 
much to the discretion of the court. But 
at least up until the dispositional hearing, 
the parent can file a motion to dismiss the 
request for assistance, and the court must 
entertain the request. Any other party to 
the case can also file a motion to dismiss. 
Counsel for the child in appropriate cases 
should consider filing a written motion 
to dismiss with supporting material that 
would satisfy the requirements of the new 
statute.

The right to a jury trial on status of-
fenses is eliminated in the new statute. The 
“fact-finding hearing” is a bench trial, and 
there is no trial de novo. This may mark the 
removal of the last remnant of trial de novo 
in the commonwealth.

The adjudication that the child is a 
CRA must still be determined beyond a 
reasonable doubt. The fact-finding hear-
ing is to be heard before a different judge 
than the judge who heard the preliminary 
hearing.

The new law does not specify any time-
frames for when the fact-finding hearing, 
the conference, or the disposition hearing 
must be held. The time standards currently 
in effect for CHINS cases allow six months 
from the preliminary hearing to the adjudi-
cation and disposition of a case. 

teMPorary custody,  
not BaiL

The prior bail section of the CHINS 
statute has been repealed, and replaced 
with a new provision that allows the court 
to grant temporary custody to the DCF at 
the preliminary hearing under certain cir-

cumstances.
The prior bail statute only applied to 

stubborn child petitions, if the child was 
likely not to appear at the adjudicatory 
hearing. Like the prior bail statute, the new 
temporary custody provision should be 
read to apply only in stubborn child ap-
plications, where it is determined that the 
child is likely not to appear at future hear-
ings. Consistent with the client’s wishes, 
counsel for the child should object to the 
use of the temporary custody provision in 
any case which is not a stubborn child case. 
And counsel should also object if there is 
no showing that the child is likely not to 
appear at the fact finding or disposition 
hearing.

Unfortunately, in drafting the new stat-
ute, an extra word [“or”] was added to the 
statute that could possibly be used to allow 
temporary custody in two situations: if it 
is a stubborn application, “or” if the child 
is likely not to appear at the fact finding 
or disposition hearing. “If the court finds 
that a child stated to require assistance by 
reason of repeatedly refusing to obey the 
lawful and reasonable commands of such 
child’s parents, legal guardian or custodian 
or [sic] is likely not to appear at the fact 
finding or disposition hearing, the court 
may order the child to be released upon 
such terms and conditions as it determines 
to be reasonable or, if the standards below 
are met, may place the child in the tempo-
rary custody of the department of children 
and families.” c. 119 s. 39H. But the addi-
tion of the word “or” makes the sentence 
grammatically incorrect, and counsel 
should resist attempts to use this new pro-
vision in any CRA case which is not a stub-
born child case.

Because it is a custody order, the court 
must make a written certification and de-
termination of reasonable efforts, as it does 
in care and protection cases. The new law 
requires that before a child can be placed 
in temporary custody the court must find 
that DCF has made reasonable efforts to 
prevent removal “or there is an immediate 
risk of harm or neglect which precludes the 
provision of preventative services as an al-
ternative to removal.” c. 119 s. 39H. This 
appears different from the care and protec-
tion statute, which allows the court to make 
a “no reasonable efforts” finding and still 
grant DCF custody. Counsel should con-
test the reasonable efforts findings in CRA 
cases where the child is objecting to being 
placed in the temporary custody of DCF.

The court is required to make all deter-
minations at the temporary custody stage 
by a preponderance of the evidence, as in 
a 72-hour hearing in a care and protection 
case. The temporary custody can last for a 
maximum of 15 days, and can be extended 
only twice, for a total maximum of 45 days.

As discussed above, before holding a 
preliminary hearing where the child may 
be placed in the temporary custody of 
DCF, the court must appoint counsel for 
the parent.

Any appeal of the placement of a 
child in the temporary custody of DCF is 
by G.L. c. 231 s. 118 to a single justice of 
the Appeals Court. (The prior bail statute 
provided for a bail appeal to the Superior 
Court.) 

new warrant 
ProVisions

No child is to be confined in shack-
les or similar restraints, or placed in court 
lockup, after the effective date of the new 
CRA statute, under any circumstances.

The statute does not refer to the power 
to “arrest” children requiring assistance, 
but rather considers that the child is taken 
into “custodial protection.” The new law 
requires law enforcement to immediately 
notify the parent when a child is taken into 
“custodial protection,” and does not allow 

the police to take the child to the police 
station. A child may be taken into custo-
dial protection only if the child has failed 
to obey a summons or has run away from 
home.

Upon being taken into custodial pro-
tection, the first call the police officer shall 
make is to immediately notify the parent or 
custodian, including DCF if they have cus-
tody. In consultation with the on-duty pro-
bation officer, the police officer shall then 
immediately make diversion efforts, in the 
following order of preference:
1. To the parent, guardian, or custodian, 

upon the written promise of that person 
to bring the child to court on the next 
court date;

2. To a temporary shelter forthwith and 
with all reasonable speed and without 
first being taken to the police station 
house; or

3. Directly to the juvenile court, but only 
if the officer certifies that he could not 
do options 1 or 2. 

Notwithstanding these requirements 
for placement, any child who is taken into 
custodial protection shall, if necessary, be 
taken to a medical facility for treatment or 
observation.

The application for assistance automat-
ically issues when a child has been taken 
into custodial protection, if it has not previ-
ously issued, and the court then determines 
whether a fact-finding hearing should be 
scheduled or the matter should be referred 
for informal assistance. 

A memorandum issued by the Juve-
nile Court concerning the CRA law states 
that if a child has been brought to a court-
house by the police, and there is no pend-
ing CRA case (or the CRA case is in a dif-
ferent courthouse), and the child’s parent 
cannot be located or is unable to come to 
the courthouse, probation must file a 51A 
against the parent, and then contact DCF 
to take the child into custody under G.L. c. 
119, sec. 23(5). It is unclear if the court will 
permit the child to be released to another 
responsible adult if the parent is unable to 
get to the courthouse.

The Juvenile Court memorandum also 
provides for a “warrant of protective cus-
tody,” which is described as analogous to a 
warrant of apprehension from the District 
Court. This warrant authorizes the police 
officer to take the child into protective 
custody and bring the child directly to the 
courthouse which issued the warrant, as 
long as the child can be brought before a 
judge prior to 4:30 p.m. on the same date 
that the warrant is executed. This type of 
warrant is issued by the court if a summons 
was served on the child and the child fails 
to appear in court.

This alternate warrant procedure is 
perhaps only referred to in c. 119 s. 39E, 
which provides that upon the initial filing 
of an application for assistance, the court 
may issue a summons requiring the child to 
appear in court for the preliminary hearing. 
“If such child fails to obey the summons, 
said court may issue a warrant reciting the 
substance of the petition and requiring the 
officer to whom it is directed forthwith 
to take and bring such child before said 
court.” It would appear to be allowed only 
in the case where a child has failed to ap-
pear for a preliminary hearing after being 
served with a summons.

All other warrants in CRA cases should 
fall under s. 39H, the “warrant of custodial 
protection,” which applies when a child 
has failed to obey a summons issued pur-
suant to s. 39E, or “if the law enforcement 
officer initiating such custodial protection 
has probable cause to believe that such 
child has run away from the home of his 
parents or guardian and will not respond to 
a summons.” s. 39H
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The warrant of custodial protection 
requires the three-part diversion efforts 
discussed above, even if the courthouse is 
open.

In the case where a child has run away 
from home and there is no CRA applica-
tion, upon the parent or custodian filing the 
runaway CRA application, the court would 
need to issue the summons to the child and 
have the child not appear for the prelimi-
nary hearing before a warrant could be is-
sued.

The alternative procedure would be to 
have the police take the child into custodial 
protection under the provision that allows 
a law enforcement officer to initiate custo-
dial protection if there is probable cause to 
believe the child has run away and will not 
respond to a summons.

The warrants issued in new CRA cases 
are not entered into the warrant manage-
ment system maintained by the courts and 
law enforcement. Law enforcement au-
thorities have raised concerns about their 
inability to access information about these 
warrants, and about the absence of proce-
dures for transporting children and notify-
ing parents and custodians from the field.

Defense counsel are concerned that the 
new CRA warrant procedure may cause 
police to bring minor charges against run-
away or stubborn children in order to allow 
the child to be restrained.

disPosition
After the court has determined at a 

fact-finding hearing that the child requires 
assistance, the court holds a dispositional 
hearing to determine whether a custody or-
der shall enter. Before the court can hold 
the dispositional hearing, it must convene 
a conference in which the judge may par-
ticipate. The probation officer is required 
to present written recommendations at the 
conference.

There is also an opportunity for coun-
sel for other parties to provide written rec-
ommendations at the conference. The con-
ference allows an opportunity for counsel, 
whether representing the child or a parent 
or guardian, to bring to court all collaterals 
that are involved with the family to provide 
information about the needs of the child 
and family.

Counsel should strategize their pre-
sentation at the conference, and determine 
whether collaterals should be summonsed 
to appear, or records should be summonsed 
to present to the court.

The ability of the probation officer 
and collaterals involved with the family 
to present information at the conference 
raises issues of confidentiality that need to 
be brought forward by counsel and deter-
mined by the court.

Counsel for both children and parents 
should also remember that up until the dis-
position hearing, they may file a motion 
to dismiss the application, as discussed 
above.

After the fact-finding hearing, the new 
law mandates a conference and a disposi-
tion hearing. But there is no provision in 
the new law for a continuation of tempo-
rary custody beyond 45 days. Counsel 
should object to the court placing the child 
in temporary custody pending the confer-
ence and disposition in cases where the 
child is opposed to it, and where the total 
time in custody would last beyond 45 days. 

The status offense law is construed narrow-
ly and additional terms are not read into 
the statute. See In re Vincent, 408 Mass. 
527 (1990) andComm. v. Florence F., 429 
Mass. 523 (1999). 

Continued bail or temporary custody 
was not required under the prior bail stat-
ute because the adjudication and disposi-
tion were done at the same time. Now the 
statute requires a conference before dispo-
sition.

The juvenile court may attempt to hold 
some of these different court events on 
the same day. The juvenile court memo-
randum on the CRA law directs that the 
conference and disposition be held on the 
same day in all cases.

The other disposition provisions of 
the new law essentially mirror the old law, 
except that the timeframes for a disposi-
tion order are drastically reduced, and the 
maximum amount of time that an order 
can last is 390 days. This time limit is in 
place because the first dispositional order 
can only be for a maximum of 120 days, 
and it can only be further extended for 
ninety days at a time, for a maximum of 
three times. Query whether dismissing a 
CRA case after 390 days will result in the 
filing of a new application, as sometimes 
happened before under the CHINS law at 
age 16 when a school-based petition had 
to be dismissed and a parent would file a 
stubborn petition. In the absence of a new 
CRA application, it is possible that DCF 
would accept a voluntary placement agree-
ment from the parent, or DCF would file a 
care and protection case to keep custody of 
the child.

As was held by the SJC in the Matter 
of Angela, 445 Mass. 55 (2005), the “fact-
finding hearing” and the dispositional 
hearing and extension hearings require 
evidence to be heard, and must follow the 
rules of evidence.

The juvenile court has determined that 
the provisions of the new CRA law should 

be applied retroactively to all CHINS case 
pending on Nov. 5, 2012. This requires 
that CHINS cases where the child has a 
dispositional order that has been in effect 
for more than 390 days be dismissed on the 
next date the case is in court.

Children turning 18 who are in the cus-
tody of DCF and want to continue to re-
ceive services can still sign themselves in 
to DCF as adults and have the benefit of 
permanency reviews under c. 119 s. 29B 
past their 18th birthday.

aPPeaLs
In an effort to expedite appeals, the new 

law provides that an appeal of any order in 
a CRA case must be filed under G.L. s. 231 
s. 118, which is an interlocutory appeal to 
the single justice of the Appeals Court. The 
law appears to require that an appeal of a fi-
nal order after an initial dispositional hear-
ing must also be taken under c. 231 s. 118, 
as opposed to the regular appellate process.

The CRA law also provides that all 
such appeals, whether final or interlocu-
tory, shall proceed under the Mass. Rules 
of Appellate Procedure, which otherwise 
have not been used in cases under c. 231 
s. 118. As appeals filed under c. 231 s. 118 
go to a single justice of the Appeals Court, 
they have their own set of rules which do 
not follow the Rules of Appellate Proce-
dure. As these provisions for appeals do 
not make sense, the appellate process in the 
new law is likely to be the subject of pro-
posed technical amendments in the future.

In addition, the new act changes the 
interlocutory appeal process in all cases in 
Juvenile Court, including care and protec-
tion cases. Interlocutory appeals in all ju-
venile court cases must now be filed in the 
Appeals Court under G.L. c. 231, sec. 118, 
not in the SJC under G.L. c. 211, sec. 3.

exPungeMent
The new law prohibits CRA cases from 

being entered into the state Criminal Of-

fender Record Information (CORI) sys-
tem, or the Court Activity Record Index 
(CARI) system, as CHINS cases were.

Counsel should argue for retroactive 
application of this provision and should 
request upon dismissal of all cases that 
the court remove all records pertaining 
to the case and expunge all records from 
CORI and CARI.

“[N]o record pertaining to the child 
involved in the proceedings shall be 
maintained or remain active after the ap-
plication for assistance is dismissed.” C. 
119 S. 39E

And in those circumstances where an 
application is dismissed before a “fact-
finding hearing,” the new law provides 
that “the court shall enter an order di-
recting expungement of any records.” 
Counsel should ensure that such an order 
enters. 

retroactiVity
The juvenile court memorandum 

states that the new law should be ap-
plied retroactively to all open CHINS 
cases pending on Nov. 5, 2012. The new 
law will be applied at whatever stage the 
CHINS case is at on the next scheduled 
court date. The CHINS case will essen-
tially be converted to a CRA application 
and the procedure of the new law will 
be applied. Any warrants are to be ex-
punged from CORI and CARI upon the 
dismissal of the case. 

The new CRA law updates many court 
procedures and provides for more consis-
tent treatment of the cases as civil custody 
matters rather than quasi-criminal mat-
ters. This completes the progression of the 
status offense statute from a delinquency-
based system to a system that is intended 
to provide services to children and families 
having difficulties. The ultimate success 
of the new law will be measured when the 
new system of services is in place through-
out the state. ■
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Keeping an eye out for delinquencies can be difficult. Red Flag 

Alerts deliver the information you need in an actionable format.
 

Red Flag Alerts combine new tax lien filings with lis pendens and 

petition filings. They contain more detailed information than you get 

from other sources. Important things like owner-occupancy status, 

property and owner address, an automated value model for the 

property in question and more.
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