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Impact on 
immigration law

by Michael D. Greenberg

In a 5-4 de-
cision authored 
by Justice An-
thony McLeod 
Kennedy, the 
United States 
Supreme Court 
determined that 
Section 3 of the 
Defense of Mar-
riage Act violated 
equal protection 

guaranteed under the Fifth Amendment of 
the Constitution. Section 3 prohibited any 
federal benefits for same-sex spouses and 
defined marriage, for federal purposes, as be-
tween a man and a woman. Section 2 allows 
states not to recognize such same-sex mar-
riages. It was not before the court.

In 1996, when the bill was passed and 
signed by then U.S. President William J. 
Clinton, not a single state recognized same-
sex marriage. Now 13 states and the District 
of Columbia recognize it (effective Aug. 1, 
2013).

The timing was especially interesting 
when Republican senators had rejected any 
attempt to expand same-sex immigration 
benefits in the bipartisan Senate Immigration 
Reform Bill. The ruling essentially makes 
such consideration irrelevant.

It is reported that this decision will im-
pact some 1,000 federal benefits. However, 
I am only going to address one, immigration 

benefits for same-sex spouses. Under Section 
3 of DOMA, the federal government would 
not recognize same-sex marriages for immi-
gration benefits. Therefore, a U.S. citizen, or 
Lawful Permanent Resident spouse, could 
not petition for his/her spouse to become a 
lawful permanent resident.

In addition, a spouse would not be ac-
corded derivative asylum benefits or deriva-
tive benefits as the spouse of one who is the 
beneficiary of some other family-based peti-
tion. 

 On July 1, 2013, Janet Napolitano, sec-
retary of the Department of Homeland Secu-
rity, announced that the department would 
immediately take steps to implement the de-
cision and John F. Kerry, secretary of the De-
partment of State, also announced that state 
would implement the decision as it pertained 
to consular processing. The departments 
have always recognized the place of perfor-
mance of the marriage as the law determin-
ing validity.

What this means is that individuals who 
were married in a state where same-sex mar-
riages are permitted, e.g., Massachusetts, 
may immediately file for immediate rela-
tive visas for their spouses, even if they live 
in a state that specifically does not recognize 
gay marriages performed in other states, e.g. 
Pennsylvania. However, other federal ben-
efits may not be so clear. Some federal stat-
utes or regulation look the state of residence. 
Step-parents will also be able to petition for 
their spouses children under the same rules as 
heterosexuals.

In addition, persons should be able to file 
for fiancée visas provided they establish they 
will marry in a state and or country permitting 
same-sex marriages. An individual granted 
admission as a fiancée must marry within 90 

days to the person named as fiancée.
Since the status of civil unions remains 

unclear, it would be the safest course at this 
time to marry in a state permitting same.

The burden of proving the bone fides of 
the relationship still remain in addition is-
sues of support and medical examinations 
will be the same as for heterosexual mar-
riages. 

All other immigration restrictions re-
main. Unless grandfathered under 245i of 
the Immigration and Nationalization Act 
(INA) persons who entered without inspec-
tion will not be able to adjust. Any unlawful 
presence, or criminal activity bar, remains 
unchanged. Persons presently in proceed-
ings or who have been ordered removed and 
not left the country, will have to proceed in 
immigration court.

In addition to the family petitions, per-
sons who were abused in a same-sex mar-
riage will now be eligible to self-petition.
People who were denied the right to have 
an adjudication of a visa petition during 
immigration proceedings should be able to 
reopen the case and or remand it if before 
the Board of Immigration Proceedings for 
consideration of the marriage.

This is an exciting new era in immigra-
tion law, where many of our citizens and 
their spouses will no longer be treated as a 
second class. It is exciting to see how fast 
the affected departments reacted positively 
to the new circumstances. 

Michael D. Greenberg is a Boston attorney 
focusing his practice on immigration law, and is 
the author of many articles on the subject. He is 
the present chair of the MBA’s Immigration Law 
Section Council. 

Impact on juvenile 
and child welfare law

by Michael Kilkelly

The impact of 
the United States 
Supreme Court 
decision holding 
that the Defense 
of Marriage Act is 
unconstitutional, 
will be felt in juve-
nile and child wel-
fare law in several 
areas where the 
federal govern-

ment has impact on the states. This article 
will address two primary areas, having to 
do with child welfare and adoption.

Reports issued after DOMA’s enact-
ment revealed 1,138 federal laws in which 
marital status is a factor. U.S. Gov. Ac-
countability Office, GAO-04-353R De-
fense of Marriage Act (2004), available 
at www.gao.gov/new.items/d04353r.pdf 
(updating U.S. Gen. Accounting Office, 
GAO/OGC-97-16 Defense of Marriage 
Act (1997), available at www.gao.gov/ar-
chive/1997/og97016.pdf.) Some of those 
laws have a direct impact on child welfare 
and adoption, as the federal government 
requires the states to implement policies as 
a condition of federal funding.

The invalidation of DOMA will have 
a primary beneficial effect on the children 
born to or adopted by a same-sex couple. 
All of the federal laws that apply to the 
family will now treat the children of 
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same-sex married couples the same as all 
other children. The U.S. Supreme Court 
reaffirmed the principle that the equal 
protection clause does not permit dispa-
rate treatment of children based on the 
circumstances of their birth. As the court 
explained in Weber v. Aetna Casualty & 
Surety Co.:

“[I]mposing disabilities on the il-
legitimate child is contrary to the basic 
concept of our system that legal burdens 
should bear some relationship to indi-
vidual responsibility or wrongdoing.  . . . 
[N]o child is responsible for his birth and 
penalizing the illegitimate child is an in-
effectual — as well as an unjust — way 
of deterring the parent.” 406 U.S. 164, 
175 (1972).

The recent DOMA decision protects 
the well-being of children. DOMA de-
prives the children of married same-sex 
couples of “governmental services and 
benefits desirable, if not necessary, to 
their physical and emotional well-being 
and development.” Pedersen v. Office of 
Pers. Mgmt., 881 F. Supp. 2d 294, 338 
(D. Conn. 2012). All children, whether 
conceived intentionally or accidentally, 
through unassisted biological procreation 
or through other means, benefit from 
federal recognition of their parents’ mar-
riages and the supports that come with it.

In the child welfare context, all federal 

laws and rules will now apply equally to 
all children and all marriages. All parents 
of children will be recognized as having 
rights and responsibilities, and all child 
welfare laws will be applied equally to all 
children and parents. Of course, the ap-
plication of particular state laws and rules 
in child welfare will have to be litigated 
now in each state.

The other main area where the DOMA 
decision will have an effect, is on adop-
tion. Adoptive parents have all the same 
rights and obligations as any other legal 
parent, including biological legal parents. 
Not only are adopted children eligible for 
many federal benefits, the federal govern-
ment also actively supports adoption and 
assisted reproduction through a variety of 
laws, policies and spending measures.

Federal law seeks to help parents — 
biological and non-biological — care for 
their children. Federal laws and policies 
care about children who are created, not 
about how they are created. The invalida-
tion of DOMA will allow federal adop-
tion law to continue to treat all adopted 
children and all adoptive parents equally. 
It may also serve to increase the number 
of adults available to adopt children from 
the child welfare system.

Myriad federal programs provide 
benefits to children. These federal pro-
grams draw upon state determinations of 

parentage that are not necessarily based 
on a biological relationship between par-
ent and child. In addition, when these fed-
eral programs explicitly define “child,” 
they routinely include and extend benefits 
to adopted children. The federal govern-
ment also actively supports adoption and 
assisted reproduction through a variety 
of laws, policies and spending measures. 
See, e.g., 42 U.S.C. § 670 (foster care and 
adoption assistance); Adoption and Safe 
Families Act of 1997, Pub. L. No. 105-
89, H.R. 867 (codified in scattered sec-
tions of 42 U.S.C.) (imposing timelines 
on states for moving children from foster 
care to adoption); Multiethnic Placement 
Act of 1994, Pub. L. No. 103-382, H.R. 
6 (codified in scattered sections of 42 
U.S.C.) (prohibiting states from delaying 
or denying adoptive placements on the 
basis of race, color or national origin.) 

Federal benefits extend to children 
of married and unmarried couples who 
adopt. The federal tax code promotes 
adoption and assisted reproduction, in-
cluding by creating subsidies for adoptive 
parents of children with special needs, 
tax credits for adoption-related expenses 
and exclusions for employer-paid adop-
tion expenses; by allowing the costs of 
in vitro fertilization to be deducted from 
income; and by defining an adopted child 
or a child conceived using assisted re-

production as dependents for purposes 
of the dependency exemptions. See 26 
U.S.C. § 23 (formerly 26 U.S.C. § 36C); 
26 U.S.C. §§ 137, 151–152; INTERNAL 
REV. SERV., PUBL’N. 502: MEDICAL 
AND DENTAL EXPENSES 8 (2012). 
The DOMA decision ensures that these 
adoption benefits will be extended to the 
children of same-sex couples and their 
parents. 

Michael F. Kilkelly is the chair of the MBA’s Juvenile 
and Child Welfare section. He is an attorney in private 
practice in Malden, concentrating in the areas of 
domestic relations and juvenile delinquency law. ■

 
Sources:

DOMA Damages Same-Sex Families 
and Their Children, by Mary L. Bonauto, 
Family Advocate, American Bar Associa-
tion, Vol. 32, No. 3 (Winter 2010), pages 
10–17.

Brief of Amici Curiae Family and 
Child Welfare Law Professors Addressing 
the Merits and in Support of Respondents, 
available at www.glad.org/uploads/docs/
cases/windsor-v-united-states/amicus-brief-
of-family-and-child-welfare-professors.pdf.

MBA honors volunteers, 50-year members
Bar News

The Massachusetts Bar Association 
celebrated the efforts of its volunteers 
at the July 18 Volunteer Recognition 
Dinner, held at Lombardo’s in Ran-
dolph. Also recognized at the event 
were the MBA’s 50-year members.

“Tonight is an opportunity for the 
MBA to recognize all of you for your 
volunteer efforts, which allow the 
MBA to continue to deliver on our 
mission,” MBA President Robert L. 
Holloway Jr. said. “Because of your 
contributions to our vibrant organiza-
tion, the Massachusetts legal commu-
nity as a whole is enhanced; the public 
are better served; and access to justice 
is better preserved for everyone.”

The dinner honored the contribu-
tions of more than 100 volunteers who 
donated time to the MBA over the past 
year by serving on one of the associa-
tion’s section councils, committees or 
task forces.

The presentation of four MBA 
Volunteer Recognition Awards high-
lighted the work of individuals cho-
sen from a pool of nominations. Grace 
Garcia, chair of the Volunteer Rec-
ognition Committee, presented the 
honors to the four awardees, which 
included:

Timothy J. Dacey III, Goulston 
& Storrs, Boston: Dacey has served 
on the MBA’s Committee on Pro-
fessional Ethics for 29 years and as 
vice-chair of the committee for 22. 
Dacey was recognized for his efforts 
in providing careful, informed ethical 
advice to attorneys who need a quick 
response. 

David A. Parke, Bulkley, Rich-
ardson & Gelinas LLP, Springfield: 
Parke has tirelessly and enthusias-
tically served the MBA’s Business 
Law Section Council for more than 
a decade, in a number of important 

roles, most notably as a co-chair of 
the MBA’s annual In-House Counsel 
Conference.

Thomas J. Barbar, Deutsch, Wil-
liams, Brooks, DeRensis & Holland 
PC, Boston: Barbar is an active MBA 
volunteer. In addition to serving as 
the MBA’s Law Practice Management 
Section Council chair, Barbar has 
planned and spoken at many continu-
ing legal education programs, has vol-
unteered for the Dial-A-Lawyer pro-
gram and was a mentor for the Tiered 
Community Mentoring Program for 
two years.

Jayne B. Tyrrell, Massachusetts 
IOLTA Committee, Boston: A long-
standing MBA volunteer, Tyrrell has 
been involved with the association 
for more than 23 years and has served 
on the Housing Committee, Amicus 
Brief Committee, Lawyers in Transi-
tion Committee, Elder Law Commit-
tee and more. Tyrrell is dedicated to 
showcasing lawyers as they do work 
that supports our system of justice. 

In addition to the Volunteer Rec-
ognition Awardees, the following 50-
year honorees received their service 
plaques from Holloway and MBA 
President-elect Douglas K. Sheff:
•	 Donald M. Bloch;
•	 John E. Bradley;
•	 William J. Dailey Jr.;
•	 Jerome H. Fletcher;
•	 Hon. Thayer Fremont-Smith;
•	 Francis H. Fox;
•	 Hon. Andre A. Gelinas;
•	 Hon. John M. Greaney;
•	 Daniel J. Johnedis;
•	 Roger R. Lipson;
•	 James J. McCusker;
•	 David I. Shactman;
•	 Myer R. Singer;
•	 David Skeels; and
•	 Richard J. Snyder. ■

The MBA honored members of the profession who have served for 50 years on July 18.

The MBA highlighted the efforts of four volunteers with Volunteer Recognition Awards on July 18. From left 
to right: Volunteer Recognition Committee Chair Grace Garcia and Volunteer Recognition Award Honorees 
Thomas J. Barbar, David A. Parke, Jayne B. Tyrrell and Timothy J. Dacey III.

Photos by Jeff Thiebauth
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can get out of it. It’s a very practical and 
measurable benefit that you can get by join-
ing and being active. Go to the events. And 
membership is not that expensive. The moral 
of the story is that the membership concept 
has been to underscore the benefits of being 
involved. Not just being a member, but being 
an active member.”

Beyond The 
Beltway Mindset

During his presidency, Holloway has 
made an effort to spend time with members 
from Central and Western Massachusetts, as 
well as the eastern part of the state, to make 
sure that issues in the profession, including 
problems in the court system and advocating 
for an adequate court budget, are understood 
by all lawyers across the commonwealth.

“The reality is, most lawyers are focused 
on how to practice law in a manner that’s 
going to allow them to make a reasonable 
living,” he said. “It’s especially true today, 
because of the downward pressure on fees 
and changes in a number of areas of tradi-
tional practice for solo and smaller firms.”

About 70 percent of the approximately 
55,000 actively licensed lawyers in the state 
practice in firms of five or fewer, making 
Holloway’s 15-member firm large by com-
parison. The pressures and issues that small 
practitioners deal with, he says, are regular 
people who are buying and selling houses, 
or need some estate planning done, or have a 
child who got picked up for  operating under 
the influence — things that affect most typi-
cal middle class families. There are market 
limits to what lawyers can charge. Twenty-
five to 30 years of economic pressure on 
lawyers goes counter to the public percep-
tion, which until recently was distorted by 
the highly publicized entry level starting sal-
aries for new law school graduates going to 
work for the largest law firms. That’s not so 
true any more, with big firms cutting back.

“Lawyers are middle-class folks, by and 

large. And so economic realities create an 
ongoing challenge for bar associations, in-
cluding the MBA, and that’s why these ini-
tiatives in reference to education, media and 
public relations, are ongoing efforts, and they 
have to be ongoing efforts,” Holloway says. 

In It For The Long Term
Change has to be long-term to stick. “It’s 

not fair to staff and it’s not fair to volunteers 
to set up unrealistic, unattainable objectives 
in the early stages,” Holloway said. “Really 
what you’re doing is you’re trying to change 
the culture and change the tone. And that’s 
what we intended. As to whether or not it’s 
been successful, that’s for others to say.”

Issues of how to improve the operations 
of the court system are not all that different 
from issues of how to improve the opera-
tions of the MBA, he says. Is more money 
needed, or would reallocation of resources 
be more effective? “To the extent that there 
are things we’re not doing so well, do those 
things better. To the extent that we should be 
doing certain things that we’re not doing at 
all, we’ve got to get people to do them,” he 
said. Again, it’s not just the ideas themselves 
— it’s the implementation and execution.

“It’s especially difficult if things are 
done in just one-year cycles,” he said. “If 
there’s one takeaway from this, [it’s that 
this] was not a one-year deal. This is multi-
year. … The game plan was to put things 
in place that we hope will have a life be-
yond Bob Holloway’s presence. Because it 
wasn’t Bob Holloway’s presidency. He hap-
pened to occupy that position for one year, 
along with five other officers who worked 
with him and each other to put these initia-
tives together, with the game plan that this 
group of officers on an ongoing basis and 
the officers that follow ideally would work 
to continue to improve upon and refine these 
objectives, with these being the building 
blocks. So we’ll see. The ultimate results 
are down the road.” ■

Robert Holloway
Continued from page 8

From left to right: The MBA held an informational meeting on court funding with Hampden County legislators at 
Springfield’s Hall of Justice on Feb. 28, 2013, which included (from left to right) SJC Associate Justice Francis X. 
Spina; BBA President James D. Smeallie; MBA President Robert L. Holloway Jr.; Orlando Ramos from Sen. James 
T. Welch’s office; Daniel Zwirko from State Rep. Brian M. Ash’s office; and Trial Court Administrator Harry Spence.

Then President-elect Robert L. Holloway Jr. at the keyboard during the 2011-2012 MBA President’s Reception.
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Recent Superior Court decision provides important lessons
Y o u n g  L a w y e r s  D i v i s i o n

By Brian P. Bialas

Most cases involving non-competition 
and non-solicitation agreements are resolved 
at the preliminary injunction phase or settle 
shortly thereafter, and they rarely get ap-
pealed. So when Superior Court judges face 
non-competition and non-solicitation cases 
involving difficult issues, they set the prece-
dents for their fellow judges to follow. That is 
why Superior Judge Edward P. Leibensperg-
er’s recent decision in A.R.S. Services, Inc. v. 
Morse is worth studying. See C.A. No. 2013-
00910 (Middlesex Super. April 5, 2013). In 
that case, Leibensperger issued a preliminary 
injunction to enforce a non-competition and 
non-solicitation agreement and rejected sev-
eral defenses offered by the defendant em-
ployee, including that the employee’s em-
ployment had “materially changed” to void 
the agreement, the employer’s president had 
orally agreed not to enforce the agreement, 
and to enforce the agreement would cause the 
employee harm. But the employee won on 
one issue when Leibensperger refused to en-
force one non-solicitation clause and scaled 
back the duration, geographic breadth and 
scope of another. Below is a summary of the 
facts and some highlights from the 30-page 
opinion, including the lessons it provides for 
both employers and employees. 

The facts
The facts in and of themselves are inter-

esting. The defendant Daniel Morse was hired 
by plaintiff A.R.S. Services in 2004 to work in 
the field of “disaster restoration,” which deals 
with the cleanup and restoration of properties 
after fire, smoke, water, mold or biohazard 
damage. A.R.S. had offices in Massachusetts, 
New Hampshire, Rhode Island and Connect-
icut, and received business from insurance 
adjusters who referred people with insurance 
to it. When he was hired, Morse signed an 
agreement that included a non-competition 
clause that prohibited him from working in 
the disaster restoration business within 50 
miles of any A.R.S. office for one year after 
he left A.R.S. The agreement also included 
two non-solicitation clauses that prohibited 
Morse, for two years after he left A.R.S., 
from: (1) soliciting or providing products or 
services competitive with those of A.R.S. 
to any customer or prospective customer of 
A.R.S. (i.e., customers and prospective cus-
tomers of A.R.S. at the time Morse worked 
there); and (2) soliciting A.R.S.’s customers, 
clients, subcontractors, or vendors. Further, 
the agreement stated that it remained in force 
notwithstanding any change in Morse’s em-
ployment responsibilities at A.R.S. and any 
modification to the agreement had to be in 
writing. During his employment, Morse was 
promoted to general manager from branch 
manager, and then became director of opera-
tions in 2011, what Morse believed was a de-
motion. In that role, he reported to the general 
manager, but from 2008 until he left A.R.S. 
in 2012, though there were variations in how 
much he made, Morse was one of the five 
highest-compensated A.R.S. employees.

Morse resigned in 2012. But before he 
left, he spoke to A.R.S.’s president about what 
he planned to do next. In a vague e-mail to 
the president summarizing their conversation, 
Morse wrote, among other things, that “[y]ou 

said yourself that you do not begrudge anyone 
from making a living and I appreciate your 
giving me your approval as I embark into a 
scary situation.” And he wrote that “[i]t is not 
my desire to compete with A.R.S., but my de-
sire to find a small niche for myself where I 
can add some value and grow a business over 
the next 20 years and beyond.” There was no 
response to Morse’s e-mail. Morse said that 
he later met with the president who told him 
that, although he could not give Morse writ-
ten permission to compete with A.R.S., it was 
acceptable for him to compete with A.R.S. so 
long as Morse did not solicit any of A.R.S.’s 
customers, which Morse interpreted to mean 
property managers. The next month, Morse 
was hired by 24 Restore, another company in 
the disaster restoration business. 24 Restore 
knew that Morse had signed the agreement 
with A.R.S. That same month, Morse met 
with a consultant to A.R.S. and an insurance 
property loss manager who referred business 
to A.R.S. though a third-party administrator. 
He asked both for referrals. After A.R.S. de-
manded in a letter that Morse stop violating 
the agreement, Morse began working only in 
Maine for Restore 24. Nonetheless, A.R.S. 
sued Morse and Restore 24 and requested a 
preliminary injunction.

Leibensperger’s rulings 
and lessons for 
employers and employees

Leibensperger made four rulings worth 
highlighting:

“Material change” defense: One of the 
most interesting and evolving issues involv-
ing non-competition and non-solicitation 
agreements is the “material change” defense, 
which states that, if an employee’s employ-
ment relationship with a company materi-
ally changes after the employee signs a non-
competition or non-solicitation agreement, 
the original agreement is void for lack of 
consideration and the employee has to sign 
another agreement in exchange for the “new” 
employment relationship. The courts have 
struggled to define when a material change 
occurs and to determine whether the parties 
intended the old agreement to remain opera-
tive after a material change.

Perhaps recognizing this uncertainty, 
Morse led with the material change defense. 
He argued that his employment relation-
ship with A.R.S. materially changed after he 
signed the agreement, in particular when he 

was allegedly demoted from general man-
ager to director of operations, so the agree-
ment should not be enforced because he did 
not sign a new agreement in exchange for this 
new employment relationship. Yet Leibens-
perger rejected this argument based on the 
intention of the parties because the agreement 
itself stated that it remained in force regard-
less of “any change in [Morse’s] duties, re-
sponsibilities, position or title with [A.R.S.].” 
And Leibensperger concluded that, although 
Morse became director of operations in 2011 
after being general manager, any change in 
his responsibilities was not material because 
“both roles required Morse to be involved in 
A.R.S.’ disaster restoration projects and to 
promote A.R.S.’ brand by attending industry 
seminars and maintaining his industry rela-
tionships.” What is more, although his base 
salary went down by 4 percent in 2011 and 
2012 from what it was in 2010, he remained 
one of the five highest-compensated employ-
ees at A.R.S. Interestingly, Leibensperger 
discussed in a footnote a Superior Court case 
from October 2012 that Morse presented 
to support his argument. See Akibia Inc. v. 
Hood, C.A. No. 2012-02974F (Suffolk Su-
per.). The judge in that case ruled that a non-
competition agreement was void because 
of a material change in the defendant’s em-
ployment, even though the agreement stated 
that a material change in the employee’s 
employment would not void the agreement. 
Leibensperger noted that a single justice of 
the Appeals Court had affirmed Akibia in part 
because no existing appellate case in Massa-
chusetts had addressed such circumstances. 
See Akibia Inc. v. Hood, 2012-J-0390 (Mass. 
App.) (Sullivan, J., single justice). The impli-
cation is that Leibensperger did not follow 
Akibia because there was no material change 
in his case and no controlling appellate au-
thority to support Akibia’s rationale. 

Lesson for employees: Include a provi-
sion in non-competition and non-solicitation 
agreements stating that the agreement re-
mains in force regardless of any changes in 
the employee’s job title, duties and compen-
sation at the company. 

Non-Solicitation Clauses: Leibens-
perger refused to enforce one non-solicitation 
clause and modified the second because both 
were too broad. In particular, both covered 
a larger geographic territory and lasted for 
a longer period of time than the non-com-
petition clause, which the court held was 
reasonable and enforceable. The first clause 
prohibited Morse, for two years after he left 
A.R.S., from soliciting or providing products 
or services competitive with those of A.R.S. 
to any customer or prospective customer 
of A.R.S. at the time Morse worked there. 
Leibensperger refused to enforce this clause 
for two reasons. First, the non-competition 
clause of the agreement only applied for one 
year within 50 miles of any A.R.S. office and 
A.R.S. gave no reason why this first non-so-
licitation clause needed to last for two years 
everywhere. Second, the term “prospective 
customer” was vague enough to conceivably 
cover “every entity that might hire A.R.S.,” 
which basically turned the non-solicitation 
clause into a non-competition clause. So, 
Leibensperger refused to enforce the first 
non-solicitation clause altogether. For the sec-
ond non-solicitation clause, which prohibited 
Morse from soliciting A.R.S.’s customers, cli-

ents, subcontractors or vendors for two years 
after he left A.R.S., Leibensperger reduced it 
to one year, limited its applicability to within 
50 miles of any A.R.S. office, and struck the 
portion applicable to A.R.S. vendors and 
subcontractors. As above, he modified the 
durational and geographic scope because of 
the non-competition clause, and he struck 
A.R.S. vendors and subcontractors from the 
clause because A.R.S. had no protectable 
interest (such as customer goodwill) to jus-
tify preventing its vendors and subcontractors 
from working with other disaster restoration 
services. Leibensperger implied that, if any-
thing, the clause hurts the legitimate business 
interests of A.R.S. vendors and subcontrac-
tors who may want to work with Restore 24.

Lesson for employees: If the time peri-
ods of non-competition and non-solicitation 
clauses in the same agreement differ, make 
sure there is a good reason for the difference.

Oral modification of the agreement: 
Morse argued that, during his conversa-
tions with A.R.S.’s president, the president 
agreed not to enforce portions of the agree-
ment. But the agreement itself required any 
modification to be in writing. Nevertheless, 
Leibensperger determined that a “subsequent 
oral modification” to the agreement was still 
possible if the evidence had “sufficient force” 
to overcome the presumption that the written 
agreement expresses the intent of the parties. 
But here Morse’s email summarizing one 
of the conversations did not include specific 
terms of any modification. So it was not evi-
dence of “sufficient force” to overcome the 
terms of the parties’ written agreement.

Lesson for employees: If you agree to 
a change in the terms of a non-competition 
or non-solicitation agreement with your em-
ployer, get your employer to put the change 
in writing.

Employee’s conduct after A.R.S. sent a 
cease and desist letter: After A.R.S. sent a 
letter to Morse demanding that he stop violat-
ing the agreement, Morse agreed to work in 
Maine for Restore 24, outside the geographic 
restrictions of the non-competition clause. As 
a result, Leibensperger rejected out-of-hand 
Morse’s argument that issuing a preliminary 
injunction enforcing the agreement would 
cause Morse harm because he would be 
unemployed. For the same reason, Leibens-
perger rejected Morse’s request that A.R.S. 
post a surety bond of $500,000 for the pay-
ment of costs and damages to Morse if the 
preliminary injunction were later found to be 
wrongly issued. 

Lesson for employees: If you are going 
to claim that a non-competition or non-solic-
itation clause prevents you from finding em-
ployment, do not find employment while the 
lawsuit is pending.

Conclusion
Liebensperger’s decision shows that em-

ployers (and their lawyers) must be careful 
when drafting non-competition and non-so-
licitation agreements. But employees must be 
careful too. The old adage “get it in writing” 
is just as important for employees as it is for 
employers when it comes to non-competition 
and non-solicitation agreements, and an em-
ployee’s post-termination conduct can mean 
a lot to judges who must decide whether to 
exercise their equitable powers to enforce 
them. ■
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September 16, 2013 | 7:30 a.m. – 11:30 a.m.
Omni Parker House Hotel | Boston
The Warren Group, publishers of Massachusetts Lawyers 

Journal and REBA News, are thrilled to introduce a new 

technology-focused event for the Massachusetts legal 

community. This fall, join us at Legal Trends Conference for  

a day of high-quality education and networking opportunities. 

Vendors: here’s a chance to meet with decision-makers in  

the local legal community! 
 
Legal professionals will choose from a great 
lineup of educational sessions:
 

Session Topics Include 

 e-Discovery

 Workflow Management and CRMS

 Document Management & the Paperless Office

 Data Security/Disaster Recovery

 Cloud Computing

Visit www.legal-trends.com today!
ContaCt Us today to Be Part  
of the LegaL trends ConferenCe 
Call 617-896-5344 or email legaltrends@thewarrengroup.com

Presented By eVent sPOnsOr

eVent Partners

Presenting sPOnsOr

suPPOrting sPOnsOr

Keynote SpeaKer
Judge nancy gertner
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