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2012 Annual Dinner features Victoria Reggie Kennedy and presentation
of the Legislator of the Year Award to Speaker Robert A. DeLeo
BY JENNIFER ROSINSKI

More than 800 members of the legal
community gathered at the Westin Boston Waterfront on May 31 for the Massachusetts Bar Association’s 2012 Annual
Dinner, where Victoria Reggie Kennedy
gave an inspiring keynote address on the
role of lawyers in society and Speaker
Robert A. DeLeo (D-Winthrop) was hon-

PRESIDENT’S VIEW
RICHARD P. CAMPBELL

ored with the MBA Legislator of the Year
Award.
“For so many members of the bar —
especially members of the Massachusetts bar — a career in the law is more
than a career. At its most meaningful
moments, it’s a calling. Lawyers — more
often than any other profession — have
made their work, the work of this coun8
try. It was true of lawyers like John

Moving forward
The law economy,
dashed hopes for
newly admitted
lawyers, and the law
school paradigm

The MBA Annual Dinner also featured the Annual Access to Justice Awards
(see accompanying article on page 9).
The MBA thanks its 2012 Annual Dinner sponsors for helping to make the
association’s hallmark event a success (see ad on page 11).
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Speaker Robert A. DeLeo (right) accepts the MBA
Legislator of the Year Award from MBA President
Richard P. Campbell (left).

ONE YEAR LATER

Springfield lawyers have their practices in order, but legal issues have just begun
BY CHRISTINA P. O’NEILL

A year after she had to dive under her
desk while her office blew apart, Springfield attorney Andrea R. Reid and her law
partner Lynn Gaudet have gotten most of
their logistical issues addressed. Reid is
now practicing out of an office-share location on State Street. Gaudet’s Fitchburg
office was unaffected.
The building housing Attorney Dale
Bass’ practice was the first in Springfield
to be torn down, he says. He lost all his
files, but with the help of the District Attorney’s office the City Clerk’s office and
Hampden Superior Court, he was back up
and running in two weeks after help from
the court to reconstruct all his pleadings.
He has since relocated to Stockbridge
Street, four blocks from his former office.
Attorney Karen Duffy, who practices
family law, was able to retrieve undamaged files from her office. Her first conPHOTO COURTESY OF ANDREA R. REID
cern was about the possible disciplinary
6 Reid & Gaudet Law Group LLP following last year’s tornado that devastated parts of Springfield.
consequences of losing client files.

Legislative
Update: conference committees
at work
LEE ANN CONSTANTINE

As summer begins, the pace on Beacon
Hill continues to be governed by a number
of high profile conference committees.
Conference committees are appointed to
forge compromise after the House and
Senate pass different versions of the same
bill. At press time, the committee charged
with brokering a deal on the Fiscal Year
2013 State Budget completed its work,
while committees continue to work towards compromise on legislation on habitual offenders, foreclosure and health
care reform.

Delegates accept a report relative to the law
economy and endorse a pay increase for judges

STATE BUDGET

Ceremonial passing of the gavel takes place
BY TRICIA M. OLIVER

The final meeting of the House of Delegates for the 2011-12 association year took
place at the University of Massachusetts
Boston on May 17. Among the business at

the meeting, the delegation voted to accept
a report from the MBA’s Task Force on
Law, the Economy and Underemployment
entitled “Beginning the Conversation.”
Delegates also heard from Massachusetts
Judges Conference on a long-overdue sal-

ary increase proposal for members of the
bench. The meeting concluded with the
ceremonial passing of the gavel from MBA
President Richard P. Campbell to MBA
President-elect Robert L. Holloway Jr.
Eric Parker and Radha Natarajan,
4
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I am the apostle of the obvious when
I bark about the horrible state of affairs in
the law economy in the commonwealth,
where annually 2,500 newly minted lawyers compete for approximately 720 identifiable, paying jobs. Those new lawyers
come to the commonwealth from nine law
schools resident in the state1 and another
seven law schools resident in the contiguous New England states.2 The math is depressing for those new lawyers: 16 law
schools churn out more than 1,500 graduates who will likely be unemployed and
may never have satisfactory careers as full
time practicing lawyers earning a decent
living. An exclamation point was
2

On June 28, 2012 the House and Senate voted to approve the fiscal year 2013
state budget, which Governor Deval L.
Patrick has 10 days to review. The budget provides $560.9 million in funding
for the Trial Court. Additionally, the Trial
Court was granted transferability giving
5
the Court Administrator flexibility
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Boston College, Boston University, Northeastern, Suffolk,
New England, Western New England, Massachusetts School of
Law, UMASS, and Harvard.
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a question asking all graduates employed in the legal field to rank how
well their law school prepared them for
the practice of law.
The development and bench-testing of a curriculum and the administration of a formal “Legal Residency
Program”, overseen by the MBA in
conjunction with participating beta law
firms, the Board of Bar Overseers, and
the Supreme Judicial Court.
The creation of an annual survey
to be distributed to the nine Massachusetts law schools, seeking information
specific to Massachusetts legal employment data and other relevant statistics.
The preparation of a questionnaire
designed to gauge employment metrics, to be added to the existing Board
of Bar Overseers license application/
renewal questionnaire sent annually
to lawyers admitted to practice in the
Commonwealth.
A recommendation to the Board of
Bar Examiners and the Supreme Judicial Court that the bar passage rate in
Massachusetts be calibrated with the
average national bar passage rate.
A recommendation to the SJC that
Massachusetts limits reciprocity to
those states that provide rules of reciprocity substantially similar to those of
Massachusetts.
The problems produced by a saturated
bar are manifold and manifest. And these
problems will not disappear through wishful thinking. The task force has shown us
some pathways to follow. Let’s get going
and attack them. n

C I AT I O N

added to this story recently by a Boston
College Law School job board posting.
The posting advertised a full-time associate position as a small Boston law firm,
paying $10,000 per year (i.e., less than the
minimum wage).
A recent article published by the ABA
Journal quoted National Association for
Law Placement, Inc. Executive Director
James G. Leipold as characterizing the law
economy for new lawyers as “brutal” and
“arguably the worst entry-level legal employment market in more than 30 years.”
The same ABA article attributed to
Kyle McEntee, executive director of Law
School Transparency, the statement that the
percentage of new graduates with full-time
law jobs was at best 50 percent, when law
school-funded, part-time and temporary
law jobs were not counted. McEntee said,
“Until we know the percentage of fulltime, bar passage-required jobs, it’s hard to
know how bad the situation really is.”
Again, as reported by the ABA Journal, NALP found a “dramatic erosion of
private practice jobs” with fewer than half
of new law graduates (49.5 percent) taking jobs in private practice. Apparently, the
percentage of new lawyers entering private
practice registered below 50 percent only
once in the 38 years that NALP has tracked
placement data for law school graduates.
Few (if any) of the individuals or
groups studying this market phenomenon
look at the corollary economic impact on
practicing lawyers and the resultant quality
of legal service provided to clients and the
courts. It seems axiomatic, however, that
infusion of new lawyers into a distressed
legal economy can only bring economic
hardship to established lawyers and diminished service to clients.
What to do? The Massachusetts Bar
Association decided to evaluate this problem through its Task Force on Law, The

Economy, and Underemployment. Led by
Co-chairs Eric Parker and Radha Natarajan, the task force issued its report entitled,
“Beginning The Conversation,” on May
17, 2012. The association’s House of Delegates accepted it at its meeting at the University of Massachusetts Boston. The Task
Force report has since been widely distributed across the nation and the ABA is now
following the MBA’s lead by establishing
its own task force to study and report on
this problem from a national perspective.
More than 100 years ago, the founders
of the Massachusetts Bar Association (including such luminaries as Louis Brandeis
and Oliver Wendell Holmes Jr.) set as a
core mission of the Association “to police
the profession and reform the law.3“ In his
opening address, Richard Olney, the first
MBA President, observed that “the most
eminent lawyer may often fail to make
himself felt.4“ Our job, then, is in part to
police the profession and to make ourselves felt.
That is exactly what we intend to do.
At the next House of Delegates meeting in September 2012, the following
resolutions from the task force will be presented in an effort to move our profession
forward:
Establishing a permanent standing
committee (i.e. “Legal Education and
Employment Committee”) charged
with monitoring trends in legal education and obstacles to employment in
Massachusetts and developing solutions and recommendations relevant
thereto.
Designating a formal liaison between the MBA and the deans of
the nine existing Massachusetts law
schools charged with enhancing communications between the MBA and
the local law schools and fostering a
greater understanding of their mutual
challenges, efforts and best interests.
Encouraging the ABA to include in
its current questionnaire to law schools
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LEGALNEWS

News from the Courts
SJC EXTENDS START DATE
OF SJC RULE 1:19
The Supreme Judicial Court has announced the effective date of SJC Rule
1:19 governing “Electronic Access to the
Courts” has been extended to Sept. 17,
2012, to allow the courts additional time
to prepare for its implementation. The
original effective date announced earlier
this year was July 1, 2012.
Judges, clerks and security personnel
in 101 courthouses throughout the state
will receive information and training in
the coming months and will develop protocols to comply with the rule’s provisions.
In February, the justices issued an order amending the former Rule 1:19 governing cameras in the courts and replaced
it with the new rule. After the new rule
has been in operation for a year, the court
will review it to determine whether further revisions are needed.

JNC SEEKS APPLICATIONS
The Judicial Nominating Commission
seeks applications for three new District
Court vacancies. The application deadline
for Fall River, Stoughton and Uxbridge
district courts is Thursday, July 12.
Visit
www.mass.gov/governor/administration/jnc/vacancies/vacanciesopen-for-applications.html for more information.

BMC STANDING ORDER 1-09
AMENDED AS A PERMANENT
ORDER EFFECTIVE AS OF MAY 14
The Boston Municipal Court Depart-

ment recognizes the hardships faced by
individuals of limited economic resources with criminal records, and the burdens they face when seeking to seal their
criminal records at the various court divisions. In an effort to alleviate these hardships and burdens, as well as to promote
judicial economy, Standing Order 1-09 is
amended as a permanent order to allow
for the filing of a single petition to seal
three of more dismissals and non-conviction criminal records.

TRIAL COURT CHILD
SUPPORT GUIDELINES
TASK FORCE SEEKING
PUBLIC’S COMMENTS AND
SUGGESTIONS
The Massachusetts Trial Court is
seeking public comment and suggestions
concerning the Massachusetts Child Support Guidelines. Written comments may
be submitted to the Child Support Guidelines Task Force at: The Administrative
Office of the Trial Court; Suite 540, Two
Center Plaza; Boston, MA 02108.
The task force will also hold five public forums where written statements may
be delivered and brief oral statements may
be made. Oral testimony is not necessary
because oral and written comments will
be considered equally. The public forums
will be held during the month of September 2012 in locations across the state.
Specific dates and locations will be announced when determined.
The deadline for submission of all
comments is Sept. 30, 2012. If specific
5
changes to the guidelines are sug-

M assachusetts L aw
R eview seeks submissions
The Massachusetts Law Review, the longest continually
run law review in the
country, is always looking
for submissions from
members of the bar.
The Law Review is
circulated
around
the world and contains comprehensive analyses of
Massachusetts
law, commentary on groundbreaking cases and legislation, and reviews of books of
interest to practitioners.
Submit articles or proposals to Tricia Oliver, director of
Media and Communications, at TOliver@MassBar.org.

For more information, visit www.MassBar.org/Submissions.

Freedom Isn’t Free
Dennis J.J. Calcagno,
Calcagno, esq
esq
Dennis
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Thank You To All The Men And
Women Of Our Armed Services
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HOD
Continued from page 1
co-chairs of the Task Force on Law, the
Economy and Underemployment, summarized the comprehensive report put together by the 14-member group that first
met last fall. Delegates voted to accept the
report — “Beginning the Conversation” —
that explores the causes of and potential solutions for the underemployment of recent
law school graduates in Massachusetts. To
read the full report, visit http://www.massbar.org/media/1246788/beginningtheconversation.pdf
The Hon. James Collins, president of
the Massachusetts Judges Conference, was
on hand to address the MBA HOD on the
topic of judicial compensation. HOD voted
to endorse the plea of the MJC in implementing the recommendations of the Advisory Board on Compensation for Honorable
Judicial Salaries (a.k.a. Guzzi Commission)
issued in 2008. Currently, according to the
National Center for State Courts, the 2011
salaries of the Massachusetts judiciary
ranked 47th among its national peers after
accounting for cost of living.
Collins was joined by the Hon. Peter W.
Agnes Jr. of the Appeals Court and the Hon.
Thomas C. Horgan from the Boston Municipal Court. According to Agnes, judicial
salaries only account for 1.8 percent of the
state budget.
Following Agnes, Professor Andrew
Kaufman, presented on behalf of the MBA
Ethics Committee. Delegates voted to approve the three opinions presented. These
included:
• an opinion involving client consent related to the reporting of misrepresentation to the Board of Bar Overseers
by a peer attorney;
• an opinion related to the distinction
between the Massachusetts Rules of
Professional Conduct and ethics rules
of a tribal court relative to a contingent
fee agreement in a tribal lands personal injury case; and
• an opinion about the electronic storage
of confidential client information using an Internet-based platform.
For more comprehensive summaries or

REPORT OF THE
TASK FORCE ON LAW, THE ECONOMY
AND UNDEREMPLOYMENT

BEGINNING THE CONVERSATION
MAY 17, 2012

HOD voted to accept the “Beginning the Conversation”
report issued by the MBA Task Force on Law, the
Economy and Underemployment.
full text of the opinions described above,
visit www.massbar.org/publications/ethics-opinions/2010-2019/2012.
Immediate Past President Denise Squillante announced the 2012-13 Nominating
Committee Report. Aside from Robert L.
Holloway Jr. automatically succeeding to
the officer of president on Sept. 1, 2012,
the 2012-13 officers, regional delegates
and at-large delegates are listed below.
Officers:
President-elect: Douglas K. Sheff
Vice President: Robert W. Harnais
Vice President: Christopher P. Sullivan
Treasurer: Marsha V. Kazarosian
Secretary: Martha Rush O’Mara
Regional Delegates include Michael
I. Flores, Scott D. Peterson, Miriam
H. Babin, Veronica J. Fenton, Kyle R.
Guelcher, Donald R. Bumiller, Walter A.
Costello Jr., Timothy V. Dooling, Lee J.
Gartenberg, Patricia A. Metzer, Alan Klevan, David A. DeLuca, Denise I. Murphy,
Catherine E. Reuben, Kenneth B. Walton,
Paul E. White, Christopher A. Kenney and
James G. Reardon Jr.
At-large delegates include Anthony J.
Benedetti, Stephen Y. Chow, Francis J. Riccio, Gloria Tan, Alice B. Braunstein, Radha

MBA President Richard P. Campbell ceremonially passes the gavel to Presidentelect Robert L. Holloway Jr.

The Hon. James Collins asked the delegation to consider endorsing proposed
measures to increase judicial compensation.

Natarajan and Michael P. Sams.
HOD also approved the appointments
of Kyle R. Guelcher, Roy A. Hammer, Denise Squillante and Richard P. Campbell as
MBA Delegates to the American Bar Association HOD.
Delegates then carried a motion to support the Initial Discovery Protocols for Employment Cases Alleging Adverse Actions
to be used by individual judges across the
country in a pilot program. Protocols provide a new pretrial procedure (creating a new
category of information to be exchanged by
parties) for certain types for federal employment cases. Individual judges throughout
the United States District Courts will pilot
test the protocols and the Federal Judicial
Center will evaluate their effect.
HOD members also voted to send a letter to the Supreme Judicial Court stressing
the MBA’s concerns over proposed amendments to Rule 12 and 29 of the Massachusetts Roles of Criminal Procedure. As explained in the proposed letter by the Criminal Justice Section Council, “The MBA
believes that the proposed amendments are
unnecessary and has concerns about the
unintended consequences they will have
on plea negotiations, the role of judges in
sentencing and the fair and efficient case
management of cases.”
The meeting came to a close with the
ceremonial passing of the gavel. Campbell
handed over the gavel to Holloway, who
Campbell described as a “true consensus
builder and team player.” Holloway, who
begins his term as president on September
1, 2012, accepted the gavel and pointed to
the successes of Campbell’s term. “I’m extraordinarily honored,” said Holloway.
Delegates were greeted by UMass Boston Provost Winston Langley, who also offered some remarks about the public university. “Our goal is to be the best public
research university in this country with
urban roots,” he said (see related sidebar
article). Currently, UMass Boston enrolls
16,000 students annually; however, according to Langley, by 2025, it aims to grow its
student body to 25,000.
May 17 marked the last official HOD
gathering for the 2011-12 association
year. n

MBA Treasurer Douglas K. Sheff and MBA Immediate Past President Denise Squillante
at the reception following the last HOD meeting of the 2012-13 association year.

PHOTOS BY TRICIA OLIVER

Co-chairs Eric Parker and Radha Natarajan discuss the highlights of the Report of
the Task Force on Law, the Economy and Underemployment.

Provost Langley
welcomes
delegates to UMass
Boston campus
The following greeting was provided
by University of Massachusetts Boston Provost Winston Langley to the
MBA House of Delegates prior to its
business meeting on May 17.

Provost Winston Langley
Good afternoon, and thank you
for having me in your midst. Before I begin a few comments to you,
please allow me to recognize President Dick Campbell, who is one of
UMass Boston’s most distinguished
alumni, and to thank him for his
service as a University trustee and
member of the UMass Building
Authority, and the UMass Boston
Board of Visitors. We also want to
recognize his leadership in taking
the initiative to host this year’s Massachusetts Bar Association House
of Delegates meeting at each of the
campuses and to provide an opportunity for members to learn about
the university, and for us to learn
about you.
Welcome to all of you — welcome to the University of Massachusetts Boston, Boston’s only public
research university.
UMass Boston is a public research university with a dynamic
culture of teaching and learning,
and a special commitment to urban
and global engagement. Our vibrant,
multi-cultural educational environment encourages our broadly diverse campus community to thrive
and succeed. Our distinguished
scholarship, dedicated teaching, and
engaged public service are mutually
reinforcing, creating new knowledge while serving the public good
of our city, our commonwealth, our
nation and our world.
UMass Boston is the secondlargest campus in the UMass system; has nearly 16,000 students and
900 faculty members; 50 percent of
undergraduates are first generation
college students; it is nationally recognized as a model of excellence for
urban public universities; and eight
colleges and graduate schools offer over 150 academic programs for
undergraduates, graduate and nondegree seeking students.
What distinguishes our teaching and learning environment is that
we are a research university with a
teaching soul. UMass Boston combines a student-centered education
in small classrooms with the vast
resources of a major research university.
With more than 30 research centers and institutes, UMass 10
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CONFERENCE COMMITTEES AT WORK
Continued from page 1
needed to manage the trial courts business
and administrative operations. Additionally, the Massachusetts Legal Assistance
Corporation received $12 million for fiscal
year 2013.

HABITUAL OFFENDER
LEGISLATION
Both the House and Senate took up
habitual offender legislation late last year.
While the Senate version included crime
reforms, such as a reduction in the school
zones from 1,000 feet to 500 feet, the
House version passes solely habitual offender language.

FORECLOSURE
Two versions of foreclosure legislation were recently passed by the House
and Senate. The Senate version contains a
significant portion of the MBA’s proposal.
The MBA continues to meet and educate
legislative leaders on the benefits of the
MBA’s mandatory mediation proposal.
Recent meetings were held with House
Chairman Michael Costello and Senate
Chairman Anthony Petrucelli to push the
MBA proposal.

MEDICAL MALPRACTICE
Since Patrick filed his health care
reform legislation a year and a half ago,
the MBA has been involved in the debate.
With a vested interest in the medical malpractice portions of the bill, the MBA has
met with other interested parties, such as
the Massachusetts Academy of Trial Attorneys and the Massachusetts Medical
Society. We have had numerous meetings with Legislative leadership in both
branches. The meetings with MATA and
MMS resulted in a historic compromise on
language on physician apologies that was
included in both bills. While each branch
included the apology language, they also
included harmful language on expert witnesses and the interest rate on judgments.
The MBA’s legislative efforts were successful in getting the expert witness language removed from both versions of the
bill and the interest rate language from the
Senate bill. MBA lobbying efforts remain
focused on removing interest rate language
while the bill is in Conference Committee.
The full formal portion of the legislative session ends on July 31. Both branches will continue to meet informally for the
remainder of the year, however it takes just
one vote in an informal session to stop a
matter from progressing. n
mance evaluation coordinator, at (617)
557-1156.

gested, specific sections to be changed
should be referenced, new language
proposed, and reasons for the proposed
change included.

TRIAL COURT LAW LIBRARIES
OFFER EBOOK ACCESSIBILITY
TO COURT RULES AND
MASSACHUSETTS GUIDE
TO EVIDENCE

SJC SEEKS JUDGE
EVALUATIONS IN SUPERIOR
COURT IN SUFFOLK AND
MIDDLESEX COUNTIES
As part of the continuing program
to evaluate and enhance judicial performance, the Supreme Judicial Court will
evaluate judges of the Superior Court in
Suffolk and Middlesex counties beginning Monday, May 21.
Attorneys who receive a questionnaire should take the time to complete it,
as the more responses received, the more
helpful the judicial evaluations will be.
The SJC’s evaluation program is the best
opportunity for attorneys to offer their
opinions of the members of the judiciary.
Attorneys who have appeared in these
courts in the last two years, according
to court records, will receive questionnaires. Attorneys will receive an e-mail
requesting them to log into our website
to complete the evaluation electronically.
As required by statute, the electronic system keeps the evaluations confidential
and anonymous. A paper questionnaire is
mailed, if there is no attorney e-mail on
record.
Inquiries concerning questionnaires
and evaluations should be directed to
Mona Hochberg, SJC judicial perfor-
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NEWS FROM THE COURTS
Continued from page 4

T:4.875 in

In a continuing effort to make legal
materials more easily accessible to judges, lawyers and the general public, the
Massachusetts Trial Court Law Libraries are now offering free eBook access to
court rules and the Massachusetts Guide
to Evidence.
Instructions on how to download the
free app and links to the downloadable
files are available at www.lawlib.state.
ma.us/source/mass/rules/ebooks.html
In addition to the Massachusetts
Guide to Evidence, the following rules
are available for download:
• Rules of Civil Procedure;
• Rules of Criminal Procedure;
• Rules of Appellate Procedure;
• Rules of Land Court, with standing
orders, Manual and Guidelines;
• Rules of Domestic Relations Procedure;
• Rules of Superior Court; and
• Rules of Juvenile Court.
New editions of eBooks will be available when a rule is changed, and announcements that an updated edition is
ready to download will be made on Twitter, on http://masslawlib.blogspot.com
and linked from the Trial Court Law Library’s website. n

YOUR AD NEEDS
TO BE HERE.
For all your advertising needs in the
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network means your private data stays that way. Don’t wait.
Switch to Comcast Business Class.

Go to business.comcast.com or Call 800.391.3000
Restrictions apply. Not available in all areas. Speed comparison between Comcast 100Mbps
service and standard 1.5 DSL or T1 (downloads only). Actual speeds vary and are not guaranteed.
2011 rating by PC Mag based on review of customer data from www.speedtest.net. Call for details.
Comcast © 2012. All rights reserved.

100 6th ave / nyc 10013 / 212 824 2000 / studio@bc-p.com
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ONE YEAR LATER
Continued from page 1
That turned out to be a non-issue. According to Constance V. Veccione, chief Bar
Counsel to the Board of Bar Overseers,
the BBO received only one call from one
attorney and none from clients regarding
missing files. While the BBO would have
extended help to anyone who asked, she
says the absence of concern about the
problem means one of two things: either
attorneys sought help elsewhere, or they
were able to retrieve and reconstruct their
files.
Thomas A. Kenefick III, Hampden
County Bar Association president, says it
is highly unlikely that a BBO complaint
would issue regarding compromise of client confidentiality following loss of files
in a natural disaster. Further, the respondent would seem to have strong defense,
assuming that he or she were otherwise in
compliance, he adds.

NOT IN KANSAS ANY MORE
Reid and Gaudet have a policy of
copying clients on all correspondences
and not keeping any original biographic
documents or passports in the file. Out of
their more than one hundred clients, only
one has inquired about the security of her
file. Two weeks after the storm, Reid attended an informational meeting for business owner/operators and residents where
she learned that the city had contracted
with an outside company to arrange for
the shredding and destruction of paper
documents recovered in the cleanup process. This information was passed on to

Reid’s client, who also requested periodic
review of her credit report. Reid could relate – her own personal tax documents
were in her office when the storm hit.
Reid and Gaudet now have a T1 external drive for backing up files, and it gets
monthly backups offsite. The practice
has always provided duplicate copies of
documents to its clients, and continues to
do so. The firm also bought insurance to
cover financial losses in case of another
disaster.
Dale Bass has converted his practice
to all-electronic documentation, and carries a thumb drive to keep it all in order.
Duffy bought a scanner and is converting all her files to CD-ROM. The
process is time-consuming, but she prefers this route to cloud computing, which
she regards as expensive and unsecure
for storing client files. In her divorce and
family law practice, clients tend to return
frequently, so closed files often have to
be retrieved. Retrieval from the cloud
would be cost-prohibitive. CDs, stored at
both her office and her home, allow her
to instantly retrieve a file, and she has a
backup if something happens in either
location.

GIMME SHELTER – PLEASE
While the legal community has made
strides in getting its house in order, real
estate problems caused by the storm continue, primarily concerning the condemnation of damaged structures by the city
without prior notification to owners or
tenants. The demolitions were conducted for safety reasons, as the structures
were deemed unsound. Lawyers for the

South Commons Condominium Association filed a complaint against the city on
June 1 of this year, the anniversary of the
storm, contesting that the city deprived
condo owners of their constitutional
rights to due process because they did not
receive condemnation notices until several days after the storm and demolition.
Reid and Gaudet’s landlord invited
them to join a suit, but they declined.
Their building had been razed two days
after the storm.
Duffy had a problem with her thenlandlord, who was based out of state.
That landlord delayed returning her security deposit and last month’s rent. It took
almost nine months for her to receive a
check for the last month’s rent. “I thought
of suing, but I didn’t want to be that person,” she says. She contacted the MBA
and asked if anyone could review her
commercial lease to evaluate it for possibilities of termination, and found a new
office.
She expresses surprise at one thing:
“People were in a position to take advantage, but they surprised me. “ Fearing she
had lost negotiating power because of the
need to move, prospects brightened when
she found a local landlord who allowed
extra time to pay the first month’s rent.
“I really had expected not to get a good
deal,” she says.
The Springfield office of the Massachusetts Bar Association helped displaced attorneys by offering office space,
conference rooms and general facilities.
The MBA asked lawyers to volunteer
help with residential problems. Three
weeks after the storm, a Disaster Relief Dial-A-Lawyer hotline session at-

tracted 38 volunteer attorneys to man the
phone banks. The program, which fielded
230 calls on landlord/tenant issues and
FEMA information. It was jointly offered by the Hampden County Bar Association, the MBA and the Western New
England School of Law. Forty-eight attorneys agreed to receive referrals from
the MBA’s Springfield office.
Edward Pikula is Springfield’s city
solicitor. In the storm’s aftermath, he did
a lot of work to assist the public. Disaster law was new territory for the law department, which had to get up to speed
quickly. The city brought in a specialist
from New Orleans (see sidebar below) to
advise on maximizing disaster recovery
from all sources. In February of this year,
Pikula authored an article on the details
of natural disaster recovery. To read the
article visit www.massbar.org/publications/lawyers-journal/2012/february/natural-disaster-recovery-lessons-learnedon-the-local-level.
His motivation for writing the piece
stemmed from the crash course the law
department got in disaster recovery. Pikula says that in the beginning, FEMA was
helpful but as the process progressed, the
law department found itself at odds with
some of the agency’s decisions. There appears to have been a Catch-22 situation.
FEMA does not want to be the reimburser
of first resort if other avenues of funding
are available. Pikula says that receiving a
denial from FEMA served as a prerequisite to pursue other funds.
Springfield is on the mend, but Duffy
probably speaks for many people when
she says, “If there’s a dark cloud in the
sky, my eyes are glued to it.” n

The second reconstruction: How Louisiana courts coped after Katrina
A natural disaster of unexpected power has a tendency to jam up the court system. After the June 1,
2011 tornados, the Massachusetts court system turned
to experts from Louisiana to determine what to do and
when.
The Aug. 29, 2005, landfall of Hurricane Katrina
in New Orleans damaged or destroyed the legal files
of attorneys and courts alike. Both courts and attorneys were displaced from their offices and homes.

The Louisiana Supreme Court declared a legal holiday from Aug. 29 to Nov. 25. Gov. Louise Blanco issued two executive orders suspending all deadlines in
legal proceedings across the state.
The Louisiana Supreme Court gave special resolution to displaced attorneys. But in the interest of
timely access to justice, the LSC also passed a resolution, effective Oct. 3, allowing for the shortening or
lifting of the deadline suspensions in cases where no

attorney or party to the proceeding had been adversely
impacted by hurricanes Katrina or Rita.
The courts had to dry out reams of files to save
them. Unsalvageable files were reconstructed from
microfilm archives, and cobbled from patchworks
from courts and clients. “It did all come back together
because people worked very hard to make it so,” says
James Daly, screening counsel for the Louisiana Office of Disciplinary Counsel. n

join the conversation
The Massachusetts Bar Association invites you to
join the conversation on any of the three social
networking platforms it uses to share information
relevant to the legal community — including MBA
events, CLEs and news.

www.Facebook.com/
MassBarAssociation

www.MassBar.org/LinkedIn

www.Twitter.com/MassBar

You are encouraged to post items of interest
to you and the greater legal community and to
comment onitems already posted.
www.MassBar.org
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MBA Insurance Agency celebrates
15 years of service to members
“The Association’s insurance program is the gold standard for professional liability insurance programs around
the nation. It is a member-designed
program that has been crafted by fellow
MBA practitioners to the benefit of the
practicing bar,” said Martin W. Healy,

MBA chief operating officer and chief
legal counsel.
To learn more about how the products of the MBA Insurance Agency
can benefit you and your practice, visit
www.massbarinsurance.com. n

PHOTO BY MERRILL SHEA

(left to right) MBA Insurance Agency President Terry Welsh; Stephen A. Roach; MBA Insurance Agency Executive
Vice President Tricia Walsh; Owen Gallagher; MBA Chief Operating Officer and Chief Legal Counsel Martin W.
Healy; and Insurance Committee Chair Richard Eurich.
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mittee member Owen Gallagher recalls
that “the perceived risk was huge,” but
the committee and the Executive Management Board were “quite willing” to
not be at the mercy of the market and to
maintain more control over rates and premiums. “The opportunity was there,” he
added.
“The MBA is a great organization.
They protect the small firm,” said Roach,
who explained that through the Insurance
Committee and Agency, market research
is done for the small firm practitioner,
who often doesn’t have time to research
and negotiate rates and terms.
“It’s a tight policy that will protect
you,” said Roach, who credits a knowledgeable committee and Welsh for making certain that is the case.
“The quality and expanse of the coverage is beyond others,” said Insurance
Committee Chair Richard Eurich. “There
is strength in numbers.”
Looking back on the agency’s progress since 1997, Eurich says that today,
the agency has grown to be a “ship on a
smooth glass lake,” making much progress from its start in 1997, when there
were many “unknowns.”
With 15 years of experience under
its belt, the agency replaced those many
“unknowns” with expertise in providing
sophisticated risk control to protect MBA
members’ policies from the hard and soft
cycles involved with the insurance market.

BA

CELEBRATIN
G

Fifteen summers ago, as the result of
hard work from the volunteer MBA Insurance Committee, led by Stephen A.
Roach, the MBA Insurance Agency was
born. Tapped by leadership to run the new
agency, Terence J.
Welsh began business
with a staff of five.
Now, after considerable growth in size, an
increased amount of
products available to
MBA members and a
staff of nearly a dozen,
KENNETH J. VACOVEC
the MBAIA celebrates
its 15th anniversary.
The 15-year-old agency continues to
offer what it was established to back in
1997 — affordable, high quality policies
for its members.
“The insurance agency was a great
innovation for the MBA. The agency
provided the ability for our members to
control the securing of malpractice insurance while at the same time being a great
benefit to the MBA itself,” said Kenneth
J. Vacovec, who served as MBA president
from 1996 to 1997.
Shortly before being formed, the
MBA Insurance Committee was at a
crossroads to either go with a newly
merged broker or begin its own agency.
The association launched its own agency,
giving control to the very constituents it
served — membership. Insurance Com-

MEMBERs

www.MassBarInsurance.org
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Continued from page 1
Hancock and John Adams, who helped
found this nation. It was true of lawyers
like Richard Olney and Louis Brandeis,
who helped found this association,” said
Kennedy, co-founder and president of the
Board of Trustees of the Edward M. Kennedy Institute for the United States Senate in Boston.
“It is a grand tradition. Franklin Roosevelt — a lawyer himself — knew something about it. ‘In every member of the
bar,’ he said, ‘there is the character of a
public servant.’ Looking at that history —
and looking around this room — I think
that’s exactly right. It is no coincidence
that, generation after generation, lawyers
have done far more than their civic duty. It
is not by chance that this association has,
for 100 years, made this state fairer and
freer.”
Kennedy went on to implore members
of the Massachusetts bar to continue its
proud tradition — illustrated by the works

of Kennedy’s late husband Sen. Edward
M. Kennedy — of entering the public arena and advancing the public good.
“We are Americans. This is what we
do. We reach the moon. We scale the
heights. I know it. I’ve seen it. I’ve lived
it. And we can do it again,” said Kennedy,
quoting her husband.
MBA President Richard P. Campbell
welcomed Kennedy, who said his words
provided “the nicest introduction I’ve
ever received in my entire life.”
“She is first and foremost, a woman
of consummate grace, composure, and
dignity such that each of us in this hall
tonight feel a sense of kinship with her.
We feel like we know her even if we have
never met her,” Campbell said. “Victoria
Reggie Kennedy is a renowned ambassador for civility, for civic engagement as it
is meant to be, and for pursuit of the commonweal (the public good).”
Kennedy’s address followed Campbell’s presentation of the Legislator of the
Year Award to DeLeo, whom he called “a

true leader with that magic mix of a keen
intellect and extraordinary people skills.”
DeLeo was honored — his second
time receiving the award — for partnering with Supreme Judicial Court Chief
Justice Roderick L. Ireland to craft the
Court Reform Act of 2011, an issue that
had been studied for nearly 50 years. He
was also recognized for commissioning a
blue ribbon task force to study alimony
reform, also successfully enacted in 2011.
“Since his election as speaker, he has
demonstrated an unfailing commitment
to the concerns of practicing lawyers and
to the ‘administration of justice’ for the
benefit all of our citizens,” Campbell said
of DeLeo. “He devotes countless hours
to many different issues and approaches
each of them, no matter how large or
small, with an abiding sense of purpose,
vigor and compassion. His talents inure
to the great benefit of Massachusetts citizens.”
“Although I am truly humbled to receive this award, it is an honor that be-

longs to all my colleagues in the House.
The House has worked so hard over the
past year to create and pass legislation
that has helped make the Massachusetts
justice system the best in the nation,” DeLeo said. “We have approached the courts
from one basic position; that is, that they,
as exemplified by the Supreme Judicial
Court, represent the best in American jurisprudence. One does not tinker lightly
with a court system anchored by the oldest appellate court in the Western hemisphere.”
The event also featured the presentation of the colors by the Massachusetts
State Police Honor Guard. Soloist Karen
Morris sang the National Anthem. n
Visit www.massbar.org to view a photo gallery and
video of the event. Also on the site are the full scripts for
Campbell’s 2012 Annual Dinner introduction of Speaker
DeLeo; Speaker Deleo’s 2012 Legislator of the Year
Award acceptance remarks; Campbell’s introduction
of 2012 MBA Annual Keynote Speaker Victoria Reggie
Kennedy and Kennedy’s keynote address.

PHOTO © MIKE RITTER 2012

PHOTO © MIKE RITTER 2012

PHOTO © MIKE RITTER 2012

Massachusetts Bar Association President Richard P. Campbell welcomes
guests to the 2012 Annual Dinner.

Victoria Reggie Kennedy delivers the 2012 MBA Annual Dinner keynote
address.

MBA President Richard P. Campbell (left) presents the 2012 MBA Access to
Justice Legal Services Award to Thomas Mela of Massachusetts Advocates
for Children in Boston with MBA President-elect Robert L. Holloway Jr.

PHOTO BY MERRILL SHEA

PHOTO © MIKE RITTER 2012

MBA Chief Operating Officer and Chief Legal Counsel Martin W. Healy, MBA Vice President Jeffery N. Catalano, MBA 2012 MBA Access to Justice Pro Bono Award for Law Firms honoree, Brody, Hardoon, Perkins & Kesten LLP,
President Richard P. Campbell, Supreme Judicial Court Chief Justice Roderick L. Ireland, Speaker Robert A. DeLeo, Boston.
2012 MBA Annual Dinner Keynote Speaker Victoria Reggie Kennedy, MBA Vice President Marsha V. Kazarosian, MBA
President-elect Robert L. Holloway Jr., MBA Treasurer Douglas K. Sheff and MBA Secretary Robert W. Harnais.

PHOTO © MIKE RITTER 2012

PHOTO © MIKE RITTER 2012
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MBA President Richard P. Campbell (left) presents the 2012 MBA Access MBA President Richard P. Campbell (left) presents the 2012 MBA Access MBA President Richard P. Campbell (left) presents the 2012 MBA Access
to Justice Pro Bono Publico Award to Linda C. Hickman of Neighborhood to Justice Defender Award to Dulcinea (Duci) Goncalves of Quincy Youth to Justice Prosecutor Award to Michael L. Fabbri of the Middlesex District
Legal Services in Lynn with MBA President-elect Robert L. Holloway Jr.
Advocacy Department, Committee of Public Counsel Services with MBA Attorney’s Office with MBA President-elect Robert L. Holloway Jr.
President-elect Robert L. Holloway Jr.
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2012 Access to Justice Award winners
honored at May 31 Annual Dinner
B Y K ELS E Y S AD O F F A N D J EN N I FER R O SI N SKI

Four attorneys and one law firm were honored with
the Massachusetts Bar Association’s Access to Justice
Awards for their exemplary delivery of legal services at
the May 31 Annual Dinner. MBA President Richard P.
Campbell and MBA President-elect Robert L. Holloway
Jr. presented the awards at the Westin Boston Waterfront.
Victoria Reggie Kennedy, who provided the Annual
Dinner keynote address, said she was inspired by the honorees. “I congratulate them for receiving Access to Justice Awards this evening, but most of all, I congratulate
and thank them for the work they all do make sure that
all people in our community have access to justice,” Kennedy said.

PRO BONO AWARD
FOR LAW FIRMS

Brody, Hardoon
Perkins & Kesten LLP, Boston
The 13-member firm was recognized for its work as
one of only six law firms involved in a unique pro bono
collaboration with the Middlesex District Attorney’s Office
representing high-risk, complex domestic violence cases.
Partner Laurence Hardoon describes the collaboration
as a win-win. Says associate Greg Pagnini “to know that
my client’s life is immediately changed for the better because of our counsel has been the most rewarding.”
Since signing on as a vital piece of this much needed
collaboration in 2009, Brody Hardoon’s track record has
been described as impressive by the Middlesex District Attorney’s Office. In addition to Hardoon and Pagnini, founding partners Rick Brody, Lenny Kesten and Sam Perkins,
Partner Jeremy Silverfine and associates Tom Donaghue,

Kristen Harris and Peter Montgomery have all been vital to
the firm’s success with the program.

tions were stunning and made the difference between
winning a successful outcome or losing the case.”

LEGAL SERVICES AWARD

DEFENDER AWARD

Thomas Mela’s longstanding career in public service
is highlighted by his work with the under-represented.
As the Massachusetts Advocates for Children managing attorney and senior project director, Tom facilitates
and leads three coalitions of legal aid and public interest lawyers-the Children’s Law Support Program Advisory Committee, the Education Law Task Force and the
School Discipline Work Group.
His nomination stated, “Tom works far beyond his
hours, deeply committed to making change at the systemic level and obtaining the best, sometimes life-changing,
results for individual, low-income clients.” In addition to
his exemplary service to clients, Tom passes along his
experience and example through his mentorship to less
seasoned colleagues and law students.

Dulcinea “Duci” Goncalves is the attorney in charge
of the Quincy Youth Advocacy Department of the Committee for Public Counsel Services. There, she supervises
three attorneys and support staff and carries 15 to 20 cases
at a time.
Said those who nominated “Duci,” “those who have
worked closely with her all comment on her exceptional
ability to work with her clients and their families, advocating to obtain the best short-term and long-term outcomes
possible and going the extra mile to make a difference in
their lives.”

Thomas Mela
Massachusetts Advocates
for Children, Boston

PRO BONO PUBLICO AWARD

Linda C. Hickman
Neighbor-hood Legal Services, Lynn
A long-time volunteer with the service’s Elder Law
Program, Linda Hickman has donated her services with
many complex cases and has been instrumental in providing services to those who might not otherwise have
access. According to her nomination, “Linda’s contribu-

Dulcinea (Duci) Goncalves
Quincy Youth Advocacy Department,
Committee for Public Counsel Services

PROSECUTOR AWARD

Michael L. Fabbri
Middlesex District Attorney’s Office
Michael Fabbri is currently the chief trial counsel for
the Middlesex District Attorney’s Office. The 26-year prosecutor says, “even on a bad day, it’s a great profession.”
According to his nomination, Fabbri has earned the respect of his colleagues through his legendary work ethic,
his integrity, his commitment to serving victims and his
effort to mentor his colleagues. In addition to all the work
that makes him deserving of the honor, Fabbri is also the
MBA’s current chair of the Criminal Justice Section. n

Judges and lawyers bring MBA’s Law Day initiative, “No Courts,
No Justice, No Freedom,” to Massachusetts high schools

PHOTOS BY JEFF THIEBAUTH

Chelsea High School students hear about “No Courts, No Justice, No Freedom” from the Hon. Robert Ronquillo, first justice of the East Boston Division of Boston Municipal Court (left) and Marc Laredo of Laredo & Smith LLP in Boston (right).

BY JENNIFER ROSINSKI

Students at high schools in Chelsea, Fall River, Southbridge, Springfield and Worcester are participating in the
Massachusetts Bar Association’s Law Day Initiative during the month of May focused on the topic: “No Courts,
No Justice, No Freedom.”
“This unique program is critical because it provides
young people with an understanding of the role of law and
courts in our society,” MBA President Richard P. Campbell
said. “This knowledge is necessary to fully understand the
importance of a functioning court system, which is currently in jeopardy without proper funding from the state.”

Volunteer attorney/judge teams from the MBA are visiting classes at each school and presenting a lesson involving a fictional case, which challenges a state’s guidelines
for providing free attorneys to criminal defendants. The
program teaches students how the adversarial court system works, how the courts review the constitutionality of
legislation and about the Sixth and 14th amendments.
The following is a list of participating schools:
• South High School, Worcester
• High School of Commerce, Springfield
• Renaissance School, Springfield
• Diman Regional Vocational Tech High School,
Fall River

•
•
•
•
•
•
•
•

Southbridge High School, Southbridge
Springfield Central High School, Springfield
Claremont Academy, Worcester
Chelsea High School, Chelsea
The SABIS International Charter School, Springfield
Cathedral High School, Wilbraham
Worcester Technical High School, Worcester
North High School, Worcester

The MBA is appreciative of the Massachusetts Judges Conference for its assistance in recruiting volunteer
judges for this endeavor. n
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Continued from page 4
Boston contributes substantially to public policy discussion and formulation in such areas as economic development, social well-being, environmental affairs and health
care.
The 2012 edition of the Princeton Review recognized
the university as one of the nation’s Top 25 “Best Value”
public colleges and universities in the country. UMass
Boston is the only public college or university in Massachusetts named to the list.
With regard to the university’s strategic plan, we envision a university with:
• 25,000 students who will receive an education that
prepares them to succeed in a transnational world;
• Firmly committed to teaching modest-income and
first-generation students from urban areas;
• Residence halls;
• Faculty pursue deeply engaged research, teaching,
and service; and
• External research funding has increased by at least
300 percent, enabling university to rise within the
Carnegie Foundation’s Research/high ranking.

The recommendations of this bold and innovative master
plan serve as a flexible blueprint and framework for a campus infrastructure and landscape that reflects UMass Boston’s highest academic ambitions, its urban mission, and
its commitment to enhancing the student experience and
improving connections with its neighbors.
Plans call for renovating and redeveloping the Columbia Point campus with new academic facilities, improvements to existing space, residence halls, green spaces,
parking garages, new roadways, and pedestrian and bicycle pathways.
Phase One through 2017 calls for more than $500 million in new facilities and infrastructure construction on the
campus including the following priority projects:
• Integrated Sciences Complex;
• General Academic Building (No. 1);
• Space Allocation Plan; and
• Utility Corridor and Roadway Relocation.

Senate, situated on land owned by UMass Boston.
And, in May 2010, UMass Boston, in conjunction with
the University of Massachusetts Building Authority, purchased the 20-acre Bayside Exposition Center site, which
is located a half-mile from the main campus. It offers great
potential for future redevelopment.
In the near term, UMass Boston will use the Bayside
site to:
• Support construction of the new academic buildings;
• Replace faculty, staff, and student parking lost to construction; and
• Provide staging space for construction workers.
In the long term, UMass Boston is working with the
city of Boston, the state, neighbors, and the surrounding
communities to develop a plan that furthers the university’s
mission, realizes the potential of the site, stimulates economic activity, creates jobs, and brings greater activity and
opportunity to Columbia Point and the region.
The university convened 11 charrettes in 2011 for the
purpose of gathering input into the planning process from
a cross-section of stakeholders including members of the
university community, representatives from the public and
private sector, and experts in education, development, and
government. Meetings generated a wide variety of suggestions for land use, programmatic, and urban designs. Reports from these meetings are available on the university
web site.
We should thank you, for your work — as you use
your judicial thinking to wrestle with the many conflicting
interests of groups and individuals in our society, although
as I understand it, you are not being well compensated.
Higher education, also, often takes a backseat, although we
do not want to compare our experience to your. But we
might want to pursue some joint efforts.
Research universities are not the sign of knowledge accumulation; of information transmission; or even the sites
of thinking — this is done by many other forums. What
we do is to think in a manner characteristic of disciplines.
We think philosophically, mathematically, historically. In
order for you to do your work, you must think judicially.
What we do here is to provide students with a universe of
the modes of thinking. As we educate students we should
endeavor, as you do, to help them to think judicially, also,
so that we can, together, help in the renewal of societies.
Welcome to campus and to the activities of the afternoon. n

Need more copy or a MBA house ad

Our overall ambition is to have achieved national
standing and an international imprint comparable to the
best public urban universities in the country.
Between 2010 and 2011, university planners have been
engaged in a long-term strategic planning process, releasing their report last year. University administrators are now
implementing a new strategic plan to realize this vision.
Our strategic goals consist of:
• Advance student success and development;
• Enrich and expand academic programs and research;
• Improve the learning, teaching, and working environment;
• Establish a financial resources model consistent with
the university’s vision statement; and
• Develop an infrastructure supportive of the preceding
goals.
With that in mind, the university also holds itself to
a master plan to be realized by 2025. UMass Boston’s
25-year Master Plan is the physical realization of the university’s strategic vision: becoming a model student-centered, urban public research university of the 21st century.

Bar News

Regarding the Integrated Sciences Complex, UMass
Boston broke ground in June 2011 and the complex is
scheduled for opening in Fall 2013. This will serve as
the first new academic building on campus in nearly 40
years. The complex is a $155 million structure funded by
the Commonwealth of Massachusetts, the UMass Building
Authority, and MassDevelopment. The structure includes
220,00 gross square feet of space featuring:
• Research lab and support space (for biology, chemistry, environmental sciences, physics, and psychology);
• Undergraduate introductory biology teaching laboratories;
• Interdisciplinary undergraduate sandbox teaching lab;
• Infant cognition lab;
• The Center for Personalized Cancer Therapy — a collaborative initiative of the University’s partnership
with Dana-Farber; and
• The Developmental Science Research Center.

10 X 7.5

We’ll break ground on the General Academic Building
# 1 later this year. It will serve a large cross-representation
of students, faculty, and staff through diverse programming
that includes state-of-the-art general purpose classrooms,
specialized teaching and performance spaces, faculty and
staff offices, a café, and student lounge and study spaces.
Additionally, in spring 2011, construction began on
Edward M. Kennedy Institute for the Study of the U.S.

Calendar of Events
Wednesday, July 11

Thursday, July 19

Thursday, aug. 16

mBa monthly dial-a-lawyer program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

How to avoid Common mistakes new
lawyers make
12:30-1 p.m.
MBA, 20 West St., Boston

Fourth annual summer social
5:30–7:30 p.m.
Tia’s, 200 Atlantic Ave., Boston

Thursday, July 12
your First year as a lawyer revealed
12:30-1 p.m.
MBA, 20 West St., Boston

Wednesday, aug. 1
Denotes real-time Webcast available for
purchase at www.MassBar.org/OnDemand.

mBa monthly dial-a-lawyer program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

regisTer online aT WWW.MassBar.org/Cle or Call (617) 338-0530.
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july Continuing legal eduCation programs

NEW ATTORNEYS ... Enjoy these two FREE programs
Your First Year as a
Lawyer Revealed!

How to Avoid Common Mistakes
New Lawyers Make

Thursday, July 12 • 12:30–1:30 p.m.
MBA, 20 West St., Boston

Thursday, July 19, 12:30–1:30 p.m.
MBA, 20 West St., Boston

FaCUlty:
David W. White Jr., Esq., program moderator
Breakstone, White & Gluck PC, Boston
Ursula Furi-Perry, Esq.
Massachusetts School of Law, Andover

FaCUlty:
David W. White Jr., Esq., program moderator
Breakstone, White & Gluck PC, Boston
Christa A. Arcos, Esq.
Morrison Mahoney, Boston

FaCUlty

DaviD W. White Jr.

UrsUla FUri-Perry

regisTer online aT WWW.MassBar.org/Cle or Call (617) 338-0530.

Christa a. arCos
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2012 Annual Dinner

Thank you to our many Annual Dinner sponsors
for their generous commitment to the MBA.

signature
sponsor

premier
sponsor

p l at i n u m s p o n s o r s

gold sponsors

s i lv e r s p o n s o r s

Courtesy of the Former Trustees of the
Southern New England School of Law
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ADR

hon. BEVERLY W. BOORSTEIN (ret.)
dispute resolution

The Labor & Employment Section
hosted its annual spring conference on
May 18 at the Colonnade Hotel in Boston.
Conference Co-Chairs Thomas J. Flannagan and Margaret H. Paget provided attendees with an opportunity to listen to
substantive panel discussions throughout
the day-long event. In addition, conference attendees were treated to a keynote
address from Boston Globe sports columnist Bob Ryan.
Panelists covered a variety of topics,
including an update on the most important employment law case developments,
a discussion of the soon-to-be enacted
“Transgender Equal Rights Act,” and
emerging trends and issues in the areas of
wage and hour enforcement and worker
misclassification. Additionally, seasoned
employment litigators joined Superior
Court Judge Janet L. Sanders in providing
attendees with practical tools and tips for
improving courtroom advocacy. The day

I will sit down with clients and attorneys
in a private, easily accessible location.
I bring 45 years as a practicing attorney
and respected judge to the table.
Case evaluations, mediation, arbitration
and master’s hearings.

“Let’s Reason Together”

tel (617) 964-8744

www.beverlyboorstein.com

ADR

A professional panel of experienced
Mediators and Arbitrators
Civil Litigation • Insurance Claims
Personal Injury • Business • Employment
Construction • Family Law

Annual Labor & Employment
Conference provides updates
in case law, trends in wage
enforcement and more
BY MA R C A . D’A NT ON IO , E SQ.

Can we talk!

Now more than ever
ADR is the answer.

BAR NEWS

ADR

concluded with a panel of commissioners from the Massachusetts Commission
Against Discrimination, who discussed
current trends in employment discrimination law and recent and planned regulatory and procedural changes at the agency.
Keynote speaker Ryan touched on the
current state of the relationship between
players unions and team owners in professional sports. Now that the NFL and NBA
have negotiated new collective bargaining agreements, Ryan indicated that “the
NHL will be the next labor negotiation to
keep an eye on since the current CBA is
set to expire in September of this year.”
Ryan also spoke about how the influx of
statistics and the “fantasy league” culture
that has developed over the last decade is
taking away from the pure enjoyment of
sports.
“With the wealth of information
through blogs, social media and talk radio, fans have a forum to express their
opinions like never before, making sports
columnists dinosaurs,” Ryan said. n

conflict
meets
resolution.
Where

Sarah E. Worley,
Conflict Resolution, P.C.

Attorney Brian R. Jerome, Founder
Hearings throughout Massachusetts

Sarah E.
Worley

800-536-5520
www.mdrs.com

14 Beacon Street,
Suite 610
Boston,
Mass., 02108

45 Bristol Drive
South Easton,
Mass., 02375

617-419-1900

www.worleyconflictresolution.com

AVIATION L AW

AVIATION LAW
ANTHONY
TARRICONE,

YOUR AD
NEEDS TO
BE HERE.

concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Thirty years
experience in aviation cases
including airline, commercial and
general aviation.

For all your
advertising needs
in the Massachusetts
Lawyers Journal,
contact Mark Schultz.

Kreindler & Kreindler LLP

(617) 896-5323

277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

PHOTO BY MARC A. D’ANTONIO

From left to right: Conference co-chair Thomas J. Flannagan, keynote speaker Bob Ryan of the Boston Globe and
conference co-chair Margaret H. Paget, Esq.

YLD raises $1,725 for the
American Heart Association
Members of the Massachusetts Bar Association’s Young Lawyers Division participated in the Lawyers Have Heart 5K Road
Race & Summer Celebration at the Bank of
America Pavilion on May 30.

A team of 14 YLD runners raised $1,725
for the American Heart Association. The
donation will be used to raise awareness of
heart disease and stroke, both of which profoundly affect the legal profession. n

mschultz@
thewarrengroup.com

PHOTO COURTESY OF SAM SEGAL

CONTINUED ON PAGE 13

Members of the MBA’s YLD participate in the Lawyers Have Heart 5K Road Race & Summer Celebration on May 30.
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Every day, Massachusetts Bar Foundation grantee organizations advocate for Massachusetts’ most vulnerable citizens and families. Lawyers Journal will regularly feature MBF
grantees and fellows whose combined effort and generosity make that critical advocacy
possible. To learn more, visit www.MassBarFoundation.org

MBF FELLOW PROFILE

Robert A. Bertsche, Esq.

Partner, Prince Lobel Tye LLP, Boston
MBF Fellow since 2009

Q: Why did you decide to become a
fellow of the MBF?
A: I suppose the “proximate cause”
was that I was invited to join by an MBF
fellow, a lawyer for whom I have immense respect. Sometimes it takes the
prod of a valued colleague to remind us
of why we decided to become lawyers in
the first place, and to get us off our duff
to act on that reminder.
That gets to the second, more fundamental, reason. I’ve been a lawyer for 20some years now, and I’ve been fortunate
to build a successful practice as a media lawyer doing a combination of First
Amendment, intellectual property, and
employment work. Pro bono work has
always been a big piece of my practice,
and I work with a terrific group of talented lawyers at my firm. But I’ve reached a
point in my career where I wanted to do
a better job connecting with the greater

legal community. I needed to step out of
my own little box. And I wanted to try to
play a role on a systemic level, to help
in some small way toward improving the
delivery of legal services and the administration of justice, particularly to those
most in need. Heaven knows, the need
today is greater than ever.
Q: You recently served on a grant advisory committee. What was your impression of that experience?
A: This was my second year on a
grant advisory committee, and it’s been
incredibly rewarding both times, on a
number of levels. I’ve learned so much
about the array of incredibly talented individuals and worthy organizations out
there. As part of the grant review process,
MBF fellows personally meet with leaders of every single organization seeking
funds. I’ve met some very impressive
people who are working long hours, doing important work at relatively modest
wages, to help make Massachusetts better for the most needy among us, and to
help ease the burden on our court system.
That’s been a real privilege.
Q: Do you regard the MBF in the
same way as you did initially?
A: When I first joined, I don’t think
I fully appreciated what a meaningful
experience it would be to sit at the table
discussing these issues with other lawyers and retired judges from throughout
the state. If you haven’t sat on one of
these committees, you can’t fully appreciate the amount of care, thoughtfulness,
and debate that goes into the review of
every single grant application. I’ve met
MBF Fellows from a variety of settings,
whom I wouldn’t otherwise have come
into contact with, and I’ve learned a lot
from them. n
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Would You Know A

Head
injury
If You Saw One?

App for that
Q I’m boarding a plane.

How can I check
my depo calendar?

A O&L Mobile from

O’Brien & Levine.

Most People Wouldn’t.®
Law Office of

Kenneth i. Kolpan, P.C.
175 Federal Street,
Suite 1425,
Boston Ma, 02110

L
O&

bile
Mo

You will
You
will
appsolutely
love it!
appsolutely
love it!

617- 426 -2558
For info on
brain injury
litigation, visit

www.kolpan.com
or send email to

ken@kolpan.com

COURT REPORTING

Worldwide Coverage / 617.399.0130
www.court-reporting.com

DATA SECURIT Y

Your clients come to you
for legal protection.
You can come to Infoshred
for data protection.

Stop Wasting
Billable Time!
Court Reporting

Depositions, Arbitrations, Hearings

Legal Dictation

You Dictate, We Type, Your Print

VideoConferencing

You Call, We set-up – DVD Available

Infoshred has been a family and woman-owned
shredding and storage provider since 1997.
Our reputation is built on providing clients with
personal customer service. You can count on us
for all of your legal document destruction and
records storage needs. Call us
today for a free consultation.

R

(888) 228-8646

MBF GRANTS IN ACTION

COURT REPORTING

DISABILIT Y INS. CL AIMS

888-800-1552

www.infoshred.com

DISABILT Y INS. CL AIMS

LONG TERM DISABILITY
(ERISA) APPEALS
Did you ever wonder how IOLTA
monies are used to support legal aid? The
Massachusetts Bar Foundation (MBF), the
philanthropic partner of the MBA, is proud
to present a story of a client helped by one
of the recipients of funding from the MBF
IOLTA Grants Program.
The Jeanne Geiger Crisis Center
(JGCC), a domestic violence agency in
Newburyport, has been a long-time recipient of grant funding from the MBF.
Since 1997, the MBF has awarded over
$430,000 in grants to this organization that
provides critical legal assistance to victims
of domestic violence. This is just one of
the many stories JGCC has shared where
IOLTA funding has made a true difference:
A staff attorney at Jeanne Geiger Crisis
Center assisted and supported a respected
community member when, after many
years of marriage, her husband’s behavior

became erratic and he developed an addiction to drugs. In addition to being physically violent, the husband began taking out
large cash advances from their joint credit
cards, accumulating significant debt and
steering the family, with two children in
college, toward foreclosure. The husband
refused a divorce and was uncooperative.
The JGCC attorney was able to secure permission from the court to sell the
marital home, providing temporary financial relief, and obtain a restraining order
against the husband. After the husband
violated the restraining order a number of
times, and after many attempts and much
persistence, the attorney helped the client
secure a divorce.
Thanks to Jeanne Geiger Crisis Center,
the woman has also attended a Bankruptcy/Foreclosure Seminar at the center, and
is starting to rebuild her life. n

If you or a client
has been denied
long-term disability benefits, or had
benefits terminated,
Attorney Susan Sachs
has the specialized
knowledge and
experience to handle
the appeal. In most
instances, the claim
will be governed by federal statute, the Employee
Retirement Income Security Act (ERISA). ERISA
pre-empts almost all state laws. Ms. Sachs
specializes in the initial, mandatory administrative appeal process and has a high success rate.
But if administrative appeal is unsuccessful,
ERISA allows for further appeal by filing a lawsuit
in U.S. District Court, which has exclusive
jurisdiction. She is also experienced and successful at this level. Fee arrangements are flexible.
The initial consultation is gratis.

Susan Sachs
attysusansachs@gmail.com
(413) 732-0035

CONTINUED ON PAGE 14
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E-DISCOVERY

E XPERT WITNESS

DICK ALBERT



 

Meteorologist

BAR NEWS
MEMBER SPOTLIGHT

MBA Vice President
Kazarosian featured on
Lawyers Weekly Forum Panel

CONSULTING AND
EXPERT WITNESS SERVICES

chances are you are not
conducting it correctly.

We conduct e-discovery
from the perspective
of the litigator,
not just the technician.

MBA Vice President Marsha V. Kazarosian (left) participates in the May 23 Lawyers Weekly Women’s
Breakfast Forum.
Evidox Corporation
207 South Street, Boston MA 02111
617-654-9060
www.Evidox.com

Realbert44@gmail.com
TEL: 617-834-5615

FLORIDA PER SONAL INJURY

Florida
attorney
Law Offices Of

Randy c. Botwinick
Formerly of Pazer & Epstein

Concentrating in Personal Injury
• 25 Years • Co-Counsel and
Experience Participation Fees Paid

MiaMi Office
One Biscayne Place
1098 Biscayne Blvd.
Suite 405, Miami, FL 33131
P: 305 895.5700
F: 305 892.1107

PalM Beach Office
Peninsula Executive Center
2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws
IR S/D OR REPRESENTATION

We speak IRS & DOR. Fluently.
For more than 14 years,
Matthew J. Previte CPA PC has worked
exclusively to resolve IRS and state tax
problems for individuals and businesses.
So law firms like yours don’t have to.
By referring us your clients in trouble
with the IRS or DOR, you avoid the huge
learning curve involved in handling these cases, which
destroys profitability and increases the risk of malpractice.
Most importantly, your clients get a locally-based expert here in
Massachusetts who will provide one-on-one personal attention. In
addition, they will never have to meet or speak with the IRS or DOR.
We do it for them while you continue taking care of their legal needs.
Visit www.taxproblemsrus.com for video and written testimonials.
Clients receive a free initial consultation. Call 508-655-1500.

Matthew J. Previte, CPA PC - Natick, MA
Tel. (508) 655-1500 email: info@taxproblemsrus.com

CONTINUED ON PAGE 15

MBA Vice President Marsha V. Kazarosian participated in Lawyers Weekly‘s
Women’s Breakfast Forum held in late
May at the University of Massachusetts
Club in Boston. One of four panelists,
Kazarosian provided attendees with an
opportunity to learn more about her experiences as principal of Kazarosian Law
Offices.
Over the past two decades, Kazarosian
has built a national practice representing

clients in high profile media cases, making case law with precedent-setting issues
in areas such as gender and disability discrimination and police excessive force/
civil rights litigation in the Federal Court.
She is the past president of the Massachusetts Academy of Trial Attorneys and
in June 2002, she became the second female president in the history of the Essex
County Bar Association, the oldest bar association in the nation. n

MBA Business Law Chair
receives honor from
BU School of Law
Massachusetts Bar Association’s
Business Law Section Chair Francis C.
Morrissey has received the 2012 John S.
Baerst Award for Excellence in Teaching.
The honor is bestowed
by the Boston University School of Law’s
Graduate Program in
Banking and Financial
Law. There, Morrissey
teaches
bankruptcy
and creditors’ rights.
Launched in 1984,
the program was the first in the nation to
grant the master of laws degree in banking law with its own faculty and a curriculum designed exclusively for graduate
study. The late John S. Baerst directed
the program from 1996 to 2005. The an-

nual award was established in his name to
honor his memory and years of leadership.
“I am extremely grateful and honored
to be receiving this award,” said Morrissey.
“My teachers at Boston University School
of Law were inspiring and they provided
us with a wonderful education. I am very
fortunate to follow in their footsteps.”
Morrissey is a partner in the firm of
Morrissey, Wilson & Zafiropoulos LLP,
where he concentrates in the areas of
commercial litigation, insolvency, and
distressed acquisitions and divestitures.
He also serves, by appointment of the Supreme Judicial Court, as a trustee of the
Client Security Board and recently completed his second term as a hearing committee member for the Board of Bar Overseers. n

Kenney named MDLA’s
Defense Lawyer of the Year
Massachusetts Bar Association Executive Management Board member
Christopher A. Kenney was named the
Defense Lawyer of
the Year Award by
the Massachusetts
Defense
Lawyers
Association.
The
high honor is presented to the defense
lawyer whom the association believes has best demonstrated
the ideals of the legal profession. Kenney is a founding member and manag-

ing shareholder of Kenney & Sams, P.C.
where he represents clients in all types
of civil litigation, including employment litigation, business disputes, real
estate and construction disputes, tort
claims and insurance matters.
Kenney is a former president of the
Massachusetts Defense Lawyers Association, a national director of the Defense Research Institute, and a member
of the International Association of Defense Counsel. He has been selected for
inclusion in every edition of “The Best
Lawyers in America” for the past four
years. n
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VOLUNTEER SPOTLIGHT

Bernard A. Kansky
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Never agaiN will a lawyer
have to say there was
Nowhere to turN.

K

617-482-9600 | www.lclma.org

L AW YER A SSISTANCE

B Y AND R E A S . B UR KE

Attorney Bernard Kansky has been a
volunteer in the Massachusetts Bar Association’s Mentor Program for more than
20 years.
Designed with the expectation of helpful exchanges between more seasoned
mentors and less seasoned mentees, the
program helps advance professionalism
and collegiality within the profession.
Mentors, like Kansky, answer occasional queries in their respective law area
of expertise.
“Attorney Kansky has been helpful to
not only new attorneys but seasoned attorneys as well. I have received numerous
e-mails, letters and cards from mentees
thanking us for giving them Attorney
Kansky as a mentor,” said MBA Bar Services Liaison Patricia Olier, who oversees
the program.
One of Kansky’s former mentees who

took the time to write is Christine A. Anderson of Anderson Law Offices in New
Bedford.
“Thank you very much for your help.
Attorney Kansky was kind enough to help
me out. Thank goodness for this program
and the volunteer mentors, I am eternally
grateful!” she wrote.
Kansky’s practice is located in Boston’s North End, where he specializes in
social security disability benefits as well
as other areas of civil litigation. He continues to volunteer his time as a mentor
because he not only finds it rewarding to
give back to the profession, but he also
enjoys the challenge.
“You really have the opportunity to
learn quite a bit. It becomes a give and
take situation, and it expands on your
legal background,” he said. “That’s what
makes it so enjoyable and keeps you coming back to help more people … you never get bored.” n

Your law
practice advisor.

Rodney S. Dowell, Esq.
DiREctoR, LoMAP

Assisting Massachusetts attorneys
in establishing and institutionalizing
professional office practices and
procedures to increase their ability
to deliver high-quality legal services,
strengthen client relationships, and
enhance their quality of life.

free  Confidential  PraCtiCal solutions

Law Office Management
Assistance Program
888.545.6627 | 31 Milk street, suite 815, boston, Ma 02109
info@MassloMaP.org | www.MassloMaP.org
funded by lawyers ConCerned for lawyers, inC.

LIFE COACH

LIFE COACHING FOR ATTORNEYS

TIM REILLY, ESQ.

Be The First
To Know.
Sign up for our free daily e-news alert
www.bankerandtradesman.com

• Achieve balance between your personal
and professional lives.
• Become more satisfied with your practice.
• Increase productivity and income.
• Reduce stress.
• Change your relationship with money and time.
• Create success.
Experience coaching from someone who truly understands
the practice of law. We all have the capacity to create the life
we want. Let me help you find the answers.
Firm and sole practitioner sessions available.
Phone sessions and In-House Seminars available.

Contact me at 413-584-9900
or at treilly@reillylaw.net
www.reillylaw.net

CONTINUED ON PAGE 16
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LAWYERS CONCERNED FOR LAWYERS
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Experience ... Results

PERSonAl injuRy And MEdiCAl MAlPRACtiCE REfERRAlS WElCoMEd

Breakstone | White | Gluck
2 Center Plaza, Suite 530, Boston, MA 02108
(617) 723-7676 | www.bwglaw.com

MOTOR VEHICLE L AW

DRIVER LICENSE APPEAL/
REGISTRY OF MOTOR
VEHICLES/TRAFFIC TICKETS
Geoffrey G. Nathan, Esq., Extensive
practice over 20 years at the RMV Driver
Control
Unit
(DCU), Ignition
Lock Unit (IID),
and Board of
Appeals
for
driver license
suspensions.
Also
litigate
criminal clerk magistrate probable
cause hearings and judges reviews of
civil motor vehicle infractions (CMVI).
Corporate references available.

Geoffrey G. Nathan

132 Boylston Street, 5th Floor
Boston, MA 02116
TEL (617) 472-5775
www.speedingticketdefense.com

TA X ATTORNE Y

Looking for
an experieNCed
tax attorNey
for your cLients?

riCk stoNe law
Chair - Ma Bar assN.
state tax praCtiCe group
ViCe Chair - Ma Bar assN.
taxatioN seCtioN
serViNg Ma Bar assN.
MeMBers aNd their ClieNts
state, federal, aNd
iNterNatioNal tax Matters
planning
audits
appeals
litigation

sales & use tax
corporate income/
excise tax
multistate taxation

( 6 1 7 ) 8 48 - 9 3 6 0
( 8 8 8 ) 4 83 - 5 8 8 4

w w w . r i c k s t o n e l aw . c o m
r i c k @ r i c k s t o n e l aw . c o m

FOR YOUR PRACTICE
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A.A.DORITY

SURETY
BONDS
Since 1899

Office: 617-523-2935
Fax: 617-523 -1707

www.aadority.com
A.A. DORITY
COMPANY, INC.
262 Washington St. • Suite 99
Boston, MA 02108

Lawyer faces discipline,
but unwilling to hold office
manager accountable
Q: I can scarcely believe that I may
find myself subject to a disciplinary
hearing that I fear could harm my reputation. I never touched client funds, etc.,
but have been so busy (thriving solo
practice, family/community activities,
etc.) that I took too long to get to some
tasks and generated client complaints.
I now recognize that my new office
manager, a fine young person who really
needs this job, has not been nearly as
attentive to the big picture (and to helping keep me organized) as his predecessor. But I’ve always tried to do the right
thing, and now I’m dealing with embarrassment, anxiety and wondering where
my career goes from here.
A: Your story confirms our experience that professional discipline cases
often represent good people behaving in
ways that are unwise and insufficiently
self-protective. Good intentions, though
they may distinguish you from some of
your less honorable brethren, go only so
far when it comes to your responsibilities to your clients, which are focal concerns of the BBO.
We have found that many sole practice lawyers, for all their talents in representing their clients (analyzing complicated situations, formulating legal
strategies, etc.), are far less adept at
organizing files, communicating with
clients, staying on top of billing, and
maintaining awareness of deadlines and
priorities.
In your case, your efforts to maintain
a “life-work balance” may require a reevaluation of what you can reasonably
expect of yourself, both on the job and
off. In addition, it appears that you have
been doing what we’ve seen many attorneys do — delegating without managing, based on the unwarranted assumption of employee knowledge, capability,
and interest.
A proficient office manager (or legal
secretary or paralegal) can be crucially
helpful to someone in your position, but

it is your responsibility to yourself to
select the right person for the job (not
necessarily the first applicant, or the one
you’ve known a long time, or the one
who needs the job most) and to systematically monitor the quality of his or her
work.
An irony here is that lawyers who
find themselves in your position are often overly responsible — to others. They
may take on projects and clients that
others might shy away from, and they
are generous with friends and charitable
pursuits, but they are insufficiently responsible to themselves.
In this case, responsibility to yourself includes measures to protect yourself
from burning out, discerning which tasks
you enjoy and do well, and learning to
say “no” to those that are likely to override your own needs. Attending to any
signs that those on whom you rely may
be dropping the ball, and not taking on
so many tasks that you lose track of your
own needs. You might regard your current
professional crisis as a “wake-up call” to
take a fresh look at your decision making
process and ways to better avoid pitfalls.
If, objectively, the disciplinary process is likely to result in suspension, this
is also the time to make plans on how
you will deal with it, professionally and
financially. LCL and LOMAP offer individual consultations, various groups,
programs, and referrals that may help
you manage your present situation and
stay on course in the future. n
Questions quoted are either actual
letters/e-mails or paraphrased and disguised concerns expressed by individuals
seeking assistance from Lawyers Concerned for Lawyers.
Questions for LCL may be mailed to
LCL, 31 Milk St., Suite 810, Boston, MA
02109; e-mailed to email@lclma.org or
called in to (617) 482-9600. LCL’s licensed
clinicians will respond in confidence. Visit
LCL online at www.lclma.org.

TRUST ADMINISTR ATION

Trust Administration
for Minors and
Disabled Adults
Attorney Milne brings
25 years of experience
as a nationally
recognized trial
attorney and trustee
CHRIS A. MILNE
to a practice dedicated
to trust administration and serving as
a fiduciary for children and adults who
are disabled.
• Over 50M in assets as Trustee
• Funds held at Morgan Stanley Smith
Barney LLP at substantially discounted
financial advisory fees for both large
and very small trusts
• Complete transparency: duplicate
monthly statements and annual
accountings
• Committed to utilizing trust resources
to maximize quality of life of trust
beneficiary.

www.childtrust.com
(508) 785-8300 | chris.milne@childtrust.com

Membership dues renewal
right around the corner
Renew your MBA membership by mail or online
The Massachusetts Bar Association reminds you that the 2011-12
membership year is drawing to a close, and membership renewal notices for
the 2012-13 year will be distributed soon. As in years past, the MBA offers
members two renewal options:
• By mail: Renew your MBA membership through the mail with a check
or credit card payment. Look for your dues renewal form to come in the
mail in mid-July.
• Online: Look for renewal instructions via e-mail in
mid-July on how to renew your membership online.
We understand how valuable your time is and
are happy to offer you this time-saving, green
alternative.
As always, thank you for your continued support
of the MBA.
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Provided by The Warren Group

More than 150,000 tax liens, lis pendens
and petitions to foreclose have been filed
in Massachusetts since 2009.

Be the first
to know about
delinquencies.
Take immediate
action.

Keeping an eye out for delinquencies can be
difficult. Red Flag Alerts deliver the information
you need in an actionable format.
Red Flag Alerts combine new tax lien filings with
lis pendens and petition filings. They contain
more detailed information than you get from
other sources. Important things like owneroccupancy status, property and owner address,
an automated value model for the property in
question and more.

Essential, timely Red Flag Alerts
delivered to you automatically.

617-896-5392 datasolutions@thewarrengroup.com
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SECTION REVIEW

The metamorphosis of marriage and adoption
BY SANFORD N. KATZ
AND DANIEL R. KATZ

When the Supreme Judicial Court
of Massachusetts issued its opinion in
Goodrich v Dept. of Public Health, 798
N.E.2d 941 (Mass. 2003), family law
history was made by the court’s deciding
that failure to issue a marriage license to
a same-sex couple violated the couple’s
constitutional rights under the state’s
constitution. Since 2003, Connecticut,
Vermont, New Hampshire, Iowa, New
York, and the District of Columbia have
legalized same-sex marriage either by
court decision or legislative action. The
State of Washington recognized samesex marriages in June, and in January
2013 Maryland is set to do the same. In
addition, in May of this year, the Rhode
Island governor signed an Executive
Order recognizing same-sex marriages
entered into in states that allow such
marriages. In the same month, President
Obama revealed his support for samesex marriages in a TV interview, the day
after the citizens of North Carolina voted
to ban same-sex marriages in its state.
Forty-two American jurisdictions
maintain a ban on same-sex marriages.
Legislators in those states have enacted
statutes or constitutional amendments
restricting marriage to a man and a
woman. However, same-sex couples
may enter civil unions, which provide

them with the same benefits as marriage
in Illinois, New Jersey and Rhode Island. The issue of same-sex marriage is
likely to be a major one in the upcoming
presidential campaign.
One of the arguments against samesex marriage is that marriage, as a legal
institution, has always been a relationship between one man and one woman
and the history and tradition of a people
should trump all other considerations.
Missing in that argument is the fact that
marriage has actually changed. It is not
the same legal institution that it was during the eighteenth century. It had been
said with legal justification that “Marriage is one and that one is the man.”
Now, it is generally recognized that
marriage is not “one,” but a partnership
between two equal parties, without legal
domination of one spouse over another.
This is illustrated by the fact that a wife
may now own property in her own name;
a wife’s body is her own and not subject
to her husband’s abuse with immunity;
spouses can sue each other; a wife’s domicile does not automatically become
that of her husband’s upon marriage and
husbands can be awarded alimony as
well as wives. Perhaps most important is
the recognition that contemporary marriage does not result in the loss of one’s
legal identity.
Because of the same-sex marriage issue, marriage has caught the attention of
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legal scholars and journalists who seem
to be examining the institution from every angle. In the popular press it is not
unusual to find articles reporting surveys
of Americans that reveal their positive
attitude toward same-sex marriage (the
latest poll indicates that 53 percent of
Americans favor same-sex marriage).
Other articles may relate to the acceptance of inter-racial marriages and on the
prevalence of inter-religious marriages.
Governor Romney’s Mormonism has
given rise to articles about the practice
of polygamy, now legally banned but
reported to be practiced in a Utah community and the subject of a popular TV
series.
While marriage has dominated legal
scholarship and the popular press, major changes in adoption law have gone
unnoticed. In fact a metamorphosis in
adoption laws have occurred. It is not
the legal institution it was in 1851, when
Massachusetts enacted the first adoption
statute that provided a judicial proceed-

ing to adopt a child rather than a private
informal agreement of a legislative act to
formally change the name of a child and
secure the child’s right to inheritance.
For almost two centuries, adoption was
a taboo subject with a veil of secrecy
attached to it. In addition, what was a
process of locating a child for a childless couple who wanted to start a family and establish an heir has become one
for locating a person or persons who can
provide a family setting for a child.
For years the process of establishing
the adoptive relationship was designed
to create the impression that the adopted
child could have been the natural child of
his adoptive parents. Adoption agencies
attempted to place a child with prospective adoptive parents who were of an age
that they might have conceived the child,
who shared the same ethnic background,
skin coloration, race, physical appearance and even religion. So strong was
the policy of secrecy that often adopted
children did not learn that they had been
adopted until they were adults. Sometimes the disclosure was made in the will
of the adoptive parent.
The reasons for the changes in adoption law and practice are complex and
have a great deal to do with the progress
that has occurred in civil rights, the drop
in the number of American infants available for adoption, changes in the laws
dealing with child abuse and ne- 21

SECTION REVIEW

Health care coverage for lawfully residing aliens:
Massachusetts and federal perspectives
BY LORIANNE SAINSBURYWONG AND NANCY RYAN

The commonwealth’s policy of near
universal health care coverage extends
to noncitizens who are living lawfully
in Massachusetts. In April 2006, under
then-Governor Mitt Romney, Massachusetts became the first state to implement
a near universal requirement for health
care coverage when the Legislature enacted chapter 58, § 45, of the Acts of
2006, “An Act Providing Access to Affordable, Quality, Accountable Health
Care.” A significant feature of this law
was the creation of affordable and comprehensive health insurance that would
be available to qualified low income
individuals who lawfully reside in Massachusetts.1 This article provides an
overview of the payers for health care
coverage that is accorded for the legal
immigrant population. Covering legal
immigrants was first accomplished in
Massachusetts with the state acting as
sole payer; however, pending federal
public benefits law may provide the necessary, economic support to sustain state
health care reform initiatives.2
The commonwealth’s health care
reform combines an insurance requirement to obtain and maintain compre-

hensive coverage for nearly all citizens
and legal residents aged nineteen and
older, with state subsidies to assist low
income residents on a sliding scale basis.3 Specifically, to assist low income
residents in transitioning from costly
emergency room services to preventive
care treatment, the Legislature created
the Commonwealth Care Health Insurance Program (Commonwealth Care).4
This program essentially filled the gaps
of existing public benefit programs by
subsidizing monthly premium costs for
residents who fell outside of Medicaid
or MassHealth eligibility criteria and
whose household income did not exceed
300 percent of the Federal Poverty Level
(FPL).5 Before Commonwealth Care,
the poorest of the poor, for example a
single adult earning less than $11,172
or 100 percent FPL,6 was left uninsured
unless the individual had a disability or
was otherwise categorically eligible for
Medicaid (MassHealth)7. Similarly, an
individual who had possessed lawful
permanent residency to live and work in
the United States but who held such immigration status for less than five years
was also left uninsured. Commonwealth
Care established coverage for these
disadvantaged populations.8 In furtherance of the commonwealth’s policy of
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near universal coverage and to reduce
health and ethnic disparities, the commonwealth provides subsidies to allow
qualified residents to enroll in Commonwealth Care, the state’s unique health
insurance program which benefits low
income residents, including disadvantaged populations who are noncitizens.
Under this program, the costs associated
with health care coverage for legal immigrants are funded entirely by the state
and its residents.
Financial ramifications to state fiscs
bearing full economic responsibility for
health care reform policies may be unsustainable without federal support and
legislation.9 Beginning in 2006, for ex-

ample, the commonwealth incurred the
costs associated with state health care
benefits for legal residents because it
receives no federal financial reimbursement under the Personal Responsibility
and Work Opportunity Reconciliation
Act of 1996 (PRWORA).10 When during
a state budget crisis the Legislature terminated coverage only for legal immigrants, the Massachusetts Supreme Judicial Court determined that these lawful
residents constitute a suspect class who
are entitled to the state constitutional
rights of equal protection on the basis
of national origin and alienage. “Aliens,
standing by definition outside the body
politic and yet subject to its laws, are a
prototypical example of the discrete and
insular minority. In light of their particularly vulnerable status, it thus remains
necessary to exercise heightened vigilance to ensure that the full panoply of
constitutional protections are afforded to
the commonwealth’s resident aliens.”11
Because of the decisions in Finch v.
Commonwealth Health Ins. Connector
Auth., 459 Mass. 655 (2011) and Finch
v. Commonwealth Health Ins. Connector
Auth., 461 Mass. 232 (2012), approximately 40,000 legal immigrants can be
restored to full coverage.
In the Finch cases, the cat- 22
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Murphy & King raises the bar for
young associate development

A Sixty Year Tradition
of Representing
the Seriously Injured

The winners of Raising the Bar contest with some of the business cards they collected (names and “secret
identities” from left): second place, Jonathan O’Brien (“McFadden’s”); first place, Daniel Navisky (“Black
Rose”); third place, Amanda Rettig (“Purple Shamrock”).a

T e a m a p p r o ac h
c u T T i n g e d g e a d vo c ac y
S u p e r i o r r e S u lT S

BY NORA LOCKWOOD TOOHER

Wining and dining potential clients
every night is a tough job, but someone
had to do it — at least to win Murphy &
King’s recent “Raising the Bar” contest.
The friendly competition between
nine associates at the law firm’s Boston
office was aimed at nurturing associates’
business development skills.
Points were scored for collecting
business cards, scheduling one-on-one
meetings with potential clients, attending
professional events and bringing in new
business. Results were posted each week
in the employee lunchroom.
First-prize winner Daniel Navisky
met with at least one potential client every business day during the three-month
contest.
“I set out in the very beginning to do
very well in this competition,” Navisky
said. “My goal was to find a meeting
[every day] or reconnect with as many
people as I could.”
Navisky, 37, an associate with Murphy & King for three years, previously
was an associate at Foley Hoag in Boston. He graduated from Boston College
Law School in 2007, after working for
several years in the government and public policy arena.
During the contest, he shared lunches and dinners with old friends, former
classmates and colleagues, scheduled
drinks with acquaintances and introduced himself to strangers at events.
“It gets you acclimated to the idea of
every interaction as a business opportunity,” he said. “Everybody is a potential
business client.”

Secret Identities
Each associate was paired with a senior partner at the firm to provide guidance and support throughout the contest.
Then, each team was assigned a secret
identity — all named after popular Boston watering holes.
Navisky and firm shareholder Theodore J. Folkman teamed up as “Black
Rose.”
Folkman said his main piece of advice to Navisky was to leave the office.
“We wanted them to get out and meet
people,” Folkman explained.
Business development is often overlooked as a critical skill for an attorney,

Sheff Law Offices, P.C.
Ten Tremont Street, Boston, MA 02108
617-227-7000 www.shefflaw.com
Integrity • Compassion • Excellence

Theodore J. Folkman, shareholder, Murphy & King
he noted, especially at small- and midsized firms, such as Murphy & King. Associates were encouraged to ask themselves: “How can I develop all the skills
I’m going to need to use as a lawyer?”

No Small Cases
At the end of the contest, the nine
associates had collected a total of 223
business cards, attended 42 events and
brought six new clients into the firm, representing nine new cases. The size of the
cases was not important.
“No one expected anyone to come in
with significant, new matters,” Folkman
explained, “but there’s no harm in starting by bringing in smaller matters that
may develop later [into more significant
business].”
As first-place winner, Navisky was
awarded a weekend getaway (which
he’ll be taking this summer in Camden,
Maine). Second-place winner Jonathan
O’Brien (aka “McFadden’s”) scored
Red Sox tickets. And third-place winner
Amanda Rettig (“Purple Shamrock”) received a gift card.
This is the second year that the Boston office has held a networking contest
(the firm’s Washington and New York did
not participate).
Although the contest is over, Navisky
continues his efforts to cultivate clients
and cases.
“The goal is to meet with people and
plant a seed,” he said. n
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glect as well as termination of parental
rights and the advancements in assisted
reproduction techniques.
During the 1970s, a number of cases
were handed down that changed the direction of family law in America. In Posner v. Posner, 233 So.2d 381 (Fla. 1970),
the Florida Supreme Court decided that
an antenuptial agreement that settled the
rights of parties upon divorce should be
enforced. For years, courts adhered to
the view that agreements in contemplation of divorce were unenforceable because it was thought that they would encourage divorce. Later, in 1976, the California Supreme Court decided Marvin v.
Marvin, 557 P.3d 206 (Cal. 1976), which
had the effect of giving a legal claim for
compensation in what we would call a
contract cohabitation. Today we take it
for granted that antenuptial and cohabitation contracts will be enforced assuming that neither is offensive to any state
public policy.
In 1972, the United States Supreme
Court case of Stanley v. Illinois, 404
U.S. 645 (1972) had the effect of changing both adoption law and practice. In
that case, the nation’s highest court held
that to deny an unwed father the right
to participate in a proceeding where the
custody of his children was involved
violated his constitutional rights. The
original case was a dependency hearing,
but in a footnote, the Court went beyond
a dependency hearing and expanded the
ruling to include adoption. Thus, a point,
relegated to a footnote, made every adoption statute in the country obsolete in so
far as fathers’ rights were concerned.
After Stanley, the birth father of a child
relinquished for adoption, once a shadow figure in the process, now had rights.
How to implement the requirement was
a cause for concern and one solution
was the establishment of Putative Father Registries, which are available in
twenty-five states (Massachusetts has
a parental claim form that is available
at the Office of General Counsel in the
Department of Social Services). These
registries are designed to give a putative father the opportunity to be notified
if a child he fathered is relinquished for
adoption.
During the 1970s, another right was
asserted, but not from the putative father
but from the adopted child himself. This
was the right to learn about one’s origin.
The phenomenon of concern with one’s
family tree coincided with the famous
miniseries, Roots.
For decades in order to learn the
identity of one’s birth parents an adopted child had to petition the probate
court and show “good cause” for release
of identifying information. Simple curiosity would not be considered “good

cause,” which often related to medical
matters. Access to adoption records today is much less formidable, given society’s emphasis on individual rights, but
still, in the vast majority of the states,
a court order is necessary. Some states
require the consent of all parties before
any information is revealed.
The reasons an adopted child may
wish to learn about his birth parents
vary, often having to do with his being
interested in who his birth parents are,
what they look like, what they do and
the circumstances surrounding his being
relinquished for adoption. The desire to
learn about one’s birth family may come
at any time once the child has learned of
his adoption.
Lawyers who respond to an adopted child’s request to learn “who he is”
should move cautiously and perhaps with
the guidance of a social worker experienced in counseling adopted children.
The social worker may be better able to
understand the psycho-social aspects of
the search and deal effectively with all
the feelings that accompany the inquiry.
It is important that the adopted child be
prepared to handle the information he
obtains, whatever it is, and continue his
life without any lasting disappointments
if those are his feelings.
The psychological dimensions of
the search for an adopted child’s origins
were discussed in a brilliant study first
published in England in 1973 and in the
United States in 1975 by Beacon Press.
Entitled In Search of Origins and written by Dr. John Triseliotis, a psychiatric
social worker doing research in Scotland, the book sheds important light on
the question of why adult adopted children search for information about their
birth parents. Dr. Triseliotis found that
the search is directly related to the adopted person’s feelings of loss, which
prompt feelings that person has about
early separation from his birth mother.
The loss can be personal, like the death
of an adoptive parent, a close relative or
friend. It can also be felt as one moves
through the life cycle, for example the
loss of childhood or adolescence.
This latter reason may explain why an
eighteen- year-old about ready to leave
home and enter college is prompted to
search for his birth parents. For the adopted parents, their adopted child’s decision to search may invoke feelings of
disappointment and disloyalty, but when
understood as psychologically based, it
should alleviate those feelings. To Dr.
Triseliotis, the search is not the adopted
child’s rejection of his adoptive parents,
but a need to understand and deal with
separation. Indeed, if the lawyer who is
hired to file the petition understands the
psychological dimension of the request,
he may be better able to counsel his client. It is possible that the search may not
fully meet the needs of the client without
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facing the underlying issues.
Making adoption records more available to adopted children and their birth
parents may become increasingly important as we learn more about the source of
medical problems which may be genetically based, and the need for a full medical family history. Good social work
practice in adoption would ordinarily
provide the information to the adoptive
couple. Indeed, failure to reveal such information could give rise to a wrongful
adoption action. In Massachusetts, the
Department of Social Services is under
a legal duty to provide adoptive parents
with all relevant information about a
child to be adopted so that the adoptive
parents will have adequate information
to make an informed decision to adopt.
The crack in the wall of secrecy has
been widened further by the legal phenomenon called open adoption, a term
which describes the involvement of the
birth parents or even birth relatives, like
siblings or grandparents, after the adoption has been finalized. Such a situation
is unusual since the law tends to deal in
dichotomies: one is either adopted with
legal ties to one’s birth parents terminate
or one is not. If one is not adopted, the
child may be either a foster child or have
an indefinite legal status. No longer can
a clear line be drawn between an adopted
child and his relationship with his birth
parents and his adoptive parents as well
as his adoptive siblings. Stated another
way, adoption does not necessarily terminate all legal relationships with the
adopted child’s birth parents, nor does it
create identical legal relationships with
the adopted child’s adopted siblings.
One source for open adoption is its
being an outgrowth of a litigation strategy involving either a settlement or a
compromise. For example, in a case in
which the fitness of the birth mother was
at issue and one side felt that an appeal
of the termination order had merit, that
party might seek a compromise: the birth
parent drops the appeal and the prospective adoptive parent allows the birth
parent certain visitation rights with the
approval of the judge. Ordinarily, a compromise of that sort would be unthinkable without statutory authorization, but
a birth parent’s visitation rights can be
authorized under the equity power of the
judge who can decide that they would be
in the best interests of the child.
Open adoption can also be proposed
in a situation unrelated to litigation
where the birth parent seeks custodial
visits in exchange for her relinquishment. That too is subject to judicial approval.
Post adoption contacts, usually in
the form of a contract between the birth
parent and the adoptive parents, is now
widespread with the best interests of the
child applied as the guiding principle for
its implementation. As a contract, it is

subject to formation, administration and
termination rules. For example, the post
adoption contract may be time-limited
(for the child’s minority), may be modified, and may be terminated if certain
conditions, like adherence to a visitation
schedule, are not fulfilled.
What is so interesting is the recognition that with the adopted child’s right to
have access to his adoption records and
the birth parent’s ability to contract with
the adoptive parents, adoption can no
longer be said to have the effect of severing all legal and practical ties between
the birth parents, the child and the adoptive parents. Inheritance rights may be an
exception. In all states except for Maine,
an adopted child loses his right to inherit from his birth parents and relatives.
Maine will allow inheritance rights if the
adoption decree so specifies. Except for
Wyoming, biological relatives may not
inherit from the adopted child, whereas
adoptive relatives may inherit from the
adopted child.
In a recent State of Washington case,
In re Ingham, King Co. Sup. Ct. No. 122-11602-4 KNT (2012) a judge in its
superior court held that adopted siblings
unrelated to each other by blood and not
reared together may marry. This decision
flies in the face of the ordinary statutory
provision that adopted children should
be treated as if they were the natural
children of their adopted parents. If that
were the case, a marriage between adopted siblings would be incestuous, but the
court wisely looked behind the law and at
the reality of the situation.
In Adoption of a Minor, 214 N.E.2d
281, 282 (Mass. 1966), an adoptive
couple petitioned the Worcester Probate
Court to revoke an adoption, which had
been issued seven years earlier because
along with other reasons the adopted
girl, age sixteen at the time the petition
for revocation was filed, had become
unmanageable. In denying relief to the
plaintiffs, the late Chief Justice Wilkins
borrowed a phrase from the marriage
ceremony when he wrote, “Adoption is
for better, for worse.” Linking these two
legal institutions together seemed curious at the time, but not so odd today.
Marriage and adoption do share certain
characteristics. For example, both establish a new civil status with certain defined benefits; both have state statutory
requirements for their formation and
termination and both have undergone a
metamorphosis in the last twenty-five
years which have brought fundamental
changes.
We have not discussed the impact of
assisted reproduction technology, especially surrogacy, on adoption, but it has
been great. It is hard to imagine what
further changes may occur in the laws of
marriage and the laws of adoption. If the
past is any indication, we may be in for
some surprises. n
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egories of the protected class of legal
immigrants can be understood according to the national origin and alienage
considerations of the putative class representatives: a winner of the Diversity
Immigrant Visa program, also known as
the United States Green Card Lottery; a
family-based immigrant visa holder; an
applicant for political asylum; and the
beneficiary of an employer sponsored
alien worker petition who adjusted status to green card holder. The terminology used to describe the putative class
of legal immigrants in the Finch cases
is complex and overlaps with other state
and federal definitions.12 Regardless of
the state or federal terminology applied,
these legal residents are documented and
can be classified as aliens who are lawfully residing.
The commonwealth requires verification of lawful status from residents
who apply for Commonwealth Care, and
it subjects residents to annual eligibility
review redeterminations.13 As such, the
commonwealth coined the term “Aliens
with Special Status,” “Special Status
Aliens” or “AWSS” to identify legal immigrants who were ineligible for federally funded health insurance but eligible
for Commonwealth Care through state
funds. Essentially, these individuals
are residing in the United States with
the permission and knowledge of the
federal government. In general, these
individuals possess United States legal
permanent residency, also known as
“green cards,” for less than five years.
The commonwealth also included persons permanently residing in the United
States under color of law (PRUCOLs),
pursuant to M.G.L. c. 118H, § 1, as otherwise eligible for Commonwealth Care.
PRUCOLs comprise an alien classification that was eligible for certain federal
public benefits subject to the same conditions and terms as U.S. citizens before
1996 but for whom federal public benefits were not available after PRWORA.
Thus, under current federal law, the
commonwealth does not receive federal
financial participation for its costs associated with insuring these legal residents.
The commonwealth’s treatment of
its legal immigrant population vis-à-vis
public health benefits is consistent with
the Patient Protection and Affordable
Care Act of 2010, Pub. L. No. 111-148,
124 Stat. 119 (codified as amended in
scattered sections of 42 U.S.C.) (hereinafter “ACA”). No later than January
1, 2014, the ACA will create new state
health insurance exchanges to provide
insurance coverage options for individuals “lawfully present.”14 The ACA does
not define the term or elaborate as to

which categories of legal immigrants are
lawfully present and therefore included
within the scope of the ACA15. It identifies that “an individual shall be treated as
lawfully present only if the individual is,
and is reasonably expected to be for the
entire period of enrollment…a citizen or
national of the United States or an alien
lawfully present in the United States.”16
The ACA defines a lawfully present individual as a “citizen or national of the
United States or an alien lawfully present in the United States.”17 An alien who
is lawfully present may be eligible for
refundable tax credits that provide premium assistance for insurance coverage
under the American Health Benefit Exchange (Exchange).18
When formulating the proposed Exchange rules, the Centers for Medicare &
Medicaid Services (CMS) adopted regulatory language from a provision of the
ACA, namely the Pre-Existing Condition
Insurance Plan (PCIP), to define “alien
lawfully present.”19 The final interim rule
for PCIP identifies thirteen categories of
individuals who are deemed “lawfully
present,”20 which were derived from the
definition of “lawfully present” in the
Children’s Health Insurance Program
(CHIP).21 According to CMS, the term
“lawfully presents” expands the former
PRWORA qualified/nonqualified distinctions,22 for example, to include individuals with temporary protected status,
asylum applicants, and persons with ap1. To promote the goals of chapter 58,
the General Court defined a “resident”
eligible for participation in Commonwealth
Care to include “… (TIALIC)a person who
is not a citizen of the United States but who
is otherwise permanently residing in the
United States under color of law; provided,
however, that the person has not moved
into the commonwealth for the sole purpose
of securing health insurance under this
chapter …” Mass. Gen. Laws ch. 118H, § 1
(emphasis added).

6.

This article was written during the
timeframe when the United States Supreme
Court will decide the constitutionality of
landmark, federal health care reform under
the Patient Protection and Affordable Care Act
of 2010, Pub. L. No. 111-148, 124 Stat. 119
(codified as amended in scattered sections of
42 U.S.C.). See, Dep’t of Health and Human
Servs. v. Florida, No. 11-393 (Nov. 14, 2011),
available at www.supremecourt.gov/docket/
PPAACA.aspx. A Court decision is anticipated
in late June 2012.

9.

2.

3.

Id.; Mass. Gen. Laws ch. 118H, § 5.

4. Commonwealth Care is structured as a
premium assistance program whereby low
income residents may be required to pay
a portion of the monthly premium charged
by a health plan, with premium assistance
payments paid by the Commonwealth Health
Insurance Connector Authority. Mass. Gen.
Laws ch. 118H, §§ 1-6.
5. Commonwealth Care was created
distinct from Medicaid (MassHealth), which
is defined as a welfare program pursuant to
federal law. See, Mass. Gen. Laws ch. 118E,
§§ 9, 9A.

proved visa petitions who applied to adjust status. CMS purposefully sought to
“align the [Exchange’s] requirements for
lawful presence with that of the State option for Medicaid and CHIP” because the
Exchange will determine eligibility for
Medicaid and CHIP, in addition to permitting qualified individuals to receive
benefits under the Exchange.23 Specifically, to verify the immigration status of
the applicant and to determine if the applicant is lawfully present, the Exchange
“will transmit information from the applicant’s documentation and basic identifying information to HHS [U.S. Department of Health and Human Services],
which will submit a request to [U.S.
Department of Homeland Security] and
return the response to the Exchange.”24
Relevant procedures and policies
under the proposed federal rules and
the ACA mirror what has been occurring in Massachusetts for six years. The
commonwealth’s legislative policy and
recent case law include low income individuals who are lawfully residing in the
United States as eligible for Commonwealth Care. Providing public health
benefits to aliens who are lawfully residing is consistent with pre-PRWORA immigration and public benefits law. It is
also consistent with the ACA’s minimum
coverage provision which, one could
argue, is a valid exercise of Congress’s
powers under the Commerce Clause,
Art. I, Section 8, Cl. 3. Lawful residents

Annual Update of the HHS Poverty
Guidelines: Notices, 77 Fed. Reg. 4035
(January 26, 2012).
In order to be eligible for
Commonwealth Care, a resident must not
be eligible for MassHealth. Mass. Gen. Laws
ch. 118H, § 3(a).
7.

In addition to being in eligible for
MassHealth, the resident must meet the
Commonwealth Care eligibility criteria
under Mass. Gen. Laws ch. 118H, § 3(a).
8.

Brief of Amici Curiae Health Care For
All, Health Law Advocates in Support of
Petitioners at 5, Dept. of Health and Human
Servs. v. Florida, __ S. Ct. __ (2012) (No.
11-398).
Finch v. Commonwealth Health Ins.
Connector Auth., 459 Mass. 655, 659
(2011) (Finch I).
10.

Finch I, at 655, 674-75 (internal
quotations, footnote and citation omitted).
11.

See, Children’s Health Insurance
Program Reauthorization Act, Pub. L. No.
111-3. § 214, 123 Stat. 8, 56-57 (2009)
(codified as amended in scattered sections
of 42 U.S.C.) (to be “lawfully residing,”
children and pregnant women must be
“lawfully present” in the U.S. and must
meet the Medicaid state residency rules);
c.f., 8 U.S.C. § 1641(b) (2006) (“qualified
alien[s]” are lawful permanent residents
and certain other categories of noncitizens)
and 8 U.S.C. § 1612(a) (2006) (qualified
aliens not eligible for Federal funds
under the Personal Responsibility and
Reconciliation Act; listing exceptions).
12.

956 C.M.R. 3.05(1) (the
Commonwealth’s Office of Medicaid
conducts operational screening and
eligibility determinations for Commonwealth
Care determining both financial eligibility
and residence status); Mass. Gen. Laws
ch. 118H, § 1 (defining resident as “…a
person who is not a citizen of the United
States but who is otherwise permanently
residing in the United States under color of
law…”).
13.

Patient Protection and Affordable Care
Act (“ACA”), Pub. L. 111-148, §§ 1311(b)
(1), 1312(f)(3), 124 Stat. 173, 184 (2010).
14.

The ACA does, however, expressly
exempt “individuals not lawfully present”
from participating in the Exchange. ACA §
1412(d), 124 Stat. 233. Further, the ACA
disallows “federal payments, credits, or
cost-sharing reductions for individuals
who are not lawfully present in the United
States.” ()Id.
15.

ACA §§ 1401(e)(2), 1402(e)(2),
124 Stat. 218, 223. Proposed Rules,
released August 17, 2011 by the Centers
for Medicare and Medicaid Services,
outline the eligibility determinations
of the Exchange and shed light on the
applicable definition of “alien lawfully
present.” Patient Protection and Affordable
Care Act: Proposed Rules, 76 Fed. Reg. at
51206 (August 17, 2011) (to be codified
at 45 C.F.R. 155.305). The proposed rules
represent the most recent release of
information from the Department of Health
and Human Services on Exchange eligibility.
Comments on the proposed rules closed on
October 31, 2011. 76 Fed. Reg. at 51202
(August 17, 2011).
16.

Fourth annual

Networking
Summer Social
Save the date
thursday, aug. 16
5:30–7:30 p.m.
tia's restaurant
200 atlantic ave.
Boston

who live in the commonwealth with the
permission and knowledge of the federal
government pay taxes, work, hold drivers’ licenses, attend schools, and contribute to the state as citizens do. Many
are on the pathway to U.S. citizenship
through naturalization. Lawfully present individuals should not be treated differently than U.S. citizens solely on the
basis of national origin and immigration
status with respect to eligibility for public health benefits.25
Under the commonwealth’s heath
care reform and certain provisions of the
Patient Protection and Affordable Care
Act, these lawfully present individuals
are included in health care reform. Indeed, in 2014 the federal government
will change its course of post-PRWORA
denials of financial reimbursement to
states with respect to the allocation of
public benefits for low income legal immigrants. Under the ACA, aliens who
are lawfully present will be subject to
the federal health insurance mandate and
will be eligible for premium tax credits
and cost sharing subsidies to purchase
insurance on the Exchange. The commonwealth’s costs associated with providing state health care coverage to this
protected class will ultimately be shifted
to the federal government as it implements financial incentives that support
access to health insurance for low income citizens and aliens who are lawfully present. n

Join us for this FrEE networking event on the beautiful Boston waterfront —
a great opportunity to create invaluable relationships within the legal community
while relaxing and mingling with MBA members and friends.
Hors d'oeuvres will be served. Cash bar available.
Bring interested colleagues. Non-MBA members are also welcome.

Register at www.MassBar.org/Social or call (617) 338-0530.
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ACA § 1312(f)(3), 124 Stat. 184.

ACA §§ 1101(d)(1), 1402(e)(2), 124
Stat. 142, 223.
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76 Fed. Reg. at 51206 (August 17,
2011) (to be codified at 45 C.F.R. 155.305).
19.

Pre-Existing Condition Insurance Plan
Program: Interim Final Rule 75 Fed. Reg.
45015-45016 (July 30, 2010)(to be codified
at 45 C.F.R 152.14).
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75 Fed. Reg. 45015-45016 (July 30,
2010) (to be codified at 45 C.F.R 152.14).
21.

See, Ctrs. For Medicare & Medicaid
Servs., State Health Official Letter –
Medicaid and CHIP Coverage of “Lawfully
Residing” Children and Pregnant Women,
July 1, 2010, SHO #10-006, CHIPRA #17.
22.

76 Fed. Reg. at 51206 (August 17,
2011) (to be codified at 45 C.F.R. 155.305).
To that end, CMS intends to adjust the
eligibility requirements of the Exchange “to
the extent that the Secretary amends the
definition for Medicaid and CHIP in future
rulemaking.” 76 Fed. Reg. 51206 (August
17, 2011) (to be codified at 45 C.F.R.
155.305).
23.

76 Fed. Reg. at 51211-51212 (August
17, 2011) (to be codified at 45 C.F.R.
155.315).
24.

Graham v. Richardson, 403 U.S. 365,
376 (1971); Finch v. Commonwealth Health
Ins. Connector Auth., 461 Mass. 232, 249
(2012); Finch I, at 675.
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“ THE BEST
TECHNOLOGY
MEANS FEWER
ATTORNEYS
NEEDED ON
EACH CASE.”
RICHARD ROSENSWEIG
DIRECTOR, LITIGATION GROUP
GOULSTON & STORRS
BOSTON

Is your firm using the latest technology to drive efficiencies and meet client needs more effectively? Goulston & Storrs is.
“We focus on client results and client costs,” says Richard Rosensweig. “With WestlawNext®, we don’t have to put huge
numbers of attorneys on a case anymore. The modern technology enables us to do the work better and faster, which reduces
costs to clients and makes us more competitive. It has really leveled the playing field between firms like ours and the mega
firms that have thousands of lawyers.”
Hear what Richard and others are saying at Customers.WestlawNext.com or call 1-800-328-0109 for a demonstration.
Learn more about Goulston & Storrs at goulstonstorrs.com.
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