VOLUME 19 | NUMBER 5 | JANUARY 2012

WWW.MASSBAR.ORG

Legislature
moves to delay
effective date
of MUPC

BY KRISTIN CANTU
The Committee for Public Counsel
Services (CPCS) is facing its toughest trial yet. After years of increasing budgets, it
must change its ways.
CPCS staff, which represents indigent persons in defense matters, handled

10 percent of the state’s case load in the
past. The remaining 90 percent was contracted out to private attorneys charging
an hourly fee.
For the fiscal 2012 budget, Gov. Deval Patrick’s administration wanted that to
change. Massachusetts has not been immune to financial woes brought on by a
struggling economy, and Patrick proposed

Attorneys help low-income clients
in Pro Bono Prescription program
BY ASHLEY M. TARCHARA

S

ix months since its official
launch, the Massachusetts Bar
Association’s Pro Bono Prescription program has attracted dozens
of volunteers and begun the next phase of
its mission: assigning cases to participating attorneys.
The program, a collaboration between
the MBA and the Massachusetts MedicalLegal Partnership network, helps lowincome residents across the state get help
for their legal needs, many of which are
impacting their health. A doctor in the
emergency room can treat a child’s respiratory troubles, for example, but a lawyer
is instrumental in ensuring that the landlord removes the mold that triggered the
illness.
One of the volunteer attorneys, Jon
Adler (pictured, left), was assigned a case
involving a single mother of three who was
forced to leave the family’s Dorchester
apartment on multiple occasions due to bed
bugs. Adler is working with the building’s
management and suggesting the use of
more aggressive pest control to cure an
ongoing problem. 9

WILL YOU BE READY?
Register for “MUPC Basics: An Overview
of the New Massachusetts Uniform Probate
Code” to take place on Jan. 5 from 9 a.m.
to 5 p.m. See page 23 for more information.

An Overview of the New
Massachusetts Uniform Probate Code

Judge Agnes
speaks on court
funding, judges’
salaries at Past
Presidents Dinner
Thursday, Jan. 5
9 a.m.–5 p.m.
Lombardo's, Randolph

Featuring opening remarks by
Probate and Family Court
Chief Justice Paula M. Carey.

Probate and Family Court
Chief Justice Paula M. Carey

Media’s portrayal of judges falls short
I have spent much of my professional
life dealing with the adverse consequences of
drinking and driving. When the crashworthiness doctrine took hold across the nation after
the U.S. Court of Appeals for the 8th Circuit
issued its decision in Larsen v. General Motors1 in 1968, individuals involved in high kinetic energy collisions began filing lawsuits
against motor vehicle manufacturers in significant numbers. Since I represent motor vehicle manufacturers, I defended many, many
lawsuits where the injured persons were oc-

PRESIDENT’S VIEW
RICHARD P. CAMPBELL

cupants of vehicles operated recklessly by
impaired drivers. Drunk drivers can do great
damage to themselves and to others.
With that personal history in mind, one
might understand why I was loathe to criti-
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cize The Boston Globe for publishing its
three-part “Spotlight” series on the perceived
inadequacies in prosecution of drunk drivers in bench trials in the state district courts.
Drunk driving is a serious crime that deserves the full attention of our police departments, vigorous prosecution by our District
Attorneys, and swift and sure punishment by
our judicial officers when the crime has been
proved.
As each part of the series appeared in
print, I read them with trepidation, 2

#

The MBA’s past presidents and the current slate of officers gathered this year for
the annual Past Presidents Dinner at the
University of Massachusetts Club in Boston
on •Nov.
17.important
As part
ofto the
portion
The most
changes
make speaking
your estate planning
docustate-of-the-art under the MUPC;
of thements
event,
Appeals Court Associate Jus• How the MUPC impacts real estate closings and title issues;
tice• Peter
W. Agnes Jr. addressed the group.
Up-to-date status on the newly proposed Uniform Trust Code; and
Agnes’
to the Appeals
Court
• How toappointment
complete filings and instruments
using sample court
and
forms.
was MUPC
approved
by the Governor’s Council
in September, following his 11 years of
service as a Superior Court judge and nine
years on the District Court bench.
To read an excerpt from Agnes’ remarks, see Viewpoint on page 3. To read
his entire speech, go to www.massbar.org/
agnes. n

#

Join an esteemed panel of experts as they provide probate practitioners
(and those that aspire to be) with a day-long comprehensive overview of
the new MUPC, featuring:
• Up-to-the-minute
news and tips from
SPECIAL PRICING
the court regarding
MBA Members............$150
the implementation
Non-members ............$250
process and procedures, including how
pending pre-MUPC estates will proceed after MUPC is in effect;

turning CPCS into a 100 percent staff-run
operation, estimating saving $45 million
annually.
“I think we’re in a period of unprecedented fiscal crisis,” said Anthony Benedetti, CPCS’ chief counsel. “There are
fewer resources and [the administration]
believes it’s a way to do the same quality
work for a cheaper price.” 6

#

On Thurs., Dec. 22, 2011, the House
passed a bill extending the effective date of
the Massachusetts Uniform Probate Code
(MUPC) to March 31, 2012. At press time,
the extension bill awaits action by the Senate. The MUPC was set to go into effect on
Jan. 2, 2012.
Still under consideration by the Legislature is a bill establishing a Uniform Trust
Code, containing certain technical corrections to the MUPC, and granting the Probate and Family Court statutory authority to
collect fees under the MUPC.
Following Senate action on the extension bill, the MBA will continue to work to
advocate for passage of the UTC and technical corrections the UPC. n

Budget woes result in CPCS overhaul
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LEGISLATIVE NEWS
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degree of relationship) is a party or lawyer
in the proceeding. In mandating that a judge
conduct himself “in a manner that promotes
public confidence in the integrity and impartiality of the judiciary,” Canon 2 explicitly
recognizes that judges will necessarily bring
to the bench “family, social or other relationships” and instructs him to avoid having such
relationships influence his judicial conduct.
Judges are parents, neighbors, friends and
people with opinions, habits and world views.
And that is a good thing.
District Court judges routinely see the
same Assistant District Attorneys, Bar Advocates, private defense lawyers and police officers over and over again. A Judge’s knowledge
of the players in a District Court criminal session is an unavoidable reality, but also a very
practical benefit to the Court and a constituent
element in the just and speedy resolution of
the Court’s criminal docket. That a Judge may
attend a wedding, play in a golf tournament
or share a cocktail at a bar event with those
same prosecutors, defense lawyers and police
officers says nothing at all about the integrity
of the Judge or the fairness of proceedings in
his Court.
The Massachusetts Bar Association insists that trial judges be fair and impartial,
and that, in accordance with Canon 1, they
observe high standards of conduct so that the
integrity and independence of the judiciary is
preserved. Holding the Commonwealth to its
burden of proof in all criminal cases is certainly part of a trial judge’s sworn duty.
When I bring to mind the cadre of experienced and successful members of the trial bar,
I wonder who among them would actually
want to take the bench in today’s environment.
The pay is wholly inadequate, if not secondrate; the working conditions are horrible; and
the media stands ready to sell newspapers at
the price of a lawyer’s lifelong effort to build
a reputation. There is little that the bar can do
to prevent judicial assassinations by tabloid
journalists. But the bar can and should make
known to the media, legal commentators and
self-proclaimed ethicists and the public atlarge that judges can and should remain vital
members of their communities. n

C I AT I O N

such gutter snipes. And we shall do so. Sensational journalism, and the overly aggressive and mean-spirited tactics that underlie
it, raises a more fundamental problem for the
bench and the bar. In striving to assure our
citizens a fair, efficient, scholarly and neutral system of justice, we demand that serious candidates for judicial office demonstrate
a rich and varied legal experience, professional engagement with the legal academy
and the bar and a history of service to their
community.
We search out candidates with demonstrable judgment and an appropriate judicial temperament wizened by decades of experience
and success as lawyers, and by a life well lived
among society at large. We want judges who
have a life — not a life reflected in a rearview
mirror. We want judges who have a current,
ongoing understanding of their communities — not a memory based on years gone by.
Judges are, or should be, stalwart members of
the communities they serve. They should be
held up high by their neighbors as examples
of how citizens should live. Judges should
not be seen as old codgers living in darkened
houses behind drawn drapes. Judges should
not fear engagement with society; they should
not have to abandon lifelong friendships just
by taking office. How does driving judges into
cloistered lives make any sense?
Sensational journalists, who paint ordinary social behavior as illegal, improper or
corrupt, do a great disservice to the public.
The Code of Judicial Conduct does not require candidates for judicial office to sever
their lifelines to friends and colleagues once
they take office. Canon 4 explicitly authorizes
judges to speak, write, lecture, teach and participate in other activities concerning the law.
Likewise, Canon 5 provides that judges may
write, lecture, teach and speak on nonlegal
topics, participate in civic and charitable activities and engage in sports, social and recreational events.
Disqualification from a proceeding under
Canon 3 arises where the judge has a personal
bias or prejudice toward a party (or has personal knowledge of disputed facts concerning the proceeding), served as a lawyer in the
matter in controversy (or practiced law with
a lawyer who did), has a financial interest in
the matter, or a close relative (within the third

SO

PRESIDENT’S MESSAGE
Continued from page 1
fearing that The Globe’s investigative reporters would “out” judges for making rulings based on some hidden quid pro quo.
Memories of “Operation Greylord” in Cook
County, Illinois, came to mind. There, attorney Terrence Hake, posing as a corrupt Cook
County prosecutor, led the FBI to a ring of
judges, lawyers, clerks and police officers
who fixed criminal cases (including murders)
in exchange for bribes. Fifteen judges and 48
lawyers were convicted in federal prosecutions. Dan Webb and Tony Valukas, the U.S.
attorneys supervising the litigation, became
preeminent lawyers as a result of 10 years of
highly publicized prosecutions.
But, with the last of the three Globe articles, I breathed a sigh of relief. There were
no allegations of corruption; there were no
bagmen secretly delivering cash to judges in
exchange for acquittals; there was no quid
pro quo. Some District Court judges were
criticized by The Boston Globe for being
too lenient in bench trials, holding the prosecutors to a standard of proof that reporters thought was improvident. The Globe
did not comment in any substantial way on
the judicial officers’ constitutional obligation to uphold the law and to demand that
the state prove its cases beyond a reasonable doubt. And The Globe failed to offer up
even a scintilla of evidence that the targeted
judges acted improperly in any specific case.
Not satisfied with the impact of its threepart “spotlight” series, The Boston Globe
later published a fourth article on its front
page above the fold. Upholding journalistic
“standards” set by the News of the World, the
Daily Mail and the (other) Globe, The Boston
Globe trashed several District Court judges
for sitting in cases where the defense lawyer
had some ephemeral connection to them. One
judge was criticized for attending a female
friend’s daughter’s wedding (because her
estranged husband was a renowned criminal
defense lawyer who routinely practiced in that
court). Attending a friend’s wedding is, in The
Boston Globe’s view, the sine qua non of impropriety. How ridiculous. And how terribly
unfair.
The bar has an obligation to stand in defense of judges who are unfairly targeted by

M
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VIEWPOINT

Appeals Court Judge Peter W. Agnes Jr.
speaks on court funding, judicial salaries
Massachusetts Appeals Court Associate Justice Peter W. Agnes Jr.
spoke at the Massachusetts Bar
Association Presidents’ Dinner on
Nov. 17 at the University of Massachusetts Club in Boston.
Included here are his comments regarding court financing and judicial salaries. To read Agnes’ entire
speech, including his experiences
with the MBA as a lawyer, and the
need to dramatically change the
way in which Massachusetts courts
serve people, visit www.massbar.
org/agnes.

HON. PETER W. AGNES JR.

A&F Gonzalez predict that 40 percent of
the FY2013 budget will be consumed by
the cost of health care.
Despite prudent fiscal management
by our governor and Legislature, a “rainy
day” fund that has been brought back to
a $1.3 billion level and continues to be
replenished, and the expectation that revenues will grow, due in part to modest
job growth and one-time revenues from
casino gambling, yesterday the executive branch informed municipal leaders
that there is a “budget gap” for FY2013,
which begins July 1, 2012.
In other words, today the prediction
is that in the next fiscal year, projected
revenues will not be sufficient to offset
projected costs given our current level of
spending. We do not yet have an estimate
of what the gap means in dollars.

PHOTO BY MERRILL SHEA

The MBA’s past presidents and the current slate of officers gathered this year for the annual Past Presidents
Dinner at the University of Massachusetts Club in Boston on Nov. 17. As part of the speaking portion of the event,
Appeals Court Associate Justice Peter W. Agnes Jr. addressed the group.
Standing (left to right): Raymond J. Kenney, Edward W. McIntyre, Roy A. Hammer, Charles B. Swartwood III,
Denise Squillante, Kay H. Hodge, Alice E. Richmond, Jeffrey L. McCormick, David W. White Jr. and Kenneth J.
Vacovec.
Seated (left to right): Michael S. Greco, Wayne A. Budd, MBA Vice President Marsha V. Kazarosian, MBA
President Richard P. Campbell, MBA President-elect Robert L. Holloway Jr., MBA Vice President Jeffrey N.
Catalano and MBA Secretary Robert W. Harnais.
However, in view of the fact that spending on the courts has declined significantly
over the past four years — $605 million
down to about $540 million — that we
have not hired anyone for four years, and

that there is no expectation of an increase
in federal aid to the states, there is reason
to be concerned about how much revenue
will be made available in FY2012 and beyond to fund the court system. 4

#

I didn’t accept [MBA] President
[Richard P.] Campbell’s special invitation
to appear here tonight simply to say thank
you. So give me just a few moments to
address another topic — the future of the
judicial department. And, here I must emphasize that the observations I make are
my own.
We face challenges that we have not
faced before.
… We must confront the new reality
of how the Judicial Department will fulfill its mission to provide the citizens of
the commonwealth with access to justice
in an era of diminishing resources. Today
I read that the governor and Secretary of
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UMass Amherst Chancellor Holub addresses HOD
Robert C. Holub, chancellor of
the University of Massachusetts
Amherst, delivered the following
address on Nov. 10, 2011, at the
Massachusetts Bar Association’s
House of Delegates meeting at
UMass Amherst’s Campus Center
Auditorium. During MBA President Richard P. Campbell’s 201112 term, HOD meetings are being
held at different UMass campuses.
Good afternoon, ladies and gentlemen! It is my pleasure to welcome you to
the campus of UMass Amherst, the flagship campus of the University of Massachusetts, and to welcome back particularly Richard Campbell, your president and
a proud UMass trustee.
We are part of a five-spoke tour for
you, of each of the campuses that make up
the University of Massachusetts system.
Each campus has its particular character.
As the flagship campus, UMass Amherst
has a very special responsibility: We are,
in many ways, the state in microcosm, or
if you will, a “microcommonwealth.”
The present challenges and potential
future of a great land-grant research university mirrors the life of Massachusetts
as a whole. We feel the pinch of economic
tightness in ways that are specialized to
the world of higher education, but they
are similar in form to what everyone feels
these days: In the past decade, state-allocated funds for higher education have decreased by 27 percent. In real dollars, the
amount of funding the campus is receiving this year is $35 million less than it was
when I began as chancellor in 2008, and
adjusted for inflation, we are now receiving less from the state in appropriations
than we have at any time during the last
quarter of a century.
At the same time, we are seeing an increased need for scholarships and student
access to higher education. The number
of students who qualify for Pell Grants
has risen dramatically. Fortunately, our
institutional financial aid has increased

HON. PETER W. AGNES JR.
Continued from page 3
There are forces affecting future budgets for the Judicial Department that are
very difficult to control, and some are simply beyond our control. In my view, at a
minimum, we need a comprehensive planning process, with participation from organizations like the MBA and experts outside
the Judicial Department, to design models
for how to operate a system of justice with
even less revenue that what is available to
us this year.
Yet, as difficult as it may be to secure
adequate funds for the courts, I wish to
bring my remarks tonight to a close by
urging you to support the proposition that
funding for the courts in FY2013 must include funds for an increase in judicial compensation. In the tradition of Jack Webb’s
“Joe Friday,” here are the facts and just the
facts:
• A Massachusetts trial judge earns
$129,500 per year; Massachusetts
judges and clerks have had one pay
raise in the past 13 years (2006) and
receive no cost of living allowance.
• Massachusetts now ranks 47th out of
50 in terms of judicial salaries in the

at a rate greater than the increase in PellGrant recipients.
But what is truly remarkable is that
this increase in percentage of lack dovetails with other increases that are astounding and record-setting for the campus.
The students whose educations we aid
and endow are the best ever in the history of our university. For three years in a
row, we have recruited a class that broke
the previous year’s record for size and
achievement. Four years ago, we received
just over 27,000 applications for a firstyear class of 4,286, and this year we had
close to 33,000 applications for a firstyear class of nearly 4,700.
Last year, we awarded over 5,000 baccalaureate degrees for the first time in our
history: one of every 10 undergraduate degrees in the commonwealth comes from
UMass Amherst. The average SAT score
of our incoming students has increased 47
points in five years, and the high school
GPA is over 3.6. And the student body is
more diverse than ever: five years ago,
18.4 percent of our undergraduates were
minority students; this year, students from
ethnic minorities are 22.4 percent of the
incoming class.
These figures indicate a greater quality and depth of education through a richer and more various texture of voices, but
pragmatically in the long term, they also
make a UMass degree of greater competitive value, and of enormous promise.
External sources recognize that we
are definitely on the rise: this year, we
jumped five places on the U.S. News and
World Report’s Best Colleges list, to 94th
among all national universities, both public and private. From 2010 to 2012 we
rose 10 places, from 52nd to 42nd, among
all public national universities. Such significant leaps are a rare feat indeed, and it
means we will continue to attract remarkable students, who are the future of our
commonwealth.
Fortunately, we are able to give many
of our accomplished students access to an
excellent education through scholarships
funded through philanthropy. Indeed, for
the past two years, we set campus records

nation, adjusted for inflation, according to the January 2011 ranking by
the National Center for State Courts.
Among the states. In real dollars, some
comparisons include California at
$179,000, Pennsylvania at $164,000,
New Jersey at $165,000, Rhode Island
at $145,000, Virginia at $158,000 and
Illinois at $178,000.
• In Massachusetts, the legislatively
created Compensation Commission
(known as the Guzzi Commission),
comprised of persons outside of government, conducted a thorough study
of public sector salaries and the salaries of judges around the nation and
submitted its report on June 20, 2008,
in which it concluded that “[t]he evidence presented to and gathered by the
Board makes a compelling case for increasing the salaries of Massachusetts
judges” and recommended trial judges
salaries be increased to $160,000.
• Among Massachusetts public employees, there are thousands of people who
earn more in annual compensation
that the chief justice of the Supreme
Judicial Court, and their titles include
sergeant, lieutenant, captain, major,
chief, program coordinator, nurse,

ROBERT C. HOLUB

for fundraising, and we are on a trajectory
to have a very successful capital campaign.
As a research university with a sense
of public service and responsibility to our
state, we are also a site for innovation
and distinctive research that interweaves
with the commonwealth’s industry and
manufacture: our Center for Hierarchical Manufacturing this fall received a $20
million grant from the National Science
Foundation to apply the nanotechnologies
emerging from the CHM’s laboratories to
uses in the private sector.
Our research capacities are being enlisted more and more to the public service:
We have received a $3.2 million grant
from the National Science Foundation
Integrative Graduate Education and Research Traineeship program, also known
as IGERT, to begin an interdisciplinary
graduate program in offshore wind energy engineering, environmental science
and public policy.
Moving eastward, we are revitalizing our marine lab in Gloucester to study
ocean ecosystems, particularly, at present,
the effect of overfishing on populations of
bluefin tuna in the Atlantic.
And we have won a $7.5 million grant
to host the Northeast Climate Center for
the U.S. Department of the Interior to
study the effects of climate change.
We take great pride in our heritage, in
our past as old “Mass Aggie,” when we
were Massachusetts Agricultural College;

lecturer, assistant professor, associate professor, professor, director and
district attorney, to name only a few.
Incidentally, I applaud the decision by
public employers to pay these folks
an honorable salary. But it is more
than a bit ironic that the only group of
public employees who are guaranteed
an “honorable salary” in the Massachusetts Constitution of 1780 are the
judges.
• Finally, the annualized cost of the
Guzzi
Commission-recommended
salary adjustments is $26 million,
which includes all judges, clerks and
registers and their assistants. And our
view, by the way, is that the salaries
of judges, clerks and registers and
their assistants should remain linked
together. Phasing it in over two years
would thus cost about $12 million per
year.
So how do we get there from here?
Here, I will speak for the Massachusetts
Judges Conference, which represents about
85 percent of the state’s judges.
First, the MJC asks you to take a stand
and say that honorable salaries for judges,
at the level recommended by the Guzzi

and we still possess great strengths in our
Stockbridge School of Agriculture and in
the Department of Plant, Soil, and Insect
Sciences. Farming may seem humble and
unglamorous in a high-speed world of
information exchange, and of nanotechnology. But the problem of how to feed 7
billion humans on this earth in a sustainable and locally based way, with minimal
ecological impact on our planetary future,
is perhaps the most critical of all human
needs.
Anne Averill, associate professor
of insect sciences, received a five-year,
$3.3 million grant from the U.S. Department of Agriculture to develop strategies
for protecting wild bees in farming areas
throughout the Northeast. Our students
are building permaculture gardens all
over campus, and learning how to plow
with rescued draft horses at Hadley Farm,
and are studying ways of farming that are
smaller, locally based, more sustainable,
and ultimately, independent of the need
for foreign oil.
Our future — and by this I mean not
only UMass Amherst’s future, but our
shared future, our commonwealth’s future — is in our history. That is where
perhaps our most necessary innovation
and greatest creativity lie.
Just like the Massachusetts Bar Association, our success is deeply interwoven
with the health of our state. We must continue to make the highest quality of education available to citizens of the commonwealth, and make sure that our students
continue the momentum of their innate
brilliance and talent, and convey that brilliance into a bright future for Massachusetts, for our country and for our globe.
I have the utmost faith in this university’s ability to create and innovate
in grounded ways, linked to the region,
linked to local community, but that ultimately have a global effect. In this way,
UMass Amherst is a harbinger and exemplar. We are proud to belong to such
a strong university system and to a gifted
and resilient commonwealth.
I welcome you to our campus. Go
UMass! n

Commission ($160,000 per year), should
be treated as a core element of court funding for FY2013;
Second, the MJC asks you to take a
stand and say that honorable salaries for
judges, at the level recommended by the
Guzzi Commission ($160,000 per year),
should not be bargained away, under any
circumstances, for any other element of
court funding; and
Third, the MJC asks you and the MBA
to work with us in developing a strategy
to take this issue to a broader audience of
government leaders, leaders of the business
community, the media and others to establish an effective coalition in support of a
compensation increase for judges, clerks
and registers in the upcoming fiscal year.
On behalf of my president, Judge James
Collins, who served with distinction in the
Massachusetts House for 14 years before
assuming the duties of a Juvenile Court
justice, and who could not be here tonight
because he is chairing the MJC’s annual
business meeting, I salute each and every
one of you for your extraordinary service to
the legal profession and thank you and the
MBA for your commitment to the public
interest and your unfailing support for the
Massachusetts judiciary. n

T:4.875 in
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Hundreds of members of the legal community gather annually for the Walk to the Hill for Civil Legal Aid.

SAVE THE DATE

Walk to the Hill Jan. 26
because of ongoing economic pressures.
To avoid further cuts and help restore
service levels, organizers are requesting
$14.5 million, a $5 million increase, for the
civil legal aid line item in next year’s state
budget.
The event is sponsored by the Equal
Justice Coalition, Massachusetts Bar Association and Boston Bar Association. For
more information, visit www.equaljustice
coalition.org. n

T:15.375 in

The 13th Annual Walk to the Hill for
Civil Legal Aid will take place on Jan. 26 at
the Statehouse’s Great Hall, from 11 a.m.
to 1 p.m.
The rally, which is held each year to bring
attention to civil legal aid programs, is more
desperate this year than ever before, event
organizers say, because of the combination
of a 78 percent decline in income generated
from the Interest on Lawyers’ Trust Accounts
(IOLTA) program and other cuts to programs

News from the Courts
SJC task force issues
hiring and promotion
action plan
A Supreme Judicial Court task force
has issued a plan for improving the Trial
Court’s hiring and promotion procedures
that can be put in place once its hiring
freeze is ended.
The Court has reviewed the Nov. 8
report — “Action Plan for Hiring and
Promotion of Employees of the Trial
Court Recorder, Clerks and Registers of
Probate” — which is the fifth in a series of comprehensive reviews exploring
a different part of the court system. The
SJC’s Task Force for Hiring in the Judicial Branch is chaired by former Attorney
General Scott Harshbarger.
Court officials said the action plan
reinforces the core principles and best
practices approach outlined in the prior
reports, including emphasis on the need
for the Trial Court’s Human Resources
Department to have an enlarged role in
recruitment, hiring, promotion, training
and performance evaluation of court employees.
The task force recommends that the
clerks, registers and the recorder, who are
the appointing authorities for their offices,
continue to make the final decisions on
the applicants hired to work in their offices, but underscores that each applicant
should meet common, statewide mini-

To review Massachusetts
court guidelines and reports,
go to www.mass.gov/courts.

mum qualifications for various positions
and participate in standard Trial Court
employee training programs and evaluations.
Chief Justice for Administration &
Management Robert A. Mulligan established a 21-member committee, chaired
by Juvenile Court Chief Justice Michael
F. Edgerton, to undertake a thorough review of the Trial Court’s Personnel Policies and Procedures. The committee will
follow the recommendations set forth in
the SJC Task Force reports to enhance the
role of the Human Resources Department
so that, when the Trial Court hiring freeze
is lifted, it will be prepared to provide
effective oversight of the hiring and promotion of employees and perform other
expanded HR duties.
“This critical effort will ensure our effective implementation of the recommendations on merit-based hiring and promotion provided in the series of excellent
reports submitted by the SJC Task Force
on Hiring,” Mulligan said.
“We will continue to implement the
Task Force recommendations to bolster
public confidence in the way that court
employees are recruited, promoted and
trained,” said SJC Chief Justice Roderick
L. Ireland. “I commend the Task Force
members for their diligent, thoughtful
work.”
The SJC Task Force will prepare a final report to the Court and will continue
to monitor the transformation of hiring
and promotion practices in the Probation
Department.
The report can be found at www.
mass.gov/courts/press/prguide.htmlunder
the Nov. 17 listing. n

Today, more and more companies rely on the cloud to access
information and share files so that teams can productively collaborate
in real time, regardless of location. That means the speed and ease with
which you access the cloud is just as important as what is stored there.
Comcast Business Class Internet brings you the cloud at speeds
up to 66 times faster than T1. Or flexible data solutions like Metro
Ethernet make access to the cloud even better.
800-391-3000 | business.comcast.com
Restrictions apply. Not available in all areas. Speed comparison between Comcast 100 Mbps service
and standard 1.5 T1 (downloads only). Actual speeds vary and are not guaranteed. Call for details.
Comcast © 2011. All rights reserved.
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Increased caseload requires CPCS to fill hundreds of positions
As a result of changes enacted in the
state’s fiscal 2012 budget, the Committee for
Public Counsel Services needs to hire hundreds of attorneys in a variety of positions,
locations and salary levels. CPCS is the statewide agency that provides legal representa-

tion to the commonwealth’s poor in criminal
and civil court cases.
The hirings are needed to accommodate
a shift in the handling of the state’s indigent
criminal cases, with a greater burden falling
on CPCS public counsel staff. CPCS staff

will now handle 25 percent of the total caseload, while 75 percent will be assigned to
private counsel.
See the current list of available positions
at www.publiccounsel.net and select “Employment Opportunities” on the left side for a

CPCS OVERHAUL
Continued from page 1
When
Springfield-based
attorney David Hoose met Patrick 20
years ago, he thought “this was a
guy that has some understanding that
you can’t put a price tag on justice.”
Hoose, who took over the private indigent defense in Hampden County when
he formed the Hampden County Lawyers
for Justice, said Patrick “clearly doesn’t”
think that way anymore.
In a CommonWealth magazine article,
Jay Gonzalez, Massachusetts’ secretary
of administration and finance and a newly
appointed CPCS board member, said “a
system that pays private bar advocates by
the number of hours they work provides
an incentive to take longer to resolve
cases, not necessarily to achieve a better
result.”
“There’s been this undertone from the
administration ... that everybody is milking the system and is getting fat off the
system,” Hoose said. “Anyone who does
this work as a member of the private bar
certainly resents that.”
Patrick didn’t get the overhaul he was
seeking, but CPCS must now take on 25
percent of the caseload, resulting in the
hiring of hundreds of attorneys.
“It’s quite a dramatic change,” said
Benedetti. “It has required an enormous
number of hours in terms of planning,
looking at caseloads and making a determination of how many attorneys we’re
going to need.”
“We’ve had no one [from the private
bar] apply for any of the public defender
jobs that I’m aware of … because salaries
are really very low,” Hoose said. Panel
members believe the governor’s plan “is
inevitably headed to a very bad situation. No one wants to be stuck in a job
where you’re overworked, underpaid
and morale is terrible. I think that’s the
great fear.”
CPCS also faces finding enough
space for its new employees, a time-consuming process. “Meanwhile, at the same

time, everybody is doing their usual job,”
Benedetti said. “Morale is a challenge.
There’s just so much more to do and not a
lot of resources to do it.”
A concern of everybody involved is
whether the quality of the representation
will diminish.
“There is always the possibility that as
attorneys, we take more cases ... become
overwhelmed and cannot properly represent each individual client,” Benedetti
said. “That is something we are going to
keep a close watch on.”
“All the talk [from Patrick] was on
how we are going to save money,” Hoose
said. “No matter how dedicated or talented full-time public defenders are, [with
Patrick’s plan] they’re going to be underpaid and overworked. Morale and quality
of representation is going to suffer.”
MBA Chief Operating Officer and
Chief Legal Counsel Martin W. Healy, another newly appointed CPCS board member, said he would like to see more private
bar advocates apply and take positions
with the agency. “The legislation priority
for the newly created positions should be
given to the women and men that are currently working as bar advocates.”
Another change is how CPCS board
appointments are made. The 15-member board was once solely appointed by
the Supreme Judicial Court. Now board
members are chosen by the SJC, the governor, the House and the Senate.
CPCS board members were also previously able to take on cases set aside for
the private bar. They can no longer do that,
which resulted in certain board members
becoming ineligible for reappointment.
Structural changes to any organization
can be a challenge and it remains to be
seen what effect they’ll have.
“It remains to be seen what the effect on our clients will be,” Benedetti
said. The administration has “done what
they’ve done. We need some time to access the result of this change.” n

MBA COO Healy, 14 others
named to new CPCS board

Kristin Cantu is a freelance writer.

SAVE
THE DATE
MASSACHUSETTS BAR FOUNDATION
2012 ANNUAL MEETING
FEATURING:
GREAT FRIEND OF JUSTICE AWARD
AND KEYNOTE ADDRESS:

THE HONORABLE
WILLIAM G. YOUNG
JUDGE OF THE UNITED STATES DISTRICT COURT,
DISTRICT OF MASSACHUSETTS

GRANTEE ADDRESS:

ELIZABETH SOULÈ, ESQ.
METROWEST LEGAL SERVICES

January 25, at 5:30 p.m.
Social Law Library — John Adams Courthouse — Boston

Martin W. Healy, the Massachusetts
Bar Association’s chief operating officer
and chief legal counsel, was appointed to
the governing committee of the Committee for Public Counsel Services with 14
others. CPCS is the statewide agency that
provides legal representation to the commonwealth’s poor in criminal and civil
court cases.
Previously, the Supreme Judicial Court
appointed all 15 members, but the state’s
fiscal 2012 budget divided up the appointments. The SJC now appoints nine members, with the six remaining positions appointed by the governor, Senate president
and speaker of the
House of Representatives, with two selections each.
“I look forward
to working with the
new committee to
preserve our constiMARTIN W. HEALY
tutional mandate to
provide quality counsel during a time of
fiscal constraint and rising costs due to expanding criminal justice policies,” CPCS
Chief Counsel Anthony Benedetti said.
Of the SJC appointments, five of the
nine must have the following backgrounds:
one with experience as a public defender,
one with experience as a private bar advocate, one who has criminal appellate experience, one with a background in public
administration and public finance, and one
who is a current or former dean or faculty
member of a law school.
The other six selections must “have a
strong commitment to quality representation in indigent defense matters or have
significant experience with issues related
to indigent defense.”
Healy also serves as a member of the
Board of Bar Examiners and is a former
hearing committee member of the Board
of Bar Overseers. In the early 1990’s,
Healy worked with MBA leadership to
formulate the MBA’s Standing Committee
on Bar Advocates. He is the MBA’s chief
legal advisor and liaison to the legislative, executive and judicial branches. He
is responsible for legal advice in corporate
matters and legal support in issues of public policy concerning the practice of law
and administration of justice. He serves
as counsel to the MBA’s leadership team
and its House of Delegates and Executive
Management Board. Healy works with the
MBA’s sections and committees in developing policy, analyzing legislation, drafting bills and testifying before court, legislative and regulatory bodies.
“I have a long and positive working
relationship with both the private bar ad-

description of the openings and how to apply.
CPCS notes that it is committed to protecting the fundamental constitutional and
human rights of its clients by providing zealous advocacy, community-oriented defense
and excellent representation. n

CPCS board
members
GUBERNATORIAL APPOINTMENTS
JAY GONZALEZ, Esq., secretary, Executive
Office of Administration and Finance
BRIAN J. GOSSELIN, chief of staff and
director of administration, Executive Office
for Administration and Finance
HOUSE APPOINTMENTS
MARTIN W. HEALY, Esq., chief
operating officer and chief legal counsel,
Massachusetts Bar Association
JAMES C. KENNEDY, Esq., counsel to the
House of Representatives
SENATE APPOINTMENTS
KATHERINE CRAVEN, assistant vice
president for capital finance, University
of Massachusetts, and executive director,
University of Massachusetts Building
Authority
RONALD S. SULLIVAN JR., Esq., clinical
professor of law at Harvard University
School of Law and director of the Harvard
Criminal Justice Institute
SUPREME JUDICIAL
COURT APPOINTMENTS
LAWRENCE J. MCGUIRE, Esq., of
counsel, Andrews and Updegraph PC
The following members
were reappointed:
JACK CINQUEGRANA, Esq., executive
committee member, Choate, Hall & Stewart
LLP and co-chair of the firm’s Litigation
Department and Government Enforcement
& Compliance Practice Group
THOMAS DRECHSLER, Esq., partner,
Byrne & Drechsler LLP
JULIO R. HERNANDO, Esq., partner,
Gaughen, Gaughen, Lane & Hernando
JOSEPH L. KOCIUBES, Esq., partner,
Bingham McCutchen LLP
ARNOLD ROSENFELD, Esq., senior
counsel, Sarrouf Law LLP
CAROL STEIKER, Esq., Henry J. Friendly,
professor of Law at Harvard Law School
TIMOTHY G. WATKINS, Esq., assistant
federal defender, Office of the Federal
Public Defender
W. PAUL WHITE, Esq., principal,
The Karol Group Inc.

vocate community and the public defender
staff. I look forward to continuing these
exciting efforts. There is virtually no other
area of the law as important to the public
and the administration of justice than our
criminal justice system. The high quality
of representation provided by our state’s
bar advocates and public defenders is an
unparalleled national model.” n
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MBA welcomes the newest members of the bar
BY TRICIA M. OLIVER
Nearly 100 of Massachusetts’
newest lawyers gathered across the
street from the Massachusetts Bar
Association’s Boston headquarters
on Nov. 30 to celebrate their recent
admission to the bar. New admittees
and members of the group hosting the festive event — the MBA’s
Young Lawyers Division — enjoyed a special networking event
from 6 to 8 p.m.
The congratulatory event followed a series of swearing-in ceremonies held in historic Faneuil Hall
earlier in the month. Just over 1,500
attorneys were sworn into the Massachusetts bar during the series. n

RIGHT: The newest members of the bar
listen to MBA Secretary Robert W. Harnais’
remarks. At each of the swearing-in
ceremonies held in November, an MBA officer
addressed the new admittees to describe
how the MBA serves as a valuable resource
for new attorneys, as well as offering other
words of wisdom.
BELOW: New admittees and members of
MBA’s Young Lawyers Division gathered on
Nov. 30 at Max & Dylan’s in Boston.
PHOTOS BY KELSEY SADOFF
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Program puts attorneys to work for low-income clients
PRO BONO PROGRAM
Continued from page 1
“I am trying to make sure she lives in
an environment that is safe for both her and
her family,” said Adler, who hopes to settle
the case soon. He sent a demand letter to the
landlord and property manager asking that
they not only treat his client’s unit, but the
entire complex in order to remove the infestation. Adler is also seeking rent abatement
to cover his client’s moves, and for hospital
bills incurred after the client’s son was bitten by a bed bug.
“I am hoping to find that the infestation
is fully resolved,” said Adler, who operates
his own personal injury practice, the Law
Office of Jon Adler, in South Boston.
MLP Boston Executive Director Samantha Morton is delighted that the MBA is
partnering with medical-legal partnerships.
Currently, there are more than two dozen
volunteers signed up for the program, which
expects to accept volunteers on an ongoing
basis.
“I knew the project would be in good
hands with the MBA,” Morton said. “By
embracing this initiative, the MBA is pushing the envelope yet again in showing that a
lawyer can advance many interests society
has.”
Morton said it is important for attorneys
to understand that their legal work goes beyond promoting justice. “Legal advocacy is
promoting health and well-being.” she said.
Medical-legal
partnerships,
often
housed with a local or regional legal services organization, work with hospitals, clinics
or other institutions to provide free legal services to needy patients. Members of health
care teams refer patients with legal crises
and/or health emergencies that have a legal
component directly tied to the MLPs.
The MBA Pro Bono Prescription aims
to supplement, through volunteers, the work
of MLP staff attorneys. The program will
allow MLPs to help a larger number of vulnerable patients across Massachusetts at a
time when legal aid organizations are seeing
the number of struggling residents growing
in every community.
Attorneys interested in joining the program should contact the MLP in their region. Contact information for the MLPs
participating in the program, as well as
details on any upcoming programming or
open houses, is available at www.massbar.
org/ProBonoRX. Interested lawyers will
be matched with cases based on the MLPs’
needs and the individual’s expertise and
availability.
“There is an outpouring of volunteers,”
said MBA Vice President Jeffrey N. Catalano, who said that attorneys had signed up
at each of the program’s three open houses
in Worcester, Boston and Springfield. They

JUDITH ROTHBARD TATE

have also expressed interest by contacting
the MLPs through the MBA website or by
speaking with MBA officers.
The idea for the program came when
Catalano, a partner at Todd & Weld LLP
in Boston who specializes in medical malpractice, was asked by Morton to speak at a
medical-legal conference in Worcester last
year.
“I was inspired by how successful
they are and the energy behind the people
involved,” said Catalano, who thought it
would be a great idea to get the MBA involved.
Another volunteer attorney, Judith Rothbard Tate, joined the program in September
after becoming intrigued by the idea of a
medical-legal partnership.
“I thought it was an exciting way to
meet both health care needs and legal needs
simultaneously,” said Tate, who focuses on
real estate law in her home office in Berlin,
but also has a background in criminal, family and personal injury law.
She is currently working on establishing her client as the guardian for an adult
in Worcester with an intellectual disability
by filing the appropriate petitions with the
court. The case had already been referred to
and passed on by a number of attorneys because of the expertise required.
Among the documents required to file
the guardianship are a clinical team report
that must be completed by the incapacitated
person’s primary care physician, a psychologist and a social worker. “One of the benefits of the medical-legal partnership is the
link between the attorney and treating physicians,” Tate said.
She was so compelled to focus on pro
bono work that she began working at a community legal aid office in Worcester last fall.
She said lending legal expertise and advice
is important, especially when it comes to
medical-legal problems.
The next phase of the Pro Bono Prescription program will include additional open
houses and recruitment efforts, as well as
training programs for existing volunteers. n

Red Flag Alerts

As part of the program’s first phase, informational open houses for the MBA’s Pro Bono Prescription were held
in Worcester (top); Springfield (center); and Boston (bottom).

Provided by The Warren Group
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Keeping an eye out for delinquencies can be difficult. Red Flag Alerts deliver
the information you need in an actionable format.
Red Flag Alerts combine new tax lien filings with lis pendens and petition
filings. They contain more detailed information than you get from other
sources. Important things like owner-occupancy status, property and owner
address, an automated value model for the property in question and more.

Essential, timely Red Flag Alerts delivered to you automatically.

10

MASSACHUSETTS LAWYERS JOURNAL | JANUARY 2012

MASSACHUSETTS LAWYERS JOURNAL | JANUARY 2012

11

BAR NEWS

UMass Amherst is stage for Nov. HOD meeting
Delegates support improved civility, fee for ad hoc vice cases;
legislation setting different parole rules for state, HOC inmates

Martin W. Healy delivers his Chief Operating Officer and Chief Legal Counsel’s Report.
way cities. He also shared that Eric Parker
and Radha Natarajan have convened a
task force to carefully analyze the issues
that have led to a troubled law economy
for newly minted law school graduates.
He also told the MBA delegation that
Christopher Kenney and Marsha Kazarosian were assigned to lead a task force on
mandatory continuing legal education,

following a lively discussion on the topic
at the September HOD meeting. Campbell then pointed to the MBA’s two highprofile fall events — the 2011 Bench Bar
Symposium featuring Supreme Judicial
Court Chief Justice Roderick L. Ireland,
and the 2011 Family Law Conference —
mentioning that he was pleased with the
success of both. “Social and educational

The next House of Delegates meeting
will take place at UMass Medical School in
Worcester on Thursday, Jan. 19, beginning
at 1:30 p.m. UMMS Vice Chancellor for Government and Community Relations James B.
Leary will provide some remarks at the beginning of the meeting.
UMMS is the commonwealth’s first and
only public academic health sciences center.
It was founded in 1962 to provide affordable,
high-quality medical education to state residents and to increase the number of primary
care physicians practicing in underserved
areas of the state. The three UMMS graduate schools are the School of Medicine, the
Graduate School of Biomedical Sciences and
the Graduate School of Nursing.
Consistently ranked by U.S. News &
World Report as one of the leading medical
schools in the nation for primary care education, it is also a world-class research institute,
receiving more than $250 million of funding
in fiscal year 2010. UMMS professor Craig C.
Mello, PhD, was recognized in 2006 with the
Nobel Prize in Physiology or Medicine for his
collaboration on discoveries related to a cellular process that offers significant potential for
understanding and, ultimately treating, human
disease.

programs are still of interest,” he said.
Following the other officer reports,
MBA Chief Operating Officer and Chief
Legal Counsel Martin W. Healy provided his report. Healy reported that 20

#

Keeping with MBA President Richard P. Campbell’s goal to have delegate
meetings at the University of Massachusetts’ various campuses across the commonwealth, the Massachusetts Bar Association House of Delegate gathered
at UMass Amherst for its November
meeting.
Following an introduction from
Campbell, Dr. Robert C. Holub, chancellor of UMass Amherst, welcomed the
group to the campus on Nov. 10. See his
remarks on page 4.
As part of his president’s report,
Campbell provided updates on his three
key initiatives — public awareness on
underfunded courts; engagement in initiatives and analysis pertaining to the state’s
gateway cities; and the evaluation of the
ongoing relevancy of law schools —
as well as other important association
updates.
Specifically, Campbell explained that
work continues on a video series to highlight the negative impact of underfunded
courts. The MBA series, when complete,
will be showcased on massbar.org later
this calendar year and marketed in part
by billboards across the state. In addition, Campbell informed the group that
the MBA has reached out to MassINC,
UMass Boston and UMass Dartmouth to
discuss opportunities to collaborate on
issues pertaining to Massachusetts’ gate-

Next HOD Jan. 19
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MBA task force examines
high unemployment rate
for law school graduates
Parker and
Natarajan convene
group to analyze
solutions
BY JENNIFER ROSINSKI
The Massachusetts Bar Association
has assembled a 13-member Task Force
on Law, the Economy and Underemployment to explore, identify and analyze
root causes of and potential solutions
to the underemployment of recent law
school graduates in Massachusetts.
Examining whether law schools can
do a better job preparing students for
a career in the legal
profession is one
of MBA President
Richard P. Campbell’s priorities for
his 2011-12 term.
Like other professions, the current,
RICHARD P.
weakened economy
CAMPBELL
provides bleak prospects for recent graduates, he said.
“Often burdened with upwards of

$150,000 of debt, many new students
emerge from law schools unequipped to
thrive in the current law economy, raising issues regarding the expense and effectiveness of the
current three-year
model,” Campbell
said. “A lost generation of recent law
school
graduates
has formed, many
of which are turning to solo practice
without either prior RADHA NATARAJAN
experience or access
to mentors.”
In addition to cochairs Eric J. Parker
and Radha Natarajan, whose appointments were previously
announced,
the remaining members who have been
ERIC J. PARKER
appointed include a
judge, a recent law school graduate and
a college advisor.
Also, the deans at all nine Massachusetts law schools have been invited to appoint a liaison to the task force in an effort to build collaboration. 20

#
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FEATURED MEMBER BENEFIT:

Traps for the Unwary on
its way to all members
The sixth edition of Traps for the Unwary is being mailed to all MBA members this month. It is the first revision
since 2004, and mentions numerous new
hazards for lawyers to avoid.
“As laws and regulations increase in
detail and complexity, more traps are created for lawyers, especially for lawyers
who accept cases outside a narrow area of
concentration,” said
James E. Harvey
Jr.,
editor-in-chief
of the sixth edition.
Harvey, managing
partner at O’Malley
and Harvey LLP in
Boston, also edited
the first edition of
Traps, in 1988. He is
JAMES E.
a former co-chair of
HARVEY JR.
the MBA’s Civil Litigation Section.
“No one person knows all the traps
that lurk in wait for lawyers, so we are
lucky to have the combined wisdom of
more than 100 lawyers who have contributed to the project,” he said.
The publication’s broad range of topics includes:
• 26 short statutes of limitations;
• A new chapter, Settlements and Releases, with 16 entries;
• A list of obligations that are not dischargeable in bankruptcy;
• The vulnerability of lawyers to large
financial losses from criminal fraud
when they transfer funds between
parties;

A generous contribution from the MBA Insurance
Agency Inc. has enabled the MBA to publish Traps for
the Unwary and mail a copy to each member.
• The peculiar risks to lawyers insured
under claims-made legal malpractice
policies; and
• The dangers to both plaintiff lawyers
and defense counsel resulting from
statutes of repose.
This edition includes a table of cases,
an all-new index and a new system of organization, all designed to make Traps a
quick desktop reference.
Funding for Traps for the Unwary
has been provided by the MBA Insurance
Agency Inc. n
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Calendar of Events

Member Spotlight
PCBA’S CREEDON RECEIVES
MBA’S COMMUNITY
SERVICE AWARD

where he served on the PCBA board and
eventually became president. He is active
with the PCBA and is a mentor to lawyers
in the area.
A former first assistant district attorney in Plymouth County, Creedon is
now a partner at Silverstein & Creedon in
Brockton.
He has had a strong impact on the
community, including devoting the past
30 years as a member and chairman of the
Cardinal Spellman High School Advisory
Board. He has served on the Old Colony
Y Board of Trustees and as chairman of
the Committee of Board of Governors.
Creedon is also a member of the President’s Executive Committee for 14

#

The Massachusetts Bar Association
presented John F. Creedon with the MBA
Community Service Award for his dedication to supporting the legal profession and
community. It was given at the Plymouth
County Bar Association’s Annual Meeting at the Thorny Lea Golf Club in Brockton on Dec. 8.
“John Creedon’s service in and beyond the bar in Plymouth County is exemplary,” said MBA President Richard P.
Campbell.
Creedon’s public service began with
the Plymouth County Bar Association,

Wednesday, Jan. 4

Thursday, Jan. 5

Part IV: Remedies and Protections
under the MUPC
Noon–4 p.m.
MBA, 20 West St., Boston

Tuesday, Feb. 7

Mock Trial Judge’s Orientation
5–6:30 p.m.
MBA, 20 West St., Boston

Part V: Estate Planning under the
MUPC Drafting Wills and Trusts
Noon–4 p.m.
MBA, 20 West St., Boston

Tuesday, Jan. 10

Thursday, Jan. 19
MBA House of Delegates
meeting
12:30–5 p.m.
UMass Medical School, 55 Lake Avenue
North, Worcester

Wednesday, Jan. 25
Massachusetts Bar Foundation
Annual Meeting
5:30–7:30 p.m.
John Adams Courthouse, Social Law Library,
One Pemberton Square, Boston
For information, call (617) 338-0647 or visit
www.massbarfoundation.org
Members of the legal community participate in the Ninth Annual In-House Counsel Conference.

Thursday, Jan. 26

Ninth Annual In-House
Conference focuses
on risk management

How to Start and Run a
Successful Solo or Small-Firm
Practice
9 a.m.–5 p.m.
Lombardo’s, 6 Billings St., Randolph

Numerous attorneys and judges gathered at the Massachusetts Bar Association
for its Ninth Annual In-House Conference
on Dec. 9. The event, co-sponsored by the
New England Corporate Counsel Association, focused on providing in-house
counsel with current risk management
techniques.
The conference’s panel discussions
covered a range of topics, including the
success of the Superior Court Business
Litigation Section Pilot Program, management of litigation risks and dispute
resolution mechanisms, as well the relationship between in-house and outside
counsel.
The conference began with a presentation from keynote speaker William Sinnott, of the City Corporation for the City
of Boston, who devoted his address to
crisis management techniques. The MBA
also introduced five-minute lightning
round sessions this year, which outlined
new in-house counsel developments.
“We are creatures of order, planning
and preparation,” said Sinnott, who cautioned participants to realize that much
like life, many in-house counsel practices

Tuesday, Jan. 17

MUPC Basics: An Overview
of the New Massachusetts
Uniform Probate Code
9 a.m.–5 p.m.
Lombardo’s, 16 Billings St., Randolph

Final Directives: Medical and
Legal Perspectives on Death
and Dying
3–7 p.m.
MBA, 20 West St., Boston

BY ASHLEY M. TARCHARA

THE MUPC
DEMYSTIFIED:
AN IN-DEPTH
SERIES ON THE NEW
PROBATE CODE

MBA Monthly Dial-A-Lawyer
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

13th Annual Walk to the Hill for
Civil Legal Aid
11 a.m.–1 p.m.
Massachusetts Statehouse Great Hall, Boston

MBA Monthly Dial-A-Lawyer
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, Feb. 2
Contempt Actions in the
Probate and Family Court: Cut
and Dry?
3–5 p.m.
Norfolk Probate and Family Court, 649 High
St., Dedham
It’s Confidential — Privilege
Law in Massachusetts
4:30–7 p.m.
MBA, 20 West St., Boston

Thursday, Feb. 9
Tiered Community Mentoring
Program
10 a.m.–noon
Roxbury Community College, 1234 Columbus
Avenue, Roxbury Crossing

Wednesday, Feb. 29
Fundamentals of a Civil Jury
Trial: Courtroom Conduct and
Procedures
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, Feb. 1
A Criminal Lawyer’s Guide to
Practice in the Massachusetts
District Courts
Noon–4 p.m.
Massachusetts School of Law, 500 Federal St.,
Andover

Real-time webcast
available for
purchase through
MBA On Demand at
www.massbar.org/
ondemand.

FOR MORE INFORMATION, VISIT
MASSBAR.ORG/EVENTS/CALENDAR
PHOTOS BY ASHLEY M. TARCHARA

Katharine Bolland, deputy general counsel of UMass
Memorial Health Care in Worcester, left, and
Krishnendu Gupta, vice president and deputy general
counsel of EMC Corp. in Hopkinton, lead one of the
panel discussions.
do not lead to order and predictability.
Planning for this unpredictability, while
doing what’s best for the client and organization, was the focus of each panel
discussion covered throughout the day. n
Attorneys who were unable to attend the conference
can purchase a recorded version through MBA On
Demand at www.massbar.org/ondemand.

MBA member benefit:

Daily legal headlines
Find the latest legal news
at www.MassBar.org.

Updated every day, view headlines related to
state and federal laws, the legal profession
and the MBA at www.MassBar.org.
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TAX LAW

IRS launches worker classification settlement program
BY CHRISTOPHER G. BECK
Whether a business should treat a particular worker as an employee or an independent contractor has been a longstanding
source of contention between the business
community and the Internal Revenue Service. Generally, business owners recognize
that the tax and regulatory requirements are
less onerous when they treat their workers
as independent contractors rather than employees.
Therefore, the incentive for many is to
find a way to treat their workers as independent contractors. Because worker classification is based on the facts and circumstances
of each case, attempts by the IRS — as well
as state tax and unemployment authorities — to reclassify workers have often led
to litigation. By 1978, Congress offered a
safe harbor for businesses that misclassified
employees as independent contractors. The
safe harbor has since led to its own body of
case law. In light of these developments, the
issue of worker misclassification remains.
On Sept. 21, the IRS launched a Voluntary Classification Settlement Program
(VCSP), a program designed to provide employers an opportunity to reclassify workers
as employees for employment tax purposes.
The VCSP allows eligible employers to obtain relief similar to that offered under the
Classification Settlement Program (CSP)
for employers under examination. Under
the VCSP, employers not under examination
may voluntarily reclassify their workers as
employees for future tax periods, with limited tax liability for past nonemployee treatment of workers.
To qualify for the VCSP, employers must
meet eligibility requirements, they must apply through the VCSP, and they must enter
into a closing agreement with the IRS.
MEMBER SPOTLIGHT
Continued from page 13
Development at Stonehill College and
has served as president of the Horace
Howard Trust for two decades.
Previously, he served as president
of the Brockton City Council, was town
moderator in Easton for 15 years, served
as director of Old Colony Elder Services and sat on the board of Brockton
Central Inc., the city’s economic development board. In addition, over 26 years
Creedon has served as a board member
and chairman of the Division of Fisheries and Wildlife.

TAX SECTION CHAIR RICO
ELECTED FELLOW OF ACTEC

Lisa M. Rico was one of only two
Massachusetts attorneys recently elected a Fellow of the American College
of Trust and Estate Counsel (ACTEC).
Rico, who is chair of the MBA Taxation Law Section Council, is based in
Wellesley, where she focuses her practice on sophisticated estate planning at
Gilmore, Rees & Carlson PC.
Established in 1949, ACTEC is
a nonprofit association of more than
2,600 trust and estate lawyers who
practice throughout the United States,
Canada and the world. Candidates for
election as an ACTEC Fellow must
meet rigorous eligibility criteria including, but not limited to no less than 10
years of experience in the active private
practice of probate and trust law or estate planning.

According to the IRS, the program is
designed to increase tax compliance by
employers and reduce their burden by providing greater certainty for them, for their
workers and for the government. Commissioner Doug Shulman described the program as part of a wider effort to help give
employers a fresh start with their tax obligations. The program
is open to many businesses, tax-exempt organizations and government entities that
currently treat their
workers, or a class or
group of their workers, erroneously as independent contractors
CHRISTOPHER G.
or nonemployees and
BECK
want to prospectively
treat the workers as employees.
To qualify for the program, employers
must meet the following eligibility requirements:
• They must want to reclassify voluntarily certain workers as employees for
federal income tax withholding, FICA
and federal unemployment taxes for
future periods;
• They must presently be treating workers as nonemployees;
• They must have complied with any
Form 1099 filing requirements for the
past three calendar years with respect
to the workers they seek to reclassify
as employees. Employers will satisfy
this requirement if they provided
Forms 1099 to workers for the entire
time they worked for the employer if
they worked for the employer less than
three years;
• They must have treated the workers
consistently as nonemployees;
“ACTEC includes the premier trust
and estate practitioners and law professors, and we welcome the fall 2011
Fellows who have demonstrated exceptional skill and made significant contributions to the field of trust and estate
law,” said ACTEC
President Mary F.
Radford. “ACTEC
offers an incomparable environment
for practitioners and
professors to engage
with the best and
the brightest on “hot
topics,” and presents
LISA M. RICO
state, regional and
national opportunities for collegiality.”
Membership in ACTEC is by election of the Regents of the College. Individual lawyers and law professors
who meet the membership criteria are
nominated by Fellows of the College,
and subject to careful review by both
state and national membership selection
committees, prior to consideration by
the Regents of the College.
“I am honored to have been elected
to this position and proud to work sideby-side with the outstanding group of
professionals that make up ACTEC,”
Rico said.

OBAMA NOMINATES
JUDGE HILLMAN
FOR U.S. DISTRICT COURT

President Barack Obama has nominated the Hon. Timothy S. Hillman,
magistrate judge for the District of Mas-

• They must not currently have a dispute
with the IRS over whether the workers
are employees or nonemployees for
federal employment tax purposes;
• They currently must not be under examination by the IRS;
• They must not be under examination
by the Department of Labor or any
state agency for the proper classification of the workers; and
• They either must not have been subject to a prior IRS or Department of
Labor examination for the classification of workers, or if they have been
examined previously, they must have
complied with the results of the prior
examination.
Employers interested in reclassifying their workers as employees under the
program can apply by filing Form 8952:
Application for Voluntary Classification
Settlement Program.
Those employers who are accepted
into the program will be required to pay
10 percent of the employment tax liability
that may have been due on compensation
paid to the workers for the most recent tax
year, determined under the reduced rates of
Internal Revenue Code Section 3509. They
will not face interest or penalties, and they
will not be subject to an audit for payroll
taxes related to the reclassified workers for
prior years.
Additionally, an employer must agree
to extend the period of limitations on assessment of employment taxes for the
first three years after the date the employer elects to begin treating the workers as employees under the VCSP closing
agreement.
When asked about his expectations
regarding the popularity of the program,
Commissioner Shulman stated that it is unsachusetts, to serve on the U.S. District
Court for the District of Massachusetts.
Hillman, who sits in Worcester, was appointed Feb. 13, 2006.
The nomination was one of three
made by Obama, who said in a Nov.
30 White House release that his nominees “have displayed unwavering commitment to justice and integrity. Their
records of service to the public and
the legal profession are distinguished
and impressive and I am confident that
they will serve the American people
well from the United States District
Court bench. I am honored to nominate
them today.”
Hillman was recommended by Sens.
John Kerry and Scott Brown, who wrote:
“Judge Hillman has had an outstanding
career, from serving in private practice,
as counsel to several municipalities in
Massachusetts, and finally as a magistrate judge in Worcester. His reputation
as a thoughtful, fair and honest jurist is
widely known.”
The nomination must be approved
by the U.S. Senate.
Previously, Hillman served on the
Massachusetts Superior Court from 1998
to 2006 and the Massachusetts District
Court from 1991 to 1998. Prior to that,
he was in private practice for more than
a decade and served as city solicitor to
Fitchburg and Gardner and town counsel to Athol, Lunenburg and Petersham.
He received his J.D. in 1973 from Suffolk University Law School and his B.A.
in 1970 from Coe College in Cedar Rapids, Iowa. n

clear how many employers may enter the
program, or how much revenue it will generate. He did state, however, that the IRS
will maintain a “robust audit program” to
pursue employers who intentionally sidestep the law.
Should an employer forego the program and later face an employment tax
audit, the IRS will review the businessworker relationship by focusing on whether the business has the legal right to control
what work is done and how it is to be done
by its worker. In addition, the IRS will
consider the 20-factor test from Revenue
Ruling 87-41.
If an audit results in a change in the
status of workers from nonemployees to
employees, the result may be additional
tax, penalties and interest for prior years of
worker misclassification. The potential exposure could be substantial, even for small
businesses.
Even when not the subject of an audit, a business or a worker may complete
a Form SS-8: Determination of Worker
Status for Purposes of Federal Employment Taxes and Income Tax Withholding, to seek a determination by the IRS
of the business’ or the worker’s individual
circumstances.
When asked whether the Massachusetts Department of Revenue has plans
to issue its own classification amnesty
program to accompany the VCSP, a DOR
spokesman stated that the DOR conducted a similar amnesty in the past, but few
employers came forward. The spokesman
said that the DOR is not currently working to issue a directive. n
Christopher G. Beck is an associate attorney at Vacovec,
Mayotte & Singer LLP in Newton, a firm concentrating
in tax law. Beck focuses his practice on domestic and
international tax planning, compliance and controversy.

Updated
The Making
of a Judge
available
The path to
judicial selection
can be arduous.
Candidates
are
vetted
through
both public and
private
bodies,
including: the Judicial Nomination
Commission, the
Joint Bar Committee on Judicial
Appointments and the Governor’s Council.
Written by MBA Chief Operating Officer and Chief Legal Counsel Martin W.
Healy, the Massachusetts Bar Association’s
A Guide to the Massachusetts Judicial
Selection Process: The Making of a Judge,
gives a step-by-step account of how the
process works.
This second edition covers the most
recent executive order filed by Gov. Deval
L. Patrick, which established the current
Judicial Nomination Commission.
The guide is available online at
www.massbar.org/publications/guideto-the-massachusetts-judicial-selectionprocess. n
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LABOR & EMPLOYMENT

Massachusetts passes transgender rights bill
BY DANA L. FLEMING

DANA L. FLEMING
is an associate in
the Boston office
of Seyfarth Shaw.
She has significant
experience in
defending employers
against all types
of discrimination,
harassment and complex wage and hour
claims, and in providing employer counseling
and advice on a variety of topics, including
FMLA and reductions in force.
their gender identity, at the same time,
they may not assert their gender identity
“for any improper purpose.”5 Although
the bill does not specify what such an
“improper purpose” might be, this provision may allude to the contentious bathroom issue.
The bathroom question has already
been addressed by some courts. In the
landmark case of Cruzan v. Special Sch.
Dist., #1,6 the U.S. Circuit Court of Appeals for the 8th Circuit ruled in favor of
allowing transgender employees to use
the bathroom that best matches their new
presentation.
In Cruzan, David Nielsen had been
teaching in the Minneapolis public
schools for 30 years when he informed

administrators that he was transgender
and wanted to transition his biological sex
from male to female.7 The school worked
with Nielsen during the transition, meeting with parent groups, psychologists and
legal counsel to prepare for the change.8
Upon Nielsen’s new presentation as a
woman named Debra Davis, the school
allowed Davis to use the women’s faculty
restroom.9
The Cruzan case was brought by another female teacher, named Carla Cruzan, who claimed she was uncomfortable
sharing a restroom with Davis.10 Cruzan
filed claims for religious discrimination,
sex discrimination and hostile work environment on the grounds that the school
had improperly allowed Davis to use the
women’s faculty restroom.11
The 8th Circuit upheld the decision
of the U.S. District Court of Minnesota,
finding that the school had acted reasonably in accommodating Davis with access
to the women’s faculty restroom and noting that Cruzan was provided with several reasonable alternatives, including use
of the student female restroom near her
classroom and several single-stall unisex
bathrooms located throughout the building.12 On those facts, the court found that
the school’s decision to allow a transgender employee use of the women’s faculty
restroom did not rise to the level of 23

#

On Nov. 16, 2011, the Massachusetts
Legislature passed a bill to protect transgender people in Massachusetts from
discrimination in employment, housing,
mortgage loans and credit.1 The House
enacted the bill by a vote of 93-60, and
the Senate passed the bill on a voice vote
on the last day of the legislative session.
Gov. Deval Patrick signed the bill Nov.
23, which would go into effect on July 1,
2012.
The bill, entitled, An Act Relative to
Gender Identity, amends the commonwealth’s non-discrimination laws to include “gender identity” as a new protected category. Gender identity is defined as
“a person’s gender-related identity, appearance or behavior, whether or not that
gender-related identity, appearance or behavior is different from that traditionally
associated with the person’s physiology
or assigned sex at birth.”2
Pursuant to the language of the bill,
evidence of a person’s gender identity
may include “medical history, care or
treatment of the gender-related identity,
consistent and uniform assertion of the
gender-related identity or any other evidence that the person’s gender-related
identity is sincerely held, as part of the

person’s core identity.”3 The list of potential evidence of a person’s gender identity
is not meant to be exhaustive, and the bill
expressly accounts for the possibility that
there may be other sources of information
sufficient to establish an employee’s gender identity.4
Proponents of the bill spent six years
lobbying Beacon Hill for its passage and
consider it a major victory for the lesbian,
gay, bisexual and transgender (LGBT)
community, which is said to include
more than 33,000 transgender individuals
across the state.
However, the legislation is not a total
victory for transgender rights advocates
because it fails to protect transgender
people in public accommodations, such
as hotels, restaurants and clubs. Proposals to include public accommodations
language in the bill were rejected after
opponents dubbed it “the bathroom bill.”
If public accommodations were included
in the bill, critics argued, it would allow
biological males to gain access to women’s restrooms, locker rooms and other
changing areas — an outcome some in
the Legislature found unacceptable.
In what may have been a nod to opponents of the public accommodations
proposal, the bill provides the following
caveat: while transgender people may not
be discriminated against on the basis of

Professional
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Expansion of protection from retaliation
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concentrating in
cases involving
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general aviation.
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I. G.L. C. 151B, §4(4) AND
(4A) PROHIBIT RETALIATION
AGAINST FORMER
EMPLOYEES
The SJC announced its core holding in
the first paragraph of the decision, quoted
below in full:
This case involves bitter litigation
spanning more than a decade. It raises
the question, among others, whether
actions taken by an employer against
a former employee may violate G.L. c.
151B, §4 (4) and (4A), sections of the
antidiscrimination law that respectively
prohibit retaliation and interference
with a protected right. On this question,
we conclude that an employer or other
person may be liable to a former employee under these sections for retaliatory or interfering conduct that occurs
after the employment relationship has
terminated. 459 Mass. at 699.
But how did the SJC reach its decision? For years, plaintiffs and defendants
alike have understood that to make out a
prima facie case of retaliation, a plaintiff
must show:
… [i]n the absence of direct evidence of a retaliatory motive … that “he
engaged in protected conduct, that he
suffered some adverse action, and that
‘a causal connection existed between
the protected conduct and the adverse
action.’” 459 Mass. at 707 [citations
omitted].
Massachusetts courts have often utilized the phrase “adverse employment
action,” not simply “adverse action,” to
describe what the employer had done to
its employee.
Indeed, the SJC itself used the latter
formulation in MacCormack v. Boston
Edison Co., 423 Mass. 652, 662 (1996)
and Lipchitz v. Raytheon Co., 434 Mass.
483, 505-506 (2001). Relying on these
cases and on a close reading of “adverse
employment action,” employers have
argued that only retaliation that affects
workplace matters falls within the statute’s prohibitions and that therefore, only
actions taken against current employees
can be said to fall afoul of the statute.
Schive successfully argued otherwise,
both at trial and at the SJC. She showed
that federal law under Title VII and a host
of other employment statutes affords protection from retaliation to former as well
as current employees; that G.L. c. 151B’s
wording is broader than Title VII’s, so that
our state law should certainly reach former employees who are clearly protected
under Title VII; and the words “adverse
employment action” appear nowhere in
G.L. c. 151B.
Finally, she pointed out that in no prior
SJC decision had that Court encountered
and ruled squarely on the mat- 22

#

CONTINUED ON NEXT PAGE

This past year has seen major advances in the scope of protection from
retaliation afforded employees and others. On the federal level, in Thompson v.
No. American Stainless, U.S., 131 S. Ct.
863 (2011), the Supreme Court expanded
protection from retaliation to the fiancé of
an employee who had complained of discrimination, who had not himself made a
discrimination complaint.
In Massachusetts, in Psy-Ed d/b/a
Exceptional Parent Magazine and Joseph Valenzano v. Klein and Schive, 459
Mass. 697 (2011) (hereinafter Psy-Ed
v. Klein), the Supreme Judicial Court
made clear that G.L. c. 151B prohibits
retaliation against former employees
long after the employment relationship has ended. This article will focus
on Psy-Ed and the changes it makes in
Massachusetts law.
Psy-Ed v. Klein, decided May 12,
2011, arose from a lawsuit brought by
Psy-Ed Corp. and its CEO against its
former employees, Kimberly Schive and
Stanley Klein, in December 1999. Psy-Ed
accused the two of violating G.L. c. 93A,
interfering with its business, defaming it
and conspiring against it.
Schive, who is deaf, had worked for
Psy-Ed as an associate editor of Exceptional Parent Magazine. Soon after her
employment ended in late 1996, she filed
a complaint at MCAD alleging that she
had been denied accommodations and
experienced a hostile environment during her employment, and had been terminated, in part, because of her disability.
Klein, Schive’s boss, and editor-in-chief
at the magazine, later submitted an affidavit supporting her claims.
In the fall of 1999, Schive and PsyEd participated in an MCAD-sponsored
mediation. The mediation failed, in large
part, when Klein’s affidavit in support
of Schive was shared with Psy-Ed. The
MCAD was informed that the mediation
had failed, and issued a probable cause
determination on Dec. 2, 1999. Two
weeks later, Psy-Ed filed suit against
Klein and Schive. After filing administrative complaints, Klein and Schive each
counterclaimed for, inter alia, retaliation.
A bench trial was held in Middlesex
Superior Court in 1996. Prior to that time,
all the affirmative claims against Schive
had been dismissed, and a single defamation claim against Klein survived for
trial. However, both of Schive’s counterclaims survived, as well as Klein’s counterclaims.
Schive prevailed at trial on both her
counterclaims,1 but because the trial judge
retired, judgment in her favor did not enter until 2009. Psy-Ed appealed, and the
SJC sua sponte entered the case on its
docket after briefing, apparently in order
to clarify the scope of retaliation claims
under G.L. c. 151B. The case was argued
in January of 2011.
The SJC’s decision is complex and
dense, because of the long history of the
case, its complicated factual background
and the multiple claims to be addressed.
Many key holdings are found in footnotes.
What follows is a guide to the important
points and nuances in the SJC’s opinion
that relate to its core holdings regarding
retaliation claims under G.L. c. 151B.

DAHLIA C.
RUDAVSKY
is a partner at the
Boston employment
and labor law
firm of Messing,
Rudavsky & Weliky
PC. Rudavsky
represented
Kimberly Schive in Psy-Ed v. Klein.
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Summary process —
determining validity of title,
standing after foreclosure
ALFRED
GEOFFRION JR.
has practiced for 26
years in Springfield.
He concentrates
in real estate law
and conveyancing
as well as probate
and estate law. A
graduate of Western New England School
of Law, he currently is a member of the
East Longmeadow Zoning Board
of Appeals.

BY ALFRED GEOFFRION JR.
In Bank of New York v. KC Bailey,1
the Supreme Judicial Court undertook
to answer the question of whether or not
the Housing Court has the authority to
determine validity of title as a defense in
a summary process action after a mortgage foreclosure sale.
In 2005, Bailey had given a mortgage
to the Mortgage Electronic Registration
System (MERS) as nominee for America’s Wholesale Lender.2 The mortgage
(apparently) became part of a group of
mortgages securitized with Bank of New
York as trustee.3 In 2007, MERS, as
nominee, foreclosed the mortgage and
was the highest bidder at the foreclosure
sale and assigned the deed to Bank of
New York.4 Bank of New York subsequently brought a summary process action seeking to evict Bailey.5
Bailey, among other defenses, raised
the defense that Bank of New York was
not the owner because the sale was not in
compliance with the foreclosure statute,
due to defective notice, and the deed was
thus void.6
The record indicates Bailey claimed
to have not received any notice of the
foreclosure.7 Bank of New York submitted to the court a copy of the foreclosure
deed and of the legal notice for the sale,
but the date of publication was illegible.8
Bank of New York filed a motion for
summary judgment, asserting that it was
the owner as a result of the foreclosure.9
The justice in the Housing Court action allowed Bank of New York’s motion, stating that the only issue before the
court was whether the plaintiff is entitled
possession, and because the plaintiff
showed that its deed was recorded prior
to the service of the notice to quit, Bank
of New York had established a prima
facie case for possession.10 Bailey appealed.
The SJC summarily found that the
Housing Court has statutory jurisdiction
over summary process actions, but stated
that the issue was in this case whether
or not the defense of an imperfectly conducted foreclosure, and thus no standing,
was within the scope of the court’s authority.11 Citing New England Mut. Life
Ins. Co. v. Wing,12 the court stated that

a challenge to the landlord’s entitlement
to possession has long been considered
a valid defense to summary process,
particularly where the property was purchased at a foreclosure sale.
The court further cited cases dating
back to 1700, finding that the “summary remedy” provided a remedy to those
entitled to the premises.13 This requires
proof of the right to possession and that
legal title obtained by foreclosure may
be questioned.14 Indeed, it is incumbent
upon a purchaser at foreclosure sale to
establish his right to possession in a
summary process action.15
The SJC applied the standard for
summary judgment indicating that Bank
of New York had the burden of showing
that when no material facts in dispute regarding the legal title to the property.16
The court stated that such a plaintiff is
required to make a prima facie showing
that (1) it obtained the deed to the property at issue and that (2) the deed and affidavit of sale, showing compliance with
statutory foreclosure requirements, were
recorded.17 As Bank New York failed to
submit the affidavit of sale, the Court
vacated the allowance of the motion for
summary judgment and remanded the
case to the Housing Court.18
The practice note to be drawn from
this is that legal title is a predicate to
standing for bringing a summary process action following a foreclosure. In
any such summary process action, the
best practice would be for plaintiff’s attorney to introduce into evidence a certified copy of the foreclosure deed and
also a certified copy of the affidavit of
sale, showing compliance with the statutory foreclosure requirements. n

1)

460 Mass. 327 (2011).

8)

Id. at 329 n.4.

2)

Id. at 330.

9)

Id. at 329.

3)

Id.

10)

Id. at 331.

4)

Id.

11)

Id. at 331-32.

15)

Sheehan, 299 Mass. at 53.

191 Mass. 192, 195 (1906).

16)

KC Bailey, 460 Mass. at 334.

5)
6)

7)

Id.

12)

See U.S. Bank Nat’l Ass’n v.
Ibanez, 458 Mass. 637, 646
(2011).
KC Bailey, 460 Mass. at 329-30.

13)

(emphasis added)

Wayne Inv. Corp. v. Abbott, 350
Mass. 775, 775 (1966) (citing
Sheehan Constr. Co. v. Dudley,

14)

299 Mass. 51, 53 (1937) and New
England Mut. Life Ins. Co. v. Wing,
191 Mass. at 195, 196).
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Ibanez, Bevilacqua made simple for the non-conveyancer
BY THOMAS L. GUIDI
Massachusetts attorneys involved in
conveyancing or mortgage foreclosures, as
well as those employed as staff counsel or
underwriters by title insurance companies,
are all too familiar with the Supreme Judicial Court’s recent decisions in U.S. Bank
Nat’l Ass’n v. Ibanez1 and Bevilacqua v.
Rodriguez.2 The fallout from these decisions has created havoc for such practitioners. This article attempts to explain the
significance of these cases to the rest of us.
Prior to the Land Court’s decisions in
Ibanez and the companion cases of Wells
Fargo Bank Nat’l Ass’n v. LaRace3 and
LaSalle Bank Nat’l Ass’n v. Rosario,4 the
timing of the signing or recording of an assignment of a mortgage was generally not
considered critical to the validity of a foreclosure by the assignee of the mortgage.
In fact, until recently, paragraph 3 of
Real Estate Bar Association of Massa-

chusetts (REBA) Title Standard 58, as adopted in 1995, provided that a title is not
defective by reason of “[T]he recording
of an Assignment of Mortgage executed
either prior, or subsequent, to foreclosure
where said Mortgage has been foreclosed,
of record, by the Assignee.”5
That all changed following the Land
Court’s decisions in Ibanez, LaRace and
Rosario, each of which presented slightly
different facts. In Ibanez, the assignment
of the mortgage was executed after the
foreclosure process was initiated.6 The
same was true in LaRace, except that the
assignment contained language that purported to make it effective prior to the
commencement of the foreclosure proceedings.7 In Rosario, the assignment
was executed prior to commencement
of the foreclosure, but not recorded until
afterwards.8
The court found the foreclosures in
Ibanez and LaRace to be defective because the party foreclosing was not the

er again ad.pdf

holder of the mortgage at the time of the
foreclosure, as required under G.L. c.
183, Section 21, with which the courts
have always required strict compliance.9
The court found that the party foreclosing was not the holder of the mortgage
in either Ibanez or LaRace, since no assignment had been executed prior to commencement of foreclosure.10 In Rosario,
on the other hand, the court upheld the
validity of the foreclosure, noting that the
mere failure to record an assignment prior
to commencement of a foreclosure was
not the problem.11

Following these decisions by the Land
Court, REBA suspended paragraph 3 of
Title Standard 58 pending the appeal of
the Ibanez and LaRace decisions. The
SJC took these cases on direct appellate
review. Earlier this year, the SJC affirmed
the decisions of the Land Court in a single decision now commonly referred to
as Ibanez. Not surprisingly, paragraph 3
has now been permanently deleted from
REBA Title Standard 58.
As a consequence of the SJC’s decision in Ibanez, a great number of foreclosures, perhaps thousands, are defective.
This means that anyone buying a property following such a defective foreclosure, either from the foreclosing entity
or a subsequent purchaser, does not have
good title. While such a buyer’s pain may
be lessened somewhat by the existence of
an owner’s title insurance policy issued
pursuant to previous practice and former
REBA Title Standard 58 and insuring that
the title is good, the pain still persists.
Bevilacqua was one of these buyers.
In an attempt to clear his title of 22
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SJC rejects remedy
for purchaser of invalidly
foreclosed property
JULIE TAYLOR MORAN, a founder and
principal of Orlans Moran PLLC, is a
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Association, the Massachusetts Mortgage
Bankers’ Association Compliance
Committee, the American Legal and
Financial Network and a founding member
of Women Executives in Banking. She is
on the Massachusetts Home Ownership
Advisory Committee and a volunteer
lecturer for Boston’s first-time home
buyers program.

JULIE TAYLOR MORAN
The recent decision of the Supreme
Judicial Court in Bevilacqua v. Rodriguez1 has dealt another blow to purchasers attempting to establish clear title to
property whose titles derive from foreclosure sales deemed invalid as a result of
the SJC decision in U.S. Bank Nat’l Ass’
v. Ibanez.2
In Ibanez, issued in January 2011,
the SJC affirmed the Land Court’s holding that a foreclosing lender must be the
holder of the mortgage by an assignment
dated before the first publication of the
sale.3 The decision, which repudiated
the Real Estate Title Standard long relied upon by real estate attorneys, which
recognized the validity of assignments of
mortgage dated after the foreclosure sale,
sent shock waves through the real estate
community.
A foreclosure which does not comply
with Ibanez is now in most cases considered invalid. Accordingly, any subsequent
attempted transfer of title to a purchaser
of that property by the foreclosing lender
is a nullity. The plaintiff in Bevilacqua
was faced with just this situation.
In 2006, Bevilacqua purchased a
foreclosed property from the foreclosing
lender U.S. Bank, which was not holder
of the mortgage at the time of the foreclosure sale.4 Bevilacqua proceeded to create
four condominiums, three of which apparently were sold before the Ibanez decision. While the appeal of Ibanez was still
pending, Bevilacqua filed a try title action
in the Land Court under G.L. c. 240, §§
1-5.5 He argued he was the party in possession and holder of record title, therefore according him the requisite standing to compel the respondent, the former
mortgagor, to either bring an action to try
title or be forever barred from enforcing
his adverse claim to the property.6
The former mortgagor could not be
found and did not appear in the case.7
Nonetheless, Judge Lang, the same judge
who had decided the Ibanez case, on his
own initiative, raised the issue of the validity of the plaintiff’s record title and
therefore, his standing to maintain the
action.8 He determined, based on Ibanez,
that Bevilacqua did not hold title to the
property and dismissed the case with
prejudice.9 Bevilacqua appealed. The SJC
1)

460 Mass.762 (2011).

2)

458 Mass.637 (2011).

3)

Id. at 650.

4)

Bevilacqua, 460 Mass.
at 765.

affirmed the Land Court’s dismissal of the
action while holding that the dismissal
should have been without prejudice to allow the plaintiff to pursue other judicial
remedies.10
In its decision, the SJC systematically
rejected various theories offered by Bevilacqua to establish standing. He argued
unsuccessfully that he was a bona fide
purchaser for value and that he held good
title by virtue of his recorded deed, a document the SJC characterized as “meaningless.”11
The court did suggest that under certain circumstances, a defective foreclosure deed could operate as an assignment
of the mortgage.12 With this, the unfortunate purchaser could attempt to clear title
by conducting his own foreclosure of the
mortgage. There are inherent challenges
to this type of remediation, including the
risk to the purchaser (the foreclosing entity) of being outbid at the auction by a
third party, wiping out of the lien of the
purchaser’s own purchase money mortgage as a result of the new foreclosure
sale and issues of priority of other recorded liens on the property.
These efforts could become even more
complicated, depending on the outcome
of the pending appeal in Eaton v. Fed.
Nat’l Mortg. Ass’n,13 a recently decided
case in which the court held that the foreclosing entity must hold both the note and
mortgage. The purchaser could consider
contacting the former mortgagor (owner)
to obtain a deed in lieu of foreclosure,
provided there are no subordinate liens on
the property, or alternatively, rely on the
entry made under G.L. c. 244§§1-2, either
at the original foreclosure sale, or at some
point thereafter which resolves title three
years after recordation of the certificate of
entry. n
7)

Id.

11)

Id. at 772.

8)

Id.

12)

Id. at 773.

Id.

13)

5)

Id.

9)

6)

Id. at 763.

10)

Id.

SJC 11041 (Mass.
filed Sept. 6, 2011).
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Committee for Public Counsel Services
in Somerville, is also vice chair of the
MBA’s Criminal Justice Section Council.
She represents individuals in the Somerville, Malden and Woburn district courts,
as well as Middlesex Superior Court. She
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of Delegates and the 2011 recipient of the
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University School of Law, Natarajan was
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A Sixty Year Tradition
of Representing
the Seriously Injured

T e a m a p p r o ac h
c u T T i n g e d g e a dvo c ac y
S u p e r i o r r e S u lT S

Sheff Law Offices, P.C.
Ten Tremont Street, Boston, MA 02108
617-227-7000 www.shefflaw.com
Integrity • Compassion • Excellence

Delegates J. Gavin Reardon Jr. and Denise I. Murphy.
HOD MEETING
Continued from page 11
a Supreme Judicial Court-appointed committee has issued a report in opposition to
client-initiated mandatory fee arbitration
in Massachusetts. The SJC has received
the report and accepted the committee’s
recommendation that Rule 1.5 of the
Rules of Professional Conduct be amended to require a written fee agreement
before or within a reasonable amount of
time after commencing representation.
Healy mentioned that the MBA was
vociferously opposed to this mandatory
fee arbitration and recognized the capable
leadership of J. Gavin Reardon and MBA
Past President in delivering the MBA’s
opposition.
Healy also reported that Gov. Deval
Patrick had recently signed a $480 million
supplemental appropriation budget, with
$20 million being directed to the court
system. As a result, Ireland withdrew the
SJC’s request for a moratorium on judicial appointments, explained Healy.
He also mentioned the habitual offender legislation that the Senate was expected to vote on that day. Among other
measures, the bill would eliminate parole
eligibility for those convicted of their
third violent felony. Healy explained that
the House was expected to debate the legislation during the following week. Since
the Nov. 10 meeting, both versions of the
bill have been sent to conference committee to reconcile the differences. As Healy
explained, the MBA’s continued advocacy
on smart criminal justice reform has resulted in some positive changes.
Delegates’ discussion and debate
led to the following votes at the Nov. 10
meeting:
• Approving a resolution regarding civility and reciprocal treatment for attorneys admitted pro hac vice, among
New England states. The resolution

MBA Treasurer Douglas K. Sheff presents a
resolution on civility among counsel in all New
England states for the delegates’ consideration.
sets the expectation of equal treatment from the bar and judiciary of
all attorneys practicing within the
New England states no matter what
the state of licensure or location of
practice is.
• Endorsement of the proposal from
the MBA’s Access to Justice Section
requesting that the SJC establish a
pro hac vice admission fee for lawyers from other states who seek to appear in cases before Massachusetts’
courts. Currently, Massachusetts is
one of only nine states that do not
impose this fee, according to Access
to Justice Section Chair Charles E.
Vander Linden.
• Supporting in principle and filing
legislation that would set distinct
statutory criteria for parole consideration for prisoners serving county
house of correction sentences versus
those serving state prison sentences.
See page 11 sidebar on the Jan. 19
meeting to take place at UMass Medical
School in Worcester. n
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RUDAVSKY
Continued from page 16
ter of protection of a former employee,
although the SJC’s discussion of a former employee’s rights in Sahli v. Bull
HN Information Systems, 437 Mass. 696
(2002) suggested that the SJC would find
such coverage available.
The SJC adopted all these arguments
in a few tight sentences. First, it dispatched the erroneous overreadings of its
“adverse employment action” verbiage,
dismissing that formulation as “shorthand,” and a “convenient term of reference.” 459 Mass. at 707.
In an important footnote, the SJC reviewed how the “shorthand” had evolved
from federal decisions, at the same time
pointing out that the narrow view had, all
the same, been long before rejected by
the U.S. Supreme Court:
This court first used the phrase “adverse employment action” in decisions
in the mid-1990s that looked to Federal law for support in interpreting G.
L. c. 151B. [citations]. Even as a matter of Federal law, however, “adverse
employment action” is merely shorthand and is not confined to adverse
actions taken directly in the context of
an ongoing employment relationship.
See Burlington N. & Santa Fe Ry. v.
White, 548 U.S. 53, 63 (2006) (Federal
law recognizes that “employer can effectively retaliate against an employee
by taking actions not directly related
to his employment or by causing him
harm outside the workplace” [emphasis in original]); Robinson v. Shell Oil
Co., 519 U.S. 337, 346 (1997) (former
as well as current employees encompassed within meaning of “employees” in Title VII’s prohibition on retaliation). 496 Mass. at 707, n.25.
Then, basing its ruling on the actual
words of the statute, the SJC rejected the
cramped view that many defendants (and
courts) have propounded:
Perhaps because of the term “adverse employment action,” confusion
has arisen as to whether conduct chal-

GUIDI
Continued from page 18
this Ibanez problem, Bevilacqua brought
a “try title” action under G.L. c. 240, §§
1-5 in the Land Court.12 Such a proceeding allows a property owner to compel
anyone with an adverse claim on his title
to come forward and prove the case, or
be forever barred from asserting such
claim. The conveyancing and foreclosure
bars, as well as the title companies, were
hopeful that this would provide a way of
rehabilitating foreclosures defective under Ibanez. Had Bevilacqua succeeded,
the try title action would likely have become the most expedient way to fix an
Ibanez problem.
Unfortunately for Bevilacqua and
others similarly situated, the SJC held

lenged as retaliatory must target a current employee in order to fall afoul of §
4 (4) and (4A). We conclude that under
the plain meaning of these sections, it
need not. Section 4 (4) addresses action taken by “any person” against
“any person,” while § 4 (4A) concerns
action taken by “any person” against
“another person.” In neither case does
the statute expressly require that an
employer-employee relationship exist
at the time of the wrongful conduct, or
at any other time. 459 Mass. at 708.
Next, with a nod to like reasoning in
federal decisions under Title VII, the SJC
addressed the broader statutory purpose:
… In light of the c. 151B’s broad
remedial purposes, it would be an error to imply such a limitation where
the statutory language does not require
it. See G. L. c. 151B, § 9 (G. L. c.
151B to be “construed liberally for
the accomplishment of its purposes”)
… For example, where an employer’s
discriminatory conduct results in an
employee’s termination, § 4 (4) and
(4A) must necessarily expand beyond
current employees to have the intended
effect of protecting victims of discrimination from suffering further ill treatment as a consequence of exercising
their rights under G. L. c. 151B. Cf.
Robinson v. Shell Oil Co., 510 U.S. at
346 (restriction of statutory antiretaliation provision to current and not former employees would undermine Title
VII’s effectiveness “by allowing the
threat of postemployment retaliation
to deter victims of discrimination from
complaining”). Id. at 708-709.
Thus, the SJC followed the U.S. Supreme Court in extending protection
from retaliation to former employees no
longer vulnerable to adverse treatment
within the workplace.

II. EVEN LAWSUITS MAY
QUALIFY AS UNLAWFUL
RETALIATION

The SJC next confronted (again) the
issue that it had addressed in Sahli, su-

pra: When can a lawsuit, which, after
all, involves “State and Federal constitutional rights to seek judicial resolution
of disputes,” Psy-Ed at 709, comprise
unlawful retaliation? The SJC answered
its own question:
The filing of “sham” or “baseless”
litigation, as distinct from “unsuccessful but reasonably based suits,” is not
a constitutionally protected right. [citation] Id. at 709.
In a footnote to this section, the SJC
made an important further comment:
We do not suggest that only a
“baseless” suit may be retaliatory. A
suit that is not entirely baseless may
nonetheless be retaliatory if it is not
subjectively genuine. [citation] Id.,
n.27.
Examining the record, the SJC found
that the lawsuit against Schive met the
standard it had set, and then some, having been properly been found by the
trial judge to be “sham” or “baseless.”
Id. at 10.

III. PROTECTED ACTIVITY
THAT TRIGGERS AN
ADVERSE EMPLOYER
RESPONSE MAY LONG
POST-DATE THE FILING
OF THE COMPLAINT

Finally, the SJC addressed an additional important question: What may
a court look to in determining whether
a causal connection may be drawn between protected activity and the allegedly retaliatory adverse action? Psy-Ed had
pointed out that it sued Schive almost
three years after she filed her MCAD
complaint, and argued that given such a
temporal gap, no inference of causality
could be made linking the two events.
This led to the SJC’s last important holding on the subject of retaliation.
In a footnote, the SJC rejected PsyEd’s argument that Schive’s protected
activity was too remote in time to have
given rise to unlawful retaliation. The
SJC explained that two different postMCAD-complaint triggers might well

that a try title action requires the plaintiff to have record title.13 In Bevilacqua,
since the mortgage had not yet been assigned to the foreclosing party at the time
of the foreclosure, it did not have good
title, and hence, Bevilacqua did not have
record title and he could not avail himself
of the try title procedure.14
Where does this leave Bevilacqua and other property owners with an
Ibanez problem? The most obvious solution would be for the foreclosing entities to re-foreclose. The problem with
this approach is that it requires repeating the foreclosure process, including
all required notices and conducting a
new sale. Under such a scenario, the current “owner” would face the possibility
of being outbid at the auction sale. Any
such foreclosures would also likely be
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The SJC’s holding reflects a realistic
appreciation of the mechanics of retaliation. An employer may assume that a
complaining employee who has filed an
MCAD charge will eventually lose interest in her case, and then be annoyed when
she does not. Likewise, an employer may
react badly when the MCAD takes action
to keep the matter alive. Or the employer
may more cynically wait for time to pass
and await a future opportunity to retaliate
remote in time from the original MCAD
filing.
But with the SJC’s new declaration
about what may be held to comprise a
proper basis for an inference of retaliation, employers would be well advised
not to react emotionally as a discrimination case progresses.

CONCLUSION

Thompson and Psy-Ed make clear that
employers that retaliate against those who
have made and pursued discrimination
claims do so at their peril. Whether an individual claims retaliation under state or
federal law, employer-defendants will no
longer be able to rely on courts taking a
narrow view of whom the law covers. n
1)

Klein also prevailed.

tive. Instead, the title insurers are wisely
seeking a legislative remedy.
Legislation has recently been filed on
behalf of the Massachusetts Land Title
Association. Senate Bill 830, entitled “An
Act Clearing Titles to Foreclosed Properties” provides that once the affidavit
(required under G.L. c. 244, Section 15,
in connection with the foreclosure of a
mortgage) has been recorded, the former
owner has 90 days to bring an action in
the Superior Court challenging the right
of the foreclosing entity to foreclose.
If the former owner fails to do so,
the affidavit shall be deemed to be conclusive evidence in favor of a good faith
purchaser for value at or subsequent to
the foreclosure sale that the foreclosing
party identified in the affidavit is in fact
the holder of the mortgage.
This would fix the Ibanez problem
without the need to re-foreclose or to
bring a court action. For the sake of all
innocent buyers of properties following
foreclosures defective under Ibanez, let
us hope that the Legislature will pass this
or similar legislation soon. Stay tuned. n
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subject to recently enacted moratorium
legislation dramatically delaying the
foreclosure process, even though such
legislation was not aimed at foreclosures
brought under these circumstances.
A second approach would be to conduct a new foreclosure by entry, a process which commonly accompanies a
foreclosure by power of sale as part of
a “belt and suspenders” approach. The
problem with this alternative is that it
takes three years for a foreclosure by
entry to become effective. This will not
help an “owner” who desires to sell or
refinance his property in the meantime.
This situation has created a real dilemma, not only for the lenders and buyers of foreclosed property, but also for
the title insurance companies. Rather
than waiting for the thousands of claims
that will inevitably be asserted, the title
insurance industry has tried to be proactive. Reviewing all existing title insurance policies to locate each one with an
e the most is a daunting task, and as
Ibanez
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have led Psy-Ed to sue: first, Schive’s
activities in the fall of 1999 in support
of her MCAD claim, and second, the
MCAD’s December 1999 issuance of its
probable cause finding:
… Here, the record supports the
conclusion that it was Schive’s active pursuit of her MCAD claim …
that triggered [defendant-in-counterclaim’s] angry response in December,
1999. More generally, we think it reasonable to believe that an employer
might perceive the issuance of a probable cause finding by the MCAD as an
indicator that a discrimination claim
was not going to go away, and that an
employer at that point may be tempted
to retaliate against the employee’s continued pursuit of a protected activity.
In our view, § 4 (4) and (4A) forbid
such a response. Id. at 712, n. 33.

es task
MBA launch
ess crisis
force to addr g
din
in court fun

2009 WL 795201 (Mass. Land Ct.
Mar. 26, 2009).

Merrill
Photo by

Shea

as Gov. Deval
husetts Statehouse tion. He relegisla
working at the Massac
spent three years shepherding through ethics reform
Ben T. Clements
counsel, including
Patrick’s chief legal
private practice.
cently returned to

rc h a M
By B i l l a

B e au lT

#

ciation has
setts Bar Asso
The Massachu to put a human face on
force
et cuts are havcreated a task
drastic budg
the impact that
ts.
e
cour
the
ing Task Forc
ing on
Court Fund
ship among
The Crisis in
stories of hard
repOrT
will compile the court system and will
prOgress
of
gates
Valerie A.
Task fOrce
public users
House of Dele
MBA President p that she
the
r,
to
cOMMiTTee,
rt
orde
rt
to
present a repo h. If endorsed, the repo
the meeting
med the grou closing
After calling
Marc
rt. She infor
to adr
meeting in
Legislature
ided her repo l Patrick’s office that the nitely.
M. Olive
h
calls for the
Yarashus prov
indefi
By T r i c i a
will support
t system, whic
from Gov. Deva
e of Delewas put off
the state cour
et
on this
ciation Hous
received word ter Treatment Center
l 2009 budg
equately fund
rnor’s office
setts Bar Asso association year on
fisca
gove
l
gewa
achu
the
Brid
initia
ity
Mass
an
with
the
of the
6
the facil
. The
The 2009 –10
was cut from
corresponded
meeting of
of keeping
er in Springfield ofthe second
The MBA first with a letter in support
Mutual Cent
gates met for
ber
year, as
3
19 at the Mass
association
issue in Octo
ly
time
of
Thursday, Nov. ated a busy start to the
a collection
open.
indic
brought forth
full agenda
on leadership
consider.
ficers and secti osals for the House to
prop
parTy
and relevant
MBa hOliDay
spotlight
MBA
Volunteer
Nce
members and
ual cONfere
Dorothy
MBa aNN
tes
friends meet
Varon devo
s
MBA bring
MBA
the
at
countless
the conferto network,
hours to pro
ence’s many
socialize.
bono housing
components
14
program.
back to one

ical
4)edId.
,m
appeal case
ion, REBA D meeting agenda
at
isl
leg
al
r HO
Crimin
top Novembe
marijuana

REAL ESTATE BAR ASSOCIATION
Title Standard 58, ¶ 3 (1995).

10)
11)

Rosario, 2009 WL 795204, at *2.
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FLEMING
Continued from page 15
an actionable adverse employment action
against the plaintiff.13
Of course, not every workplace can
accommodate employees with different
types of bathrooms or single-stall, unisex options. Whichever type of bathroom
may be available in the workplace, Occupational Safety and Health Administration (OSHA) regulations require that
employees have unrestricted access to a
convenient restroom (generally less than a
one-quarter mile walk from their assigned
work station).14
While a growing number of states now
protect transgender people against discrimination in employment and/or public
accommodations, there is still no federal
law that recognizes gender identity as a
1)

2)

Id.

3)

Id.
Id.

4)

Id.

5)
6)

294 F.3d 981 (8th Cir. 2002).

7)

Id. at 983.

8)

Id.

9)

Id.

protected category. However, in recent
years, the 1st, 6th and 9th Circuit Courts
of Appeal have each held that transgender
people are protected by existing federal
sex discrimination laws.15
The ways in which states define gender identity and the scope of protection offered to people who fall within those definitions vary from state to state and statute
by statute. Massachusetts now joins 13
other states that provide some level of
protection for transgender employees:
California, Colorado, Connecticut, Illinois, Iowa, Maine, Minnesota, New Jersey, New Mexico, Oregon, Rhode Island,
Vermont and Washington. Many local
municipalities have also passed ordinances relative to gender identity. As always,
it is important for employers confronted
with employment issues to check their local laws for applicable guidance. n

find sharing bathroom facilities
with a co-worker who selfidentifies as female, but who may
be biologically male, sufficient to
create a hostile or abusive work
environment. The 8th Circuit found
her argument unpersuasive, noting
that judges routinely decide hostile
environment and sexual harassment
cases involving plaintiffs of the
opposite sex. Cruzan v. Special
Sch. Dist., #1, 294 F.3d 981, 984
(8th Cir. 2002).

The bill also extends protection to
transgender people under existing
hate crimes laws. H.B. 3810, 187
Gen. Ct. (Mass. 2011).

See 29 C.F.R § 1910.141(c)(1)(i)
(2011); Memorandum from John
B. Miles, Jr., Dir., Directorate of
Compliance Program, Occupational
Safety & Health Admin. to Reg’l
Adm’rs (Apr. 6, 1998) (interpreting
29 C.F.R. 1910.141(c)(1)(i)).

14)

10)

Id.

11)

Id.

12)

Id. at 983, 984.

On appeal, Cruzan argued —
quite creatively — that the lower
court had abused its power by
allowing a male judge to decide
that reasonable women would not

13)

See, e.g., Rosa v. Park W. Bank
& Trust Co., 214 F.3d 213, 216 (1st

15)

Cir. 2000) (reinstating Equal Credit
Opportunity Act claim on behalf of
transgender plaintiff who alleged
that he was denied opportunity
to apply for loan because he
was not dressed in “masculine
attire”); Schwenk v. Hartford, 204
F.3d 1187, 1202 (9th Cir. 2000)
(holding that transsexual prisoner
could state claim under Gender
Motivated Violence Act because
sex discrimination includes “[d]
iscrimination because one fails to
act in the way expected of a man or
woman”); Smith v. City of Salem,
378 F.3d 566, 575, 578 (6th Cir.
2004) (holding transsexual city fire
department employee stated valid
sex discrimination claim under
either Title VII or Equal Protection
Clause of 14th Amendment).
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