
Peter Koutoujian didn’t go looking for 
the job of sheriff of Middlesex County. The 
job came looking for him, in the aftermath 
of the resignation and subsequent suicide 
of the previous sheriff, James DiPaola. At 
� rst, Koutoujian says, he wasn’t really in-
clined to take the post. He was enjoying 
a satisfying career as an eight-term state 
representative. But then he reconsidered: 

“I thought I could do 
a good job.”

That’s not a ge-
neric statement. It 
springs from Koutou-
jian’s passion for vic-
tims’ rights, balanced 
with an awareness 
of the life prospects 
for ex-offenders. He 
sees the job as a window of opportunity to 
make a difference in the lives of both vic-

tims and offenders, and to raise the pro� le 
of the sheriff’s of� ce as a positive role in 
the community.

Since taking of� ce more than two 
months ago, he has been on a whirlwind 
schedule. Upon accepting the post, he 
formed a 22-member transition commit-
tee, comprised of police chiefs, corrections 
of� cers and mental-health and substance-
abuse experts, to whom he gave unfettered 
access to books, regulations, policies and 
procedures — and then got out of their 
way so as not to in� uence or prejudice 
their � ndings.

He also requested an outside audit by 
the state to examine the sheriff’s of� ce 
from top to bottom, to give a clearer 
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PETER KOUTOUJIAN

BY CHRISTINA P.  O’NEILL

BY BILL ARCHAMBEAULT

As part of my testimony before the 
Joint Committee on the Judiciary last 
month, the MBA stressed that the time 
has come for the appointment of a pro-
fessionally trained court administrator 
to oversee all management functions of 
the Massachusetts Trial Court. We were 
pleased to hear that House Speaker 
Robert DeLeo and Chief Justice Rod-
erick L. Ireland have � led court reform 
legislation that includes this recommen-
dation.

Such a move will bring to frui-
tion more than 30 years of best 

Keeping a 
steady eye on 
court reform

PRESIDENT’S VIEW

DENISE SQUILLANTE
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House Speaker Robert A. DeLeo, 
with Supreme Judicial Court Chief Jus-
tice Roderick L. Ireland literally and 
� guratively standing by his side, un-
veiled major court reform legislation on 
April 21.

“Today, we have two branches of 
government standing together,” DeLeo 
said at the start of a Statehouse press 
conference. In emphasizing the new 
level of collaboration between his of� ce 
and the judiciary, he said longstanding 
tension between the two “ends today.”

The legislation, scheduled for a May 
3 hearing, calls for splitting the respon-
sibilities of the chief justice for adminis-
tration and management by 1. creating a 
“chief justice of the Trial Court” to man-
age judicial duties and 2. creating a new 
Of� ce of Court Management headed by 
a non-judicial professional to manage 
the courts’ business operations. Civilian 
mangers would also be hired as deputy 
court administrators for each of the Trial 
Court’s seven departments.

Legislative,
court leaders
unveil court
reform bill
Also addresses 
Probation oversight



 8

Window of opportunity: Middlesex 
County Sheriff Peter Koutoujian

CLE tracks, Access to Justice Awards, “Hail to the Chiefs” 
panel, Centennial Ball to headline spring event in Boston

The MBA’s Centennial Conference, a 
celebration of the MBA’s century of ser-
vice to the public, profession and rule of 
law, will take place on Wednesday, May 
18, and Thursday, May 19, at the Boston 
Sheraton Hotel.

“It’s an opportunity for everybody to 
come together and celebrate the rich his-

tory of the MBA,” said MBA President 
Denise Squillante. “The conference of-
fers practitioners an opportunity to net-
work and sharpen their skills, while at the 
same time, honor our past 100 years.” 

The two-day conference will fea-
ture three concurrent Continuing Legal 
Education tracks, the annual Access to 

Justice Awards Luncheon, a “Hail to the 
Chiefs” bench-bar panel and the Centen-
nial Ball, featuring a keynote address 
from U.S. Supreme Court Associate Jus-
tice Stephen G. Breyer.

Attorneys interested in attending 
should visit www.massbar.org/centen-
nial to register.
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practices from the state and the nation.
For generations, the Massachusetts 

Bar Association’s court advocacy has 
steered court reform worthy of both pa-
trons and stewards of the legal system 
alike. The issue has remained high on 
MBA presidential and legislative agendas 
over the years; and now, in 2011, court 
reform is once again front and center.

The recommendation to enlist a man-
agement professional to oversee the daily 
operations of the Trial Court has been a 
consistent component to highly visible 
reports on court reform over the last few 
decades.

The call for modern court reform was 
ignited in the late 1970s with the Cox 
Commission. The MBA was a key guest 
at the table during those conversations, 
analyses and reporting. Although we 
maintained an interest and lent a voice on 

court operations following the Cox Com-
mission throughout the 1980s, serious 
talks on reform resurfaced in 1991 when 
the MBA spearheaded the independently 
commissioned Harbridge House Report.

Then came the 2003 � ndings of the 
MBA Court Study Task Force and the Su-
preme Judicial Court-appointed Visiting 
Committee on Management in the Courts 
(more commonly known as the Monan 
Commission), as well as the recent 2010 
Report of the Court Management Advi-
sory Board.

A common thread to all of these was 
enlisting the expertise of a court admin-
istrator to professionalize court man-
agement and operations. The proposed 
change frees up judicial leaders to provide 
more attention to judicial responsibilities 
that they were selected to perform, rather 
than be bogged down with management 
functions.

Speaker DeLeo’s announcement on 

April 21 revealed that his proposed bill 
calls for the Trial Court administrator to 
complement a chief justice of the Trial 
Court, to replace the existing chief jus-
tice for administration and management. 
Although the MBA has long advocated 
for such a non-judicial administrator po-
sition to be created, we have also stated 
our continued support of a chief justice 
position in the Trial Court. There is an 
important role to be played by both com-
plementary positions, and we commend 
the Hon. Robert Mulligan’s leadership 
throughout his tenure as CJAM.

As with the tenets of Speaker De-
Leo’s legislation and those included in 
the mentioned court reform reports, we 
must be innovative in our approach to 
court management to ensure that we have 
the most ef� cient and effective system 
possible. The citizens of Massachusetts 
deserve that focus, as do we, as stewards 
of the court. ■

PRESIDENT’S VIEW
Continued from page 1

In the April issue’s “SJC’s 
Judge Gants leads crowd at 
annual Walk to the Hill,” guest 
speaker Natasha Torres was 
misidenti� ed. She is a client 
of the Legal Assistance Corp. 
of Central Massachusetts 
(LACCM). ■
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Post an ad today and take advantage of 
this opportunity to reach members of the 
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Visit www.massbar.org/classi� eds to 
post an MBA classi� ed ad. ■
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Sadly, alcohol abuse and sexual mis-
behavior begins among underage drinkers 
long before college years. In just a single 
week in April 2011, Plainville police ar-
rested 52 underage drinkers (many of 
whom were minors) at a dress up theme 
party entitled “Business Hoes and CEO’s,” 
and Cohasset police arrested 10 minors 
who had broken into an empty home and 
used it as a party house.

The problem is not just with minors; it 
rests with parents who coddle them, pro-
vide venues for illegal behavior, and dis-
miss law enforcement as misguided. 

Prom and graduation season is soon 
upon us and, inexorably, with it comes an 
uptick in arrests, injuries and deaths caused 
by underage drinking. 

So what if underage persons want to 
ruin their lives? Let them have at it. And, if 
individuals with control over their environ-
ments (campuses, dormitories and homes), 
choose to allow underage drinking parties, 
why should we care?

But, you see, it isn’t just them. It is 
about us as well. 

We walk the streets as they drive drunk 
or are impaired by drugs. Neil Bornstein 
and Trista Zink were perfectly innocent 
teenage kids walking hand-in-hand across 
the street from Newburyport High School 
when Billy White smashed into them, kill-

ing Trista and leaving Neil severely brain 
injured. 

We drive cars on the same roads. Ellen 
Englehart was on duty as a state trooper 
when Billy Senne, driving drunk from a 
house party in Wayland, crashed into her 
cruiser. She “lives” in a permanent semi-
comatose state. 

We are parents who allow our kids to 
go to friends’ houses or to “sleep-overs” in 
blissful ignorance of what the hosts permit. 
Alexis Garcia shared a bottle of vodka that 
her friend’s father gave his daughter as a 
birthday present. She drowned in a bathtub. 

The rule of law is more than a catch-
phrase. It is the cornerstone of a safe and 
secure society that affords its citizens rea-
sonably predictable dealings with the gov-
ernment, institutions, businesses and each 
other. The rule of law shapes and de� nes 
our culture, effectively establishing the 
dividing line between right and wrong, 
acceptable and unacceptable, permitted 
and forbidden. The rule of law is often ex-
pressed in criminal statutes with explicit 
ranges of penalties that include incarcera-
tion and monetary � nes. Criminal prosecu-
tions, however, are variable, depending on 
timely report of the crime, police willing-
ness to arrest the accused, and discretion-
ary decisions by the district attorney. 

Under G.L. c. 138, §. 34 (the criminal 
social host statute) a person is deemed to 
have furnished alcohol to underage per-
sons if he or she knowingly allows them 

to possess alcohol on premises under their 
control. Criminal liability, therefore, cen-
ters not on the control of the alcohol, but 
instead on control of the venue where the 
misbehavior takes place. 

Civil law must keep pace with the 
criminal law. It makes no sense whatso-
ever that a violator of the criminal social 
host statute could be jailed for his conduct 
but nonetheless bear no civil liability for 
damages proximately caused by that exact 
same behavior if the social host did not 
physically furnish the alcohol.

The results that right thinking adults 
should demand — diminished underage 
drinking; avoidance of severe injuries, 
preventable deaths and sexual assaults, 
and maintenance of healthy lifestyles and 
homes — mandate that tort liability play 
an important role. Civil liability for injuries 
and damages proximately caused by any 
person (including colleges and universities) 
who knowingly allows underage persons to 
possess alcohol on premises controlled by 
him or her is essential. Persons violating 
the law should neither avoid liability nor 
escape the full brunt of the damages they 
substantially cause by blaming the under-
age drinker whose injuries or death was fa-
cilitated by their misconduct. ■

Richard P. Campbell is the founder and chairman of 
Campbell, Campbell, Edwards & Conroy PC. He is the 
president-elect of the Massachusetts Bar Association.

VIEWPOINTVIEWPOINTVIEW

Underage drinking in private homes leads 
to drunk driving, drownings, sexual assaults
BY RICHARD P.  CAMPBELL

After The  
Verdict Is In,After The Verdict Is In,

No One Can Hear You Scream.

Dennis J. Calcagno, esq
6 1 7 . 3 2 8 . 8 8 8 8

www.northeastmediation.com

Case Evaluation  |  Full Neutral Panel

“By Declaration Liberty is Born. With  
Courage She is Nourished and with  

Unceasing Commitment She is Guarded”
— Eric Schaub

No One Can Hear 
You Scream.

To encourage careers in public in-
terest law, each year the Massachusetts 
Bar Foundation awards fellowships, 
including $6,000 stipends, to law stu-
dents who intern at Massachusetts legal 
aid organizations during the summer 
months.

Funded through the MBF Fellows 
Fund and the Smith Family Fund, the 
Foundation’s Legal Intern Fellowship 
Program (LIFP) serves as a springboard 
to public interest law careers for the 
area’s most promising law students.w

The MBF is pleased to announce 
the 2011 legal intern fellows:

Gregory Carr Jr.• 
Northeastern University School of Law
Internship: Greater Boston Legal Services, 
Housing Unit

Meghan Doherty• 
Boston College Law School
Internship: MetroWest Legal Services

Nora Grais-Clements• 
University of Connecticut School of Law
Internship: Legal Assistance Corp. of 
Central Massachusetts

Michelle Wu• 
Harvard University Law School
Internship: Medical Legal Partnership / 
Boston

For more information about the 
MBF’s Legal Intern Fellowship Pro-
gram, go to www.MassBarFoundation.
org. ■

MBF awards 
four law students 
fellowships

M A S S A C H U S E T T S 
B A R  F O U N D AT I O N
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U.S. Sen. Scott Brown provided the 
keynote address at the New England Law 
| Boston’s Law Day Banquet and Barris-
ter’s Ball on April 8. Originally scheduled 
to appear in person, Brown joined the 
event via videoconference due to the on-
going budget negotiations to avoid a fed-
eral government shutdown.

Using his characteristic down-to-earth 
style, Brown addressed the students and 
other event goers about his inspiration to 
attend law school.

“You don’t have to have a privileged 
background, you just have to have a 
love for the law and work your tail off,” 
said Brown, who shared several stories 
from his upbringing detailed in his book, 
Against All Odds: My Life of Hardship, 
Fast Breaks, and Second Chances.

Brown’s remarks followed an intro-
duction and a presentation of an honor-
ary doctor of laws degree to Brown by 

New England Law | Boston Dean John F. 
O’Brien.

Brown is a 1985 graduate of Boston 
College Law School. ■

MBA applauds 
nomination of 
Hon. Barbara A. 
Lenk to SJC

The Massachu-
setts Bar Association 
is pleased that Gov. 
Deval Patrick has 
nominated Appeals 
Court Associate Jus-
tice Barbara A. Lenk 
to the Supreme Ju-
dicial Court. Lenk 
would � ll the va-
cancy created by the 

retirement of Associate Justice Judith A. 
Cowin. Lenk would be the Court’s � rst 
openly gay justice.

“Justice Lenk has stood out among 
appellate judges as a brilliant intellect. 
Her opinions and writings have been 
consistently relied on and most cited 
by the Supreme Judicial Court,” MBA 
President Denise Squillante said. 
“Justice Lenk’s personal experiences and 
nontraditional family background will 
bring much needed empathy to the Court 
as it grapples with the growing complex 
and diverse societal issues facing the 
bench. Litigants and the public will have 
a jurist that profoundly understands their 
struggles.”

A long-time MBA member, Lenk 
previously served on the MBA’s Judicial 
Administration Section Council. Lenk 
was appointed to the Appeals Court in 
1995 by Gov. William Weld, who had 
appointed her to the Superior Court two 
years earlier. Previously, Lenk was a part-
ner at Brown, Rudnick, Freed & Gesmer 
(now Brown Rudnick), where she began 
her legal career in 1979. She is a trustee 
of Western New England College and a 
member of the Boston Inn of Court. ■

HON. BARBARA 
A. LENKA. LENK

LEGALNEWS

News from the Courts

To review Massachusetts 
court guidelines and reports, 
go to www.mass.gov/courts.

Supreme Judicial Court Chief Justice 
Roderick L. Ireland and other court leaders 
assembled the heads of the state’s bar asso-
ciations recently to ask their support in lob-
bying legislators for adequate court funding 
in next year’s budget.

Trial Court funding has dropped from 
around $583.7 million in � scal 2009 to 
$544.1 million in � scal 2011, and now is 
urging bar leaders to lobby for more than 
the $518.7 million recommended by the 
House Ways & Means Committee.

Chief Justice for Administration and 
Management Robert A. Mulligan described 
the Ways & Means amount as “very, very 
disappointing. That’s a very tough number 
to deal with.”

Despite having more courthouses and a 
larger caseload, the courts have lost 1,071 
people since July 1, 2007, leaving staf� ng 
at its lowest level since 1997. The hardest 
hit Trial Court division has been the Land 
Court, which is currently operating at 45 
percent of its staf� ng model level, with 85 
percent considered “adequate” and anything 
below 75 percent considered “critical.”

“We’re bleeding out people,” he said, 
describing the combined effect of attrition 
and a strict no-hiring policy.

“I don’t think we can do this much lon-
ger,” Mulligan told the audience of about 
three dozen people. “I hope you will advo-
cate for us. $518 (million) is a very disap-
pointing number.”

The bar association leaders were pro-
vided contact information for House and 
Senate leaders and asked to lobby them for 
level funding of $544.1 million for the Trial 
Court Department and $34.9 million for the 
appellate courts. 

Speaking on behalf of the Massachu-
setts Bar Association, Treasurer Robert L. 
Holloway Jr., emphasized the association’s 
commitment to improving the courts’ bud-
get problems.

“As Chief Justices Ireland and Mulli-
gan know, the MBA remains committed to 
lending a voice to this critically important 
issue,” Holloway said. “In addition to our 
ongoing lobbying efforts with legislators, 
we continue to raise awareness among the 
bar and the public alike regarding the nec-
essary funding to sustain the critical needs 
of the Massachusetts court system.”

Probate and Family Court Chief Justice 
Paula M. Carey said her staff is relying on 
“triage” to get by. For example, she said her 
court can’t do investigations, judges have 
had to share rulebooks because of budget 
cuts, and the lack of court of� cers is caus-
ing delays and safety concerns.

With the widespread court reforms ini-
tiated in the wake of the Monan Report, the 
courts are now the most transparent, ef� -
cient and well-run branch of government, 
Carey said, adding that the courts can quan-
tify the effects budget cuts have had. Carey 
said she feels like she’s operated in crisis 
mode since she was appointed in 2007.

“We desperately need your help,” she 
said. “We are at the breaking point.” ■

PHOTO BY BILL ARCHAMBEAULT

SJC Chief Justice Roderick L. Ireland, standing, answers a question at the April 14 Bench-Bar Leadership 
Summit. Sitting, from left to right: Boston Bar Association President Donald R. Frederico, Chief Justice for 
Administration and Management Robert A. Mulligan, Probate and Family Court Chief Justice Paula M. Carey, 
and Massachusetts Bar Association Treasurer Robert L. Holloway Jr.

Courts at ‘breaking point,’ 
Bench-Bar summit calls for help
BY BILL ARCHAMBEAULT

PHOTO BY SCOTT METZGER

Dean John F. O’Brien of New England Law | Boston 
introduces Sen. Scott Brown.

Brown speaks at banquet 
for New England Law | Boston

From left to right: MBA President-elect Richard P. Campbell, U.S. Sen. John Kerry, MBA President Denise 
Squillante and MBA COO and Chief Legal Counsel Martin W. Healy.

From left to right: MBA Legislative Activities Manager Lee A. Constantine, MBA COO and Chief Legal Counsel 
Martin W. Healy, U.S. Rep. John F. Tierney, MBA President Denise Squillante and MBA President-elect Richard 
P. Campbell.

MBA participates in ABA Day in D.C.
Leaders from the Massachusetts Bar 

Association participated in ABA Day in 
Washington, D.C., on April 13.

MBA President Denise Squillante, 
President-elect Richard Campbell, COO 
and Chief Legal Counsel Martin W. Healy 
and Legislative Activities Manager Lee 
Constantine met with members of the 

Massachusetts Congressional Delegation, 
including Sen. John Kerry, Sen. Scott 
Brown, Rep. John Tierney and Rep. Wil-
liam Keating, to discuss issues of impor-
tance to the organized bar such as funding 
for the Legal Services Corporation, court 
funding and federal judicial vacancies in 
Massachusetts. ■
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The Massachusetts Bar Association 
will honor � ve attorneys and one law 
� rm at the Access to Justice Awards 
Luncheon May 18 for their efforts in 
providing exemplary legal services to 
the public. Lt. Gov. Timothy P. Mur-
ray will deliver the keynote address and 
be honored with an MBA Centennial 
Award. The noon event will be held at 
the Boston Sheraton.

Murray will be presented with the 
MBA’s Centennial Award, which has been 
and will continue to be bestowed across 
the state throughout the MBA’s 100th

anniversary commemoration. 
As lieutenant governor, he works close-
ly with Gov. Deval Patrick on important 
issues facing the commonwealth, chairs 
10 policy-related councils (and co-
chairs an 11th) and is the administrative 
liaison to cities and towns. Murray pre-
viously served as mayor of Worcester 
for three terms and sat on the Worcester 
City Council.

A Worcester native, Murray earned 
his bachelor’s degree at Fordham Uni-
versity, then put himself through law 
school attending classes at night while 
working days as a substitute school 
teacher and an advocate for homeless 
families. Murray earned his law degree 
from the Western New England College 
School of Law in Spring� eld and be-
came a partner in the Worcester � rm of 
Tattan, Leonard and Murray.

The MBA’s Centennial Award is giv-
en to persons of extraordinary achieve-
ment who materially advanced the rule 
of law, enhanced the integrity of law-
yers, judges or the legal profession, 
engaged in important legal scholarship, 
or protected the democratic principles 
upon which our country is founded.

MBA Access to Justice Section 
Chair Jayne Tyrrell and Vice Chair 
Charles Vander Linden presented the 
report of the Access to Justice Award 
nominees at the March meeting of the 
MBA’s House of Delegates, who unani-
mously approved the following roster 
of attorneys to be recognized at the May 
18 luncheon.

“These lawyers are a source of in-
spiration to all of us for their tireless 
commitment to helping the common-
wealth’s most needy individuals,” said 
MBA President Denise Squillante. “We 
applaud and congratulate their hard 
work on behalf of access to justice.”

LEGAL SERVICES AWARD
Daniel S. Manning
Greater Boston Legal Services, Boston

Daniel S. Manning went to law 
school — graduating from Boston Uni-
versity Law School in 1973 — to be a 
legal aid attorney.

“In that era, there was a lot of belief 
that you could � ght poverty and make a 

difference in people’s lives,” said Man-
ning, who’s worked for Greater Boston 
Legal Services his entire career and 
now oversees major projects as director 
of litigation.

In collaboration with other groups, 
for example, he helped settle class ac-
tion lawsuits with the Massachusetts 
Bay Transportation Authority, in 2006, 
and two local hospitals, in 2009, to im-
prove access for people with disabili-
ties.

“That’s the promise of the Americans 
with Disabilities Act, and we’re trying 
to make that a reality. There’s a great 
deal of satisfaction in seeing something 
work that didn’t work before,” he said.

For 15 years, Manning has spent a 
couple of weeks a year away from GBLS 
training and advising legal aid workers 
in countries with fewer resources or 
government structure to assist them.

“I’ve learned a lot from it,” he said. 
“Advocacy is needed on behalf of poor 
people everywhere and I’ve been fortu-
nate enough to be involved in some of 
that. I’ve been really impressed by how 
small legal aid organizations have made 
a big difference. Using basic advocacy 
skills, they’re able to make a difference, 
which is very inspiring to see.”

While there may be fewer obstacles 
for legal aid workers here, funding 
shortfalls have hit hard.

“These are very dif� cult times for 
Greater Boston Legal Services because 
of funding. That’s a reality, that we’ve 
got more people needing our help and 
fewer people to provide that help. We 
need all the support we can get. These 
are vital times for legal services, and 
dif� cult times.”

Manning appreciates the award. 
“I’ve had so many colleagues who de-
serve this kind of recognition as well. 
It’s been a collaborative effort through-
out my career, and I appreciate the rec-
ognition for my part of it.”

LEGAL SERVICES AWARD
Linda L. Landry
Disability Law Center, Boston

Disability Law Center Senior Attor-
ney Linda J. Landry has always worked 
for nonpro� t organizations, but she 
� nds helping the disabled particularly 
rewarding. Even though she doesn’t get 
to handle as many cases as she’d like 
because of her administrative duties, 
she appreciates that it’s an area where 

she can see results, whether it’s chang-
ing policies or winning cases.

“I always liked doing the disability 
bene� t work because you can win real 
money for people,” she said. “I love 
working with the disability communi-
ty, it’s very collegial and we do some 
good.”

After graduating from Northeastern 
University School of Law in 1981, she 
went to work for the Massachusetts Law 
Reform Institute, then joined Neighbor-
hood Legal Services in Lynn, where she 
represented individuals with cases in-
volving Social Security, Supplemental 
Security Income, Medicare and Medic-
aid, unemployment compensation and 
housing issues.

Landry is in her 20th year at the Dis-
ability Law Center, a resource center for 
policy work, technical assistance to le-
gal services lawyers, community advo-
cates and others assisting the poor. The 
center provides local training, writes 
articles and contributes amicus briefs, 
along with generally helping organize 
and advise those handling disability 
cases.

“It’s the bringing together of people 
who do the work, to answer their ques-
tions, and raise questions, do train-
ings.”

Related to her duties at the center is 
the SSI Coalition, an association of le-
gal services and private attorneys work-
ing for disabled and indigent citizens 
that was founded in 1983.

Landry, who also provides training 
for consumer groups and legal and so-
cial services agencies, has received the 
National Organization of Social Secu-
rity Claimants Representatives Distin-
guished Service Award.

“It’s quite an honor,” she said of the 
MBA’s Legal Services Award. “I don’t 
think I do � ashy work, and I wouldn’t 
have expected to get this. I’m hum-
bled.”

PRO BONO PUBLICO 
AWARD
Eleanor J. Newhoff
Newhoff Law, Cambridge

As an art history major in college, 
Eleanor J. Newhoff did volunteer work 
in St. Louis, where she saw � rsthand 
that people needed professional legal 
help. So she went to law school to help 
them.

“I had volunteered in the community 
and saw the need,” she said. “I realized 
that advocacy was something I really 
liked and made a difference in people’s 
lives.”

Focusing on immigration law, Ne-
whoff joined the Immigration and Hu-
man Rights Unit of Greater Boston Le-
gal Services while maintaining a private 
practice in Cambridge. She focused ex-
clusively on private practice in 2000, 
but with an unusual devotion to those 
in need.

“I don’t turn people away if I see 

that they have nowhere else to go,” said 
Newhoff, who maintains around 20 pro 
bono cases at a time. Some are complex 
family cases involving women sub-
jected to violence, but even the simpler 
ones can have a signi� cant impact, she 
said.

“Some of these cases are a huge in-
vestment of time, and some I might put 
in 10 hours of time, but it will change 
their world.”

Newhoff said she was surprised to 
receive the MBA award.

“You do something for so many 
years … it was a wonderful thing. I feel 
wonderful about it, but I can’t say un-
derstand it.”

Newhoff added that she’s glad the 
awards are given, since it draws atten-
tion to the need for pro bono work. It’s 
great when a lawyer handles a single 
pro bono case a year, she said, but “why 
not � ve?” She said she’d love to see 
lawyers take on more pro bono cases, 
participate in lawyer-for-a-day pro-
grams or � nd other ways to help people 
of limited means. 

“I think there should be awards of 
this kind,” she said. “People should be 
encouraged to do pro bono.”

DEFENDER AWARD
Radha Natarajan
Committee for Public Counsel Services

Radha Natarajan knew she wanted 
to pursue public interest law before she 
was admitted to New York University 
School of Law. It was her work with a 
federal judge in New York that guided 
her to begin a career in criminal jus-
tice.

“I wanted to make a difference. It 
came from my ethos, my parents, my 
upbringing,” said Natarajan.

While reviewing federal trial tran-
scripts associated with habeas corpus
petitions as part of an internship, she 
was struck with a feeling of injustice. 
“From there I chose to pursue criminal 
work at the trial level. This is where 
the basic rights and liberties are deter-
mined,” said Natarajan, who currently 
serves as the vice chair of the MBA’s 
Criminal Justice Section.

Through her current work as a pub-
lic defender in the Somerville Superior 
Court of� ce for the Committee for Pub-
lic Counsel Services, Natarajan rep-
resents indigent persons charged with 
felony offenses in Cambridge, Somer-
ville, Malden, Woburn and Middlesex 
Superior Court.

Natarajan considers her last jury 
trial one of her most meaningful cases 
to date. The jury rendered a not guilty 
verdict for her client — a homeless, 
African-American veteran accused of 
attempted bank robbery.

“The case was really a story about 
race … how people see our clients,” she 
said. “This victory was such a vindica-
tion of his right to be free. My client 
earned that right to walk into the bank, 
he even fought for that right.”

Access to Justice Awards recognize profession’s best

DANIEL S. MANNING

LINDA L. LANDRY

LT. GOV. TIMOTHY P. MURRAY

ELEANOR J. NEWHOFF

RADHA NATARAJAN
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Natarajan’s position with CPCS al-
lows her to pair her commitment to cli-
ents with her interest in mentoring and 
community involvement. She is respon-
sible for hiring and supervising law 
student interns and has trained peer at-
torneys at CPCS. She has also dedicated 
a portion of her time away from the of-
� ce to mentor local high school students 
as part of a tutoring program for South 
Asian students.

Prior to her time in CPCS’ Somer-
ville of� ce, she worked in CPCS’ Rox-
bury Defenders Unit. Through her work 
in the Roxbury community, she became 
involved in neighborhood-based ex-
offender re-entry and prevention initia-
tives.

“I take this Defender Award honor as 
a promise of what I need to do and want 
to do in the future,” said Natarajan, who 
is only in her eighth year of practice. 
Ironically, she is of� cemates with last 
year’s Defender Award honoree, Beth 
Eisenberg, who serves as a mentor to Na-
tarajan.

“Unlike when Beth received the hon-
or, I don’t see this as a testament to what 
I’ve done so far in my career. Instead, it 
serves as an inspiration to what I hope to 
achieve in the future, both for my clients 
and my community.”

PRO BONO AWARD 
FOR LAW FIRMS
Law Offi ces of Howard Friedman
Boston

Receiving an honor for the work of 
his � rm surprised Howard Friedman. The 
� rm’s clients typically have criminal re-
cords or are facing charges. “You don’t 

see people being honored for this kind of 
work.”

The � rm, which also includes attor-
ney David Milton and paralegal Carmen 
Guhn-Knight, focuses its practice in the 
area of civil rights and has successfully 
represented minorities and prisoners, as 
well as victims of various forms of po-
lice misconduct, including illegal strip 
searches.

“What we’re doing is really reinforc-
ing the Constitution. Without a lawsuit, 
it’s just a piece of paper,” Friedman said. 
“It’s important to set guidelines and let 
people know that people enforcing the 
law are not above the law. They have to 
abide by the rules, too.”

While the work can be hard, it’s also 
very rewarding, Friedman said. Among 
his greatest achievements is a case he 
worked on with Merrimack Valley Legal 
Services that accused the Lawrence Po-
lice Department of violating the Fourth 
Amendment of Lawrence citizens.

Boston’s Federal Court in 1992 ruled 
it was unconstitutional for Lawrence po-
lice of� cers to enforce an order by then-
Mayor Kevin Sullivan to seize the wel-
fare cards of anyone who came in contact 
with police. “That was a great victory,” 

said Friedman, who enjoyed collaborat-
ing with legal aid because he had previ-
ously worked in the of� ce.

One of Friedman’s most widely 
known cases is Mack v. Suffolk County, 
which resulted in sweeping changes that 
included the Boston Police Department 
building a lockup for female detainees 
and an increase in police and agency 
training across the sate to ensure legal 
strip search policies. The � rm won a $10 
million settlement on behalf of 5,400 
women who were illegally strip searched 
as part of admissions at the Suffolk 
County Jail.

“The great thing about this work is if 
you have a victory, it does have a ripple 
effect,” Friedman said. “That’s the best 
part of the job.”

PROSECUTOR AWARD
Katharine B. Folger
Middlesex District Attorney’s Offi ce, Woburn

Working with children was a natural 
� t for Katharine Folger. The oldest of six, 
Folger spent much of her youth babysit-
ting. She also taught junior league tennis 
in college and studied child occupational 
therapy before she earned her law degree 
and joined the Middlesex District Attor-
ney’s of� ce Child Abuse Unit, of which 
she is chief.

“I meet just amazing children that still 
� nd joy in life and survive what they’ve 
been through,” said Folger, who has been 
told by many young children that the trial 
process is the hardest part of their experi-
ence. “It’s long. It’s drawn out. It’s not 
easy.”

Folger manages her own caseload 
while also supervising 20 in the depart-
ment, which reviews more than 1,000 
investigations each year into child sexual 
and physical abuse, deaths and child por-

nography. “It sounds kind of silly, but 
trying to make the world a better place” 
is one of the goals of Folger’s career, and 
why she � nds it so rewarding.

Convincing jurors that child abuse re-
ally happens is among the most challeng-
ing parts of Folger’s job, requiring her to 
frame her cases carefully. “The world is 
a prettier place without child abuse in it,” 
she said. “[Jurors] say, ‘I don’t need to 
listen to this kid because this stuff doesn’t 
happen.’”

While Folger said she is proud of ac-
complishments related to speci� c cases 
— including making sure children are 
handled appropriately legally and emo-
tionally when interviewed — she con-
siders her most signi� cant professional 
achievement to be last April’s launch of 
the state’s � rst online training for those 
mandated to report child abuse. The proj-
ect now has more than 10,000 registrants 
who have been trained to recognize and 
report on child abuse and neglect.

“Reporting of abuse is so critical, and 
it’s always something that was under-
reported … Obviously, this helps bring 
to the forefront our mandated reporting 
laws,” Folger said. “I feel like that’s mak-
ing a huge difference.” ■

ACCESS TO JUSTICE
Continued from page 6

HOWARD FRIEDMAN KATHARINE B. FOLGER

THE SMALL BUSINESS 
PRACTICE LLM

“I chose to lecture for the Small 
Business Practice LLM, the fi rst of 
its kind, because it responds to the 
changing market for legal services. 
The program provides lawyers with 
in-depth, practical knowledge and 
skills to make them more effi cient 
at serving small business clients.”

Rodney S. Dowell  
Director, MA LOMAP 
Instructor, Law Offi ce Management  LLM course

The Concord Small Business Practice LLM 
is designed for practicing attorneys and 
recent law school graduates who want 
in-depth, practical knowledge of the legal 
issues unique to small business. 2011 
enrollees are eligible for a special 
reduced tuition rate.

For information contact: Program Director Ellen Murphy, 
emurphy@kaplan.edu, 866.762.1550 
www.smallbusinessllm.com 

An Innovative Online Program Conceived and 
Delivered by Leading Legal Professionals.

Sheff Law Offices, P.C.

Te a m ap p roac h

cu T T i n g ed g e advo c ac y

Su p e r i o r re S u lT S

Ten Tremont Street, Boston, MA 02108
617-227-7000  www.shefflaw.com

A Sixty Year Tradition 
of Representing 

the Seriously Injured

Integrity • Compassion • Excellence
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BAR NEWS

The Massachusetts Bar Association 
Nominating Committee, led by MBA Im-
mediate Past President Valerie A. Yarashus, 
has issued its report for the 2011-12 nomi-
nations for MBA of� cers and regional del-
egates.

The committee was composed of 
Yarashus, Thomas J. Barbar; MBA Past 
President Warren Fitzgerald; MBA Past 
President Edward W. McIntyre; MBA Past 
President Kathleen M. O’Donnell; Mari-
lynne R. Ryan and MBA Past President Da-
vid W. White Jr.

Richard P. Campbell automatically suc-
ceeds to the of� ce of president on Sept. 1, 
2011. Pursuant to Article VIII, Section 1 of 
the MBA Bylaws, the committee has � led 
with MBA Secretary Marsha V. Kazarosian 

the following list of other of� cers for 2011-
12:

OFFICERS
President-elect Robert L. Holloway Jr.
Vice President Jeffrey N. Catalano
Vice President Marsha V. Kazarosian
Treasurer Douglas K. Sheff
Secretary Robert W. Harnais

REGIONAL DELEGATES AND 
AT-LARGE DELEGATES

Region 1 Michael I. Flores
Region 2 Scott D. Peterson
Region 3 Miriam H. Babin
Region 4 Veronica J. Fenton
Region 5 Keith A. Minoff

Region 6 Donald R. Bumiller
Walter A. Costello Jr.
Region 7 Kevin G. Diamond
Lee J. Gartenberg
Martha Rush O’Mara
Region 8 Alan J. Klevan
Lisa M. Rico 
Region 9 Denise I. Murphy
Catherine E. Reuben
Christopher P. Sullivan
Paul E. White 
Region 10 Christopher A. Kenney
James G. Reardon Jr.

AT-LARGE
Anthony J. Benedetti
Alice B. Braunstein
Adam J. Foss

Radha Natarajan
Frank J. Riccio
Michael P. Sams
Gloria Y. Tan

For information about MBA of� cer 
positions, please refer to Article VI of the 
MBA’s bylaws. For information on Com-
mittees and Boards, please refer to Article 
VIII of the MBA’s bylaws. The MBA By-
laws are available at www.massbar.org/
about-the-mba/mba-bylaws.

To view the MBA Nomination and 
Election Procedures, go to www.massbar.
org/media/867096/nomination%20elec-
tion%20procedures.pdf. ■

2011-12 MBA officers and delegates announced

“The legislation announced today 
marks an historic and unprecedented 
agreement between the Legislature and 
court system. The creation of a court 
administrator position to be � lled by an 
expert, non-judicial civilian adminis-
trator brings to fruition decades worth 
of independent reports and � ndings on 
Massachusetts court reform that have 
recommended such action,” said Martin 
W. Healy, chief operating of� cer and 
chief legal counsel of the Massachu-
setts Bar Association.

The MBA has called for court re-
form for decades, including issuing 
the independently commissioned 1991 
Harbridge House Report, as well as the 
2003 MBA Court Study Task Force Re-
port, both of which included detailed 
� ndings supporting the use of a non-
judicial court administrator.

The legislation would also keep 
the Probation Dept., which had been 
plagued by a patronage hiring scandal, 
under the courts’ jurisdiction, but make 
major reforms in the hiring process. 
Gov. Deval Patrick wants to put Proba-
tion under executive branch authority, 
but DeLeo and court leaders say it needs 
to remain part of the courts to maintain 
essential working relationships between 
judges and probation of� cers.

The bill removes the Probation com-
missioner’s unilateral hiring authority 
and requires a standardized test for all 
Probation Dept. job applicants. For can-
didates who pass the test and advance, 
any hiring recommendations would 
have to be written and made public. 
Also, all successful candidates would 

have to disclose any relatives working 
in state government.

A number of allies � anked DeLeo at 
the press conference, including fellow 
legislators and: Boston College’s Father 
J. Donald Monan, who chaired the com-
mittee that wrote 2003’s Monan Report, 
the blueprint for court reform, and Ste-
phen Crosby, Gov. William Weld’s sec-
retary of Administration and Finance, 
who led the Probation Department hir-
ing task force in response to last year’s 
scandal.

Ireland praised the bill, saying it 
would bolster improvements that have 
been underway since the Monan Report 
highlighted signi� cant problems in the 
court system. Ireland said that Chief 
Justice for Administration and Manage-
ment Robert A. Mulligan “has achieved 
remarkable results” implementing those 
reforms in the last eight years.

Ireland said, “I look forward to con-
tinuing to work with the speaker on im-
proving the administration of justice.” 
He cited a number of studies, including 
the MBA’s reports, as support for hiring 
a professional business manager with 
no judicial responsibilities.

DeLeo hopes to pass a bill in the 
House by mid-May, in time for the 
Senate to consider it during its budget 
hearings.

“The MBA urges swift passage of 
the legislation to professionalize court 
management and better align the state 
with other court systems with profes-
sional managers. Litigants and the pub-
lic alike deserve a highly ef� cient sys-
tem that makes the most use of every 
dwindling taxpayer dollar,” Healy said.

“This isn’t ‘tinkering around the 
edges,’” DeLeo said. “This is a major, 

Massachusetts Bar Association 
President Denise Squillante testi-
� ed before the Joint Committee on 
the Judiciary on behalf of the MBA 
on March 30 to have the Probation 
Department remain in the judicial 
branch, and for the Legislature to 
pass sweeping court reform.

Squillante testi� ed that the Pro-
bation Department crisis is a “mere 
symptom of larger structural man-
agement defects with the judicial 
system.”

Following House Speaker Rob-
ert A. DeLeo’s recent announce-
ment of his intention to draft court 
reform legislation — including the 
hiring of a non-judge to oversee the 
courts’ business operations, Squil-
lante said the MBA looks forward 
to discussion of systemic court re-
form.

“We have a unique opportunity 
to accomplish meaningful reform of 
the court system. The time has come 
for the appointment of a profession-
ally trained court administrator to 
oversee all management functions 

of the court system,” Squillante said. 
“We must be innovative in our ap-
proach to court management to en-
sure that we have the most ef� cient 
and effective system possible.”

Also representing the MBA, Ex-
ecutive Management Board member 
Lee J. Gartenberg spoke in favor of 
Senate Bill No. 708, which changes 
the language in General Laws chap-
ter 279, section 3, from requiring 
imposition of a full suspended sen-
tence upon revocation of probation 
to giving a judge additional options, 
including committing the defendant 
to community corrections, a gradu-
ated sanction or imposing all or any 
portion of the suspended sentence.

The legislation was drafted by 
the MBA following Commonwealth 
v. Holmgren, 421 Mass. 224 (1995). 
In Holmgren, the Supreme Judicial 
Court held that when a probation 
violator who has a suspended sen-
tence is before a court for a sur-
render hearing, the judge can either 
keep the person on probation or im-
pose the full suspended sentence. ■

MBA testifies to keep 
Probation in judicial branch

PHOTO BY TRICIA OLIVER

MBA President Denise Squillante and MBA Executive Management Board member Lee J. Gartenberg 
testifi ed before the Joint Committee on the Judiciary.

DeLEO ANNOUNCES REFORM
Continued from page 1

Radha Natarajan

major policy change for how people are 
hired in the commonwealth.”

In response to a question, Ireland 
said he didn’t see any con� ict with 

judges helping shape the legislation. 
“We felt it was an opportunity for the 
judiciary to have a say in the way the 
legislation was drafted.” ■

House Speaker Robert A. DeLeo, third from left, unveils his court reform legislation. SJC Chief Justice Roderick 
L. Ireland is standing immediately to DeLeo's right. MBA Chief Operating Offi cer and Chief Legal Counsel Martin 
W. Healy is at the far right.
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BAR NEWS

Pioneer Valley Performing Arts Char-
ter Public School in South Hadley has 
been named state champion of the Mas-
sachusetts Bar Association’s 2011 Mock 
Trial Program. The April 1 � nals were 
held at Faneuil Hall in Boston, where 
PVPA challenged and took victory over 
Boston Latin School. PVPA was also 
champion in 2006 and made the � nals 
several times, including last year.

The Mock Trial Program began its 
26th year in January. The competition 
places high school teams from 16 regions 
across the state in simulated courtroom 
situations where they assume the roles 
of lawyers, defendants and witnesses in 
hypothetical cases. More than 120 teams 
competed in this year’s competition, 
which included more than 200 trials.

PVPA and Boston Latin competed 
during a nearly three-hour mock trial in 
Faneuil Hall’s Great Hall. Pioneer Valley 
represented the defendant, “Eddie Bern-
son,” an Olney, Mass., high school senior 
charged with involuntary manslaughter 
for the death of two people in a car ac-
cident. Bernson was accused of remov-
ing a stop sign from a dangerous accident 
as part of a high school scavenger hunt. 
Boston Latin acted as the prosecution.

Norfolk Probate and Family Court 
Associate Justice John D. Casey served 
as the presiding judge, while Superior 
Court Associate Justice John T. Lu and 
District Court Justice Barbara Savitt 
Pearson assisted.

“There aren’t any losers. You are all 
winners. You are all wonderful,” said 
Pearson, who shared with students how 
impressed she was with their composure 
during the trial.

Casey said Pioneer Valley was vic-
torious in defending Bernson, who was 
found not guilty. That win, however, did 
not mean Pioneer Valley would automati-
cally take the championship. The judges 
determined, unanimously, that Pioneer 
Valley was the victor because it received 
the higher score. The judges based their 
calculations on a number of factors, in-
cluding presentation and knowledge of 
both the case and law.

“We at the MBA hope you have 
found this competition a rewarding op-
portunity so far — something that has 
brought about a greater appreciation of 
yourselves, your teammates, the law, 
court proceedings and the American ju-
dicial system,” MBA Secretary Marsha 
V. Kazarosian said.

PVPA advances to the National High 
School Mock Trial Championship May 
4-8 in Phoenix. A portion of the trip will 
be funded by a donation from the MBA’s 
philanthropic partner, the Massachusetts 
Bar Foundation.

The Mock Trial Program is made 
possible by the international law � rm of 
Brown Rudnick through its Center for 
the Public Interest in Boston, which has 
contributed $25,000 each year to the pro-
gram since 1998. ■

Western Mass. charter school wins 2011 Mock Trial

As thanks for members’ commitment to 
the Massachusetts Bar Association, Mem-
ber Appreciation Week was held April 4–8. 
It included the MBA Section/Division Open 
House on April 4, the chance to download a 
free MBA On Demand CLE program.

A raf� e was also held, in which Philip 
D. Murphy of Milton won a free pass to 
the Centennial Conference, Jonathan M. 
White of Medford won free attendance to 
unlimited CLE three-hour programs and 
luncheon roundtables for a year, and Chris-
tina M. Turgeon of Spring� eld won a free 
2011-12 MBA membership, plus free LRS 
membership. ■

Members win 
prizes during 
Appreciation Week

Massachusetts Lawyers Weekly and 
the MBA will salute an exemplary slate 
of lawyers and judges at the annual Excel-
lence in the Law celebration at the Hynes 
Convention Center in Boston on Thursday, 
June 2, beginning at 5:30 p.m. For ticket in-
formation, visit http://masslawyersweekly.

com/2011-excellence-in-the-law.
In addition to the Up and Coming 

Lawyers and Diversity Heroes selected 
by Massachusetts Lawyers Weekly to be 
honored at the event, the Daniel F. Toom-
ey Excellence in the Judiciary Award and 
the Excellence in the Legal Journalism 
Award will be presented. The Hon. Judith 
A. Cowin (ret.), former associate justice of 
the Supreme Judicial Court, and the edito-
rial team of Statehouse News Service will 
receive those honors.

Also featured at the event will be 

“Lawscars,” awarded in the following cat-
egories:

Court Of� cer of the Year• 
Court Clerk of the Year• 
Law Firm of the Year• 
Law Professor of the Year• 
Mentor of the Year• 
Best Dressed Lawyer• 

For more event information or to cast 
your votes for the “Lawscars” by May 6, 
visit www.masslawyersweekly.com/2011-
excellence-in-the-law. ■

Excellence in the Law to honor profession’s finest
MBA to honor the 
Hon. Judith A. Cowin 
(ret.) and Statehouse 
News Service

In-house counsel and pro bono ex-
perts will discuss the best strategies for 
initiating and sustaining pro bono ini-
tiatives in corporate legal departments 
at the In-House Counsel Pro Bono Fo-
rum. The program, which is sponsored 
by the Massachusetts Access to Justice 
Commission, will be from 3 to 5 p.m. on 
May 16 at the John Adams Courthouse 
in Boston.

The forum is co-chaired by Supreme 
Judicial Court Associate Justice Ralph 
D. Gants and David W. Rosenberg of 

Rosenberg, Schapiro, Englander, Chi-
coine and Leggett PC.

Speakers include:
Marc Gary, executive vice president • 
and general counsel, Fidelity Invest-
ments;
Esther Lardent, president and chief • 
executive of� cer, Pro Bono Insti-
tute;
Kathleen McGrath, senior corporate • 
counsel, Liberty Mutual;
William O’Brien, pro bono chair, • 

Association of Corporate Coun-
sel — Northeast Chapter;
Eve Runyon, director, Corporate • 
Pro Bono (a joint project of the As-
sociation of Corporate Counsel and 
the Pro Bono Institute); and
Dorothy Varon, assistant vice presi-• 
dent and counsel, Massachusetts 
Mutual Life Insurance Company

For more information, or to R.S.V.P., 
contact Sue Finegan at SFinegan@
mintz.com. ■

In-House Counsel Pro Bono Forum May 16 in Boston

PHOTOS BY MERRILL SHEA

The Massachusetts Bar Foundation presents a check to the MBA’s Mock Trial state champion, Pioneer Valley 
Performing Arts Charter Public School, to help defray costs to the national competition in Phoenix. From left to 
right: 2011 MBA Mock Trial Committee Chair Joshua A. McGuire, Esq.; Presiding Justice Hon. John D. Casey, 
Massachusetts Probate and Family Court; Pioneer Valley Performing Arts Team Captain Hannah Sokoloff-Rubin; 
MBF President Joseph P. J. Vrabel, Esq.; Scoring Judge Hon. Barbara Savitt Pearson, Massachusetts District 
Court; Scoring Judge Hon. John T. Lu, Massachusetts Superior Court. From left to right: 2011 MBA Mock Trial 
Committee Chair Joshua A. McGuire, Esq.; Presiding Justice Hon. John D. Casey, Massachusetts Probate and 
Family Court; Pioneer Valley Performing Arts Team Captain Hannah Sokoloff-Rubin; MBF President Joseph P. 
J. Vrabel, Esq.; Scoring Judge Hon. Barbara Savitt Pearson, Massachusetts District Court; Scoring Judge Hon. 
John T. Lu, Massachusetts Superior Court.

Students present their case to the judges. The competition is made possible by Brown Rudnick through its Center 
for the Public Interest in Boston, which has donated $25,000 each year since 1998.

The competition’s 
judges listen to the 

case in order to select 
the winning team 

based on a number 
of factors, including 

presentation and 
knowledge of the 
case and the law.

Don’t forget to check 
us out online at

www.massbar.org
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civil litigation

Advanced Deposition Skills 
— Effective Techniques for 
Taking and Defending Key 

Depositions for Trial
Tuesday, May 10, 4–7 p.m.
MBA, 20 West St., Boston

Faculty:
Paul E. White, Esq., program chair
Sugarman, Rodgers, Barshak and Cohen PC, Boston
Brian J. Carney, Esq.
WIN Interactive Inc., Quincy
Marianne C. Leblanc, Esq.
Sugarman and Sugarman PC, Boston
Daniel I. Small, Esq.
Holland and Knight LLP, Boston

Sponsoring section: Civil Litigation

MAY Continuing LegAL eduCAtion progrAMs bY prACtiCe AreA
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At-A-GlAt-A-GlAncence

Facult y Spotlight

Paul E. White, Esq.
Partner, Sugarman, Rodgers, Barshak and Cohen PC, Boston

Program chair: Advanced Deposition Skills: Effective Techniques for Taking and Defending Key Depositions for Trial

Trained as a barrister in the United Kingdom before moving to the United States 
in 1984. He became a partner at Sugarman, Rodgers, Barshak and Cohen in 1990 
and presently serves on the firm’s executive committee. White’s practice is focused 
on the areas of business litigation, insurance and reinsurance, and real estate lit-
igation. He has a broad range of experience handling complex civil litigation 
matters, with a focus on claims under UCC Article 2, complex contract claims, 
commercial lease and shopping mall lease disputes, and supply chain disputes 
(including advising concerning product recalls and the pursuit of third-party re-
covery via insurance or indemnity). He also represents insurers in complex insur-
ance and reinsurance disputes. White has been elected a “Massachusetts Super 
Lawyer” in the area of business litigation since 2005. He is a regular writer and 
speaker on the subject of commercial contracts, contract disputes and litigation-
related topics and is a member of the MBA’s Civil Litigation Section Council. 
White was appointed to the degree of Utter Barrister at the Honourable Society 

of Gray’s Inn, London, England, received an L.L.B. at Cardiff University, Wales, U.K. and a J.D., cum laude, from 
Suffolk University School of Law in Boston.

gener al pr ac tice

LOMAP’s 
Super Marketing Conference

Thursday, May 26
Conference: 1–6 p.m.

Networking Reception: 5–7 p.m.
MBA, 20 West St., Boston

Faculty:
Jared D. Correia, Esq., moderator
Law Office Management Assistance Program, Boston
Rodney S. Dowell, Esq., moderator
Law Office Management Assistance Program, Boston
Erik Mazzone, Esq., Director, North Carolina Bar Association 
Center for Practice Mgmt., Cary, NC
Conrad Saam
Senior Marketing Manager, Avvo
Allison C. Shields, Esq.
Principal, Legal Ease Consulting Inc.
*Additional faculty to be announced.

l aw practice management

Getting Paid
How to Effectively Market Your 
Practice with Conventional and 

Alternative Fee Agreements
Wednesday, May 4, noon–2 p.m.

MBA, 20 West St., Boston
Luncheon roundtable (lunch provided)

Faculty:
Stephen Seckler, Esq.
Seckler Legal Coaching, Newton
Matthew Sullivan, Esq.
Red Bridge Strategy, Cambridge
Ronald A. Witmer, Esq.
Witmer, Karp, Warner & Ryan LLP, Boston
Jeffrey D. Woolf, Esq.
Assistant Bar Counsel, Office of Bar Counsel, Boston

Sponsoring section: Law Practice Management

probate l aw and 
ta x ation l aw

A Trust Series You Can Trust: A
Comprehensive Guide to Trust Practice

Part V. Trust Litigation
Wednesday, May 11, 4–7 p.m.

MBA, 20 West St., Boston
Faculty:
Maureen E. Curran, Esq., program co-chair
Law Office of Maureen Curran, Boston
James A. McLaughlin, Esq., program co-chair
McLaughlin, Richards, Mahaney, Biller & Woodyshek LLP, 
South Natick
Timothy Sullivan, Esq., program co-chair
AndoverLaw PC, Andover

Sponsoring sections: Probate Law, Taxation Law

Family l aw

Attacking and Defending 
Premarital and  

Marital Agreements
Things You Should Know

Thursday, May 5, 4–7 p.m.
MBA, 20 West St., Boston

Faculty:
Kevin M. Corr, Esq., program chair
Lee & Levine LLP, Boston
Hon. Angela M. Ordoñez 
First Justice, Norfolk Probate and Family 
Court
Laura W. Morgan, Esq.
Owner, Family Law Consulting, Charlot-
tesville, VA
Mary H. Schmidt, Esq.
Schmidt & Federico PC, Boston
Peter M. Barlow, Esq.
Kate & Barlow PC, Boston

Sponsoring section: Family Law

RegisteR online at www.MassBaR.oRg oR call (617) 338-0530.

After live event, 
recorded program 

available for purchase at 
www.MassBar.org/

OnDemand.

buSineSS l aw

Intellectual Property Basics 
for the Non-Specialist

Wednesday, May 25, 4–7 p.m.
MBA, 20 West St., Boston

Faculty:
Stephen Y. Chow, Esq., program chair
Burns & Levinson LLP, Boston
Stacey C. Friends, Esq.
Ruberto, Israel & Weiner PC, Boston
Stanley B. Kay, Esq.
Law Office of Stanley B. Kay, Auburndale
Anne Marie Longobucco, Esq.
Birnbaum & Godkin LLP, Boston

Sponsoring section/division:
Business Law, Young Lawyers Division

Life Cycle of a Business Series
Session II: Employment / 

Litigation Matters
Wednesday, May 25, noon–2 p.m.

MBA, 20 West St., Boston
Faculty:
Matthew S. Furman, Esq., program co-chair
Tarlow, Breed, Hart & Rodgers PC, Boston
Adam D. Page, Esq., program co-chair 
Finneran & Nicholson PC, Newburyport
Dennis F. Eagan, Esq.
Finneran & Nicholson PC, Newburyport
Robert J. Kerwin, Esq.
Tarlow, Breed, Hart & Rodgers PC, Boston

Sponsoring section: Business Law

Real-time Webcast 
available for purchase at 

www.MassBar.org/
OnDemand.

stephen seckleR

MauReen e. cuRRan tiMothy D. sullivanJaMes a. Mclaughlin

hon. angela M. 
oRDoÑez

kevin M. coRR

stephen y. chow

JaReD D. coRReia RoDney s. Dowell

aDaM D. pageMatthew s. FuRMan
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Wednesday, May 4
Getting Paid: How to 
Effectively Market Your 
Practice with Conventional and 
Alternative Fee Agreements 
Luncheon Roundtable 
Noon–2 p.m. MBA, 20 West St., Boston

Juvenile & Child Welfare Law 
Bench-Bar open meeting
3:30–5:30 p.m. Worcester Law Library, 50 
Harvard St., Worcester

MBA Monthly Dial-A-Lawyer 
Program
5:30–7:30 p.m. 
Statewide dial-in #: (617) 338-0610

Thursday, May 5
Attacking and Defending 
Premarital and Marital 
Agreements — Things You 
Should Know 
4–7 p.m. MBA, 20 West St., Boston

Friday, May 6
Legal Chat: Alternative/Non-
Traditional Uses of a Law 
Degree Part II 
Noon–1 p.m. NOTE: There is no on-site 
attendance for Legal Chats.

Tuesday, May 10
Advanced Deposition Skills — 
Effective Techniques for 
Taking and Defending Key 
Depositions for Trial 
4–7 p.m. MBA, 20 West St., Boston

TRUST LAW SERIES 
Wednesday, May 11
Trust Litigation 
4–7 p.m. MBA, 20 West St., Boston

Monday, May 16
In-House Counsel 
Pro Bono Forum
3–5 p.m. John Adams Courthouse, One 
Pemberton Square, Boston

Friday, May 20
New 2010 Tax Act 
Noon–1 p.m. NOTE: There is no on-site 
attendance for Legal Chats.

Wednesday, May 25
The Life Cycle of a Business 
Luncheon Roundtable Series 
Session II: Employment/
Litigation Matters 
Noon–2 p.m. MBA, 20 West St., Boston

MBA Western Massachusetts 
Dial-A-Lawyer Program
3:30–7:30 p.m.
Statewide dial-in #: (413) 782-1659
Intellectual Property Basics for the Non-
Specialist 4–7 p.m. MBA, 20 West St., Boston

Intellectual Property Basics for 
the Non-Specialist 
4–7 p.m. MBA, 20 West St., Boston

Thursday, May 26
LOMAP’s Super Marketing 
Conference 
1–6 p.m.: CLE 5–7 p.m.: Networking reception 
MBA, 20 West St., Boston

Wednesday, June 1
MBA Monthly Dial-A-Lawyer 
Program
5:30–7:30 p.m. 
Statewide dial-in #: (617) 338-0610

Monday, June 6
32nd Annual Labor & 
Employment Law Spring 
Conference 
9 a.m.–5 p.m. The Colonnade Hotel, 120 
Huntington Ave., Boston

Juvenile & Child Welfare Law 
Bench-Bar open meeting
3:30–5:30 p.m. MBA, 20 West St., Boston

Thursday, June 9
Lawyers Have Heart 5k Road 
Race & Summer Celebration
7:30–10:30 p.m. Bank of American Pavilion, 
290 Northern Ave., Boston

Monday, June 13
Alimony: Beyond the 
Fundamentals
4–7 p.m. Barnstable Probate and Family Court, 
3195 Main St., Barnstable

Tuesday, June 14
E-Discovery on a Budget 
4–7 p.m. MBA, 20 West St., Boston

Wednesday, June 15
The Life Cycle of a Business, 
Luncheon Roundtable Series 
Session III: Business Location/
Financing 
Noon–2 p.m. MBA, 20 West St., Boston

Thursday, June 16
Fifth Annual Public Law 
Conference 
9 a.m.–2 p.m. MBA, 20 West St., Boston

Wednesday, June 22
Health Law Conference 
9 a.m.–2 p.m.
MBA, 20 West St., Boston

Thursday, June 23
When the Litigation is Over: Taxation of 
Damages and Release of the Medicare Lien 
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, June 29

Calendar of Events

For more information, visit www.massbar.org/events/calendar.

The Massachusetts Bar Association’s 
fourth House of Delegates meeting for 
the 2010-11 association year began in 
a celebratory fashion as three attorneys 
were presented MBA Centennial Awards. 
HOD, which gathered March 10 at the 
Dedham Hilton, then addressed a full 
agenda on a wide range of topics, in-
cluding workplace safety, cameras in the 
courtroom and the Defense of Marriage 
Act (DOMA).

The late Paul Kazarosian, Walter Cos-
tello and Denise Murphy were honored 
with centennial awards. MBA President 
Denise Squillante presented the posthu-
mous honor to the Kazarosian family, 
including MBA Secretary Marsha V. Ka-
zarosian.

Following the award presentations, 
Squillante gave her president’s report, 
which included an announcement regard-
ing MBA delegation participation in the 
mid-April American Bar Association’s 
Lobby Day. Squillante revealed that MBA 
President-Elect Richard P. Campbell and 
Vice President Robert L. Holloway Jr. 
have begun Strategic Planning Commit-
tee meetings, and also issued a call to ac-
tion — urging HOD to learn more about 
the MBA’s upcoming Centennial Confer-
ence on May 18 and 19 at www.massbar.
org/centennial.

Following Squillante’s report, MBA 
Vice President Douglas K. Sheff pre-
sented the so-called “Right to Know” 
bill, related to temporary employment 
and staf� ng agencies. Sheff and his MBA 
Workplace Safety Committee co-present-
ers successfully encouraged HOD to sup-
port the bill, which is currently pending 
before the Joint Committee on Labor and 
Workforce Development. The “Right to 
Know” bill would update the Employ-
ment Agency Law to better level the 
playing � eld for all temporary employ-
ment and staf� ng agencies, while ensur-
ing rights are guaranteed to members of 
the temporary workforce.

Commission on Judicial Conduct Ex-

ecutive Director Gillian Pearson also at-
tended the HOD meeting and provided an 
informational report on the CJC. Pearson 
summarized the instances which would 
warrant a complaint, the ways in which 
attorneys can submit complaints and ex-
plained that complaints to the CJC can be 
anonymous. Delegates were encouraged 
to visit www.mass.gov/cjc for more in-
formation.

MBA Property Law Section Vice 
Chair Elizabeth J. Barton and attorney 
Ward Graham asked the governing body 
to support legislation relative to power 
of attorney and joint tenancy. The group 
opted to do so unanimously.

Following that vote, Lee J. Garten-
berg, Fern Frolin, Peter Elikann and Mi-
chael Flores presented the recommenda-
tions of the ad-hoc committee established 
by Squillante to study the proposed 
amendments to the Supreme Judicial 
Court Rule 1:19, concerning cameras in 
the courtroom.

The committee presented its recom-
mendations, which included having the 
MBA continue to oppose the proposed 
Rule 1:19. Among the group’s rationale, 
Gartenberg and Frolin said bloggers and 
other less conventional online media 
should be given equal status to the those 
who qualify as “news media”; permission 
be required from the presiding judge in 
Probate and Family Court proceedings 
involving private and potentially damag-
ing information concerning children and 
other vulnerable individuals; and judges 
should entertain requests to close speci� c 
portions of civil proceedings when ap-
propriate, given privacy or public safety 
concerns.

The delegates also voted to hear an 
unscheduled presentation from Michael 
Traft, co-chair of the MBA’s Amicus 
Committee. Traft was joined by Maura 
Healey from Attorney General Martha 
Coakley’s Of� ce to ask for HOD’s sup-
port of an amicus brief challenging the 
application of DOMA to residents of 
Massachusetts. The brief is an outgrowth 
of pending federal litigation, in which 
Coakley has argued that DOMA 

BAR NEWS

BY TRICIA M. OLIVER

House of Delegates addresses 
workplace safety, cameras in the 
courtroom, DOMA, other issues



 16

PHOTO BY TRICIA OLIVER

Michael Traft, co-chair of the MBA’s Amicus Committee, and Maura Healey, of the Massachusetts Attorney 
General’s Offi ce, ask for HOD’s support of an amicus brief challenging the application of Defense of Marriage 
Act to Massachusetts residents.

Indicates recorded session 
available for purchase (after 

live program) through MBA On 
Demand at www.massbar.org/

cle/mba-on-demand.

Real-time webcast 
available for purchase 
through MBA On Demand 
at www.massbar.org/
ondemand.

Wednesday, May 
18–Thursday, May 19
MBA Centennial Conference 
and Ball
Sheraton Hotel, 39 Dalton St., Boston
See www.MassBar.org for information
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EXPERTS&RESOURCES

CONTINUED ON PAGES 18 AND 19

ADR

Can we talk!
I will sit down with clients and attorneys 

in a private, easily accessible location.

I bring 45 years as a practicing attorney 
and respected judge to the table.

Case evaluations, mediation, arbitration 
and master’s hearings.

“Let’s Reason Together”

tel (617) 964-8744    
www.beverlyboorstein.com

hon. BEVERLY W. BO ORSTEIN (ret.)

dispute resolution

ADRADR

Fair and effective 
dispute resolution
for your clients

800-536-5520
www.mdrs.com

MDRS: 
A professional
panel of 35 skillful
and experienced
mediators and 
arbitrators. 

Hearings 
throughout 
Massachusetts

Attorney Brian R. Jerome
Founder

ADR

Where

14 Beacon Street,  
Suite 610
Boston,  

Mass., 02108

45 Bristol Drive
South Easton,  
Mass., 02375

Sarah E. Worley,  
Conflict Resolution, P.C.

resolution.
conflict
meets

617-419-1900
www.worleyconflictresolution.com

Sarah E.  
Worley

ADR

Settling Disputes • Managing Risk
Eliminating Uncertainty

Providing 
Mediation 

Services for the 
Legal, Business 

& Insurance 
Communities

Please visit CAMPOMEDIATION.COM
for more information.

Locations:  Boston & Statewide

Mediating Business Disputes, Insured 
Claims & Other Monetary Disputes

866-529-5300

Charles M. Campo
cmc@campomediation.com

Campo  
mediation, LLC

AVIATION L AW

AviAtion LAtion LA Aw
ANTHONY 
TARRICONE, 
concentrating in 
cases involving 
serious personal 
injuries and 
wrongful death 
resulting from the 

operation, design, and maintenance 
of all types of aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

AVIATION L AW

makes a  
difference. 

Experience and 
technical training 

John T. O’Connell is a Commercial Pilot 
with Land and Sea ratings who has 
been litigating commercial and general 
aviation crash cases for the past 30 
years.  He is licensed in MA, CO, FL and 
multiple federal jurisdictions including 
as a patent attorney at the USPTO.

O’Connell & Associates, LLC
470 Atlantic Avenue, Boston, MA  02210

(617) 996-2500   |   www.oapc.com
email: oconnell@oapc.com

BUSINESS VALUATION

Qualified 
 Expert Witness

Business Valuations• 
Litigation Support• 
Tax Analysis-Divorce• 
Calculation of Damages• 
Trial and Deposition Assistance• 
Probate Financial Statements• 
Forensics• 

Pamela Oliver Stephenson
CPA, ABV, CDFA, FCPA

(508) 584-1587
pos@horizonbv.com • horizonbv.com

BR AIN INJURY

Would You Know A 

Head  
injury 
If You Saw One?

Most
People

Wouldn’t.®

Law Office of 

Kenneth i. Kolpan, P.C.

For info on brain 
injury litigation, visit 
www.kolpan.com

175 Federal Street, 
Suite 1425, 
Boston MaBoston MaBoston M , 02110

617-426 -2558

When you 
need expert 
accountants 
to help make 
your case.
Turn to the Legal Services Team 
at Kostin, Ruffkess & Company.

• Litigation Support 
• Forensic Accounting
• Business Valuation

Learn more at kostin.com,  
or call Steven Dane, CPA 
at 413-233-2300.

BUSINESS VALUATION

APPR AISALS

 
www.alliedappraisal.com 

(508) 755-2500 
 





















CONSTRUC TION CL AIMS

Professional Representation for  
Owners, Developers, A & E Firms, 

General Contractors, Subcontractors, 
and others. Continuing Construction 

Experience since the 1960’s.

Construction Claims Expert  
Witness and Claim Support

Experienced in litigation, arbitration, •	

mediation
Knowledge of Public Bid Law•	

Document Review and Opinion•	

Building Assemblies and Envelope Analysis•	

Coordination of Documents •	

Existing Condition Property Review•	

Constructability Issues•	

Schedule, Extension of Time, and Cost •	

Accounting Assessments
Construction Management Practice Review•	

Extensive Lawyer References•	

289 Salt Rock Road • Barnstable, MA 02630
Tel: 508-362-8776 • Fax: 508-385-0963

Cellular: 508-245-9239 • avoikos1@comcast.net
www.voikosconstructionmanagement.com

VVoikosoikosVoikosVVoikosV  C ConstruonstruCtion
ManageMent Co., inC.
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Section Spotlight
BAR NEWS

The Young Lawyers Division hosted 
a panel discussion, “Hanging A Shingle 
With a Focus on Traps for the Unwary,” 
on April 6 at the University of Massachu-
setts School of Law – Dartmouth.

The panel gave new practitioners 
advice on setting up a practice, includ-
ing how to obtain malpractice insurance, 
deciding on practice areas, avoid ethics 
issues and � guring out how to market 
on the modest budget. It also included a 

networking reception for new and experi-
enced lawyers.

The panel included: MBA President 
Denise Squillante, Law Of� ce of Denise 
Squillante; Terence Welsh, Massachusetts 
Bar Association Insurance Agency; Chris-
tine A. Anderson, Anderson Law Of� ce; 
Terrence David Pricher; Of� ce of the Bar 
Counsel; and Julie A. Lynch, Law Of� ces 
of Turcotte & Lynch PC. ■

The Young Lawyers Division sponsored a speed networking session at the MBA’s 
Boston of� ce on March 24. After young lawyers met with a number of experienced 
attorneys and MBA leaders, they mingled at a cocktail reception. ■

PHOTO BY KELSEY SADOFF

Young lawyers chat with MBA bar leaders, including, from front to back on the right side of table: 
MBA Past President David W. White Jr., former Family Law Section Chair Thomas J. Barbar, and 
MBA Secretary Marsha V. Kazarosian.

Young Lawyers hosts 
speed networking event

PHOTO BY BILL ARCHAMBEAULT

From left to right: Wendy Wayne, CPCS Immigration Impact Unit; Dan Kesselbrenner, National Immigration 
Project; Susan Church, Demissie & Church; and moderator Adam Birnbaum CPCS.

More than 60 people attended the Immi-
gration Law Section Council’s open meeting 
to discuss the � rst anniversary of Padilla v. 
Kentucky.

The forum, which was held April 5 at 
the Massachusetts Bar Association’s Bos-
ton headquarters, discussed ongoing litiga-
tion in Massachusetts, how appellate courts 
around the country have interpreted the 

Padilla decision, and � ling post-conviction 
motions based on ineffective assistance of 
counsel. 

CPCS Staff Attorney Adam Birnbaum 
moderated the panel: Wendy Wayne, director 
CPCS Immigration Impact Unit; nationally 
known expert Dan Kesselbrenner, executive 
director, National Immigration Project; and 
Susan Church of Demissie & Church. ■

Immigration Law hosts Padilla discussion

MCAD Commissioner Jamie William-
son and MCAD Deputy General Counsel 
Yaw Gyebi were guest speakers at a Labor & 
Employment Section open meeting on March 

16 at Bulkley, Richardson and Gelinas LLP’s 
of� ce in Spring� eld. Williamson and Gyebi 
spoke about new procedures in the Spring-
� eld of� ce and legislative issues. ■

PHOTO BY PATRICIA O. PLASSE

From left to right: MCAD Deputy General Counsel Yaw Gyebi Jr., MCAD Commissioner Jamie R. Williamson 
and Mary J. Kennedy of Bulkley, Richardson and Gelinas.

Labor & Employment Section 
hosts MCAD leaders

PHOTO BY WENDY QUINN

MBA President Denise Squillante, at podium, speaks at the Young Lawyers panel.

YLD panel advises on starting a practice

The Juvenile and Child Welfare Sec-
tion Council will host the � nal two Ju-
venile Court/MBA Bench-Bar forums, 
on Wednesday, May 4, from 3:30 to 5:30 
p.m. at the Worcester Law Library, 50 
Harvard St., Worcester, and on Monday, 
June 6, in Boston, at the Massachusetts 
Bar Association headquarters at 20 West 
St., Boston, from 5:30 to 7:30 p.m.

Juvenile Court Chief Justice Michael 
F. Edgerton and MBA President Denise 

Squillante are scheduled to speak at the 
Boston forum.

The forums are free to all attorneys 
interested in the practice of juvenile and 
child welfare. The Section Council’s busi-
ness meeting will be held directly follow-
ing the Bench-Bar Session.

If you are interested in attending any 
of these sessions, please check the MBA’s 
Juvenile and Child Welfare MBA web 
page and master calendar for more infor-
mation and registration. Space is limited 
and there will be no ability to attend by 
conference call. To R.S.V.P., contact Jean 
Stevens at JStevens@MassBar.org. ■

Final juvenile bench-bar forums 
to be held in Worcester, Boston

The audience at the Feb. 9 Juvenile & Child Welfare 
Law Bench-Bar forum in Andover.PHOTO BY TRICIA M. OLIVER
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Signature SponSor

SponSorShip opportunitieS

Platinum SPonSor — $20,000 

Gold SPonSor — $15,000 

Silver SPonSor — 10,000

Bronze SPonSor — $5,000 

Friend — $2,500 

individual SPonSor — $500 

Thank you to our 
Centennial sponsors

Consider joining our growing list  

of MBA Centennial sponsors.  

Visit www.MassBar.org/Centennial for 

information on sponsorship opportunities.
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1970: Richard K. Donahue is elected president of 
the MBA. He would be the last president to serve 
a multiple-year term, as the association’s bylaws 
were amended at the 1973 annual meeting to create 
a “president-elect” position, allowing the leadership 
a greater focus on advancing the association’s long-
term goals.
August 1972: At the conclusion of his term, Do-
nahue reports a 55 percent increase in membership 
over 18 months, bringing the association’s member-
ship to more than 7,300 attorneys.
1972: Berge C. Tashjian is elected president of the 
MBA.
1972: Newly hired Executive Director Carl Mod-
ecki modernizes and expands the management of 
the association, including the installation of comput-
ers in the headquarters in Center Plaza.
1973: Frederick G. Fisher is elected president of 
the MBA.
September 1973: James W. Dolan is hired as 
the association’s � rst full-time legislative counsel, 
completing the association’s transformation into an 
organizational vehicle that could drive forward the 
policies of the MBA.
September 1973: After discussions and nego-
tiations ranging over four decades, the uni� cation 
debate comes to an end when the Supreme Judicial 
Court rules that the MBA and the Boston Bar As-
sociation could, and should, proceed with a partial 
uni� cation. The court drafts a set of rules to register 
all attorneys, to investigate uniformly and, if war-
ranted, to prosecute ethical complaints against attor-
neys. It also establishes a client security fund and 
requires all attorneys to pay an annual fee to help 

support these efforts. The issue of full uni� cation 
was postponed for several years, by which point the 
partial uni� cation was in effect and no further con-
sideration was necessary.
1974: Charles J. Kickham is elected president of 
the MBA.
April 1974: Two months after it was proposed, the 
Lawyer Referral Service has 550 members and is 
generating $850 in revenue for the MBA.
1974: After nearly doubling its membership in 
� ve years, to 9,100 of the state’s 14,000 attorneys, 
the MBA receives the American Bar Association’s 
Award of Merit for the third time in seven years in 
recognition of the programs developed by the many 
members and committees.
1975: Charles Y. Wadsworth is elected president of 
the MBA.
1976: Paul R. Sugarman is elected president of the 
MBA.
1977: Raymond J. Kenney Jr. is elected president of 
the MBA, a result of the � rst contested election for 
president in the association’s 65-
year history. His challenger, Co-
lette Manoil, was the � rst woman 
to seek the of� ce.

1977: The MBA undergoes the � rst major 
change to its organizational structure since 
1911. Rather than attempting to coordinate the 
work of more than 50 committees (and their 
subcommittees), the association is divided into 
sections according to practice area, with a chair-
man responsible for each section’s work. Adopt-
ed provisionally for one year, the organizational 
change was so effective it was permanently 
adopted by the 11,000 members the following 
year with virtually no debate.
1978: Roy A. Hammer is elected president of 
the MBA.
June 1978: Sweeping judicial reform is ap-
proved by the Legislature in the last day of its 
session, completely reorganizing and restruc-
turing the state’s courts into a uni� ed system, 
resulting in a number of ongoing compromises 
and improvements.
1979: Wayne A. Budd is elected president of 
the MBA. He is the youngest president elected 

in the association’s history, 
and the � rst black president 
of any state bar association 
in the nation. ■

MBA CENTENNIAL

MBA presidents tackle MBA presidents tackle 
social issues in 1970ssocial issues in 1970s

In the early 1970s, the Massachusetts Bar In the early 1970s, the Massachusetts Bar 
Association was growing in a number of ways, Association was growing in a number of ways, 
including the number of members, the number including the number of members, the number 
and type of professional staff, and the scope of 
its mission.

Starting in the late 1960s, the MBA had 
begun taking a role in a number of societal issues, 
including the exposure of brutal conditions 
that the criminally insane were living in at 
Bridgewater State Hospital by President Paul A. 
Tamburello (1966-68).

As Robert J. Brink wrote in Fiat 
Justitia, A History of the Massachusetts Bar 
Association 1910-1985, “The profession itself 
had matured enough that the MBA could 
successfully begin shifting its focus from a 

narrow interest in the internal problems of the 
legal community to a concern with the law’s 
efforts on society as a whole.”

The MBA did not fail to assert itself on a 
number of legal debates, including proposals for 
lawyer recerti� cation, defending the tort system 

against legislative efforts, 
merit selection of judges 
and court reform.

During the term of 
Frederick G. Fisher Jr. 
(1973-74), two important 
programs were launched: 
the Fee Arbitration Board 
and the Lawyer Referral 
Service. Those factored 
into the American Bar 

Association awarding the MBA its third Award 
of Merit in seven years.

It was also a time of evolution in the MBA’s 
leadership. Although the MBA had always 
welcomed women and minority lawyers, 
1976 saw the � rst woman run for the of� ce of 
president, Colette Manoil.

She failed in her challenge of the nominated 
candidate, Raymond J. Kenney Jr., but, as Brink 
noted in Fiat Justitia, “Manoil may have lost the 
presidency in 1976, but, � ghting in the MBA’s 
mainstream arena, she won an important round 
in the continuing struggle of women to gain 
equal status with men in the legal profession.”

It would be another decade before the MBA 
saw its � rst woman president, but the end of the 
decade did see another signi� cant � rst when 
Wayne A. Budd became the association’s � rst 
black president. Not only that, he was also 
its youngest president, and the � rst black bar 
association president in the country. ■

Presidential profi les:

The Massachusetts Bar Association, 

which was formed in 1910 and incorpo-

rated in 1911, celebrates its centennial 

anniversary with a number of events 

this year. As part of that observance, 

Lawyers Journal and e-Journal will 

highlight past presidents, interesting 

MBA trivia and list upcoming centen-

nial events.
Material from Fiat Justitia, A His-

tory of the Massachusetts Bar Associa-

tion 1910-1985, by Robert J. Brink, was 

used for this story. Compiled by Bill Ar-

chambeault.

TIMELINE 1970S

MBA President Frederick G. Fisher Jr.

“Robert Grant’s Bench and Bar of Massachusetts: 1889-
1929 reports that in 1880 there were only four women 1929 reports that in 1880 there were only four women 1929
lawyers in Massachusetts from a total of 1,984.” By 
1920, this had barely improved, to 47 women lawyers 
from a state total of 4,897. Through equality efforts 
over the 20th century by the MBA, the Women’s Bar 
Association and other groups, the female lawyer 
population in 2005 represented approximately one-third 
of the 38,143 active lawyers in Massachusetts.

In addition to its member-specifi c education, the MBA 
has tried to educate the public about the law as well. 

In the early 1990s, a radio segment entitled 
“It’s Your Law” gave two-minute 

snippets of advice to listeners 
of 24 radio stations 

statewide. It covered topics such as sexual harassment 
in the workplace, workers’ compensation, 
bankruptcy and AIDS discrimination. During the 
war in the Persian Gulf, special shows on the rights 
of reservists and the military were produced, earning 
the MBA program an award from the U.S. military.

As the MBA’s scope widened to include issues such as 
judicial administration and social problems, its ability 
to help both the public and the profession expanded as 
well. In 1965, MBA President Livingston Hall initiated 
the creation of the Massachusetts Bar Foundation. In 
1971, MBF President Joseph Schneider announced 
the beginning of scholarships to students at local law 
schools and his intention to expand the MBF to provide 
benefi ts to as many law students and local residents as 
possible. ■

MBA President 
Wayne A. Budd
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EDUCATIONAL HIGHLIGHTS
The Centennial Conference will kick 

off on May 18 with a half day of continuing 
legal education programming and continue 
with a full day of programming on May 19. 
The conference features three concurrent 
CLE tracks:

Young Lawyers Track: Running Your 
Law Practice on a Shoestring Budget; Lim-
ited Assistance Representation Open Fo-
rum; Social Media for Lawyers; 60 Sites to 

Bring Your Firm Into 
the Future; Network-
ing Strategies for the 
Successful Attorney; 
Technology From 
Your Of� ce to the 
Courtroom

Litigation Track: 
Hot Issues in Dis-
covery; Crafting a 
Winning Theme — 
From Soup to Nuts; 
Evidence; Direct-and 
Cross-Examination 
of Expert Witnesses; 
Convincing the Judge: 
Practical Advice for 
Litigators; Voir Dire

Substantive Law 
Track: Family Law 
Update; Trends in 

Employment Law; Uniform Probate Code 
Update; Criminal Law; Secret Weapons for 
the Personal Injury Attorney; Tax Implica-
tions in Real Estate Transactions

See the CLE table on page 16 for details 
and visit www.massbar.org/centennialcle
for a full list of faculty.

“Whether it’s for the celebration or the 
education, it’s a really important event. You 
can learn, celebrate and network all at the 
same time,” said MBA Secretary Marsha V. 
Kazarosian, who is co-chair of the MBA’s 
Education Committee.

ANNUAL AWARDS 
LUNCHEON HONORS 
EXEMPLARY LEGAL 
SERVICES WORK

The Annual Access to Justice Awards 
Luncheon will take place on May 18 from 
12:30 to 2 p.m. The luncheon will honor � ve 
attorneys and one law � rm for their efforts 
in providing exceptional legal services to 
the public. Lt. Gov. Timothy P. Murray will 
deliver the luncheon’s keynote address and 
will also be honored with an MBA Centen-
nial Award.

The Access to Justice Award 
honorees are:

Legal Services Award: Linda L. Lan-
dry, Disability Law Center, Boston, and 
Daniel S. Manning, Greater Boston Legal 
Services, Boston

Pro Bono Award for Law Firms: Law 
Of� ces of Howard Friedman, Boston

Pro Bono Publico Award: Eleanor J. 

Newhoff, Newhoff Law, Cambridge
Defender Award: Radha Natarajan, 

Committee for Public Counsel Services, 
Somerville

Prosecutor Award: Katharine B. Folg-
er, Middlesex District Attorney’s Of� ce, 
Woburn

DISTINGUISHED JUDGES 
FEATURED ON 
MAY 18 PANEL

An informal “Hail to the Chiefs” bench-
bar panel discussion, featuring many of the 
state’s top judges, will address important 
bench-bar topics and serve as the wrap-up to 
the � rst day of conference programming on 
May 18. From 4:30 to 6 p.m., attendees will 
have an opportunity to interact with distin-
guished members of the panel, including:

Moderator: Associate Justice Ralph D. • 
Gants, Supreme Judicial Court;
Chief Justice Paula M. Carey, • 
Probate and Family Court;
Chief Justice Lynda M. Connolly, • 
District Court;
Chief Justice Michael F. Edgerton, • 
Juvenile Court;
Chief Justice Charles R. Johnson,• 
 Boston Municipal Court; 
Chief Justice for Administration • 
and Management Robert A. Mulligan;
Chief Justice Steven D. Pierce, • 
Housing Court;
Chief Justice Phillip Rapoza, • 
Appeals Court;
Chief Justice Barbara J. Rouse, • 
Superior Court; and
Chief Justice Karyn F. Scheier, • 
Land Court.

A reception will follow the panel discus-
sion, at which SJC Clerk for Suffolk County 
Maura S. Doyle will be recognized with the 
MBA Public Service Award.

“We really will be providing something 
for everyone. The conference has a wide 
net,” said MBA Vice President Douglas K. 
Sheff, who is chair of the Centennial Con-
ference and co-chair of the Centennial Ball.

CENTENNIAL BALL
The two-day event and celebration will 

culminate with the MBA’s Centennial Ball 
on May 19. The event will feature a keynote 
address from U.S. Supreme Court Justice 
Stephen G. Breyer and a special Hennessey 
Award presentation to retiring U.S. District 
Court Judge Nancy Gertner. The MBA will 
also honor Foley Hoag’s Michael B. Keat-
ing with its Gold Medal Award and Mintz 
Levin’s Richard G. Mintz with a Centennial 
Award.

The Centennial Ball will begin with a 
reception at 5:30 p.m., followed by dinner 
and awards at 6:30 p.m. MBA members and 
friends of the legal community are invited 
to join the MBA for music, dancing and a 
dessert buffet following the dinner.

For more information, or to register, 
visit www.massbar.org/centennial. ■

Centennial Conference

On April 7, the Massachusetts Bar As-
sociation held the next program in a series 
of networking and educational events for 
its Tiered Community Mentoring Program 
at Roxbury Community College.

The event featured speakers who 
shared their own personal stories of how 
important networking and mentoring has 
been in their professional success and ca-
reers.

Featured speakers were William “Mo” 
Cowan, chief of staff, Of� ce of the Gover-
nor, and Navjeet Bal, commissioner, Mas-

sachusetts Department of Revenue.
The Tiered Community Mentoring 

program — a collaboration between the 
MBA, Suffolk University Law School, 
Boston University Law School, Roxbury 
Community College, UMASS Boston 
and New Mission High School — aims to 
reach urban students by building a diverse 
mentoring network.

The program matches 10 tiered groups, 
each comprising a high school student, an 
undergraduate student, a law student and 
an attorney or judge. ■

The Massachusetts Bar Association’s 
� rst General Practice, Solo and Small Firm 
symposium, GP / Solo Symposium: Strate-
gies for Success 2011, taught practitioners 
about the latest in marketing, productivity 
and technology.

The program, sponsored by Citizens 
Bank, began with short and intense sessions 
focused on how to market a � rm in good 
and bad times, referral marketing, social 
media, the paperless of� ce and increasing 
personal productivity. Next, seasoned attor-
neys provided perspectives on their success 
in the profession, followed by an overview 
of important websites that can help a � rm 
succeed.

An open networking hour at the close of 
the symposium allowed attendees to inter-
act with the experienced faculty.

To view the four-hour symposium and 
corresponding e-publication through MBA’s 

On Demand system, visit www.massbar.
org/ondemand. Search for and purchase the 
recording, as well as access details on the 
MBA On Demand system. ■

PHOTO BY PATRICIA O. PLASSE

Speaking at the Tiered Community Mentoring Program at Roxbury Community College on April 7 were 
governor’s Chief of Staff William “Mo” Cowan (second from the left) and Gail N. Ellis, Dean of Admissions, 
Suffolk University Law School (third from the left and back row).

April 7 Community Mentoring 
event features Cowan, Bal

Former AG Reilly
speaks to Civil 
Litigation Council

First GP / Solo Symposium tells 
how to market, improve firms

impermissibly interferes with the state’s 
ability to regulate marriage and directly 
harms same-sex partners and the state 
by denying certain government bene� ts. 
Delegates voted to support the related 
amicus brief, if the need arises.

Delegates also heard from Immigration 
Law Section Vice Chair Gerald Rovner, 
who asked the delegation to oppose a pro-
posed rule that expands when practitioners 
must � le a Notice of Entry of Appearance 
as Attorney or Accredited Representative 

(G-28). The delegates did oppose the pro-
posed amendment to the Department of 
Homeland Security’s Rules of Professional 
Conduct for Practitioners and a letter will 
be sent from Squillante to DHS detailing 
the MBA’s opposition.

One of the last orders of business was 
approving the Access to Justice awardees 
to be honored at a luncheon as part of the 
Centennial Conference on May 18. The del-
egates approved the proposed slate of hon-
orees (See page 1 for more information on 
the Access to Justice Awards).

The next meeting of the MBA House of 
Delegates will be May 18. ■

HOUSE OF DELEGATES
Continued from page 11

Continued from page 1

Former Massachusetts At-
torney General Thomas F. Reilly 
served as the guest speaker at 
the April 6 meeting of the Civ-
il Litigation Section Council. 
Reilly shared his insight on trial 
principles and tactics from his 
more than 30 years of litigation 
experience. Christopher A. Ken-
ney of Kenney & Sams PC and 
Raymond P. Ausrotas of Todd 
& Weld LLP serve as chair and 
vice chair of the section. ■

PHOTO BY TRICIA OLIVER

BAR NEWS

PHOTO BY TRICIA OLIVER

General Practice, Solo & Small Firm Section Chair 
Peter T. Elikann, left, and Vice Chair John B. DiSciullo, 
right, at the reception following the symposium.

MARSHA V. 
KAZAROSIANKAZAROSIAN

DOUGLAS K. SHEFF
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W e d n e s d a y ,  M a y  1 8
House of Delegates Meeting • 9:30 a.m.–12:15 p.m.

Access to Justice Awards Luncheon • 12:30–2 p.m.

Registration and Exhibit Hall Opens • 1:30 p.m.

CLe Tr aCK 1:
yOUnG L aW yers Tr aCK

CLe Tr aCK 2:
LITIGaTIOn Tr aCK

CLe Tr aC K 3:
sUBsTanTIVe Tr aCK

 2:30 p.m.

RUNNING YOUR LAW PRACTICE ON A 
SHOESTRING BUDGET

Keith A. Minoff, Esq., Law Office of Keith A. Minoff PC, 
Springfield; David W. White Jr., Esq., Breakstone, White & 
Gluck PC, Boston

HOT ISSUES IN DISCOVERY
Hon. Elizabeth M. Fahey, Superior Court; Robert L. 
Holloway Jr., Esq., MacLean, Holloway, Doherty, Ardiff & 
Morse, Peabody; Michael P. Sams, Esq., Kenney & Sams 
PC, Boston

FAMILY LAW UPDATE
Chief Justice Paula M. Carey, Probate and Family 
Court; Phyllis E. Federico, Esq., Schmidt & Federico 
PC, Boston; Denise Squillante, Esq., Law Office of 
Denise Squillante, Fall River

3:30 p.m.

LIMITED ASSISTANCE 
REPRESENTATION OPEN FORUM

Hon. Edward M. Ginsburg (ret.), Senior Partners for Justice, 
Boston; Thomas J. Barbar, Esq., Deutsch, Williams, Brooks, 
DeRensis & Holland PC, Boston; Linda Sternberg, Esq., Linda 
Sternberg, Attorney at Law, Boston

CRAFTING A WINNING THEME — 
FROM SOUP TO NUTS

Hon. Peter W. Agnes Jr., Superior Court; Leo V. Boyle, 
Esq., Meehan, Boyle, Black & Bogdanow, Boston; J.W. 
Carney Jr., Esq., Carney & Bassil, Boston

TRENDS IN EMPLOYMENT LAW
Hon. Nancy S. Holtz, Superior Court; Marsha V. 
Kazarosian, Esq., Kazarosian Law Offices, Haverhill; 
Denise I. Murphy, Esq., Rubin and Rudman LLP, 
Boston

4:30 p.m. BENCH–BAR PANEL: “HAIL TO THE CHIEFS”
(Reception to follow)

T h U r s d a y ,  M a y  1 9
Registration and Exhibit Hall Opens • 8 a.m.

CLe Tr aCK 1:
yOUnG L aW yers Tr aCK

CLe Tr aCK 2:
LITIGaTIOn Tr aCK

CLe Tr aC K 3:
sUBsTanTIVe Tr aCK

8:45 a.m.

SOCIAL MEDIA FOR LAWYERS
Robert J. Ambrogi, Esq., Law Office of Robert J. 
Ambrogi, Rockport; David C. Harlow, Esq., The 
Harlow Group LLC, Newton

EVIDENCE
Hon. Peter M. Lauriat, Superior Court; Hon. Judith Fabricant, 
Superior Court

UPC UPDATE
Mark A. Leahy, Esq., Whittum & Leahy, Hingham; 
Edward Notis-McConarty, Esq., Hemenway & Barnes 
LLP, Boston

10:15 a.m.

TECHNOLOGY FROM YOUR 
OFFICE TO THE COURTROOM

Gabriel Cheong, Esq., Infinity Law Group LLC, 
Quincy; Channing Migner, Esq., Law Office of 
Channing Migner PC, Worcester

DIRECT- AND CROSS-EXAMINATION OF 
EXPERT WITNESSES

Hon. Carol S. Ball, Superior Court; Richard P. Campbell, Esq., 
Campbell, Campbell, Edwards & Conroy PC, Boston; Michael E. 
Mone, Esq., Esdaile, Barrett & Esdaile, Boston

CRIMINAL LAW 
Hon. Jay D. Blitzman, Juvenile Court; Hon. Robert 
Ronquillo Jr., Boston Municipal Court ; Lee J. 
Gartenberg, Esq., Middlesex County Sheriff’s Dept., 
N. Billerica

Section Luncheon • Noon–1 p.m.

1:15 p.m.

NETWORKING STRATEGIES FOR 
THE SUCCESSFUL ATTORNEY

Hon. Wilbur P. Edwards Jr., Southeast Housing 
Court; Jeffrey N. Catalano, Esq., Todd & Weld LLP, 
Boston

CONVINCING THE JUDGE: PRACTICAL 
ADVICE FOR LITIGATORS

Hon. Paul A. Chernoff (ret.), Superior Court; Hon. Cynthia J. 
Cohen, Appeals Court; David E. Meier, Esq., Todd & Weld LLP, 
Boston; Kathleen M. O’Donnell, Esq., Marcotte Law Firm, 
Lowell; J. Owen Todd, Esq., Todd & Weld LLP, Boston

SECRET WEAPONS FOR THE 
PERSONAL INJURY ATTORNEY

Hon. Thomas E. Connolly, Superior Court; Jonathan 
A. Karon, Esq., Karon & Dalimonte LLP, Boston; Lee S. 
MacPhee, Esq., Morrison Mahoney LLP, Boston; Douglas 
K. Sheff, Esq., Sheff Law Offices PC, Boston

2:30 p.m.

60 SITES TO BRING YOUR 
FIRM INTO THE FUTURE

Robert J. Ambrogi, Esq., Law Office of Robert 
J. Ambrogi, Rockport; Rodney Dowell, Esq., 
Law Office Management Assistance Program, 
Boston; Alan J. Klevan, Esq., Klevan & Klevan LLP, 
Wellesley

VOIR DIRE
Christopher A. Duggan, Esq., moderator, Smith & Duggan 
LLP, Boston; James M. Campbell, Esq., Campbell, Campbell,  
Edwards & Conroy PC, Boston; John V. Phelps, Esq., Womack, 
Landis, Phelps & McNeil, Jonesboro, AR 

TAX IMPLICATIONS IN 
REAL ESTATE TRANSACTIONS

Elizabeth J. Barton, Esq., CATIC, Wellesley; Lisa M. Rico, 
Esq., Gilmore, Rees & Carlson PC, Wellesley

3:30 p.m. BUILDING A SOLID FOUNDATION: MANAGING LAW PRACTICE RISK*
Scott D. Burke, Esq., Morrison Mahoney LLP, Boston

Reception • 5:30 p.m. 
Centennial Ball • 6:30 p.m.

Register at  

www.MassBar.org/Centennial.

*Massachusetts lawyers who are MBA members can earn up to a 7.5 percent premium credit on Massachusetts professional liability insurance offered by CNA through the MBA Insurance Agency. You can earn a 5 
percent premium credit by attending the “Building a Solid Foundation: Managing Law Practice Risk“ session plus one other Substantive Track session. If more than one-third of your firm’s attorneys attend, you can 
earn up to a 7.5 percent premium credit. This offer is valid for new and renewed lawyers’ professional liability insurance policies with an effective date of Aug. 1, 2011 to July 31, 2012. This offer may not be combined 
with any other malpractice prevention/CLE premium credits.

MBA CENtENNiAL CONfERENCE AND Ball
MAy 18–19  |  SHERAtON  BOStON

C L e s C h e d U L e
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INVESTIGATOR S

Civil and Criminal Investigations
EstablIEstablIEstabl shIshI EshEsh d 1935Ed 1935E

Call Jon or BoB

(617) 523-2288 or 1-800-237-8230

Asset Location

Business 
litigation

Child custody

Criminal defense

Domestic 
investigations

Due diligence 
examinations

Employment & 
discrimination

Environmental 
defense

Executive protection

Intellectual property

Mergers & 
acquisitions

Personal injury

Products liability

Proxy fights

Sexual harassment

Surveillance

We are accustomed to gathering 
facts on a last minute basis…

SimmonS
Agency, inc.
190 hIgh strEEt, boston, Ma 02110

FLORIDA PER SONAL INJURY

Florida
attorney

Toll FREE: 1-877-FLA-ATTY (352-2889)
www.personalinjurylawyer.ws

Law Offices Law Offices Law Offices Of 
Randy Randy Randy ccc. Botwinick. Botwinick. Botwinick. Botwinick

Formerly of Pazer & EpsteinFormerly of Pazer & EpsteinFormerly of Pazer & Epstein

• 25 Years 
Experience

Concentrating in Personal InjuryConcentrating in Personal InjuryConcentrating in Personal Injury
• Co-Counsel andCo-Counsel andCo-Counsel and

Participation Fees PaidParticipation Fees PaidParticipation Fees Paid

MiaMi Office
One Biscayne Place
1098 Biscayne Blvd. 
Suite 405, Miami, FL 33131
P: 305 895.5700
F: 305 892.1107

PalM Beach Office Beach Office Beach Office
Peninsula Executive CenterPeninsula Executive CenterPeninsula Executive Center
2385 NW Executive Center Dr.2385 NW Executive Center Dr.2385 NW Executive Center Dr.
Suite 100, Boca Raton, FL 33431Suite 100, Boca Raton, FL 33431Suite 100, Boca Raton, FL 33431
P: 561 995.5001
F: 561 962.2710

E-DISCOVERY



 

chances are you are not 

conducting it correctly.

We conduct e-discovery

from the perspective

of the litigator,

not just the technician.

Evidox Corporation
207 South Street, Boston MA 02111

617-654-9060

www.Evidox.com

FORENSIC ACCOUNTING

DISABILITY INS.  CL AIMS

MEDICAL

David M. Benjamin, Ph.D.

Experienced 
Forensic Toxicologist

Analysis of •  
Results of Blood, 
Urine & Hair 
Drug Tests;
Cocaine/•  
Narcotics Issues:
Possession vs. •  
Personal Use
Dram Shop •  
& Vehicular 
Homicide References Available

617-969-1393
Email: medlaw@doctorbenjamin.com

Website: www.doctorbenjamin.com

Medical & Law School 
Teaching Experience – 

Excellent Communicator
Teaching Experience – 

Excellent Communicator
Teaching Experience – 

Stop Wasting 
Billable Time!
Court Reporting
   Depositions, Arbitrations, Hearings 
Legal Dictation
  You Dictate, We Type, Your Print 
VideoConferencing
  You Call, We set-up – DVD Available

 (888) 228-8646

COURT REPORTING COURT REPORTING

617.399.0130 / Worldwide Coverage

w w w. c o u r t - r e p o r t i n g . c o m

Big case
Q Who can we count on for 

depositions in Boston, 
L.A. and Paris?

A O’Brien & 
Levine Court 
Reporting.

Flexible. Tech-savvy. 
Always reachable.

L AW YER ASSISTANCE

C

M

Y

CM

MY

CY

CMY

K

Never agaiN will a lawyer 
have to say there was 

Nowhere to turN.

COURT REPORTING
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picture of how it works. He doesn’t expect to 
� nd wrongdoing, he says, — “I just want to 
start with a fresh slate.”

A FULL AGENDA
He’ll need a fresh slate because he’s got 

plenty of ideas to � ll it up again. The sheriff’s 
of� ce will seek American Correctional Asso-
ciation accreditation within the year, a desig-
nation that would establish a “gold standard” 
of operations. He’s also planning to establish 
merit-based promotions exams. Also in the 
works is the idea for a citizens’ academy, to 
educate the public on what the sheriff’s of-
� ce does.

He’s a strong proponent of vocational 
training for offenders. Advocating a holistic 
way to treat the inmate population, Koutou-
jian wants to expand the program by which 
private companies certify training programs 
for the department’s inmates. The department 
already has a Culinary Arts Program, certi� ed 
by Shawsheen Valley Technical High School 
in Billerica. Inmates are eligible for nine to 
12 credits at Middlesex Community College 
if they sign up at the latter institution.

Ideas for which there’s no current time-
table include an initiative to use videoconfer-
encing in bail review hearings, reducing the 
chance of inmate � ight or harm to corrections 
of� cers, and a process that would ensure gap-
free medical coverage by enabling newly-
released Medicaid-eligible ex-offenders to re-
enroll with Medicaid immediately, rather than 
waiting up to six weeks to resume coverage.

The staff of the House of Corrections is 
not left out. “I can see the stresses. I want to 
instill the pride that our of� ce deserves to 
feel,” Koutoujian says. “The mark of a good 
shift is when nothing bad happens. It’s hard to 
take that home every night.”

BREAKING THE CYCLE
After taking of� ce, Koutoujian estab-

lished a policy prohibiting campaign contri-
butions made by employees or having them 
solicit campaign contributions from others. 
“The sheriff’s of� ce is powerful,” he says. 
“I’m trying to set it up so the organization 
runs itself. [Decisions] can’t be considered 
to be arbitrary and capricious.” He has also 
established a chain of command to further 
empower staffers. 

Koutoujian’s long involvement in victims’ 
rights advocacy is balanced by an awareness 
that offenders are eventually returned to the 
community, where they will need a fair chance 
to rebuild their lives. Between 25 and 30 per-
cent of inmates don’t have a high school di-
ploma or a GED. Eighty percent of them have 
a drug or alcohol addiction and 50 percent are 
on prescriptive, mood-altering drugs.

As the head of a correctional system 
that employs 800 and has custody of 1,400 
inmates and/or detainees, Koutoujian sees 
the post as a chance to help offenders break 
behavioral cycles that might otherwise per-
sist for generations. “I have a window in 
their lives at a time when they may be more 
thoughtful and open [to change],” he says. 
When he talks about a particular inmate 
who is/was “in my custody,” it’s not just a le-
gal term.

Victims’ rights advocacy is a longstand-
ing interest for him. In 2006, as a lawmaker 
and chair of the Joint Committee on Public 
Health, he introduced HB 878, a bill to cod-
ify the certi� cation, program administration 
and clinical protocols of the Sexual Assault 
Nurse Examiner (SANE) program, provides 
specially trained and certi� ed credentialed 
nurses who examine rape and sexual assault 
victims of any age in a way that preserves pa-
tient dignity. SANE staffers go to the emer-
gency room and conduct medical exams and 
forensically-sound, and which have yielded a 
successful prosecution rate in the 95 percent 
to 100 percent range. 

 “SANE was dying on the vine for years,” 

Koutoujian says. Janet Fine, executive direc-
tor of the Massachusetts Of� ce of Victim As-
sistance (MOVA) and one of the members of 
the transition team, credits Koutoujian with 
helping not only to codify SANE, but also for 
getting it a spot on the state budget.

Elissa Flynn-Poppey, another transi-
tion team member and an attorney with the 
Boston of� ce of Mintz Levin Cohn Ferris 
Glovsky and Popeo LLP says that right up 
until his swearing-in as sheriff, Koutoujian 
was � ling legislation on behalf of sexual as-
sault victims.

Victim-advocacy used to be considered a 
women’s issue, Koutoujian says, and in con-
ferences on the subject, he would often be 
the only man in the room. “It’s changing,” he 
says, “but slowly.”

THE BIG PICTURE
Koutoujian is a lifelong native of Waltham, 

where his grandparents and great-grandpar-
ents started their lives in the United States. 
His Armenian grandparents sought refuge 
there in the time of the Armenian genocide; 
his Irish great-grandparents cleaned apart-
ments on Beacon Hill. And today, he says, 
their great-grandson has served in the State-
house.

Janet Fine commends Koutoujian’s bal-
anced perspective on legislative matters. 
“He has a keen big picture sense, the ability 
to strike balance and understanding how to 
help people [grasp] that big picture.” Addi-
tionally, she says, he has always sought input 
and guidance from those on the front lines, no 
matter what their professional disciplines, to 
help inform his position as a leader.

Flynn-Poppey and Koutoujian are both 
alumni of Bridgewater State University 
(though not in the same graduating class). It 
was in part through their pro bono work that 
the state colleges have gotten university sta-
tus, she says. 

House Speaker Robert A. DeLeo thinks 
Koutoujian’s legislative service will be an ad-
vantage in his new job.

“For years, Peter was a steadfast advocate 
for his district, � ghting daily for the people of 
Waltham, Newton and Watertown. During his 
tenure in the House, Peter served his constit-
uents and the people of Massachusetts with 
dedication and compassion, taking a leading 
role on issues from health care to — more re-
cently — school nutrition and the renaming 
of our state’s public colleges,” DeLeo said. 
“I’ve had the pleasure to serve alongside Pe-
ter in the House for more than a decade, and 
I know that he brings a wealth of experience 
and integrity to his new of� ce.”

“Peter burst onto Beacon Hill as an en-
ergetic and diligent young legislator,” says 
Martin W. Healy, chief operating of� cer and 
chief legal counsel for the Massachusetts Bar 
Association. “His experiences as a member of 
the MBA and as someone intimately familiar 
with the intricacies of lawyering made him a 
natural as a rising star amongst his peers. I 
know Peter worked well with every leader-
ship team at the Statehouse, and his open and 
accessible style will bring him great success 
as sheriff.”

“By all accounts, he hit the ground run-
ning,” says House Majority Whip Charles 
Murphy (D-Burlington), who was elected to 
the Legislature the same year as Koutoujian. 
“He has the skill set needed, he’s smart, he 
knows how to listen and how to talk to peo-
ple.” Murphy notes that the new sheriff has 
been received favorably both in the law en-
forcement side of the aisle and the prosecu-
tor’s of� ce. On the transition, he observes, “It 
was a very politically charged atmosphere. 
It’s gone very well; it could have gone very 
poorly if not handled appropriately.”

Koutoujian says that it’s a tough time to 
be a legislator, due to the economic and po-
litical climates. He says he was relieved at the 
positive media coverage that followed his ar-
rival at the Sheriff’s Department. “It dispelled 
the notion that legislators are not quali� ed to 
do anything else,” he says. ■
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Massachusetts law has long provided for 
a lien on an owner’s property in favor of those 
to whom a debt is due for furnishing labor 
or materials in connection with the erection, 
alteration, repair or removal of a building or 
structure pursuant to an agreement with or 
consent of the owner of such property.

While the law (commonly known as the 
Mechanics’ Lien law and currently embod-
ied in Massachusetts General Laws Chapter 
254) applies to contractors, subcontractors 
and suppliers, until recently it has been lim-
ited to those involved in providing labor or 
materials employed directly in construction 
or demolition activities.

In January, Gov. Deval Patrick signed 
legislation (Chapter 424 of the 2010 Massa-
chusetts Acts and Resolves) championed by 
the Massachusetts chapter of the American 
Institute of Architects and the Boston Soci-
ety of Architects, amending Chapter 254 to 

extend to “design professionals” the bene� ts 
of the Mechanics’ Lien law.

Unlike the existing law, which provides a 
lien for claims arising under both written and 
oral contracts, the lien in favor of design pro-

fessionals is available 
only in cases where 
the design professional 
has a written contract 
either with the owner 
of the property or with 
another person act-
ing for, on behalf of, 
or with the consent of 
the owner. The written 
contract must be for 

professional services relating to the proposed 
or actual erection, alteration, repair or remov-
al of a building, structure or other improve-
ment to real property.

The term “design professional” is de-
� ned in the legislation as a person licensed or 
registered in Massachusetts as an architect, 
landscape architect, professional engineer, li-

censed site professional or surveyor, and any 
entity that is authorized under the laws of the 
commonwealth to practice any of the forego-
ing professions.

“Professional services” are de� ned as 
services customarily and legally performed 
by or under the supervision or control 
of design professionals in the course of 
their professional practice and include 
programming, planning, surveying, site 
investigation, analysis, assessment, design, 
preparation of drawings and speci� cations, 
construction administration and related 
services.

Consistent with existing law, a new Sec-
tion 2C provides that in order to acquire such 
a lien, a design professional must record 
a notice of contract at the registry of deeds 
where the records pertaining to the land in-
volved are recorded. The notice can be re-
corded any time after the contract is executed 
whether or not the erection, alteration, repair 
or removal of the building, structure or other 
improvement to which such professional ser-

vices relate has been or is ever commenced 
or completed.

However, to be effective, a notice of con-
tract must be recorded no later than the ear-
lier to occur of (a) 60 days after the record-
ing of a notice of substantial completion and 
(b) 90 days after such design professional or 
any person working by, through or under him 
last performed professional services on the 
project.

A new Section 2D also makes a similar 
lien available to a person providing profes-
sional services under a written subcontract 
with a design professional who is entitled to 
enforce a lien under the new law. To acquire 
such a lien, a qualifying subcontractor must 
also � le a notice of contract within the time 
parameters set forth above.

Also consistent with existing law, the 
lien in favor of a design professional is dis-
solved unless, within 30 days after the last 
day that a notice of contract could be re-
corded with respect to the design services 
in question, the design professional 

Today, three things are certain, death, 
taxes and lost data. The days of traditional 
paper discovery are long gone. From the 
seminal case of Zubulake v. UBS Warburg, 
discovery of electronically stored informa-
tion (ESI) remains the prominent discussion 
topic and inquiry among attorneys involved 
in complex litigation disputes.1

By now, we all know that the duty to 
preserve any and all electronic evidence ex-
ists when your client either knows or should 
know that the evidence may be relevant to 
future litigation. If future litigation is on 
notice, a “litigation hold” must be initiated 
to preserve all relevant documents and ESI.

What attorneys may not realize is that 
this does not mean that every document 
must be produced, but means the duty to 
preserve is absolute. Failure to preserve 
documents and ESI, either by intentional 
destruction or through routine maintenance, 
results in spoliation. Spoliation is de� ned as 
“the destruction or signi� cant alteration of 
evidence, or the failure to preserve property 
for another’s use as evidence in pending or 
reasonably foreseeable litigation.”2

Parties suffering the effects of spoliation 
are not without recourse and are afforded 
various remedies in Massachusetts. Attor-
neys should be aware that failure to raise 
spoliation issues in the trial courts of Mas-
sachusetts can result in waiver.3 Addition-
ally, the Supreme Judicial Court of Massa-
chusetts (SJC) in Fletcher established that Fletcher established that Fletcher
a party’s duty to preserve evidence extends 
only to that evidence within its control.4 So 
if you are confronted with your opponent’s 
destruction of evidence, what can you do?

THE DEFAULT JUDGMENT
The recent case of Network Systems 

Architects Corporation v. Dimitruk gives Architects Corporation v. Dimitruk gives Architects Corporation v. Dimitruk
attorneys the right to request a default judg-
ment in cases where the spoliator fails to 
comply with court-mandated orders of dis-
covery.5 To enforce such rights, attorneys 
are empowered to bring a motion pursuant 
to Mass. R. Civ. P. 37(b)(2), for judgment 

by default.
In the alternative, 

and in cases lacking 
speci� c court orders 
of discovery, this ex-
treme sanction is still 
rendered when the lost 
evidence is “so vitally 
important” that the 
only equitable rem-
edy is a default judg-
ment.6 Simply put, 
attorneys do not have 
to shoulder the burden 
of proving their prima 
facie case when to do 
so is impossible due 
to spoliation of evi-
dence fundamental to 
their claim.

THE EXCLUSION OF EVIDENCE
Another recent decision in Commons 

Trust v. Ruzzo gives attorneys the right to 
request an evidentiary hearing to establish 
spoliation and exclude all related evidence 
at trial.7 To enforce such rights, attorneys 
are empowered to bring a motion in limine 
requesting sanctions for spoliation. The 
SJC has stated that “[A] judge may exclude 
evidence to remedy unfairness caused by 
the destruction or alteration of evidence by 
a party to the litigation.”8

In Commons Trust, the court excluded 
the introduction of all expert testimony ref-
erencing the spoliated issue.9 In Scott, the 
SJC af� rmed the exclusion of all related 
evidence the spoliator sought to introduce, 
as well as allowed an adverse inference in-
struction to be read to the jury.10 In effect, a 
double hit against the spoliator occurred.11

Simply put, attorneys suffering spoliation 
should consider moving for an evidentiary 
hearing on spoliation and seeking the ex-
clusion of all related evidence accordingly, 
even prohibiting evidence of expert opin-
ion.

THE ADVERSE 
INFERENCE INSTRUCTION

Prior to 2009, the SJC addressed the is-
sue of sanctions for spoliation during dis-
covery, without speci� cally addressing the 
role of the adverse inference instruction. In 
the wake of Scott and other recent appellate 
decisions, the signi� cance of the adverse 
inference instruction in connection with 
the exclusion of evidence sanction becomes 
more clear and useful for attorneys.

When moving for the exclusion of evi-
dence as a result of spoliation, attorneys 
should pay particular attention to the role 
the adverse inference instruction can play. 
The 2010 decision of Kochanski v. Twin City 
Marine, Inc. established that a party cannot 
simply wash their hands of evidence, can-
not simply give up control of documents, 
without suffering spoliation sanctions.12

Additionally, the 2009 decision in Stein 
v. Clinical Data, Inc. provided that the pur-
pose of an adverse inference instruction is 
to enable a jury to determine the effect the 
spoliated evidence would have had on the 
outcome of the case.13 Moreover, attor-
neys should be aware that Stein allows for 
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Mechanics’ liens to be available to design professionals

a variety of remedies and sanctions, includ-
ing dismissal of the spoliator’s af� rmative 
defenses, payment of all related discovery 
costs by the spoliator, and adverse inference 
instructions.14 These sanctions can be dev-
astating to an opponent’s claim.

CONCLUSION
Once spoliation has been established, 

the trial judge has the ultimate discretion to 
craft a remedy to address the precise unfair-
ness that would otherwise result from the 
spoliation.15 The general rule in Massachu-
setts courts is that “a judge should impose 
the least severe sanction necessary to rem-
edy the prejudice to the innocent party.”16

Available remedies range from an ad-
verse inference instruction, exclusion of ev-
idence related to that which was destroyed, 
striking defenses, payment of legal fees and 
entry of a default judgment against the spo-
liator when the innocent party is prevented 
from making out a prima facie case.

In Scott, the SJC af� rmed the notion 
that Massachusetts affords a greater range 
of remedies for spoliation than a major-
ity of jurisdictions, which limit relief to an 
adverse inference instruction against the 
responsible party.17 Thus, an adverse in-
ference instruction remains the prevailing 
sanction implemented to remedy spoliation 
of evidence, but attorneys should remain 
aware of the alterative remedies available. 
Keep the various sanctions in mind when 
deciding how to move forward in the face 
of missing evidence. ■
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records a statement of account, setting forth 
the amount then due or to become due. The 
new legislation retains the existing rule that 
the proceeds of any property sold to satisfy 
mechanics’ liens are to be distributed among 
the lien holders in proportion to the amounts 
due to each, regardless of the date that each 
lien holder � led a notice of contract.

However, the new legislation amends 
Section 21 to provide that if property subject 
to multiple mechanics’ liens is not of suf� -
cient value to satisfy all such liens, then the 
claims of design professionals shall be satis-
� ed only after the claims of parties holding 
traditional mechanics’ liens are satis� ed.

The new law goes into effect on July 1, 
2011. It will certainly help architects and 
other design professionals get paid for their 
services. It may even reduce the amount of 
litigation brought by design professionals 
since they will be able to establish a lien on 
the owner’s property without � ling a lawsuit. 
On the other hand, the expanded lien will be 
another potential title issue for residential 
and commercial owners, lenders and pur-
chasers. ■

Thomas L. Guidi is a partner at Hemenway & Barnes 
LLP in Boston where he chairs the Real Estate Practice 
Group. His practice includes all aspects of commercial 
real estate and fi nancing. He is a member of the MBA 
Property Law Section Council.

With the enactment of the Tax Relief, Un-
employment Insurance Reauthorization, and 
Job Creation Act of 20101 (the act), we saw 
the return of the estate tax for 2010 estates. 
However, in order to avoid a constitutional 
challenge to such a late change in the tax law, 
2010 estates were given a choice as to wheth-
er to be subject to the federal estate tax or not. 
That might sound like a pretty easy decision, 
but it isn’t quite that simple. Each situation 
must be analyzed independently to determine 
the best alternative for the estate.

THE OPTIONS
The act states that all 2010 estates are by 

default subject to a federal estate tax of 35 
percent, with a $5 million applicable exclu-
sion amount.2 The assets in these estates will 
enjoy a step-up in basis to fair market value at 
the date of death under Internal Revenue Code 
(IRC) Section 1014. Alternatively, an election 
can be made to opt out of the 2010 estate tax.3

If this election is made, the assets in the estate 
are subject to the modi� ed carryover basis 
system detailed in IRC Section 1022.

CARRYOVER BASIS
In simple terms, the carryover rule states 

that the basis of the property acquired from a 
decedent is the lesser of the adjusted basis of 
the decedent or the fair market value of the 
property at the date of death of the decedent. 
There are, however, a couple of exceptions to 
this rule which are critical in the analysis of 
whether to elect out of the estate tax.

IRC Section 1022(b) allows an allocation 
of up to $1.3 million in basis increase to the 

assets of any decedent (either held outright, 
jointly or in a quali� ed revocable trust) which 
are subject to the carryover basis rules (and 
that amount is further increased by capital 
loss carryovers, net operating loss carryover 
and losses that would have been allowable 
under IRC Section 165 had the property been 
sold at fair market value immediately before 
the decedent’s death).

IRC Section 
1022(c) allows an ad-
ditional $3 million in 
basis increase alloca-
tion to the same set of 
assets, but only to the 
extent that they either 
qualify as quali� ed ter-
minable interest prop-
erty or pass to a surviv-
ing spouse outright. In 

the case of either basis allocation rule, you 
cannot “step-up” a particular property’s basis 
in excess of its fair market value.

MAKING A DECISION
For some estates, the decision of which 

route to take is fairly easy. For example, for 
any estate under $5 million, electing to stay 
subject to the estate tax and taking the basis 
step-up is almost always going to be the best 
decision. Conversely, an estate far in excess of 
$5 million with relatively little built-in gain in 
the underlying assets is most likely going to 
be better off opting out of the estate tax and 
addressing the carryover basis with the allo-
cation of available basis increase under Sec-
tion 1022.

For those estates for which the answer 
isn’t quite so obvious, some number crunch-
ing will be required, calculating the potential 

2010 estate tax options
BY BUNKER L.  HIGHMARK

estate tax as compared to the potential tax on 
assets to which the available basis increase 
does not completely, or at all, step basis up to 
fair market value.

When making this decision, other factors 
may also need to be considered. For example: 
Are formula bequests (or funding formulas in 
a trust) materially altered by the decision to 
opt out (or in) of the estate tax, thereby creat-
ing con� ict among the bene� ciaries? In allo-
cating available basis increase to assets with 
carryover basis, can the allocation be made 
equitably among the bene� ciaries? When is 
the property going to be sold, and does that 
impact whether or not carryover basis (with-
out an estate tax) is preferred?

TIMING
Usually Form 706, the Federal Estate Tax 

Return, is due nine months from the date of 
death. However, the act was not passed until 
mid-December 2010. In order to give every-
one suf� cient time to analyze the rules and 
make the proper decision for each estate, the 
estate of any decedent who died prior to the 
enactment of the act may � le Form 706 up 
to nine months from the date of enactment,4

thereby making Sept. 19, 2011, the due date 
for the majority of 2010 estates.5 ■

Bunker L. Highmark, a lawyer in the Wellesley offi ce of 
Gilmore, Rees & Carlson PC, concentrates his practice 
in estate and tax planning and estate administration. 
He can be reached at bhighmark@grcpc.com.

Tax Relief, Unemployment Insurance Reauthorization 1)  

and Job Creation Act of 2010, H.R. 4853, 111th 
Congress (2010)

Id.,2)   Sec. 301(a) and 302(a) (modifying Sec. 2010(c))

Id.,3)   Sec. 301(c)

Id.,4)   Sec. 301(d) 

Nine months from the date of enactment is actually 5)  

Sept. 17, which falls on a Saturday in 2011, thereby 
making the following Monday, Sept. 19, the due date.
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Education is a critical component of 
good citizenship and robust participation in 
a democratic society. As we begin the 21st 
century, the demands of the knowledge-
based economy create an even greater pre-
mium on education. But in Massachusetts, 
children in general education can be exclud-
ed from school and denied all educational 
opportunities for one youthful mistake.

Evidence suggests school exclusions are 
meted out disproportionately and that those 
most affected are black/African American 
and Hispanic/Latino students. Children ex-
cluded from education suffer lifelong con-
sequences. In this context, when and how 
a school decides to exclude a child from 
public education becomes an increasingly 
important access to justice question.

School exclusion is ineffective and 
detrimental. As the educational stakes get 
higher, the need for procedural due process 
protections increases. Given the potential 
harm and the attendant due process impli-
cations, courts have a duty to ensure that 
every child in the commonwealth has a 
genuine opportunity to access public edu-
cation.

COURTS HAVE RECOGNIZED 
THAT EDUCATION IS A 
CRITICAL COMPONENT OF 
GOOD CITIZENSHIP

The U.S. Supreme Court has described 
education as “the very foundation of good 
citizenship.”1 The Court cited the nation’s 
founders who “recognized that education 
was essential to the welfare and liberty of 
the people.”2 As the Court recognized, “it is 
doubtful that any child may reasonably be 
expected to succeed in life if he is denied 
the opportunity of an education.”3

The Massachusetts Constitution also 
states the importance of education:

 Wisdom, and knowledge, as well as 
virtue … being necessary for the preserva-
tion of their rights and liberties … it shall 
be the duty of legislatures and magistrates, 
in all future periods of this commonwealth, 
to cherish the interests of literature and 
the sciences, and all seminaries of them; 
especially … public schools and grammar 
schools in the towns.4

The Supreme Judicial Court held that 
this language is not merely aspirational; it 
“imposes instead a constitutional duty on 
the commonwealth to ensure the education 
of its children in the public schools.”5

Despite this recognition, state law al-
lows a school district to permanently deny 
students access to a public education for 
misbehaving, with little recourse and few 
due process protections. School commit-
tees have long had the ability to perma-
nently exclude students from their school 
district.

In 1993, the Massachusetts Legislature 
enacted the Education Reform Act (the act), 
which expanded a school principal’s au-
thority to exclude students for conduct that 
threatens the safety of students and staff.6

The change meant that long-term and per-
manent exclusion decisions are made at the 
school level, rather than at the district level. 
The act’s language gives school adminis-
trators unfettered discretion to exclude stu-
dents.7

Subsequently, many school districts 
adopted zero tolerance discipline policies. 
Zero tolerance policies create an in� ex-
ible environment wherein a school imposes 
punishment based solely on conduct, with 
little or no consideration of attendant cir-
cumstances like intent. Zero tolerance poli-
cies expanded harsh punishment to offenses 
that are not a threat to school safety.8

Massachusetts children can be perma-
nently excluded from school regardless of 
their age, and the school district has no 
obligation to provide them with any educa-
tional services thereafter.9 Once expelled, 
no other school district is required to enroll 
a student,10 and there is no legal obligation 
for a school to ever readmit the student or 
even reconsider its decision.

The dearth of procedural protection af-
forded by the law itself for a student raises 
serious due process concerns. The state 
statute does not provide adequate guidance 
and school exclusion hearings are not per-
formed in any sort of uniform manner.11

A recent case in the District of Massa-
chusetts highlights the need for meaningful 
judicial review of a school’s decision to ex-
pel.12 The court enjoined a school district 
from expelling a student under a zero toler-
ance policy.13 The court held the policy vio-
lated the student’s right to due process.14 In 
its reasoning, the district court recognized, 
“as the stakes get higher, the need for safe-
guards and protections increase.”15

The Massachusetts courts defer to 
school administrators on disciplinary deci-
sions, but that deference has limits. Mini-
mal scrutiny should not mean the absence 
of scrutiny.16 When school districts impose 
long-term or permanent exclusion with no 
opportunity for review, the school district 
should meet a high evidentiary burden and 
provide procedural protection, because 
school exclusion can “seriously … inter-
fere with later opportunities for higher edu-
cation and employment.”17

When evidence is murky and facts dis-
puted, “[t]he risk of error is not at all trivial, 
and it should be guarded against if that may 
be done without prohibitive cost or interfer-
ence with the educational process.”18

In the years following the act, the De-
partment of Elementary and Secondary 
Education (DESE) — then known as the 
Massachusetts Department of Education 
(DOE) — issued an advisory encouraging 
schools to carefully consider the decision 
to exclude students.19 The DOE noted the 
extraordinary nature of school exclusion 
and the important steps schools should take 
to ensure this punishment is used sparingly 
and fairly.20

Yet, exclusions from Massachusetts 
schools dramatically increased. In the 
1992-93 school year, schools reported 983 
school exclusions (10 days or longer). Ten 
years later, schools reported 1,949 school 
exclusions. By 2007-08, there were 4,201 
exclusions.21

As in earlier years, segments of the 
2007-08 student population received long-
term exclusions at disproportionately high 
rates: low-income students, special educa-
tion students and black/African-American 
and Hispanic/Latino students.22 Studies 
have shown that black/African-American 

and Hispanic/Latino students nationwide 
are subjected to of� ce referrals and disci-
plinary consequences for less serious and 
more subjective reasons than their class-
mates.23

Analysis of Massachusetts data sug-
gests this is also true in the commonwealth. 
As previously noted,24 the disproportionate 
exclusion of black/African-American and 
Hispanic/Latino students emerges when 
exclusion � gures are compared to the en-
rollment � gures of these racial groups in 
Massachusetts schools in 2007-0825 and 
increases for lengthier exclusion periods.

These disciplinary measures result in 
an incredible amount of lost instructional 
time. During 2009-10, Massachusetts stu-
dents missed a total of 199,056 days of 
school due to disciplinary exclusions.26

Punishments resulted in 60,610 disciplin-
ary removals, of which 46,356 were out-of-
school suspensions or expulsions.27

RESEARCH CONFIRMS THE 
LIFE-CHANGING NATURE OF 
EXCLUSION FROM SCHOOL

The American Psychological Associa-
tion (APA) reported on the negative effects 
of excluding a child from school, point-
ing out that adolescents are psychologi-
cally immature.28 Preliminary studies of 
zero-tolerance policies raise concerns that 
school exclusion “may create, enhance, or 
accelerate negative mental health outcomes 
for youth by creating increases in student 
alienation, anxiety, rejection, and breaking 

of healthy adult bonds.”29

The APA recommends that schools fo-
cus on keeping students in an active learn-
ing environment, even students who create 
repeated disciplinary problems.30 The APA 
also noted that 10 years of zero tolerance 
policies have not improved school safe-
ty.31

The American Academy of Pediatrics 
(AAP) echoed and af� rmed the APA’s 
concerns.32 Out-of-school adolescents are 
more likely to engage in harmful behaviors, 
and their risk of suicide may be expected 
to increase.33 Moreover, the AAP stated, 
“[t]he lack of professional assistance at the 
time of exclusion from school, a time when 
a student most needs it, increases the risk of 
permanent school drop-out.”34

Meanwhile, the Rennie Center for 
Education Research & Policy (the center) 
reported on the detrimental effects of disci-
plinary exclusion within Massachusetts.35

Exclusion breaks students’ connection 
with their school, which has detrimental 
academic, social and psychological con-
sequences.36 The center found that pun-
ishment by exclusion may not be develop-
mentally appropriate for adolescents be-
cause adolescents lack neurological matu-
rity, making them susceptible to temporary 
lapses in judgment without due regard for 
potential consequences.37

Despite these serious consequences, the 
center found that disciplinary exclusion in 
Massachusetts is common. The center ana-
lyzed these trends and concluded that ex-
clusion may be overused in Massachusetts 
schools:38 “The high rate of out-of-school 
suspension is particularly troubling given 
� ndings from national research that show 
out-of-school suspension is not an effective 
deterrent for inappropriate behavior.”39

Recently, the Massachusetts Gradua-
tion and Dropout Prevention and Recovery 
Commission concluded that disciplinary 
policies are linked to dropout.40 The com-
mission characterized the commonwealth’s 
discipline policies as “outdated” and rec-
ommended reform, such as ending perma-
nent expulsion.41 It recognized the peril of 
laws that allow school districts to perma-
nently exclude students, “thereby cutting 
off young people at the moment they most 
need intervention.”42

STUDENTS SUFFER THE 
IRREPARABLE INJURY OF 
EXCLUSION

A separate study from the Rennie Cen-
ter revealed that the average Massachusetts 
high school dropout costs taxpayers more 
than $275,000 over his or her lifetime,43

creating a disparity of more than $450,000 
between dropouts and graduates in their 
lifetime � scal impact on the Massachu-
setts’ economy.44

Compared to high school graduates, 
students who drop out are less likely to be 
employed and make less money annually,45

contributing to the poverty rate.46 They 
have higher health care costs,47 are three-
and-one-half times more likely to be ar-
rested, and more than eight times as likely 
to be incarcerated.48 Across the country, 68 
percent of state prisoners have not received 
a high school diploma.49 Massa-
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“In early days, I tried not to give li-
brarians any trouble, which was where I 
made my primary mistake. Librarians like 
to be given trouble; they exist for it, they 
are geared to it. For the location of a mis-
laid volume, an uncatalogued item, your 
good librarian has a ferret’s nose. Give 
her a scent and she jumps the leash, her 
eye bright with battle.”

— Catherine Drinker Bowen, 
Adventures of a Biographer (1959)Adventures of a Biographer (1959)Adventures of a Biographer

Times are tight everywhere these days. 
Our clients materially bene� t when we 
can be cognizant of the very real � nancial 
impact that the necessary costs which our 
handling cases on their behalf can present 
to their bottom line.

Because of this, when an opportunity 
presents itself to gain access to a resource 
that is helpful, ef� cient and cost-conscious, 
we should all take note. Many MBA mem-
ber bene� ts meet this standard, such as 
CaseMaker, a searchable online legal data-
base available for researching substantive 

law not only in Massachusetts, but in 27 
sister states as well.

Another exceptional opportunity that 
many lawyers may not be aware of, but 
should, is right under our noses when we 
go to court: the Massachusetts Trial Court 
Law Library system (MTCLL).

Since my childhood, with many happy 
hours spent amid the stacks at the Cam-
bridge Public Library, I have enjoyed the 
feeling of wandering among volumes of 
books ready and awaiting only my time 
and interest.

A few years ago, likely echoing that 
urge when getting ready for a hearing at 
the Superior Court in Cambridge, I saw a 
sign in the lobby directing me to the law 
library. Once there, an extremely knowl-
edgeable staff and a great collection of 
treatises, both practical and educational, 
greeted me. I signed up for my free card 
on the spot and have never regretted the 
decision.

Besides being a location for quiet 
work and re� ection at the courthouse (and 
complimentary Lexis and Westlaw when 
there), one of the best resources provided 
by the MTCLL is found on the Internet. A 

visit to the MTCLL website (www.lawlib.
state.ma.us/index.html) will show you the 
several categories of information available 
online for practitioners, including:

Laws organized by subject (e.g., mort-• 
gages, landlord-tenant, etc.);
Laws organized by source and data-• 
base (e.g., procedural rules, statutes, 
cases);
MTCLL cardholder access to substan-• 
tive databases (including HeinOnline, 
NoloLaw and other business and me-

dia sources);
Research support (either e-mail or • 
chat) from a reference librarian; and
Document retrieval and delivery by e-• 
mail or fax of practically any source 
available at the library at no charge.

Thankfully for lawyers and the general 
public, word is starting to get out about this 
fantastic resource. The Boston Globe Mag-
azine recently listed the MTCLL as one of 
the “101 Things Every Bostonian Should 
Know.” So here’s a tip: If you haven’t al-
ready done so, be sure to stop in at the law 
library before or after your next hearing in 
state court and get yourself a card.

The 17 locations are available on the 
MTCLL site. Once you’re signed up, you 
will have the ability to take out hard copy 
volumes as well as have instant access to 
the extraordinary help provided through 
the MTCLL’s online services. You will 
be thrilled you did, as I — and my clients 
— have been. As an institution, the Mas-
sachusetts Trial Court Law Library system 
truly meets its goal to advance justice for 
all by providing us such open and ready 
access to the law. ■
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chusetts taxpayers will continue to bear 
the cost for these adults and their children 
throughout their lives.50

A recent American Bar Association 
(ABA) article compared excluding a child 
from school to a lengthy prison sentence.51

Although “vastly different deprivations of 
a child’s rights,” the article pointed out that 
both have consequential and long-lasting 

effects on a child.52 At present, “[c]hildren 
who do not � nish school are essentially 
doomed to a life sentence of crime and un-
employment.”53

CONCLUSION
We imperil our young people’s fu-

ture by creating barriers to education. 
“‘[F]orced ignorance, by failing … to 
provide a student with a publicly funded 
education, is not a rational or appropriate 
remedy for student misconduct regardless 

of the severity of such misconduct.’”54 The 
DESE advisory counsels schools to mete 
out punishment by exclusion sparingly. So-
cial science research from those working 
with children concludes that school exclu-
sion has signi� cant, negative impacts on 
child development that can fundamentally 
limit a child’s lifelong prospects.

A recent government commission ac-
knowledged that school exclusions are 
linked to dropout and recommended end-
ing permanent school expulsion. Despite a 

duty to educate our children and evidence 
of the racially disparate overuse of harsh 
discipline policies, a dearth of procedural 
due process protection and minimal judi-
cial scrutiny of school exclusions continue.

Courts do have a role to play here. With 
appropriate due process protections in 
place and overseen by the courts, we can 
work to ensure that all children in the com-
monwealth, regardless of gender, income 
or race, have a genuine opportunity to ac-
cess public education. ■
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Race % Enrolled % Excluded % Excluded > 10 Days

Black/African American 8.1% 16.8% 21%

Hispanic/Latino 13.9% 25.4% 29%

White 70.8% 53.6% 46%
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