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The fi rst semblance of celebrat-
ing women’s history in our nation 
came to light in the 1970s. The of-
fi cial observance has since grown 
into a month-long celebration. First 
recognized as “Women’s History 
Week” in 1981, National Women’s 
History Month carries throughout 
the month of March and enjoys bi-
partisan support in the House and 
Senate, as both continue to support 
the resolution annually.

This national observance is also 
a timely excuse for me to highlight 
the extraordinary women who enrich 
our profession and those who simply 
serve as an inspiration to us all.

First, I look to the women who 
have come before me in the MBA 
offi ce of the president. I’ve been 
privileged to gain much from each 
of these women presidents, who 
all have aptly led the association as 
the preeminent voice of the legal 
community in Massachusetts. 

PresIDenT’s VIew

DenIse sQuILLanTe

by bill arcHaMbeaUlT

U.S. Supreme Court Associate Justice Stephen G. Breyer

U.S. Supreme Court Associate Justice 
Stephen G. Breyer will deliver the keynote 
speech at the MBA’s Centennial Confer-
ence, the highlight of the organization’s 
100th anniversary celebration, which will 

be held May 18 and 
19 in Boston.

“We are honored 
to have a sitting jus-
tice on our country’s 
highest court accept 
our invitation to share 
his insight fi rsthand 
at our Centennial 
Dinner. We look for-
ward to what will be 
a remarkable keynote 
address,” said Martin 
W. Healy, the Mas-
sachusetts Bar Asso-

ciation’s chief operating offi cer and chief 
legal counsel.

Retiring U.S. District Court Judge 
Nancy Gertner will be honored with the 
MBA’s Chief Justice Edward F. Hennessey 
Award, which is presented to state 

Supreme Court Justice Breyer 
to speak at Centennial Dinner

Retiring u.s. District 
Judge Gertner 
will be honored
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National 
Women’s 
History 
Month

by Tricia Oliver 
aND kelSey SaDOFF

In 1913, the Massachusetts Bar As-
sociation set a national precedent when 
it admitted its fi rst female member, Mary 
A. Mahan. After this milestone, it would 
be quite some time for the MBA to ap-
point its fi rst female president. However, 

when it did in 1986, each of the eight 
female leaders of the MBA blazed im-
pressive, but distinct paths during their 
respective terms. 

Collectively, they provided further 
strength to the organization’s core prin-
ciples of diversity and access to justice, 
while raising the level of legal education 
and professionalism in legal practice. 

As the association embarked on cel-
ebrating its centennial anniversary earlier 
this year, the MBA made history once 
again when the presidency was handed 
from one woman to another. As she con-
tinues to lead the MBA through its most 
meaningful celebration to date, Denise 
Squillante has enjoyed standing on the 
shoulders of those women and men who 

have come before her. 
In honor of National Women’s His-

tory Month, Lawyers Journal spoke with 
each of the women leaders as they re-
fl ected upon their presidential terms. 

the lightning rod
In 1986, the MBA elected it fi rst fe-

male president, Alice E. Richmond. 
At the time of her presidency, the 

Harvard Law and Cornell University 
graduate was a partner at Hemenway & 
Barnes in Boston. 

“When I was coming through the 
ranks, there were at least a couple 

In honor of National Women’s History Month: 

WOMEN LEADERS OF THE MBA

DENiSE SQUiLLANTEVALERiE A. YARASHUSKATHLEEN M. O’DONNELLCAROL A.G. DiMENTOMARYLiN A. BECKALiCE E. RiCHMOND KAY H. HODGEELAiNE M. EPSTEiN
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I trust you’ll read with great interest the 
cover article that focuses on this impres-
sive slate of women.

Second, I salute the women in our 
profession who continue to make a dif-
ference in their clients’ livelihoods on 
a daily basis — from the many women 
attorneys who have succeeded in being 
named partner at their respective large 
fi rms to the many solo practitioners 
across the state.

I also applaud those women who 
respectfully serve as part of Massachu-
setts’s exemplary judiciary. I commend 
the Hon. Margaret Marshall and her work 
as the fi rst female SJC chief justice, and 

applaud the examples set by Associate 
Justice Margot Botsford, outgoing Asso-
ciate Justice Judith Cowin and the newest 
addition to the Supreme Judicial Court, 
the Hon. Fernande R.V. Duffl y. Their 
collective contributions have been re-
markable and have set a path for younger 
female attorneys to aspire to.

Likewise, we are honored to have 
three of the departments of the Trial 
Court led by highly respected jurists. 
Chief Justices Barbara J. Rouse, Lynda 
M. Connolly and Paula M. Carey have 
consistently led the Superior, District and 
Probate and Family courts in the com-
monwealth to better serve the citizens of 
Massachusetts.

Last, stepping back and looking be-
yond our legal community, I am not at a 

loss to quickly point out leading women at 
the helm of infl uential public and private 
institutions. I applaud the hard work of 
Attorney General Martha Coakley, Sen-
ate President Therese Murray, Sen. Cyn-
thia Stone Creem, Harvard Law School 
Dean Martha Minow, Bentley College 
President Gloria Larson and Blue Cross 
Blue Shield Chief Legal Counsel Sandra 
Jesse, to name only a few.

I encourage the legal community, 
men and women alike, to let this column 
serve as a reminder of the important im-
pact women attorneys have had on the 
good of the commonwealth. As a mother 
to a grown daughter, I take particular 
pride in seeing the opportunities awaiting 
her as she begins to make her mark in the 
professional arena and beyond. n

president’s messaGe
Continued from page 1
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JUSTICE 
can’t wait

Court funding may be 

slashed again this year, and 

employees and resources are 

already stretched thin at over-

crowded courthouses, but an inten-

sive effort is underway to improve ac-

cess to justice in Massachusetts.

The courts’ commitment is re� ected in a 

two-pronged approach, with the creation of 

the Access to Justice Initiative last year and 

the recent expansion of the Access to Justice 

Commission.

The Winsor School, an all-girls high 

school in Boston, won the Massachusetts 

Bar Association’s 2010 Mock Trial State 

Championship, advancing to the national 

competition in Philadelphia May 6-9.

On the twenty-� fth anniversary of 

the competition, the Winsor School team 

bested Pioneer Valley Performing Arts 

Charter Public School of South Hadley 

by a 2-1 vote after a two-hour mock trial 

on March 26. 

The competition was held before 

hundreds of supporters and spectators 

in the Great Hall in Boston’s 
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the 2010-11 

nominees.
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EXCELLENCE IN THE LAW

Globe 
reporter will 

be honored 

at May 20 

event.
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BY BILL ARCHAMBEAULT

Despite 20 years of experience in 

securities litigation, it took two high 

school Mock Trial competitions for 

Kevin J. Diamond to realize he needed 

to reevaluate his approach in the court-

room.
“I found that my style should be 

tempered. That was probably the great-

est lesson,” said Diamond, a member 

of the Massachusetts Bar Associa-

tion’s Executive Management Board. 

“What I learned is subtleness is 

Boston all-girls high 

school wins state 

championship

Event inspires change 

in veteran attorney’s 

courtroom demeanor

The Winsor School’s co-captains, Amy Bridge, Maggie Yellen and Sanjana Sharma accept a $2,500 check from 

the Massachusetts Bar Foundation to defray the cost of travel to the nationals competition in Philadelphia. 

Standing with them are, from left to right: Hon. Peter W. Agnes Jr., 2010 Mock Trial Committee Chair Mary E. 

Bassett, Hon. Barbara Savitt Pearson, Hon. John D. Casey and MBF President Joseph P.J. Vrabel Jr.

PHOTO BY JEFF THIEBAUTH

BY JENNIFER ROSINSKI
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MBA Mock Trial marks silver anniversary

State renews 

access to justice 

effort, promises 

‘demonstrable 

results’

BY BILL 
ARCHAMBEAULT

“I really feel that we are 

poised at an important mo-

ment, to make real prog-

ress in this area, thanks 

to the commitment of the 

leadership within the 

judiciary and the bar,” 

said the Hon. Dina 

E. Fein, who was ap-

pointed special advisor 

to the Trial Court on Ac-

cess to Justice Initiatives.

The two groups hope 

to play complementary 

roles as they determine what 

needs to be done to ensure 

better access to justice in Mas-

sachusetts, particularly for people of 

limited means, and then delivering mea-

surable results.

The renewed effort comes in the 

midst of a perfect storm: funding for 

the courts continues to drop, legal 

services are forced to turn 
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of women who I thought were able, but the fi rst woman 
of everything becomes the lightning rod,” said Rich-
mond. “When you are fi rst, you have to be more.” 

Richmond did her best to use her position as MBA 
president to change the industry’s perception of female 
attorneys. At the same time, Richmond appreciated the 
sense of inclusiveness that the MBA offered, something 
she hadn’t felt at other bar associations. When tapped 
as the president, she continued to carry on the MBA’s 
inclusiveness.

“We threw the net out as widely as possible to en-
gage as many lawyers as we possibly could,” she said.

Richmond also focused her presidency on “mak-
ing something better.” The groundwork was laid for 
the future Massachusetts Bar Association’s Insurance 
Agency. Richmond also worked to attract attorneys to 
the issue of homelessness in the commonwealth post-
Vietnam, and the MBA took a strong stance on judicial 
conduct, when it appeared a few judges were becoming 
“diffi cult,” as more female trial lawyers were entering 
courtrooms. 

Richmond subsequently became the fi rst female 
president of the Massachusetts Bar Foundation, the 
philanthropic partner of the MBA. 

Richmond’s public service work seemed to be some 
of her stronger recollections of her time as MBA presi-
dent. Richmond’s sense of service was evident early in 
her legal career, as she began as an assistant district attor-

ney and later served as a special assistant to the attorney 
general. 

Still residing in Boston today, she continues to make 
her mark on the national legal stage as treasurer of the 
American Bar Association.

to the courts
Despite growing up in the 1950s, Elaine Epstein, a 

daughter of a commercial Realtor and a homemaker, was 
taught that “girls can do anything.” Her parents, along 
with other family mem-
bers, were front and center 
in the audience during her 
installation reception for 
her presidency of the MBA 
in 1992. 

Court reform was the 
hot issue during Epstein’s 
term and that topic was 
something near and dear 
to this trial attorney, who 
began her career in a small 
practice in Brockton. Such 
reform was morphing the 
court system to follow more of a business model and 
court administrators began to be appointed. 

“Court reform was something people felt strongly 
about,” said Epstein. Like Richmond, Epstein mentioned 
that women were treated differently from their male coun-
terparts in the courtroom. In the bar association world, 
however, Epstein felt quite the opposite.

“By the time I got there, it wasn’t so special to be 
the second woman president of the bar association,” said 
Epstein, who was appointed by MBA President William 
Bernstein to serve on the committee that nominated Rich-
mond to serve as the MBA’s fi rst woman president. 

Epstein explained her time as president preceded 
“glass ceiling” issues. “Let’s just keep moving forward,” 
she recalled. “It didn’t feel like, ‘Oh, wow, it’s a female 
president of the MBA.’”

“I was still in the forefront, but the ship was moving 
in the right direction,” she said. According to Epstein, in-
roads were already made by Richmond (as president) and 
other female lawyers were serving in key appointments in 

leadership beyond the offi cer ranks in the association. 
A relentless champion for county bar associations, 

Epstein found attending engagements around the state 
one of the more memorable parts of her presidency. To 
this day, Epstein attends the Plymouth County Bar As-
sociation’s Annual Meeting each year. She remains close 
to the Plymouth area colleagues with whom she made 
connections early in her career.

From all she learned during her tenure as president, 
she offers guidance to other women contemplating lead-
ership roles. Epstein suggests “not to be daunted by the 
arena you’re in.” She also encourages women to “rely 
on thick skin, a sense of humor and always remember to 
reach back and treat more youthful attorneys the same.” 

Epstein’s MBA presidency followed her time as the 
fi rst president of the Women’s Bar Association. Through 
both important experiences, her viewpoint of what issues 
could be addressed by attorneys was broadened.

By the time Epstein entered her MBA presidency, she 
found the culture in the legal community to be supportive 
of women moving into leadership positions. Likewise, 
she felt that support and was met with a sense of encour-
agement during her travels around the commonwealth. 

an imPact on education 
and diversity

In 1994, Kay H. Hodge 
became the fi rst labor law-
yer, minority woman and 
Asian-American president 
of the MBA. Focused on 
the status of minority law-
yers in the practice, Hodge 
also took a special interest 
in civic education.

During Hodge’s presi-
dency, the MBA estab-
lished Saturday work-
shops to both encourage 
minority law students to stay in Massachusetts after law 
school and help them become successful in their respec-
tive areas of practice. 

“I think the need still exists to include in the bar — 
lawyers of color,” said Hodge.

#
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Women leaders of the mBa
Continued from page 1

Alice E. Richmond, the MBA’s fi rst woman president, receives the gavel 
from outgoing President Michael S. Greco in 1986.

Kay H. Hodge

Elaine M. Epstein
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LeGaLNews

sJC Justice Judith 
A. Cowin to retire

Supreme Judicial Court Associate Jus-
tice Judith A. Cowin has announced she 
will retire on April 5, 2011. Cowin has 
served on the SJC for 11 years and previ-

ously served on the 
Superior Court for 
almost eight years. 
She was the third 
woman to be ap-
pointed to the SJC

“I have been priv-
ileged to serve the 
people of Massachu-
setts,” said Cowin. “I 
will remember these 
years with a convic-

tion that the work is of great importance 
and with an abiding affection for the col-
leagues with whom I shared it.”

Cowin would reach the mandatory 
retirement age of 70 for judges in April 
2012. A longtime member of the Court’s 
Rules Committee, Cowin is a member of 
the Wellesley Alumnae Association and 
takes an active interest in advising young 
women about career paths and work-life 
balance.

Prior to her appointment to the bench, 
she served as assistant legal counsel to 
the Massachusetts Department of Mental 
Health, legal counsel to the Offi ce of the 
Chief Justice of the District Court Depart-
ment and an assistant district attorney in 
Norfolk County.

Moran named sJC 
executive director; 
Burak appointed 
chief justice’s legal 
counsel

The justices of the Supreme Judicial 
Court announced on Feb. 3 the appoint-
ments of Francis S. Moran Jr. as SJC ex-
ecutive director and Christine P. Burak as 
legal counsel to the chief justice.

Moran takes over the duties of Ronald 
P. Corbett Jr., who was last month named 
acting Commissioner of Probation for two 
years by Chief Justice for Administration 
& Management Robert A. Mulligan.

Moran helps the court supervise, man-
age and coordinate its day-to-day admin-
istrative responsibilities. He was previ-
ously legal counsel to the chief justice and 
served for 20 years in the U.S. Air Force.

Burak advises the chief justice and 

justices on legal questions and manages 
the work of the Legal Department. She 
has been a lawyer at the court since 1985. 
Burak is a graduate of Assumption Col-
lege and Boston College Law School.

Corbett named 
commissioner 
of probation

Chief Justice for Administration & 
Management Robert A. Mulligan has ap-
pointed Ronald P. Corbett Jr., Ed.D., to 
serve as the commissioner of probation 
on an acting basis for two years. 

Corbett, appointed on an interim basis 
in May, has instituted a range of manage-

ment reforms to in-
crease the account-
ability and transpar-
ency of the probation 
service.

“Ron Corbett 
brings a depth of 
knowledge on proba-
tion best practices, 
along with strong 
management expe-

rience and extensive partnerships in the 
criminal justice community, to strengthen 
probation at this challenging time,” said 
Mulligan. “Probation is a key public safe-
ty entity with a positive history in the ju-
dicial branch until recently. We are very 
fortunate to have a leader of this caliber 
who can work collaboratively with the 
executive branch and provide direction to 
the many hardworking probation offi cers 
across the state. Ron, who is widely re-
spected, will issue regular reports on the 
many initiatives underway in probation.”

Mulligan highlighted the importance 
of establishing stability in the department 
in the short term, given the recent turmoil. 
Under recently enacted legislation, the 
position of commissioner of probation 
carries a fi ve-year term. Mulligan said he 
expects to conduct a full search at a point 
that is appropriate for the organization.

“I welcome the opportunity to restore 
Probation to administrative excellence 
and credibility throughout the court sys-
tem and in the eyes of the public. Go-
ing forward, we will focus on further 
strengthening several key areas,” Corbett 
said. “These include the need to establish 
a culture based on performance manage-
ment with new metrics and full account-
ability; fi nish introduction of a new, 
validated risk/need classifi cation instru-
ment to form the foundation of our key 
supervisory practices; insure comprehen-
sive and accurate data systems to enable 
accurate caseload reporting; continue to 
enhance relationships with our allied state 
agencies in the interests of an effective 
criminal justice system; and insure that 

all future hires are based on best person-
nel practices and refl ect a commitment to 
a merit-based system.”

Corbett served as deputy commis-
sioner of probation from 1993 to 2000, 
when he was named executive director of 
the Supreme Judicial Court. He teaches 
criminal justice at the University of Mas-
sachusetts at Lowell.

Casper sworn in 
as u.s. District 
Court judge

On Jan. 17, Denise Jefferson Casper 
took the oath of offi ce and became a U.S. 
District Court Judge for the District of 
Massachusetts. A public event to recog-

nize Casper’s ap-
pointment was held 
at Faneuil Hall on 
Feb. 18.

Casper suc-
ceeds Judge Regi-
nald Lindsay, who 
died in March 2009. 
Prior to her appoint-
ment, Casper served 
for four years as the 
deputy district at-

torney for Middlesex County. Casper 
also spent six years as an assistant U.S. 
attorney for the District of Massachu-
setts. Prior to becoming a prosecutor, she 
was a litigator at what is now Bingham 
McCutchen LLP and a law clerk to two 
members of the Massachusetts Appeals 
Court.

Maloney named 
chief probation 
offi cer

The judges of the U.S. District Court 
for the District of Massachusetts have se-
lected Massachusetts native Christopher 
Maloney to serve as chief of the U.S. 
Probation Department for Massachu-
setts. Maloney fi lls the vacancy created 
by the recent retirement of Chief Proba-
tion Offi cer John M. Bocon.

Chief Judge Mark L. Wolf, who ad-
ministered the oath to Maloney, said: 
“Our Probation Offi ce is recognized na-
tionally for its excellence. My colleagues 
and I look forward to Chris Maloney’s 
leadership in sustaining and enhancing 
that excellence.”

Maloney served for six years as chief 
of the U.S. Probation Offi ce for the Dis-
trict of New Jersey. He also spent seven 
years working with the Administrative 
Offi ce of the U.S. Courts in Washington, 
D.C. He was responsible for oversight of 
the federal probation system’s substance 
abuse, mental health and location moni-
toring programs.

Maloney began his career with the 
federal judiciary in 1992, when he was 
appointed as a U.S. probation offi cer 
in the District of Massachusetts. He re-

ceived the Salvation Army’s Community 
Service Award in 2010. 

2011 Massachusetts 
Guide to Evidence 
available

The 2011 edition of the Massachu-
setts Guide to Evidence was released on 
Feb. 10. It includes dozens of opinions 
issued by the Supreme Judicial Court, 
the Appeals Court and other courts, be-
tween Jan. 1, 2010 and Dec. 31, 2010, 
in a format similar to the Federal Rules 
of Evidence.

The guide includes: substantially re-
vised and expanded sections on topics 
including the fi rst complaint doctrine; 
the relationship between hearsay and the 
confrontation clause; expert testimony; 
the authentication of pubic records; the 
fair report privilege; the collateral source 
rule; the marital privilege; the discharge 
of jurors; and the risk of inaccurate fo-
rensic analysis.

The third annual edition of the guide 
is available without charge on the web-
sites of the Supreme Judicial Court, Ap-
peals Court and Trial Court at www.mass.
gov/courts/sjc/guide-to-evidence, where 
it can be searched and downloaded. The 
print edition is available for purchase 
from the Flaschner Judicial Institute.

The SJC established a 17-member 
advisory committee in 2006 to prepare 
the guide at the request of the Massachu-
setts Bar Association, Boston Bar Asso-
ciation and Massachusetts Academy of 
Trial Attorneys. Appeals Court Judge R. 
Marc Kantrowitz is editor-in-chief of the 
guide.

sJC seeks judge 
evaluations 
in four counties

As part of the continuing program 
to evaluate and enhance judicial perfor-
mance, the Supreme Judicial Court will 
be sending questionnaires to attorneys 
in Berkshire, Hampden, Hampshire and 
Franklin Counties starting Monday, Feb. 
14, to evaluate the performance of Trial 
Court judges in Massachusetts.

The SJC’s evaluation program is the 
best opportunity for attorneys to voice 
their opinions of the members of the ju-
diciary. Attorneys who have appeared in 
these courts in the last two years will re-
ceive questionnaires. The great majority 
of questionnaires will be sent electroni-
cally, with attorneys receiving an e-mail 
linking to the evaluation Web site.

As required by statute, the evaluations 
are confi dential and anonymous. The re-
sults of the evaluation will be transmit-
ted to the judge, the chief justice of the 
relevant court department, the Chief Jus-
tice of the Supreme Judicial Court, and 
the Chief Justice of Administration and 
Management. n

To review Massachusetts 
court guidelines and reports, 
go to www.mass.gov/courts.

News from the Courts

Make the most 
of your MBA benefits in 2010

The Massachusetts Bar Association is 

working hard to provide benefits that will 

help you every day in the practice of law. 

The legal profession is being changed dra-

matically by technology, and we are com-

mitted to making the most of the high tech 

benefits that can provide real value to you.

My challenge to you, as we begin 2010, 

is to take us up on this. Trying something 

new takes energy, and so this is the perfect By Tric ia M . OliverThe 2009–10 Massachusetts Bar Association House of Dele-

gates met for the second meeting of the association year on 

Thursday, Nov. 19 at the Mass Mutual Center in Springfield. The 

full agenda indicated a busy start to the association year, as of-

ficers and section leadership brought forth a collection of timely 

and relevant proposals for the House to consider.

cOMMiTTee, Task fOrce prOgress repOrT

After calling the meeting to order, MBA President Valerie A. 

Yarashus provided her report. She informed the group that she 

received word from Gov. Deval Patrick’s office that the closing 

of the Bridgewater Treatment Center was put off indefinitely. 

The MBA first corresponded with the governor’s office on this 

issue in October with a letter in support of keeping the facility 

open.

www.MassBar.Org 

vOluMe 17 | NuMBer 4 | JaNuary 2010

presiDeNT’s viewvalerie a. yarashus

#

 6

#

 2

See page 2 for a complete liSting of thiS iSSue’S contentS.

MBa hOliDay parTy
MBA members and friends meet at the MBA to network, socialize.  #

 14

MBa aNNual cONfereNce

MBA brings the confer-ence’s many components back to one spring event. 

#

 3

By kelsey saDOffS itting on a desk in Ben T. Clements’ new law office, next to 

a framed drawing from his little girl of the two of them 

playing hockey, is an inscribed photo from Gov. Deval Pat-

rick. “To my favorite lawyer,” is scrawled across the bottom of 

the photo, which features three smiling attorneys: Clements, Pat-

rick and Michael J. Pineault, who was the governor’s deputy 

chief legal counsel.“I have been lucky in my career,” said Clements, who in No-

vember left his position as chief legal counsel to Patrick and 

launched his own firm, Clements & Pineault LLP, with 

Pineault.Clements, who Patrick calls “the father of ethics reform” in 

Massachusetts, is jumping back into private legal practice after 

serving three years as the executive branch’s top lawyer.

“I have held a series of challenging and rewarding positions in 

the public and private sector and I have really enjoyed moving 

from one to the other and the ability to serve in both worlds,” he 

said.
A graduate of Dartmouth College, cum laude, and Cornell 

Law School, summa cum laude, Clements began his legal career 

with summer associate jobs in New York and Washington, D.C., 

before serving as a law clerk for the chief judge of the U.S. Court 

Ben T. Clements: A Massachusetts attorney’s 

experience in political policy and private law

Photo by Merrill Shea

Ben T. Clements spent three years working at the Massachusetts Statehouse as Gov. Deval 

Patrick’s chief legal counsel, including shepherding through ethics reform legislation. He re-

cently returned to private practice.

By Bill  archaMBeaulTThe Massachusetts Bar Association has 

created a task force to put a human face on 

the impact that drastic budget cuts are hav-

ing on the courts.The Crisis in Court Funding Task Force 

will compile stories of hardship among 

public users of the court system and will 

present a report to the House of Delegates 

meeting in March. If endorsed, the report 

will support calls for the Legislature to ad-

equately fund the state court system, which 

was cut from an initial fiscal 2009 budget 

#

 3

#
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MBA launches task 
force to address crisis 
in court funding

Criminal legislation, REBA appeal case, medical 

marijuana top November HOD meeting agenda

For advertising opportunities call (617) 896-5344 
or e-mail advertising@thewarrengroup.com
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samuel P. sears’ response 
to communist paranoia 
leads to Law Day

In the late 1940s and early 1950s, a craze 
swept the nation years before rock n’ roll threat-
ened to corrupt impressionable young minds: 
Communism was jeopardizing everything Amer-
ica stood for, and vigilance was critical.

No one was above suspicion: federal employ-
ees, entertainers and even teachers were required 
to take loyalty oaths. In 1950, the American Bar 
Association appointed a committee to investigate 
communist strategies, and in 1951, a committee 
of the Massachusetts Legislature proposed that 
lawyers take a loyalty oath.

Specifi cally, lawyers would have to “sol-
emnly swear” that they did not belong to any 
organization seeking the overthrow of the state 
or federal government. Refusing to do so would 
prevent new members from being admitted to the 
bar; current members would be suspended.

The ABA and the Boston Bar Association 
both assigned committees to investigate the com-
munist threat, and both endorsed the proposed 
oath in its entirety.

The Massachusetts Bar Association’s Execu-
tive Committee opposed it, however. MBA Presi-
dent Samuel P. Sears (1950-53) felt the best way 
to thwart the spread of communism was through 
education and appreciation for the court system.

“Amidst the rampant fi ngerpointing and the 
rhymeless, unreasonable harassment of many in-

nocent people, Sears attempted to fi nd a grass-
roots solution to what was, in the hearts and 
minds of Americans of the fi fties, a real and 
frightening problem,” Robert J. Brink wrote in 
Fiat Justitia, A History of the Massachusetts Bar 
Association 1910-1985.

The MBA sponsored The Good Citizenship 
Program in March 1952, with the goal of having 
a prominent lawyer share “the priceless heritage 

that is theirs in this 
country’s judicial 
system.” with ev-
ery high school in 
Massachusetts.

“One of the 
greatest bulwarks 
in our fi ght against 
Communism is our 
free legal institu-
tions, because if 
Communism ever 
came here, we’d 

have no legal system. We’d be slaves,” Sears said. 
“I thought high school students should know this 
— they’re the ones who’ll run things within a 
few years. And I thought they should also know 
— hear from the lips of lawyers, men who are in 
our courts daily — that the fi ght for our kind of 
system did not come easy.”

The Good Citizenship Program lasted for 
just one year, but Sears’ successor, Robert W. 
Bodfi sh, reintroduced it as the Massachusetts 
Heritage Program in 1954. It was a wild success. 
More than 100 lawyers spoke to an estimated 
50,000 high school students, media coverage 
was extensive and Gov. Christian A. Herter pro-
claimed December 1954 as Massachusetts Heri-
tage Month.

The ABA, which presented the MBA its 
Award of Merit in recognition of the program’s 
“outstanding and constructive work,” ran with 
the idea in 1958, designating May 1 as Law Day, 
a national program that continues today. n

1950: Continued fears about widespread 
Communism in the country and in the legal 
profession spurs American Bar Association 
president Cody Fowler to establish a seven-man 
committee to investigate Communist tactics, 
strategies and objectives.
MARCH 1952: MBA President Samuel P. 
Sears, believing part of the country’s paranoia 
stems from ignorance about the inner workings 
of the laws and the courts, institutes the Good 
Citizenship Program, wherein prominent 
lawyers visit and address local high schools.
1953:  Sears is selected as the Army’s chief 
counsel at the Army-McCarthy hearings; he 
resignS after his pro-McCarthy comments were 
made public. He is replaced by MBA member 
Joseph Welch, who famously commented, 
“Have you no decency, sir?” and precipitated 
McCarthy’s downfall.
1954: The continued response to Sears’ idea 
to preserve democracy through education 
is overwhelming. More than 100 lawyers 
volunteered to speak to high school students, 
and it was estimated that more than 50,000 
students would hear their speeches that year. 
Public libraries created displays of the state’s 
history and heritage, and prominent local 
newspapers covered the events. December 1954 
was declared Massachusetts Heritage Month.

1958:  The culmination of education efforts 
is the declaration of Law Day, designated as 
May 1 by President Dwight D. Eisenhower, 
the fi rst national, public observance of its 
kind — though most celebrations focused 
on the differences between democracy and 
Communism than the celebration of the nation’s 
laws and Constitution.
LATe 1950s:  As the association’s membership 
and involvement grows, an organizational 
framework recognizable to its current 
membership begins to emerge, including the 
creation of the position director of public 
relations, the creation of the newsletter and a 
statewide continuing education program.
1959: MBA Acting President Harold Horvitz 
establishes the Committee 
on Juvenile Delinquency, 

refl ecting society’s increased focus of the problem 
of youths on the streets. The committee also 
refl ects the MBA’s fi rst forays into matters only 
tangentially related to the practice of law.
1960: After 45 years at the helm of the 
Massachusetts Law Quarterly (now the 
Massachusetts Law Review), MBA Secretary 
Frank Grinnell accepts editor emeritus status, 
stepping aside for Edward Hennessey to take the 
position of editor-in-chief. Hennessey institutes 
a series of changes to the editorial content of the 
Quarterly, allowing MBA members to contribute 
to the scholarly discussions not just as readers and 
editors, but as active, original contributors. n

 –Compiled by Cassidy Norton Murphy

Presidential profi les:

The Massachusetts Bar Association, 
which was formed in 1910 and incorpo-
rated in 1911, celebrates its centennial 
anniversary with a number of events 
this year. As part of that observance, 
Lawyers Journal and e-Journal will 
highlight past presidents, interesting 
MBA trivia and list upcoming centen-
nial events.

Material from Fiat Justitia, A His-
tory of the Massachusetts Bar Associa-
tion 1910-1985, by Robert J. Brink, was 
used for this story. Compiled by Bill Ar-
chambeault.

CENTENNIAL TIMELINE: 1950s

In the 1960s, the MBA became a force on the • 
frontlines defi ning and defending the boundaries of the legal 
profession. It helped form the Joint Committee of the Press and 
Bar, which resolved the confl ict between the media’s right to 
freedom of the press under the First Amendment, and lawyers’ 
claims to their clients’ right to a fair trial under the Sixth 
Amendment.

For example, in 1991, a state sales tax on • 
professional and business services went into effect. 
This threatened both the stability of law fi rms and lawyers in 
small practice, as well as the ability of poorer clients to afford 

the total cost. A little more than 48 hours later, the 
Legislature repealed the tax. This represented a major 

legislative victory for the MBA, whose members had 
campaigned against the sales tax for two years.

In the 1940s, MBA President Mayo A. Shattuck • 
recognized that to adequately represent the views 
of the Massachusetts bar, the MBA needed to include 
younger lawyers as well. In 1948, the MBA sponsored the 
Massachusetts Junior Bar Group — and in 1958, attendees 
of the annual meeting voted to guarantee at least one seat on 
each major MBA committee and board to a member of the 
Junior Bar.

The Junior Bar Group was expanded to become • 
the Young Lawyers Section in December 1963 and was 
relaunched as the Young Lawyers Division in late 2006 at the 
direction of MBA Past President Mark Mason. n

Samuel P. Sears
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The Individual Rights and Respon-
sibilities Section Council held an open 
meeting Feb. 9 on the recently passed 
anti-bullying legislation, how it will affect 
victims and potential clients, and the roles 

of the courts and lawyers in such cases.
Bristol County Juvenile Court Asso-

ciate Justice Lawrence Moniz said using 
the anti-bullying statute can be a better 
fi rst-line defense “to the benefi t of both 
the victim and the accused” than a civil 
harassment or other more serious charge 
that would end up on a child’s record 
for life. n

Sheff Law Offices, P.C.

Te a m ap p roac h

cu T T i n g ed g e advo c ac y

Su p e r i o r re S u lT S

Ten Tremont Street, Boston, MA 02108
617-227-7000  www.shefflaw.com

A Sixty Year Tradition 
of Representing 

the Seriously Injured

Integrity • Compassion • Excellence

Bar News
Take advantage of the networking and educational opportunities available to 
you through MBA section/division open meetings and events that are open 
to all MBA members. Check out the section newsletters, Section News in the 
weekly e-Journal and the www.MassBar.org for upcoming meetings.

emerging trends in civil 
and criminal law as 
to the anti-bullying law

Photo by bill archaMbeaUlt

Frank A. Smith iii (standing), the vice chair of the iRR Section Council, moderates the panel (from left to right): 
solo practitioner Richard W. Cole; Hon. Mary Dacey White, Lynn District Court associate justice; Arline isaacson, 
co-chairwoman of the Massachusetts Gay and Lesbian Political Caucus; Hon. Lawrence Moniz, associate justice, 
Bristol County Juvenile Court; and John J. Cloherty iii, managing partner at Pierce, Davis & Perritano LLP.

BBO LAwYeRs ANsweRs 
iMMiGRATiON LAw QuesTiONs

The Immigration Law Section Coun-
cil hosted Anne S.J. Kaufman, director of 
the Board of Bar Overseers’ Attorney Cli-
ent Assistance Program since 1999, for an 
“Ask the Experts: Legal Ethics For Immi-
gration Practitioners” on Feb. 10.

The co-drafter of Chapter 209A, the 
Massachusetts abuse prevention statute, 
Kaufman answered immigration attor-
neys’ ethics questions on joint represen-
tation cases, the use of IOLTA funds and 
other topics. n

LEFT: Anne S.J. Kaufman, director of the BBO’s Attorney 
Client Assistance Program, left, and immigration Law 
Section Council Vice Chair Gerald C. Rovner discuss 
questions posed by immigration attorneys.

YOuNG LAwYeRs HOsTs CAReeR 
PANeL, NeTwORKiNG ReCePTiON

Photo by Kelsey saDoFF

Young Lawyers Division panelists included, from left to right: Gabriel Cheong, infi nity Law Group; Scott Heidorn, 
Campbell, Campbell, Edwards & Conroy PC; Brian Bialas, Foley Hoag LLP; and moderator Kyle Guelcher, chair 
of the MBA’s Young Lawyers Division.

The MBA’s Young Lawyers Division 
held a career panel and networking event 
at the Boston University School of Law 
on Feb. 9. The panel provided law students 

with advice about fi nding and keeping a 
job in a challenging economy, transitioning 
from law student to lawyer, and other prac-
tical career and job search guidance. n

JuVeNiLe & CHiLD weLFARe seCTiON
HOsTs BeNCH-BAR MeeTiNG

The MBA’s Juvenile & Child Welfare 
Section Council sponsored its second 
bench-bar meeting at the Massachusetts 
School of Law in Andover on Feb. 9. The 
discussion focused on the Standing Order 
for Care and Protection Trials, implemen-
tation of new law for young adults (ages 

18-22) in DCF custody and the Youth Ad-
vocacy Department expansion in Somer-
ville, Lowell and Salem.

The council is holding bench-bar ses-
sions throughout the association year. The 
next meeting is scheduled for Wednesday, 
March 9, in Brockton. n

Photo by tricia oliver 

Attorneys, judges and others attended the second Juvenile & Child Welfare Law Bench-Bar meeting, which was 
held in Andover. The program was moderated by Peter A. Hahn, chair of the Juvenile & Child Welfare Section 
Council. Guest speakers included the Hon. Jay David Blitzman, fi rst justice, Middlesex County Division, Juvenile 
Court; the Hon. Sally F. Padden, fi rst justice, Essex County Division, Juvenile Court; and James Morton, case 
manager, Juvenile Court Department.

iNDiViDuAL RiGHTs seCTiON 
HOsTs “BuLLYiNG” FORuM

Sections sponsor guest 
speakers at open forums, events

Photo by bill archaMbeaUlt
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immigr ation L aw

Proceed with Caution:
Navigating the Perils at the Intersection 

of Immigration and Family Law
Wednesday, March 16, 4–7 p.m. 

MBA, 20 West St., Boston
Faculty: Svetlana Spaic, Esq., program 
chair, Tocci, Goss & Lee PC, Centerville; 
Kathleen M.  Brassel, Esq., Kathleen M. 
Brassel, Attorney at Law, Lowell; Marisa 
A. DeFranco, Esq., Law Office of Marisa 
DeFranco, Middleton; Michael I. Flores, Esq., 
The Law Offices of Michael I. Flores LLC, 
Orleans 

Sponsoring sections/division: Family 
Law, Immigration Law, Young Lawyers Division

Frequently Asked Questions About 
Employing Foreign Nationals 

Wednesday, March 30, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty: Berin Romagnolo, Esq., program 
chair, Posternak, Blankstein & Lund LLP, 
Boston; Marisa A. DeFranco, Esq., Law Of-
fice of Marisa DeFranco, Middleton; John F. 
Tocci, Esq.,  Tocci, Goss & Lee PC, Boston

Sponsoring sections/division: Im-
migration Law, Labor & Employment Law, 
Young Lawyers Division

propert y L aw

How to Handle a Residential 
Real Estate Closing
Tuesday, March 15, 4–7 p.m. 

MBA, 20 West St., Boston
Faculty: Michael G. Gatlin, Esq., program chair, Law Office 
of Michael G. Gatlin, Framingham; Lee S. Kravitz, J.P. Morgan 
Chase, Boston; Laura Palumbo-Hanson, Hammond Real 
Estate, Cambridge

Sponsoring sections/division: General Practice, Solo & 
Small-Firm, Property Law, Young Lawyers Division

famiLy L aw

Basics of Divorce Practice
Wednesday, March 23, 4–7 p.m. 

UMass School of Law, North Dartmouth
Faculty: Deborah M. Faenza, Esq., program co-chair, Ryan & 
Faenza, Walpole; Susan A. Huettner, Esq., program co-chair, 
Law Office of Susan A. Huettner PC, Sandwich

Sponsoring sections/
division: Family Law, 
General Practice, Solo 
& Small-Firm, Young 
Lawyers Division

Co-sponsors: UMass 
School of Law and the 
Bristol County Bar As-
sociation

SuSan a. 
Huettner

DeboraH M. 
Faenza

probate L aw

The New Homestead Act — 
Developing a Solid Foundation

Wednesday, March 9, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty: Robert H. Ryan, Esq., program 
chair, Bove & Langa PC, Boston; Adam J. 
Ruttenberg, Esq., Looney & Grossman LLP, 
Boston; Anne J. White, Esq., Demeo & As-
sociates PC, Boston. Additional faculty to be 
announced.

Sponsoring sections/division: General 
Practice, Solo & Small-Firm, Probate Law, 
Young Lawyers Division

Types of Trusts
Tuesday, March 29, 4–7 p.m. 

MBA, 20 West St., Boston
Faculty: Kevin G. Diamond, Esq., program co-chair, Shea & 
Diamond LLP, Holliston; Timothy F. Fidgeon, Esq., program co-
chair, Hemenway & Barnes LLP, Boston; Timothy D. Sullivan, 
Esq., program co-chair, AndoverLaw PC, Andover 

Sponsoring sections: Probate Law, Taxation Law

robert H. 
ryan

tiMotHy D. 
Sullivan

tiMotHy F. 
FiDgeon

Kevin g. 
DiaMonD

civiL Litigation

Story-Telling
Tuesday, March 22, noon–1:30 p.m. 

MBA, 20 West St., Boston
Luncheon roundtable (lunch provided)

Faculty:
Daniel Dugan, Ph.D., program chair, President, Trial Science 
Inc., Reno, NV; Laura M. Arnold, Esq., Trial Consultant, Trial 
Science Inc., Reno, NV

Sponsoring sections: Civil Litigation, Juvenile & Child 
Welfare

Scientific Trial Preparation
Wednesday, March 23, noon–1:30 p.m. 

MBA, 20 West St., Boston
Luncheon roundtable (lunch provided)

Faculty:
Daniel Dugan, Ph.D., program chair,  
President, Trial Science Inc., Reno, NV; 
Laura M. Arnold, Esq., Trial Consultant, Trial 
Science Inc., Reno, NV

Sponsoring sections: Civil Litigation, 
Juvenile & Child Welfare

Daniel 
Dugan

Tuesday, March 22, noon–1:30 p.m.Tuesday, March 22, noon–1:30 p.m.

berin 
roMagnolo

gener aL pr ac tice

Preparing Yourself for the 
Changes to Rule 1.5 of the Rules of 

Professional Conduct
Tuesday, March 8, 4–7 p.m. 

MBA, 20 West St., Boston
Faculty: Jeffrey N. Catalano, Esq., Todd & 
Weld LLP, Boston; Elizabeth N. Mulvey, Esq., 
Crowe & Mulvey LLP, Boston; Constance 
Vecchione, Esq., Office of the Bar Counsel, 
Boston. Additional faculty to be announced.

 Social Media for the Rest of Us
Wednesday, March 16, 11:30 a.m.–1 p.m. 

MBA, 20 West St., Boston
Luncheon roundtable (lunch provided)

Faculty: Lisa Terrizzi, Esq., moderator, 
Career coach and outplacement consultant 
and Chair, MBA Lawyers in Transition Com-
mittee, Boston; Stewart M. Hirsch, Esq., 
Founder & Principal, Strategic Relationships, 
Sharon

GP | Solo Symposium 
Strategies for Success: 2011

Thursday, March 31, 2–6 p.m. (reception to follow) 
MBA, 20 West St., Boston

Faculty: John B. DiSciullo, Esq., confer-
ence co-chair, Mitchell & DeSimone, Boston; 
Peter T. Elikann, Esq., conference co-chair, 
Law Office of Peter T. Elikann, Boston; Rob-
ert J. Ambrogi, Esq., Law Office of Robert 
J. Ambrogi, Rockport; Gabriel Cheong, 
Esq., Infinity Law Group LLC, Quincy; 
Rodney Dowell, Esq., Law Office Manage-
ment Assistance Program, Boston; Alan J. 
Klevan, Esq., Klevan & Klevan, Wellesley; 
John Channing Migner, Esq., Law Office of 
Channing Migner PC, Worcester. Additional 
faculty to be announced.

Sponsor: General Practice, Solo & Small-
Firm

Wednesday, March 16, 11:30 a.m.–1 p.m.Wednesday, March 16, 11:30 a.m.–1 p.m.

JeFFrey n. 
Catalano

liSa terrizzi

Peter t. eliKann

JoHn b. DiSCiullo

Denotes recorded program available for purchase 
after live event at www.MassBar.org/OnDemand.

Denotes real-time Webcast available for 
purchase at www.MassBar.org/OnDemand.

facuLt y SpotLight

Elizabeth N. Mulvey, Esq. 
Crowe & Mulvey LLP, Boston

Mulvey is a founding partner of Crowe & Mulvey in Boston who has built an 
outstanding reputation as a trial attorney and appellate lawyer. Her appearances be-
fore the appellate courts in most of New England have resulted in many important 
decisions in the field of personal injury law.

Mulvey has been honored by Super Lawyers magazine as one of the top 10 lawyers 
in Massachusetts since 2005. She has been included in The Best Lawyers in America 
since 1996 and was named as their Medical Malpractice “Lawyer of the Year” for 
2010. In 1999, Mulvey was inducted as a Fellow of the American College of Trial 
Lawyers, has served as chair of its Massachusetts State Committee and was the na-
tional chair for its Committee on Outreach. She is also a fellow of the International 
Academy of Trial Lawyers and served as a member of its Board of Directors. She has 
also been elected as an Advocate of the American Board of Trial Advocates and was 
recently inducted into the Inner Circle of Advocates.

Mulvey is currently a member of the Executive Committee for the Massachusetts 
Guide to Evidence and the Standing Advisory Committee on Rules of Professional 
Conduct. She has also served on the Board of Bar Overseers. Mulvey has taught trial advocacy for Massachusetts 
Continuing Legal Education, Harvard Law School, the National Institute of Trial Advocacy and the American Bar 
Association. Her work has been published in numerous professional journals and she has served as a co-chair of the 
MBA’s Civil Litigation section and as chair of the its Bench-Bar Committee.

Mulvey is a graduate of Phillips Academy at Andover, Harvard College and Suffolk University Law School.

Svetlana SPaiC
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“By Declaration Liberty is Born. With  
Courage She is Nourished and with  

Unceasing Commitment She is Guarded”
— Eric Schaub

No One Can Hear 
You Scream.

Bar News

by Tricia M. Oliver

Massachusetts Appeals Court Chief Jus-
tice Phillip Rapoza addressed the members 
of the MBA House of Delegates on Jan. 20 
in Worcester. His remarks set the tone for a 
productive meeting that included votes on 
key issues, including The Alimony Reform 
Act of 2011 and amendments to SJC Rule 
1.19 involving cameras in the courtroom.

Rapoza provided an upbeat report on 
the state of the Massachusetts Appeals 
Court, peppered with encouraging statis-
tics on case flow improvements. Rapoza 
reported that 2,283 appeals were filed last 
year, making it the third-highest caseload 
in the history of the Appeals Court, with 
the previous year being the second highest, 
with 2,355 appeals.

Despite the high volume, he offered 
statistics to showcase court efficiencies. 
Specifically, from 2001 to 2009, the time 
from full briefing of civil cases to oral ar-
gument decreased from 22 months to five 
months and from 14 months to four months 
for criminal cases. In addition, 41 days 
were shed from the duration between oral 
argument and decision rendered in crimi-
nal cases from 2001 to 2010, while 38 days 
were trimmed in civil cases from 2001 to 
2010.

He also spoke to the significant budget 
and staff reductions experienced in the last 
few years, but also mentioned technological 
innovations undertaken despite the 

reduction in human resources.
“The Appeals Court is second to none 

in the quality of its jurisprudence,” said 
Rapoza, who blended his report of the Ap-
peals Court with timeless themes of justice. 

“Justice is not only a basic human right. 
Justice is also a basic human need.”

Delegates then swiftly moved through 
the meeting agenda. The delegation’s key 
votes included:

Vote to support The Alimony Reform •	
Act of 201, which more clearly de-
fines and sets limits of duration of 
alimony, provides opportunity to end 
alimony at retirement, alters alimony 
when ex-spouses cohabitate with 
new partners, adds factors to con-
sider in an alimony order, and allows 
judicial discretion to deviate based 
upon particular case law. 
Vote against the proposed amend-•	
ments to Supreme Judicial Court 
Rule 1:19, Cameras in the Courts, 
which would expand the definition 
of media and allow media to oper-
ate an electronic device in the court-
room and permit live blogging to 
take place from the courtroom. The 
House called for further review and 
input on the amendments set forth by 
the SJC’s Judiciary-Media Commit-
tee. 
Vote to support a resolution on med-•	
ical-legal partnerships by encourag-
ing lawyers, firms, legal services 
agencies, law schools and bar as-
sociations to develop medical-legal 
partnership with hospital, commu-
nity-based health care providers and 
social service organizations to help 
resolve legal matters affecting pa-
tients’ health and well being. 
Vote in support of legislation to end •	
life sentences without parole for ju-
venile offenders. n

Alimony reform, courtroom cameras votes headline HOD; 
Chief Justice Rapoza reports on Appeals Court progress

Photo by tricia M. oliver

MBA President Denise Squillante, left, listens to Appeals Court Chief Justice Phillip Rapoza, right, as he speaks 
to the audience at the Jan. 20 meeting.
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In addition, for young people in the community, 
Hodge worked to create a newsletter for kids, “It’s 
Your Law,” and an “On Your Own” booklet, to give 
guidance to young people in the community.

“Nothing provided young people this kind of infor-
mation,” said Hodge, of the “On Your Own” Booklet. 
“While I was rising up in the leadership of the MBA, I 
was getting involved with the American Bar Associa-
tion … I learned that other states had done things like 
‘On Your Own’ and you [coud] borrow their ideas.”

Since becoming involved in the bar early in her ca-
reer, Hodge has valued the relationships she’s gained. 

“My most meaningful moment globally is the peo-
ple I have met and the relationships I have made at the 
bar,” said Hodge, who strived during her presidency to 
balance both her MBA and firm commitments. 

“I had to balance so that I had a practice to return 
to … it is a time-consuming process to be president,” 
said Hodge.

Professionalism  
in the Practice

When Marylin A. Beck became MBA president in 
September 1997, she took the helm as the first sole 
practitioner in many years to lead the bar. 

“I was interested in making the legal system work 
better for all — judges, lawyers, litigants and the 
public in general,” said Beck of the highlights of her 
presidential year. “The Court Facilities Bond Bill was 
passed, we supported professional management of the 

courts and we started 
the process of judicial 
review.”

During Beck’s year, 
the MBA’s 20 West 
St. headquarters were 
undergoing major re-
construction and the 
MBA launched its own 
insurance agency, one 
of the first of its kind 
in the country, after the 
groundwork had been 
laid in prior years. 

Invited to chair the Civil Litigation’s Legisla-
tion Committee by Past President Richard Hoffman, 
Beck’s presidency was influenced by Hoffman’s view 
of the role of a bar association.

“Hoffman set a high standard of professionalism 
and saw the MBA as an organization to help its mem-
bers strengthen and improve the legal system,” said 
Beck. “I strongly agree and focused my presidency on 
doing the same.”

Looking back on her year as MBA president, in 
which Beck strived to make sure all committee and 
section council chairs and members “were inspired to 
make positive contributions to their practice areas,” 
Beck would have changed one aspect of her presi-
dency.

“I think I underestimated how important it is to 
bring along future leaders of the organization,” said 
Beck, who values honesty, even-handedness and com-
mitment to organizational objectives in fellow MBA 
leaders.

a Public duty
On Sept. 1, 2001, Carol A.G. DiMento took over 

the presidential office at the MBA. Ten days later, 
the United States suffered the worst terrorist attack in 
American history.

“9/11 had a significant impact on me,” said DiMen-
to. “As president of the MBA, I had to put aside my 

own agenda and [find a 
way for lawyers to do] 
what lawyers do best 
and represent those who 
needed us.”

DiMento moved 
quickly after the trag-
edy to create a task 
force to help survivors. 
The Presidential Task 
Force on the Preserva-
tion of Rights, Liberties 
and Access to Justice 
worked to set up nu-

merous programs, including a free Dial-a-Lawyer pro-
gram for families of the victims, in which volunteer 
attorneys provided legal advice on probate, family and 

tax-related issues. DiMento, who views the task force 
and its work as one of her greatest accomplishments 
as president, remembers “to this day the commitment 
that the Mass Bar lawyers had to the association, the 
bar and the public.” 

A former teacher, DiMento became involved with 
the MBA when she was the first female president of 
the Essex County Bar Association. Invited to attend the 
MBA’s Board of Delegates meeting, DiMento decided 
then that she wanted to pursue an officer position.

“You really need to prove yourself if you are mov-
ing through the chairs of a bar association,” said Di-
Mento. 

DiMento credits fellow MBA President Kay Hodge 
and Margaret Xifaras, who was on the Nominating 
Committee that appointed DiMento, for their impact 
on her presidency. 

“One of the roles I took very strongly was that we 
[as a bar association] had to look at diversity and sup-
port diversity,” said DiMento. “You have to be com-
mitted to your principles, and that is very important 
to me.”

a testament to volunteers 
Involved in the MBA for as long as she can re-

member, Kathleen M. O’Donnell is the second female 
MBA president to come from a solo practice. 

“I think what I was 
able to do is put good 
people in place, who 
then did some terrific 
work,” said O’Donnell 
of her achievements as 
MBA president. 

During O’Donnell’s 
2004-05 term, she ap-
pointed Roy A. Bour-
geois to an MBA Task 
Force on Lawyer Dis-
cipline, which suc-
cessfully evaluated the 

Board of Bar Overseers and made 22 recommenda-
tions, making the process of lawyer discipline system 
better for attorneys across the state.

In addition, O’Donnell worked with the Hon. John 
Fenton, who chaired the Middlesex County Court-
house Committee, which was charged with investigat-
ing alleged public safety concerns at the Edward Sul-
livan Courthouse in Cambridge. O’Donnell believes 
that the courthouse committee came to a quick resolu-
tion because of Fenton’s hard work.

However, looking back on her presidency, 
O’Donnell wishes she had had more time to enjoy the 
experience.

Still an active bar member, O’Donnell advises 
young members of the profession to get involved with 
the bar to get “face-to-face time with people.” 

“Every time I go to an MBA event and reconnect 
with people, it reminds me of the great things lawyers 
are doing for their communities across the state,” said 
O’Donnell.

As the MBA celebrates its centennial year, 
O’Donnell believes this is an opportunity for the pro-
fession to reflect on all that has come and everything 
to come in the future. As for women in the profession, 
O’Donnell knows there is still work to do.

“I personally think we [as women] still have a long 
way to go and women need to remember that, help 
each other along, and remember those before us,” said 
O’Donnell.

technology and the future  
of the bar

At the May 2010 Massachusetts Bar Association’s 
House of Delegates meeting, Valerie A. Yarashus’ 
ceremonial “passing of the gavel” to President-elect 
Denise Squillante marked the first time the MBA’s 
top leadership position passed from one woman to 
another.

“It felt extremely significant,” said Yarashus.
Yarashus, who focused her association year on 

finding ways the MBA could use technology to benefit 
its membership, is credited with launching MBA On 
Demand, an innovative approach to the association’s 
offerings that allows members to virtually participate 
in educational programming; she also oversaw a sig-
nificant upgrade of the MBA’s website. In addition to 
providing members with new technological benefits, 
Yarashus’ year was highlighted by the creation of 
several new task forces, which had significant impact 
within the legal industry.

The Diversity Task Force launched its Tiered 
Mentoring program, and the Crisis in Court Funding 
Task Force released a report which received 

considerable media 
attention. She said, “Our 
Governance Committee 
achieved a substantial 
goal of revising our 
internal governance, 
including the creation 
of a new position of 
chief operating officer/
chief legal counsel, 
and our high-profile 
Peremptory Challenge 
Task Force launched 
its efforts to examine 

and make recommendations concerning the use of 
peremptory challenges.”

During her presidency, Yarashus was mindful of 
inspiring members of the founding principles of the 
association.

“I think it is important for people to realize we 
can’t take snapshots and think of membership issues 
in isolation. We need to think of people in terms of 
leadership, in terms of pipeline issues and the people 
that we are bringing into the profession,” she said. “I 
see all three as interconnected and as high priorities 
for bar associations.”

In working with fellow leaders of the bar, Yarashus 
admires others who have an ability to listen and get 
input from multiple sources, those who can envision 
a future that is different, and leaders who can bring 
people together to work for change.

the centennial leader
Currently, Denise Squillante, a “main street law-

yer” from southeastern Massachusetts, is leading the 
MBA through its centennial year and celebration. 
Well into her presidency now, Squillante, like those 
women leaders before her, is busy moving forward 

the mission of the MBA, 
creating a strong legacy 
and serving as an ex-
ample to those who will 
assume the presidency 
in the future. 

“Each year, MBA 
leadership builds on the 
work of those who have 
walked before us,” she 
said.

On the milestone of 
her assuming the presi-
dency from another fe-
male president for the 

first time, “I think of it as one of those crossroads for 
the bar association,” Squillante said. “It was one of 
those moments that you realize some gender barriers 
were broken.”

As one of only a few women to hang her own 
shingle in southeastern Massachusetts in the early 
80s, Squillante believes the “worst thing you can do is 
work in isolation,” and urges young women entering 
the profession to join a bar association to “find se-
nior lawyers, network with male colleagues and meet 
practitioners in similar situations.” 

In the future, Squillante hopes that women con-
tinue to excel in bar leadership and that they achieve 
a work-life balance. To do this, Squillante believes 
young practitioners should partner with senior attor-
neys early in their careers, with every senior female 
lawyer having a “responsibility to pull someone up.” 
In addition, Squillante urges young attorneys to “find 
a practice area you are passionate about” and “control 
your schedule and calendar.”

Squillante continues to be heavily involved in the 
MBA’s Lawyers In Transition efforts, to which she 
was influential in getting off the ground. Such efforts 
focus on providing guidance to those either transition-
ing into or out of conventional practice.

“The struggle for women in every profession is 
the thought that they can’t do it all,” said Squillante. 
“Women still feel they can’t juggle family, the prac-
tice and the profession. I hope in the future that notion 
is broken.”

The examples set by Squillante, Yarashus, 
O’Donnell, DiMento, Beck, Hodge, Epstein and 
Richmond do plenty to weaken that notion and inspire 
those women and men who aim to follow in their foot-
steps of bar leadership. n

Women leaders of the mBa
Continued from page 3

Denise Squillante

Marylin A. Beck

Carol A.G. DiMento

Kathleen M. O’Donnell

Valerie A. Yarashus
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MBA honors Judge 
Agnes, attorneys 
Doyle and Reardon 
with Centennial 
Awards

The Massachusetts Bar Association 
recognized Superior Court Judge Peter W. 
Agnes Jr., attorney Shirley A. Doyle and at-
torney James G. Reardon, who passed away 
in 1999, with Centennial Awards on Jan. 20 
at the MBA’s House of Delegates Meeting 
in Worcester.

“These honorees have given of them-
selves to both their profession and their 
communities,” MBA President Denise 
Squillante said. “They exemplify the spirit 
of public service on which the Massachu-
setts Bar Association was founded a century 
ago.”

Throughout the state, the MBA’s Cen-
tennial Awards have been and will continue 
to be given throughout 2011 to persons of 
extraordinary achievement who materially 
advanced the rule of law, enhanced the in-
tegrity of lawyers, judges or the legal pro-
fession, engaged or is engaging in important 
legal scholarship, or protected the demo-
cratic principles upon which our country is 
founded.

Agnes was appointed to the Superior •	
Court in 2000, previously serving as 
a District Court justice for 10 years. A 
member of the MBA’s Task Force on 
Peremptory Challenges, he is also a 
commissioner of the Supreme Judicial 
Court’s Access to Justice Commission, 
serves as the assistant editor of the 
Massachusetts Guide to Evidence and 
chaired the SJC’s Standing Commit-
tee on Dispute Resolution from 1994 
to 1998.
Doyle, a former president of the •	
Worcester County Bar Association, is a 
long-time active member of the MBA. 
A member of MBA’s Crisis in Court 
Funding Task Force, she has run her 
own law office for two decades, is a 
board member of the Worcester chapter 
of Dress for Success, a member of the 
Worcester Academy Board of Trustees 
and an incorporator of the St. Agnes 
Guild Day Care Center.
Reardon, a long-time MBA member, •	
was a beloved trial attorney who had 
a zeal for justice and was an intense 
advocate for his clients. A co-founder 
of the Massachusetts Academy of Trial 
Attorneys, he was bestowed the Coura-
geous Advocacy award by the group a 
year after his death. n

•	

DeNapoli recognized 
as Neponset Valley 
Business Person  
of the Year

The Neponset Valley Chamber of Com-
merce (NVCC) named Albert A. DeNapoli, 
a partner at Tarlow, Breed, Hart & Rodgers 
PC, its Business Person of Year for 2010.

At the Chamber’s Annual Awards dinner 
in Foxboro on Jan. 21, NVCC praised De-
Napoli for his “selfless giving of time and 

talent over the years” 
to NVCC and his in-
volvement in the eco-
nomic and community 
development issues in 
the region.

DeNapoli, the 
chairman of the firm’s 
Hospitality Practice 
Group, concentrates 
his practice in civil 

litigation, with a focus on contract disputes 
and employment issues. He is a found-
ing member and executive director of the 
Family Business Association, whose mis-
sion is to recognize excellence within fam-
ily businesses and provide resources to 
help family businesses succeed.

DeNapoli is past chairman of the NVCC 
and currently serves as a member of the 
board of directors and executive board, 
and is also general counsel to the chamber. 
Since 1894, the NVCC has promoted busi-
ness growth in the Neponset Valley. n

tuesday, march 8
Preparing yourself for the 
changes to rule 1.5 of the rules 
of Professional conduct 
4–7 p.m. MBA, 20 West St., Boston

Wednesday, march 9
The New Homestead act — 
Develop a Solid Foundation 
4–7 p.m. MBA, 20 West St., Boston

thursday, march. 10
House of Delegates meeting
2–5 p.m. Hilton Dedham, 25 Allied Drive, 
Dedham

tuesday, march 15
legal chat: Standing  
in land Use appeals 
4–5 p.m. NOTE: There is no on-site attendance 
available for Legal Chats. Real-time webcast at 
www.massbar.org/ondemand

How to Handle a residential 
real estate closing 
4–7 p.m. MBA, 20 West St., Boston

Wednesday, march 16
Social Media for the rest of Us  
11:30 a.m.–1 p.m. MBA, 20 West St., Boston

Proceed with caution: 
Navigating the Perils at the 
intersection of immigration  
and Family law 
4–7 p.m. MBA, 20 West St., Boston

tuesday, march 22
Story-Telling luncheon 
roundtable 
Noon–1:30 p.m. MBA, 20 West St., Boston

Wednesday, march 23
Scientific Trial Preparation 
luncheon round table 
Noon–1:30 p.m. MBA, 20 West St., Boston

basics of Divorce Practice
4–7 p.m. University of Massachusetts School 
of Law, 333 Faunce Corner Road, North 
Dartmouth

thursday, march 24
young lawyer Speed 
Networking
5:30–8 p.m.  MBA, 20 West St., Boston

monday, march 28  
(not open to public)
Mock Trial Final Four
1 p.m. John Joseph Moakley U.S. Courthouse, 
One Courthouse Way, Boston and Worcester 
Regional Judicial Center, 225 Main St., 
Worcester
Wednesday, march 30
Frequently asked  
Questions about employing 
Foreign Nationals 
4–7 p.m. MBA, 20 West St., Boston

thursday, march 31
GP | Solo Symposium
Strategies for Success: 2011 
2–6 p.m. (reception to follow)
MBA, 20 West St., Boston

friday, april 1  
(open to invited guests/
schools/public)
Mock Trial state championship
10 a.m.
Great Hall, Faneuil Hall Market Place, Boston

monday, april 4
Mba Section/Division Open 
House
5:30–7:30 p.m.
MBA, 20 West St., Boston

Wednesday, april 6
Mba Monthly Dial-a-lawyer 
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

thursday, april 7
Final Directives: Medical and 
legal Perspectives on Death and 
Dying
3–7 p.m.
MBA, 20 West St., Boston

monday, april 11
Special education law  
and autism 
4–7 p.m.
MBA, 20 West St., Boston

thursday, april 14
assistive reproductive 
Technology: a.r.T  
and its current Trends, 
Practice & Procedure 
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, april 27
veterans Dial-a-lawyer
5:30–7:30 p.m.
Dial-in #: Local (617) 338-0610; toll-free (877) 
686-0711

thursday, april 28  
(not open to the public)
Tiered community Mentoring 
Wrap-up Program
10 a.m.–12:30 p.m.
John Joseph Moakley U.S. Courthouse, One 
Courthouse Way, Boston

Calendar of Events

For more information, visit www.massbar.org/events/calendar.

Bar News

TRusT LAw seRies 

ALBERT  
A. DENAPOLi

Member Spotlight

Wednesday, april 13

The Nightmare  
of Trust law vs.  
Medicaid regulations
4–7 p.m.
MBA, 20 West St., Boston

tuesday, april 26

Trust administration
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, may 11

Trust litigation
4–7 p.m.
MBA, 20 West St., Boston

Attorney James G. Reardon's son, right, accepts 
his late father's award from MBA Vice President 
Douglas K. Sheff, left. Attorney Shirley A. Doyle, left, accepts her award 

from MBA Secretary Marsha V. Kazarosian, right.

MBA Vice President Jeffrey N. Catalano, left, 
presents Judge Peter W. Agnes Jr. with his award.

Photos by tricia M. oliver

indicates recorded session 
available for purchase (after 

live program) through MBA On 
Demand at www.massbar.org/

cle/mba-on-demand.

Real-time webcast 
available for purchase 
through MBA On Demand 
at www.massbar.org/
ondemand.
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or federal judges “who have demonstrated 
extraordinary leadership and dedication 
to improving the administration of justice 
and upholding the highest traditions for 
public service.”

“Our Centennial Ball is a worthy venue 
to honor the legacy of retiring Judge Nan-
cy Gertner,” said MBA President Denise 
Squillante. “The MBA Hennessey Award 
is a rare honor reserved for a chosen few. 
We are thrilled to honor Judge Gertner in 
this fashion, especially during our centen-
nial celebration.”

Breyer will speak on May 19, the sec-
ond day of the two-day conference, which 
will be held at the Sheraton Boston Hotel. 
A Harvard Law School graduate, he was 
nominated to the U.S. Supreme Court by 
President William Jefferson Clinton and 
seated in 1994.

Prior to his appointment to the Su-
preme Court, Breyer was chief justice of 
the U.S. Court of Appeals from 1990 to 
1994 after serving as a justice of the court 
for 10 years. A past member of the Judi-
cial Conference of the United States and 
the U.S. Sentencing Commission, Breyer 
was chief counsel of the Special Counsel 
of the U.S. Senate Judiciary Committee in 
1979 and assistant special prosecutor of 
the Watergate Special Prosecution Force 
in 1973.

Gertner was appointed by Clinton in 
1994 to fi ll the seat vacated by A. David 
Mazzone. She received her bachelor’s de-
gree from Barnard College in 1967, and in 

1971, earned both her juris doctorate and 
masters degrees from Yale.

conference Programs 
will sPotlight judges

The Centennial Conference will feature 
an “unprecedented” amount of participa-

tion from and interac-
tion with judges, ac-
cording to MBA Vice 
President Douglas K. 
Sheff, who is chair of 
the Centennial Con-
ference and co-chair 
of the Centennial 
Ball.

“Nobody will 
want to miss this 
100th birthday,” Sheff 
said. “This is a very 
unique opportunity to 
meet great people, get 
educated and cele-
brate our 100th birth-
day, all in a couple 
of days’ time. It is, I 
think, the event of the 
year. From morning 
to night, there will be 

something wonderful for everybody.”
The event’s educational programming 

will feature three tracks — young lawyers, 
litigation and substantive law — that will 
include diverse points of view and substan-
tial participation by judges, Sheff said.

“Especially on the litigation track, but 
throughout, we’re expecting to have an 
unprecedented amount of judges partici-

pating,” he said.
Sheff said that he and MBA Secretary 

Marsha V. Kazarosian, who is chair of the 
MBA’s Education Committee, have put an 
emphasis on offering a unique and diverse 
lineup of panelists for this year’s programs 
to make them more interesting and infor-
mative.

“We’re going to try to shake it up and 
give them something more interesting, 
something that they can’t get anywhere 
else,” he said. “There will be a strong ju-
dicial presence, the likes of which they 
haven’t seen before.”

In addition to the increased presence 
of judges on the CLE panels, Sheff said 
a bench-bar panel will feature a number 
of prominent judges, including chief jus-
tices, followed by a “bench-bar” recep-
tion where attendees can casually interact 
with the judges. “That’s kind of unique,” 
he said.

Look for further details in Lawyers e-
Journal, at www.MassBar.org and in Law-
yers Journal.

The CLE programming will include:

young lawyers tracK
“Running Your Law Practice on a •	
Shoestring Budget”
“60 Sites to Bring Your Firm into the •	
Future”
“Technology from Your Offi ce to the •	
Courtroom”

litigation tracK
“Hot Issues in Discovery”•	
“Crafting a Winning Theme — from •	
Soup to Nuts”
“Direct/Cross Examination of Expert •	
Witnesses”

substantive law tracK
“Family Law Update”•	
“Uniform Probate Code Update”•	
“Secret Weapons for the Personal In-•	
jury Attorney”
“Trends in Employment Law”•	

To become an MBA Centennial Con-
ference sponsor, visit www.MassBar.org/
Centennial for sponsorship information 
and a current list of sponsors. ■

JustiCe Breyer to speaK
Continued from page 1

Squillante 
appoints 2011 
Nominating 
Committee

MBA President Denise Squillante 
has announced the members of the 
2011 MBA Nominating Committee. 
The committee is charged with review-
ing the nominations submitted for con-
sideration for MBA offi cer positions for 
the 2011-2012 association year to begin 
Sept. 1, 2011.

The members of the 2010-11 Nomi-
nating Committee are:

Valerie A. Yarashus, chair•	
Thomas J. Barbar•	
Warren Fitzgerald•	
Edward W. McIntyre•	
Kathleen M. O’Donnell•	
Marilynne R. Ryan•	
David W. White Jr.•	
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by Tricia M. Oliver

Following Gov. Deval Patrick’s propos-
al to eliminate the use of assigned private 
counsel as part of his fi scal 2012 budget and 
bring Committee for Public Counsel Ser-
vices within the purview of the executive 
branch, MBA President Denise Squillante 
convened a meeting of bar advocate repre-
sentatives throughout the commonwealth to 

discuss the topic at MBA headquarters on 
Feb. 7.

With representation from most Massa-
chusetts counties, audience members dis-
cussed the various fl aws with the governor’s 
proposal, namely the unaccounted overhead 
costs associated with such a plan, the nega-
tive impact on current caseloads and the 
lack of specifi cs on the proposed, dramatic 
cost savings that the governor claims would 

result from his plan.
Joining Squillante to provide remarks 

were MBA Past President Edward P. Ryan 
Jr., who will be chairing the MBA’s Stand-
ing Committee on Bar Advocates; CPCS’ 
Chief Counsel Anthony Benedetti; MBA 
COO and Chief Legal Counsel Martin W. 
Healy; and Massachusetts Association of 
Court Appointed Attorneys Legislative 
Counsel Benjamin Fierro.

“This is really a call to action,” said 
Ryan, who along with the other meeting 
leaders encouraged all bar advocate pro-
grams to be in touch with their legislators 
stressing the importance of assigned private 
counsel.

The MBA has long been a supporter 
of private bar advocates in Massachusetts, 
a system that is recognized nationally as a 
model for the delivery of defense counsel. 

MBA hosts discussion to preserve private bar advocates

Edward P. Ryan Jr., MBA President Denise Squillante, CPCS Chief Counsel Anthony 
Benedetti and MBA COO and Chief Legal Counsel Martin W. Healy.

Anthony Benedetti Martin W. Healy

For advertising opportunities call (617) 896-5344 
or e-mail advertising@thewarrengroup.com
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by Gabriel cHeONG

On Jan. 7, 2010, Gov. Deval Patrick 
signed into law “An Act Relative to Trusts 
for the Care of Animals” which will be 

codifi ed in 3C of 
Chapter 203 of the 
Massachusetts Gen-
eral Laws. This new 
law will take effect 
on April 7, 2011.

What this law 
does is essentially 
bring Massachusetts 
in line with the ma-
jority of states that 

allow for trusts to be created for the ben-
efi t of pets. Most states allow pet trusts 
where the pets themselves are the benefi -
ciaries. Massachusetts, up to this point, 

has not allowed for such a trust.
As a pet owner myself (three rabbits 

and one dog), this new legislation puts 
my worries to rest about who will take 
care of my pets and how they will be 
taken care of. As any pet owner will tell 
you, our furry friends are just as much 
a part of our family as children, and as 
such, should be allowed the opportunity 
to be included in our estate planning.

In the past, if a pet owner wanted to 
provide enough money to care for a pet, 
they would have to bequest the money to 
a guardian of the pet or leave the mon-
ey in trust. However, the bequest to the 
guardian of the pet is outright and does 
not require the guardian to use the money 
to take care of the pet. Similarly, if the 
money was left in trust, the benefi ciary 
could not be the pet themselves. This cre-

ated a problem, since the courts cannot 
hold the guardian accountable for taking 
care of the pet, and it left pet owners with 
a gaping hole in their estate plan.

The new law establishes several 
guidelines in regards to the creation of 
these new pet trusts. Any pet trust cre-
ated must terminate upon the death of 
the animal or animals that it was cre-
ated to provide for. If there is a chal-
lenge, a probate court judge may lower 
the amount of money left in trust for the 
pet if the amount is unreasonably large. 
If the trustee does not do their duty, then 
a residual benefi ciary of the trust or the 
guardian of the pets (if the guardian is 
not the trustee) may sue the trustee for 
breach of a fi duciary duty.

Lastly, pet trusts are exempt from the 
rule against perpetuities. This might look 

strange at fi rst — why the rule against per-
petuities must be exempt — but it makes 
sense if you consider that some people 
have pets with a very long lifespan, such 
as certain types of turtles.

There will be subsequent changes to 
this new law to correct certain errors in 
the drafting. For example, the new law 
references the rule against perpetuities to 
Chapter 184A rather than the new Uni-
form Probate Code at Chapter 190B. n

Gabriel Cheong, Esq., owns infi nity Law Group LLC in 
Quincy, which focuses on family law, estate planning, 
bankruptcy and immigration law. Cheong’s areas of 
practice are in divorce and estate planning. For more 
information, visit www.infi nitylawgroup.com or 
www.boston-estate-planning.com. He is also a Law 
Practice Management Section council member. 
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Massachusetts pet trusts go into effect April 7
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by erik PiTcHal 
aND Mary WilSON

When children are not able to live 
safely at home, the Department of Chil-
dren and Families, pursuant to an order 
from the Juvenile Court (or, in some in-
stances, the Family and Probate Court), 
will place them in foster care. Foster 
care is meant to be temporary, but many 
stay in DCF custody for years, some-
times for the duration of their childhood. 
Each year, approximately 800 youth in 
Massachusetts turn 18 and “age out” of 
DCF.

The struggles that these young 
people face in the adult world are well 
documented. Various national stud-
ies1 indicate that they are more likely 
to be homeless and less likely to have 
completed high school (let alone be en-
rolled in college) than their peers. They 
are more likely to be victims of crime 
and to struggle with health and mental 
health issues. Recent research in Massa-
chusetts2 suggests similar heartbreaking 
outcomes locally.

In order to mitigate these harms, for 
many years DCF has worked with young 

adults after their 18th birthday on a mu-
tually voluntary basis, providing them 
continued shelter, support and other ser-
vices, sometimes until they turn 22.

However, these services have been 
paid for exclusively with state dollars; 
since the inception of a national foster 
care program in the 1970s, the federal 
government has only provided funds to 
states to care for children under the age 
of 18. During the diffi cult budget cycles 
of the last few years, DCF has been cut-
ting back its commitment to this popula-
tion, since there is no mandate in state 
law for them to provide assistance past 
18.3

Fortunately, additional help for this 
vulnerable group is now available. In 
2008, Congress passed the Fostering 
Connections to Success and Increasing 
Adoptions Act (“Fostering Connec-
tions”), with wide bipartisan support, 
and President George W. Bush signed it 
into law.4

Among other things, Fostering 
Connections gives states the option of 
taking federal matching funds to sup-
port foster youth who remain in the 
child welfare department’s care past 

their 18th birthday.5 In exchange for 
this unprecedented federal support, 
states must ensure that the same poli-
cies and procedural protections that are 
in place for all foster children under 
18 also apply locally to young adults 
over 18.

Because Massachusetts has already 
been investing state dollars to support 
this vulnerable population, it was an 
easy choice to accept the federal funds. 
However, certain key revisions to the 
General Laws were required in order to 
bring Juvenile Court and DCF practices 
into compliance with federal law.6 Last 
fall, Gov. Deval Patrick signed these 
changes into law, which became effec-
tive Jan. 3.7

There are some key aspects of the 
new law that advocates should know 
about:8

“young adults” defined
For the fi rst time, the statute formally 

defi nes this population, adding the term 
“young adult” as a person between the 
ages of 18 and 22.9 This label refl ects 
the goals of placement for this age group 
— providing stable living, learning and 
working environments as these young 
people transition into adulthood.

dcf “shall offer” 
ongoing services 
to young adults

The old regulations instructed that 
DCF “may elect, on a case-by-case ba-
sis”10 to continue to serve this popula-
tion after they reach age 18. Now, DCF 
“shall offer” ongoing services to these 
young adults. 

right to a coPy 
of service Plan

Under the new law, every young adult 
is entitled to a copy of his or her service 
plan or case plan. In the case of 
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Legislation will help youth aging out of foster care

a line for a good reason

ERiK PiTCHAL is assistant clinical professor of 
law at Suffolk University and the founder of 
Suffolk’s Child Advocacy Clinic.

MARY WiLSON is a 2009 graduate of Suffolk 
University Law School and, as a student in 
the Child Advocacy Clinic, drafted the early 
version of the legislation that is the subject of 
this article. 

If you visited the Middlesex Probate 
and Family Court in Cambridge in the 
fall of 2010 or January of 2011, you may 
have experienced a feeling of say, Logan 
Airport. The long lines into the Middlesex 
Probate and Family Court building on 208 
Cambridge St., and to a certain extent, the 
Old Third District Court, created some 
headaches and maybe a brain freeze or 
two for lawyers and litigants over the past 
several months.

A change in policy requires that attor-
neys go through the metal detectors rather 
than be allowed entrance upon showing 
their bar cards. Recently, Paula Carey, 
chief justice of the Probate and Family 
Court Department and Peter DiGangi, fi rst 
justice of the Middlesex Probate and Fam-
ily Court, sat down with members of the 
MBA’s Family Law Section Council to ad-
dress concerns and discuss alternatives.

Judge DiGangi, with the support of the 
chief justice, implemented this new policy 
as a result of specifi c events demonstrat-
ing risks to judges and courthouse staff. 
Since metal detectors were fi rst installed, 
a number of serious weapons have been 
confi scated in courts across the common-

wealth.
As we who practice in this area know 

well, emotions run highest when they in-
volve family matters. Attorneys are not 
immune to those emotions. Some would 
argue that our declining level of civility is 
the problem the policy is meant to resolve. 
We may argue for a consistent policy in all 
courts. For example, certain courts, such as 
Suffolk County and Essex County, allow 
attorneys access without going through the 
metal detectors. Judge DiGangi’s decision 
provides for a very high level of security 
in the building, protecting us all.

While the effects of this policy change 
was fi rst being felt, Judge Carey received 
a regular stream of e-mails documenting 
wait times and conditions. She monitored 
these closely and was fully engaged in 
seeking a solution. The court obtained a 
second metal detector, which is now fully 
operational and in use during the early 
morning rush.

Court employees have banded together 
to provide adequate staffi ng for the addi-
tional machine. In general, lines are much 
shorter and wait times to enter the build-
ing average under 10 minutes. Both Judge 
Carey and Judge DiGangi are committed 
to hearing, and addressing if possible, le-

gitimate complaints and concerns from 
members of the bar.

This improvement is hardly an optimal 
outcome. The illness or other absence of a 
single court employee now has a tremen-
dous effect. Ensuring the safety and well-
being of those waiting outside is an ongo-
ing concern of court offi cials.

It is to be hoped that no one waiting 
would object to an elderly or disabled per-
son, or a person with an infant or young 
child, jumping to the front of the line, par-
ticularly in bad weather. Litigants who are 
parties to a restraining order may step out 
of line to wait for a safer moment to enter 
the building. They may call the judicial 
secretaries’ offi ce or the register’s offi ce 
to inform the court about the delay. We, 
as offi cers of the court, should promote 
courtesy and patience among those wait-
ing and provide support to those who need 
help.

The line is only one symptom of the 
distress felt in completely under-funded 
courts. Staff members have the pressures 
of new tasks, such as document scanning 
and data entry, in addition to accepting fi l-
ings from the increasing number of pro se 
litigants. Judges are forced to undertake 
secretarial tasks, causing signifi cant de-

lays. We cannot be surprised that we, too, 
are inconvenienced. We have the justice 
system, from the front door to the judge’s 
lobby, that we pay for. n
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Thursday, Nov. 19 at the Mass Mutual Center in Springfield. The 

full agenda indicated a busy start to the association year, as of-

ficers and section leadership brought forth a collection of timely 

and relevant proposals for the House to consider.
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After calling the meeting to order, MBA President Valerie A. 

Yarashus provided her report. She informed the group that she 

received word from Gov. Deval Patrick’s office that the closing 

of the Bridgewater Treatment Center was put off indefinitely. 

The MBA first corresponded with the governor’s office on this 

issue in October with a letter in support of keeping the facility 

open.
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By kelsey saDOffS itting on a desk in Ben T. Clements’ new law office, next to 

a framed drawing from his little girl of the two of them 

playing hockey, is an inscribed photo from Gov. Deval Pat-

rick. “To my favorite lawyer,” is scrawled across the bottom of 

the photo, which features three smiling attorneys: Clements, Pat-

rick and Michael J. Pineault, who was the governor’s deputy 

chief legal counsel.“I have been lucky in my career,” said Clements, who in No-

vember left his position as chief legal counsel to Patrick and 

launched his own firm, Clements & Pineault LLP, with 

Pineault.Clements, who Patrick calls “the father of ethics reform” in 

Massachusetts, is jumping back into private legal practice after 

serving three years as the executive branch’s top lawyer.

“I have held a series of challenging and rewarding positions in 

the public and private sector and I have really enjoyed moving 

from one to the other and the ability to serve in both worlds,” he 

said.
A graduate of Dartmouth College, cum laude, and Cornell 

Law School, summa cum laude, Clements began his legal career 

with summer associate jobs in New York and Washington, D.C., 

before serving as a law clerk for the chief judge of the U.S. Court 

Ben T. Clements: A Massachusetts attorney’s 

experience in political policy and private law

Photo by Merrill Shea

Ben T. Clements spent three years working at the Massachusetts Statehouse as Gov. Deval 

Patrick’s chief legal counsel, including shepherding through ethics reform legislation. He re-

cently returned to private practice.

By Bill  archaMBeaulTThe Massachusetts Bar Association has 

created a task force to put a human face on 

the impact that drastic budget cuts are hav-

ing on the courts.The Crisis in Court Funding Task Force 

will compile stories of hardship among 

public users of the court system and will 

present a report to the House of Delegates 

meeting in March. If endorsed, the report 

will support calls for the Legislature to ad-

equately fund the state court system, which 

was cut from an initial fiscal 2009 budget 

#
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#
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MBA launches task 
force to address crisis 
in court funding

Criminal legislation, REBA appeal case, medical 

marijuana top November HOD meeting agenda

For advertising opportunities call (617) 896-5344 or e-mail advertising@thewarrengroup.com
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Child support orders in high income 
cases — searching for guidelines
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by rOberT J.  riverS Jr.

Our Child Support Guidelines (the 
“guidelines”) are not meant to apply 
where the combined annual gross in-
come of the parties exceeds $250,000. 
In cases where income exceeds this lim-
it, the court should consider the award 
of support at the $250,000 level as the 
minimum presumptive order. Additional 
amounts of child support may be award-
ed in the court’s discretion.1 

Unfortunately, notwithstanding the 
significant overhaul of the guidelines, 
which occurred in 2009, there remains 
little guidance for attorneys and judges in 
fashioning an appropriate level of child 
support where the income levels of one or 
both of the parties exceed the guidelines. 
Nevertheless, based upon case law in the 
commonwealth, as well as cases from 
other jurisdictions regarding such mat-
ters, it appears well-settled that awards of 
child support in cases outside the guide-
lines require an in-depth analysis of and 
focus upon the “reasonable needs” of the 
child in light of the available resources of 
the parents and their respective standards 
of living.

Perhaps one of the first appellate 
cases in the commonwealth dealing with 
child support orders which exceeded 
the guidelines cap was J.C. v. E.M.2 In 
that case, the Appeals Court affirmed an 
award of $400 per week in child support 
where the income level of the noncusto-
dial parent exceeded $75,000 annually 
(which was the guidelines “cap” exist-
ing at that time). In so doing, the Appeals 
Court specifically focused upon the needs 
of the child and noted that, “[o]n the evi-
dence before him, including the mother’s 
income, the judge was warranted in de-
termining that the child’s needs would be 
met by a weekly award of $400.”3 

Cases in other jurisdictions have been 
in accord with the holding of J.C. v. E.M. 
that where the Child Support Guidelines 
do not apply, the focus should be upon 
the realistic needs of the child, almost 
uniformly concluding that child support 
in excess of a child’s reasonable needs 
cannot stand for two reasons: (1) excess 
support constitutes the improper distribu-
tion of the obligor parent’s estate; and (2) 
excess support provides an inappropriate 
windfall to the child.4 

Our appellate court reaffirmed the 
principle that child support orders in 
cases which exceed the guidelines cap 
should be premised upon an analysis of 
the child’s reasonable needs.5 In so do-
ing, however, an analysis of a child’s 
reasonable needs does not preclude the 
court from taking into account the higher 
standard of living of the noncustodial 
parent in determining the child’s needs.6 

Nevertheless, a child’s needs must 
always be tempered by the so-called 
“Three Pony Rule,” which stands for the 
proposition that “no child needs three 
ponies” and “humorously summarizes 
the many concerns with the seemingly 
exorbitant child support demands or cal-
culations that abound in cases involving 
high-income payors.”7 

Obviously, reasonable persons can 
and often do differ when it comes to de-
termining what is, in fact, the appropri-
ate level of child support to be paid by 
a non-custodial parent in any given case, 
based upon an analysis of the child’s 

reasonable needs. While a lack of clear 
and uniform mathematical guidelines is 
problematic, there has developed in the 
commonwealth a small sampling of both 
published and unpublished appellate case 
decisions which establish some trends in 
the application of a reasonable approach 
to determining child support orders in 
cases which exceed the guidelines cap.

Among those reported cases that 
have analyzed child support orders in 
cases where gross income exceeded the 
then-existing maximum applicable levels 
under the guidelines are the following 
(some of which were initial determina-
tions of child support, while others in-
volved requests to modify existing child 
support obligations):

Pearson v. Pearson8: This case involved 
child support for two children. The fa-
ther’s gross income totaled approxi-
mately $170,000 annually at the time the 
order was made. Ultimately, a child sup-
port obligation of $33,800 annually was 
ordered by the trial court and affirmed by 
the Appeals Court. This child support ob-
ligation for two children comprised ap-
proximately 20 percent of the obligor’s 
gross income.

Brooks v. Piela9: This case involved 
child support for five children. The fa-
ther’s gross income totaled approxi-
mately $279,000 annually at the time the 
order was made (while the mother was 
herself earning approximately $192,000 
annually). Ultimately, a child support 
obligation of $41,600 annually (exclu-
sive of a separate agreement between the 
parties, which shared equally the private 
boarding school costs of a special needs 
child totaling approximately $27,000 
annually) was ordered by the trial court 
and affirmed by the Appeals Court. This 
child support obligation for five children, 
exclusive of private school payments, 
comprised approximately 15 percent of 
the obligor’s gross income.

Cooper v. Cooper10: This case involved 
child support for three children. The 
father’s gross income totaled approxi-
mately $2.25 million annually at the time 
the order was made. Ultimately, a child 
support obligation of $157,500 annually, 
plus payment of all the children’s private 
school, extracurricular activities, summer 
camp and college education costs (total 
amounts unreported), was ordered by the 
trial court and affirmed by the Appeals 
Court. This child support obligation for 
three children, exclusive of unreported 
obligations, comprised approximately 7 
percent of the obligor’s gross income.

Smith v. Edelman11: This case involved 
child support for two children. The fa-
ther’s gross income totaled approxi-
mately $720,000 annually at the time the 
order was made. Ultimately, a child sup-
port obligation of $66,000 annually, plus 
payment of two-thirds of the children’s 
private school costs (identified as being 
$29,480 annually), was ordered by the 
trial court and affirmed by the Appeals 
Court. This child support obligation for 
two children (including payment of pri-
vate school) comprised approximately 13 
percent of the obligor’s gross income.

I.K. v. A.F.12: This case involved child 

support to be paid for one child. The fa-
ther was self-employed, earning approxi-
mately $360,000 annually as a manager 
of real estate holdings, with combined net 
equity of at least $21 million. Although 
the mother had been employed until just 
prior to the child’s birth (earning some 
$41,000 annually), she had stopped 
working shortly thereafter. Based upon 
these facts, a child support obligation 
of $60,320 annually (plus payment of 
unreported private school, day care and 
summer camp expenses of the child) was 
ordered by the trial court and affirmed by 
the Appeals Court. This periodic child 
support (exclusive of unreported obliga-
tions) totaled approximately 17 percent 
of the obligor’s gross, pre-tax income. 

Haseotes v. Haseotes13: This case in-
volved child support to be paid for four 
children. The father’s gross income to-
taled some $830,000 annually and he 
possessed a net worth of approximately 
$13 million. Based upon this income 
level (and with an imputation of income 
to the mother totaling $33,400 annually), 
a child support obligation of $159,796 
annually was ordered by the trial court 
and affirmed by the Appeals Court. This 
amount comprised approximately 19 
percent of the obligor’s gross, pre-tax 
income. [It is also worth noting that this 
amount of child support was ordered in 
addition to an existing alimony obliga-
tion totaling approximately $30,000 an-
nually].

Zoffreo v. Zoffreo14: This case involved 
child support to be paid for two chil-
dren. The father’s income totaled some 
$390,000 annually. Based upon this in-
come level, and with alimony having 
been expressly waived by the parties 
pursuant to the terms of their prenuptial 
agreement, a child support obligation of 
$78,000 annually was ordered by the trial 
court and affirmed by the Appeals Court. 
This amount comprised 20 percent of the 
obligor’s gross, pre-tax income.

Katzman v. Healy15: This case involved 
child support to be paid for two children. 
At the time of the proceedings, the fa-
ther’s base salary totaled $325,000 an-
nually, exclusive of bonus income. The 
mother had been earning $85,000 an-
nually at the beginning of the trial, but 
she became unemployed a few months 
thereafter. Ultimately, a child support 
obligation of approximately $72,000 
annually was ordered by the trial court 
and affirmed by the Appeals Court. This 
amount (exclusive of any consideration 
of the father’s additional bonus income) 
comprised approximately 22 percent of 
the obligor’s gross, pre-tax income.

Swierzewski v. Swierzewski16: This case 
involved child support to be paid for 
two children, one of whom was attend-
ing college. At the time of the proceed-
ings, the father’s gross income totaled 
approximately $625,000 annually (while 
the mother was earning approximately 
$54,000 annually). Ultimately, a child 
support obligation of $70,000 annually 
(exclusive of an ongoing alimony ob-
ligation of $37,000 annually as well as 
an earlier agreement between the par-
ties by which the mother agreed to pay 
the children’s private school costs and 
the father agreed to pay their college tu-
ition costs) was ordered by the trial court 
and affirmed by the Appeals Court. This 
amount of periodic child support (ex-
clusive of ongoing alimony and other 
unreported obligations) totaled approxi-
mately 11 percent of the obligor’s gross, 
pre-tax income.

Because the appropriate level of child 
support that was ordered in each of these 
cases was based upon the specific facts 
of each case, it is difficult to identify any 
specific formulaic approach that could 
be applied “across the board” to each and 
every case which exceeds the guidelines 
cap. Nevertheless, each of these cases 
does provide a potentially relevant exam-
ple when addressing an appropriate level 
of child support to be paid where gross, 
pre-tax income is well in excess of the 
limits set forth in the guidelines. 

Of course, because child support pay-
ments are neither taxable to the recipient 
nor tax-deductible by the payor (I.R.C. 
section 262), the availability in any given 
case of designating child support pay-
ments as tax-deductible “alimony” or 
“unallocated alimony and child support” 
under I.R.C. section 71 may play a signif-
icant role in determining the reasonable-
ness of an obligor’s support obligation. 
For example, a child support obligation of 
$60,000 (which is necessarily paid with 
“net, after tax” income) has the net ef-
fect of absorbing as much as $100,000 of 
an obligor’s gross, pre-tax income; while 
a tax-deductible “unallocated alimony 
and child support” obligation of $60,000 
actually absorbs as little as $36,000 
of an obligor’s net, after-tax income  
(assuming for illustration purposes a 
combined marginal state/federal/payroll 
tax obligation of 40 percent).

As such, these income tax ramifica-
tions should be given appropriate consid-
eration when fashioning the tax treatment 
of any such award.17

conclusion
Every case brings with it certain 

unique facts and circumstances. In those 
cases where the gross, pre-tax income of 
the parties is in excess of the limits set 
forth in the guidelines, advocacy takes 
on great importance. Counsel represent-
ing child support obligors should stress 
to the court that the proper focus in such 
cases should begin with an analysis of 
the “reasonable needs” of the child. To 
that extent, a careful determination of 
the actual expenses of the child should 
be undertaken. If it can be shown that 
some alleged expenses of the child are 
either unreasonable, inflated or are oth-
erwise illusory, counsel should high-
light those expenses clearly so that the 
court may easily identify the  

Child support orders in high income  
cases — searching for guidelines

F a m i l y  l a w

#

 18

ROBERT J. RiVERS 
is a partner in the 
Boston law firm of 
Lee & Levine LLP. 
He was a member of 
the most recent Child 
Support Guidelines 
Task Force that 
promulgated the 
current Child Support Guidelines (effective 
Jan. 1, 2009). 



18  Massachusetts Lawyers JournaL  |  March 2011

discrepancies which exist and make ap-
propriate adjustments to the purported 
“needs” of the child.

Conversely, counsel representing 
parents seeking an award of child sup-
port should strive to prepare a weekly 
budget which delineates, to the greatest 
extent possible, the current expenses of 
the child. Nevertheless, because a child’s 
expenses are often a function of avail-
able income sources, counsel represent-
ing the parent seeking an award should 
also consider preparing a budget which 
attempts to approximate, within reason, 
those additional expenses which would 
likely be incurred in the future for the 
child’s benefit if additional amounts of 
child support were received from the 
other parent.18

Because many of a child’s catego-
rized expenses in high-income cases fre-
quently include direct payments to third  
parties providing services for the child’s 
benefit (i.e., extracurricular activities, 

camps, private school, etc.), it may prove 
to be more efficient (and often times 
more palatable to a child support obli-
gor) to structure an overall resolution 
which includes the obligor making pay-
ments directly to third parties providing 
services for the child, rather than seeking 
to otherwise increase the amount of peri-
odic child support being paid directly to 
the other parent. 

Unfortunately, because each case has 

its own specific facts and circumstances, 
it is unlikely that any clear “across the 
board” mathematical formula may be 
gleaned from an analysis of the appellate 
case law that presently exists. Neverthe-
less, there does exist a small sampling of 
both published and unpublished appel-
late case decisions that establish some 
potential trends in the determination of 
reasonable child support orders in cases 
which exceed the guidelines limit.

While by no means the product of 
any scientific analysis, the insight that 
may be gained from an analysis of these 
appellate cases does, and the parameters 
within which discretionary orders have 
been made, does offer some small mea-
sure of guidance to practitioners, and 
perhaps, a so-called “sanity check” for 
purposes of determining a reasonable 
level of child support under similar fac-
tual circumstances. n

Child support
Continued from page 17

How divorce lawyers (and clients)  
can benefit from working with mediators
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As the field of dispute resolution 
expands, and the wallets of clients 
shrink, mediation is becoming a more 
and more popular way to resolve issues 
in a divorce. Many litigators are loathe 
to turn over control of a case to anyone 
but a judge. But if both attorneys and 
mediators are careful to clarify and re-
spect each other’s roles, the process can 
be an effective way to settle simmer-
ing disputes without either side getting 
burned.

Rule 5 of the SJC Rules of Dispute 
Resolution requires lawyers to provide 
clients with information about court-
connected dispute resolution services, 
and to discuss with clients the advan-
tages and disadvantages of each. In fact, 
a lawyer must certify to the court that he 
or she has complied with this require-
ment. Family law practitioners often 
file such certification along with the di-
vorce papers.

But in practice, not all divorce law-
yers actually discuss the option of me-
diation — at least, not at great length — 
before embarking on the often tumultu-
ous journey of litigation with a client. 
Indeed, many members of the family 
law bar feel strongly that mediation is 
not for everyone. 

Other attorneys insist on asking their 
clients key questions, such as whether 
they are comfortable being unrepresent-
ed in the mediation session, whether 
they will concede something simply to 
keep the peace, and whether they will 
be intimidated by the mediation process 
before recommending this option. How-
ever, when used wisely, mediation can 
be a valuable tool, and one with which 
more litigators should be familiar.

In the divorce context, it is crucial 
that each party has access to informa-
tion and full disclosure of the other’s 
finances. Some mediators believe that 

they can achieve this without a formal 
discovery process. Many attorneys, 
though, insist on obtaining all relevant 
information, including the values of 
the parties’ assets, before ever setting 
foot in the mediator’s office. The law-
yers should also have a frank discussion 
with each other, enabling each side to 
understand the other’s positions and ra-
tionales. 

Mediation can also be useful in other 
aspects of divorce cases. For example, 
it can be helpful in assigning parenting 
issues to a mediator to defuse conflict 
in this often heated area. Mediation can 
be useful post-judgment as well. Law-
yers may wish to consider including in 
a separation agreement a provision that 
mediation is to be used before any liti-
gation is commenced to try to resolve 
disputes over interpretation or modifica-
tion of the terms of a divorce judgment. 
Selecting the mediator in advance, and 
naming him or her in the separation 
agreement, can significantly speed up 
the resolution process.

In selecting a mediator, it is impor-
tant to be creative. One should choose 
a mediator whose personality seems 
particularly well-suited to handle the 
issues at hand. Soliciting the opinions 
of colleagues is often useful in making 
this choice. Careful selection will go a 
long way toward making clients feel as 
comfortable as possible. Also, the par-
ties should understand in advance what 
to expect. 

Clients should consult with their 
attorneys during the mediation process 
to ensure they make informed decisions. 
Some mediators use the parties’ Rule 
401 Financial Statements as the starting 
point for full disclosure, and involve 
the parties’ lawyers in the discovery 
process. Other mediators, however, find 
that their style of mediation works best 
when counsel are involved minimally, 
or not at all. 

Recognizing and understanding the 
professionals’ roles is key to a suc-

cessful mediation between parties who 
are represented by lawyers. Mediators 
whose clients have counsel should be 
sure at the outset to involve the attor-
neys in every step of the process. Mak-
ing the lawyers feel engaged (rather 
than unhelpful or unnecessary) goes a 
long way toward achieving a harmoni-
ous working relationship, and ultimate-
ly, a peaceful resolution of the issues. 

Counsel should realize that their job 
in this context is to act as a coach, not as 
an advocate. One must keep in mind the 
distinction in the SJC’s Rules of Profes-
sional Conduct between lawyer as advi-
sor (one who explains to the client his 
or her legal rights and obligations and 

their practical implications) and lawyer 
as advocate (one who zealously asserts 
the client’s position in the adversary 
system.).

Divorce lawyers especially should 
understand this important difference 
when representing clients in mediation, 
which is not supposed to be an adver-
sarial process! For example, before 
filing a motion pertaining to an issue 
that is being discussed in mediation, 
the lawyer may be wise to consult with 
the mediator to determine if the parties 
should have another chance to work it 
out before going to court.

Two real life cases illustrate why, in 
the words of Aesop, “gentle persuasion 
is better than force.” In both scenarios, 
the wife, represented by counsel, want-
ed the husband to vacate the marital 
home. Counsel for Wife A, who acted 
more as a coach, waited for mediation 
to work, and that resulted in the husband 
voluntarily leaving the house. Counsel 
for Wife B, acting more as an advocate, 
filed a motion to vacate without notify-
ing the mediator or giving the parties 
time in mediation to agree on when and 
how the husband would move out. The 
motion was denied, and the disgruntled 
client ultimately fired her attorney.

It can be very difficult for attorneys 
to give up control of the process, 
as is required for mediation. But 
understanding their distinct roles helps 
lawyers and mediators to communicate 
effectively, which in turn produces an 
informed, cooperative course of action. 
In a practice area where emotions 
often run high, a satisfactory outcome 
achieved through amicable resolution of 
the issues greatly benefits both clients 
and lawyers. n

ideas in this article derived from a panel discussion 
sponsored by the Massachusetts Council of Family 
Mediation. Special thanks to Joanne Romanow, Esq., 
and mediators Mary Johnston, Julie Ginsburg and 
Diane Neumann.

Child Support Guidelines1)  , Part II, 
Section C (2009) (emphasis added). 

36 Mass. App. Ct. 446 (1994).2)  

Id.3)   at 450.

See generally4)   Earley v. Earley, 484 
N.W.2d 125 (S.D. 1992) (expenses of the 
mother should be excluded in conducting 
analysis of the child’s needs); Ford v. 
Ford, 600 A.2d 25 (Del. 1991) (excess 
child support payments constitute an 
impermissible distribution of a parent’s 
estate); Kathy G. v. Arnold D., 501 
N.Y.S.2d 58 (1986) (needs of the child are 
controlling); Edgar v. Johnson, 731 P.2d 
131 (Ariz. 1986) (purpose of child support 

is not to raise the standard of living of the 
custodial parent). 

Pearson v. Pearson5)  , 52 Mass. App. Ct. 
156, 160-161 (2001).

Brooks v. Piela6)  , 61 Mass. App. Ct. 731, 
736 (2004); contrast Smith v. Edelman, 
68 Mass. App. Ct. 549, 553-554 (2007) 
(request for increased child support 
properly denied where there was no 
material disparity in the standard of 
living in the parents’ households and the 
children’s needs were being adequately 
met). 

K. Hogan, 7)  Child Support in High Income 
Cases, 17 J. Am. AcAd. mAtrim. LAw. 349, 

352 (2001). 

52 Mass. App. Ct. 156 (2001). 8)  

61 Mass. App. Ct. 731 (2004). 9)  

62 Mass. App. Ct. 130 (2004). 10)  

68 Mass. App. Ct. 549 (2007). 11)  

74 Mass. App. Ct. 1108 (2009). 12)  

74 Mass. App. Ct. 1126 (2009). 13)  

76 Mass. App. Ct. 1105 (2010). 14)  

77 Mass. App. Ct. 589 (2010). 15)  

78 Mass. App. Ct. 1111 (2010). 16)  

Child Support Guidelines17)  , Part II, 
Section A (2009); see also Fechtor v. 
Fechtor, 26 Mass. App. Ct. 859, 866-867 
(1989) (court should consider and 

minimize tax consequences); Spires v. 
Spires, 74 Mass. App. Ct. 1118 (2009) 
(unallocated alimony and child support 
order comprising 30 percent of the 
husband’s gross income affirmed where 
the husband was a professional football 
player earning more than $1 million 
annually).

See Brooks v. Piela18)  , 61 Mass. App. Ct. 
731, 733, n. 4 (2004) (presently existing 
expenses of a child as reported by the 
parent are typically based upon current 
financial resources and are therefore not 
necessarily indicative of the child’s overall 
needs).
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young adults and foster youth close to 
their 18th birthday, this plan is often re-
ferred to as a “permanency plan,” indi-
cating that the DCF’s goal is not neces-
sarily to return the young adult to their 
birth family, but to provide a plan for a 
permanent, stable living situation.

continued jurisdiction 
of court and right 
to counsel

Previously, young adults in this pop-
ulation lost the right to both court over-
sight and legal representation at their 
18th birthday, even if they maintained 
a relationship with DCF for four more 
years. Now, a young adult who remains 
in the care of DCF has the right to an-
nual permanency hearings and a right 
to counsel. This change allows young 
adults to have more equal footing in ne-
gotiations with DCF.

court-aPProved 
transition Plans 
required 90 days before 
case termination

Either DCF or the young adult may 
elect to terminate services prior to the 
young adult’s 22nd birthday. Whenever 
services end, DCF must work with the 

young adult to create a transition plan 
90 days prior to the termination date. 
The same court overseeing the annual 
reviews must review and approve the 
transition plan prior to the termina-
tion.11

foster care reviews 
for all young adults 

For the fi rst time, this population 
will also benefi t from the work of the in-
dependent foster care review unit within 
DCF. At least once every six months, a 
panel of three persons with no direct in-
volvement with the case will perform a 
review of the status of each young adult 
in the care of the department. 

Since this legislation was enacted, 
DCF, the Committee for Public Counsel 
Services and the Juvenile Court have 
been busy on implementation.12 CPCS 
has developed a training module for 
bar advocates in its Child and Family 
Law program, so that they can provide 
the best advocacy possible to this new 
client population. The court has issued 
a new policy guiding the scheduling 
and internal record keeping for these 
cases.13 Everyone involved in this effort 
hopes that the promise of the bill will 
be realized — that our young adults 
who have experienced lengthy stays in 
foster care will be better prepared for 
education, work and life. n

foster Care
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See1)  , e.g., Mark E. Courtney et al., 
Midwest Evaluation of the Adult 
Functioning of Former Foster 
Youth: Outcomes at Ages 23 and 
24 (2010), available at www.
chapinhall.org/sites/default/fi les/
Midwest_Study_Age_23_24.
pdf; Wilhelmina A. Leigh and 
Danielle Huff, Aging Out of the 
Foster Care System to Adulthood: 
Findings, Challenges, and 
Recommendations (2007), 
available at http://jointcenter.org/
publications_recent_publications/
health/aging_ out_of_the_foster_
care_system_to_adulthood_
fi ndings_challenges_and_
recommendations__1.

Della M. Hughes, et al., 2)  Preparing 
Our Kids for Education, Work, and 
Life: A Report of the Task Force 
on Youth Aging Out of DSS Care 
(2008), available at www.tbf.org/
uploadedFiles/tbforg/Utility_
Navigation/Multimedia _Library/
Reports/DSS_Report_0522.pdf.

Prior to the enactment of legislative 3)  

changes described in this article, 
the General Laws permitted, but did 
not require, DCF to offer voluntary 
services to young adults who 
turned 18 while in the department’s 
custody. 

Fostering Connections to Success 4)  

and Increasing Adoptions Act, Pub. 
L. No. 110-351, §§ 201-202, 122 
Stat. 3949 (2008).

Id.5)  , § 201 (codifi ed as amended at 
42 U.S.C. § 675(8)).

In some instances, changes were 6)  

made to the General Laws that go 
beyond the requirements of federal 
law, to strengthen the rights of 
young adults and conform with best 
practices. 

Chapter 359 of the Acts of 2010, §§ 7)  

9-10, 18-22, 133. 135.

Chapter 359 has been codifi ed in 8)  

various sections of the General 
Laws: Mass. Gen. Laws Ch. 119 §§ 
21, 23, 29, 29B, 29C (2010) and 
Mass. Gen. Laws Ch. 18B §6A. 

This population is distinct from 9)  

young adults ages 18-22 who are 
under the care of the department 
pursuant a guardianship proceeding 
under Mass. Gen. Laws Ch. 190B 
§5-305. 

110 C.M.R. § 8.02. This 10)  

regulation will have to be amended 
in order to comply with the new 
language of Mass. Gen. Laws ch. 
119 § 23(f). 

The court will follow the criteria 11)  

set out in 42 USC § 674(8)(B)
(iv) in deciding the suffi ciency of 

such plans.

As of Jan. 3, 2011, every youth 12)  

who turns 18 while in DCF care 
is eligible for the new law’s 
protections. However, only some 
of those young adults who were 
already receiving voluntary DCF 
services on that date will receive 
the benefi t of the law. Specifi cally, 
the law’s retroactivity is limited 
to those young adults whose 
cases were eligible for federal 
reimbursement at the time they 
entered foster care. Only about 
one-third of youth in DCF care 
meet this requirement, due to 
complicated factors beyond the 
scope of this article.
For more information about 
this issue, see Child Welfare 
League of America, Ten Years of 
Leaving Foster Children Behind: 
The Long Decline in Federal 
Support for Abused and Neglected 
Children (2006), available 
at www.cwla.org/advocacy/
childreninfostercarereport.pdf.

Juvenile Court Uniform 13)  

Practice and Procedure 01-2011, 
Scheduling Permanency Hearings 
for Young Adults and Children. 
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by TiMOTHy D. SUllivaN

We like to say “if someone takes the old 
lady’s money, we take it back.” But, in real-
ity, fiduciary litigation in the elder law arena 
is a grab bag of legal and equitable remedies 
to the problems surrounding the finances of 
elders. 

In many cases, the remedies can, and 
should, be pursued in more than one forum 
at the same time.

client 
The first step in any litigation is to de-

termine who you represent. In most areas of 
law, the identification of the client is easy. It 
is the person who came through your door 
with a problem.

Where elders are involved, the case is 
often much more difficult. Often, the first 
approach to a lawyer is by someone purport-
edly acting on behalf of the elder. (In these 
cases, the elder’s physical or mental health is 
often compromised.) 

“Purportedly” is a term of prejudice. 
Whenever a lawyer is approached by some-
one seeking to “help” or act for an elder, the 
lawyer should initially approach the problem 
by inserting the adverb ‘purportedly’ before 
the verb “help.” 

Ultimately, you will be working either 
for or against the rights and/or desires of the 
elder. If the person who came through your 
door with a problem is a creditor, client iden-
tification is easy. You will seek to collect the 
debt owed to your client. 

If the person who came through your 
door is a “friend” or family member of the 
prospective client, the questions multiply.

First, regardless of the representations of 
the friend or family member, you must de-
termine what interests you will be represent-
ing. It is not “the family money.” The money 
belongs to the elder. While it is often pos-
sible to view the interests of the elder and a 
very long-term spouse as closely linked, it is 
not possible to view the interests of the elder 
and another family member or members as a 

unit. It is the elder’s money! 
Helping someone, even a family mem-

ber, to take the elder’s money is aiding and 
abetting in a crime! 

At this point, some elder law attorneys 
will be scoffing. However, it is very impor-
tant to distinguish between ‘helping preserve 
the family money’ and helping an elder 
achieve her goals.

Very often, an elder would prefer to leave 
a legacy to her children even if it means de-
priving the elder of financial control or ad-
equate health care. This may be true even 
if achieving the legacy means depriving the 
elder of control or even healthcare. Help-
ing an elder, or her chosen representative, 
to achieve her goals is the noble work of an 
elder law attorney. However, helping some-
one take the property of an elder is criminal 
elder abuse. 

The line between criminal and noble ef-
forts is only perceived by the lawyer who 
takes the time to learn and understand the 
personal objectives of the elder without re-
gard to the personal objectives of the person 
who walked in the door. 

client’s Problems/
objectives 

When dealing with clients of modest to 
moderate means, very often significant ob-
jectives include the preservation of assets 
and the protection of family members. 

Like estate planning, elder law involves 
helping clients navigate the complex set of 
laws and regulations which control the way 
which our government takes money from its 
citizens and dispenses it back to them. 

There is an important emotional differ-
ence in perspective. In the instance of estate 
planning, the planner seeks to reduce the 
amount of money which he is required to 
pay to the government. In the case of Medic-
aid planning, the planner seeks to maximize 
the benefits which the government dispenses 
while minimizing the amount he must pay. 
This difference in perspective raises public 
policy questions which sometimes result in 

radical rhetoric and even knee-jerk solutions 
from elected individuals.

One such overreaction was the Balanced 
Budget Act of 1997. Popularly known as the 
“Granny Goes to Jail Law,” Congress for a 
very short time made it illegal to do Medic-
aid planning. Upon realizing a) what it had 
done and b) the immediate and overwhelm-
ing ire of society, Congress jumped back 
from attacking “Granny.”

The result was an amendment to the 
Balanced Budget Act of 1997 aimed not at 
‘Granny’ but at those nasty lawyers. The 
“Granny’s Lawyer Goes to Jail Law” pro-
vided for criminal penalties, including a year 
in jail and a $10,000 fine for Medicaid plan-
ning. (The solution to this second attempt 
was an injunction in the Federal Court, Dis-
trict of New York and a statement from U.S. 
Attorney General Janet Reno admitting that 
the law was unconstitutional and assuring 
the public that it would not be enforced.) 

The complexities [of the law] … should 
never be allowed to blind us to the essential 
proposition that a man or a woman should 
normally have the absolute right to do any-
thing that he or she wants to do with his or 
her assets, a right which includes the right to 
give those assets away to someone else for 
any reason or for no reason. … We would 
only amplify this by saying that no agency 
of the government has any right to com-
plain about the fact that middle class people 
confronted with desperate circumstances 

choose voluntarily to inflict poverty upon 
themselves when it is the government itself 
which has established the rule that poverty is 
a prerequisite to the receipt of government 
assistance in the defraying of the costs of ru-
inously expensive, but absolutely essential, 
medical treatment1 

Your client comes before the government 
both as a supplicant, begging the govern-
ment to pay for those necessities which she 
cannot afford, and as a citizen, demanding 
her rights under the Constitution, the social 
contract which forms our government. 

As an elder law attorney, your role is to 
support your client and help her achieve the 
benefits which she has earned and/or quali-
fied for as a citizen. 

Much of elder law involves planning for 
and qualifying for Medicaid. This means un-
derstanding the complexities of the law and 
effectively planning to achieve the client’s 
objectives. In its planning phase, this role is 
essentially the same as the role assumed by 
an estate planning attorney. 

However, the elder law attorney faces 
many additional hurdles. First, an elder 
law attorney must be able to negotiate the 
MassHealth application process. This pro-
cess involves the assembly and presentation 
of increasingly more extensive and complex 
data, which often has to be assembled from 
little more than random scraps and piles from 
the detritus of the home of a mind which has 
lost its focus. 

This data is then applied to the complex 
set of regulations that is Medicaid law. The 
elder law attorney negotiates this legal ad-
ministrative maze of qualifying with skill 
and compassion. (In contrast, the charla-
tan either pretends to help by filling in the 
blanks on an application without knowledge 
or concern, or defrauds society by distorting 
the facts.) 

Our society profits from the noble efforts 
of qualified advocates. We suffer when the 
overreaching claims of charlatans are as-
sumed as factual and become the basis for 
destroying the safety nets we have laid for 
the members of our long-suffering working 
class. n

by JOHN J.  FOrD

One of the legislative priorities of the 
Massachusetts Guardianship Association is 
the enactment of the Uniform Adult Guard-
ianship and Protective Proceedings Jurisdic-
tion Act (UAGPPJA, the “Guardianship Ju-
risdiction Act”).

Following the lead of the National Guard-
ianship Association, the American Bar Asso-
ciation Commission on  Law and the Elderly, 
the AARP, the National Academy of Elder 
Law Attorneys and the Alzheimer’s Associa-
tion, not to mention the Massachusetts and 
Boston Bar Associations, we recognize that 
the Guardianship Jurisdiction Act is proposed 
legislation whose time has come.

Because the Guardianship Jurisdiction 
Act will bring clarity and predictability to 
guardianship cases in which more than one 
state is involved, and will not come with an 
expensive price tag, we are hopeful that it 
will be seen by our legislators as a “no brain-
er,” a win-win situation benefitting incapaci-
tated persons, their families, fiduciaries and 
even, perhaps especially, the courts, who now 
struggle with unanswerable questions.

Nationally, elder and disability advocates 
have written about the disturbing trends of 

“grandparent snatching,” in which family 
members take elders from one state to an-
other, often motivated by anything but the 
well being of the elder. The classic case is the 
Glasser1 case, where a grandmother was the 
subject of guardianship proceedings in three 
different states — and her estate subject to 
legal fees in the millions of dollars.

It is not just the growing number of no-
torious cases which invite the adoption of the 
Guardianship Jurisdiction Act, however, but 
rather the recurring questions — often with-
out real answers — when a guardian must 
move an incapacitated person from one state 
to another, or must chase the person who has 
relocated the individual and now seeks com-
peting authority from a court in another juris-
diction. The Guardianship Jurisdiction Act, 
a product of the Uniform Law Commission 
(ULC — also known as the National Con-
ference of Commissioners on Uniform State 
Laws — NCCUSL), is designed to address 
the competing issues and the potential con-
flicts.

If adopted (as opposed to adapted) by 
the states involved in any given proceeding, 
the act will provide a welcome measure of 
uniformity — everybody should be able to 
understand “the rules.”

Problems arise in three basic areas:
Initial jurisdiction: Where to begin a 

proceeding when there is more than one pos-
sible court of competent jurisdiction.

Recognition of authority of fiduciary: 
How to convince a state court to recognize or 
enforce a fiduciary’s authority decreed in the 
court of another state.

Transfer: How to move a case from one 
state to another

initial jurisdiction
On the theory that only one state should 

exercise jurisdiction at a time, there is a pre-
liminary determination of the individual’s 
“home state” and any “significant connection 
state (or states).  The home state is where the 
individual lived for at least six consecutive 
months immediately before commencement 
of a guardianship or protective proceeding. A 
significant connection state means the state 
in which the individual has a significant con-
nection other than mere physical presence, or 
where substantial evidence concerning the 

individual is available.
The default is to the home state, unless it 

has declined jurisdiction in favor of the sig-
nificant connection state. Any state in which 
the individual is physically present has juris-
diction to appoint an emergency guardian if 
an urgent situation exists.

recognition of authority 
of fiduciary

Generally speaking, guardianship law 
is an exception to the full faith and credit 
doctrine, and, while most states have some 
process for a conservator to transact business 
in another state (usually an administrative 
filing of an order), few states have any pro-
cess to recognize the authority of a “foreign” 
guardian. The Guardianship Jurisdiction Act 
authorizes registration of the order/decree in 
the recording office of another state.

Regardless of whether the order has been 
registered or not, however, the court of the 
other state must give full faith and credit to 
the order decreed by state court which took 
jurisdiction.

transfer
Where a transfer is necessary, instead 

of the current usual scenario — the 

an elder law litigator’s perspective 
P r o b a t e  l a w
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by rOberT H. ryaN

On Dec. 16, 2010, Gov. Deval Patrick 
signed Senate Bill 2406, An Act Relative to 
the Estate of Homestead (hereinafter referred 
to as the “act”),1 which is a complete revi-
sion of the Massachusetts Homestead Law. 
Although the statute will still be known as 
M.G.L. chapter 188, the substantive provi-
sions are much improved and, for the most 
part, clearer to understand.

This summary is intended to provide 
highlights to probate and trust and estate 
practitioners so that they may become famil-
iar with changes that will become effective 
on March 16, 2011 (per Massachusetts legis-
lative rules, laws generally become effective 
90 days after the governor signs the law).

There has been considerable discussion 
regarding homestead protection during the 
past few years by many practitioners, and 
several articles have appeared in Massachu-
setts legal publications highlighting problems 
with the current law — which have mostly 
been addressed by the act.

imPact of trust ownershiP 
of PrinciPal residence on 
homestead declaration

In a typical estate plan involving the 
use of trusts, the transfer of title of a prin-
cipal residence is often done without proper 
consideration being given to the issue of the 
homestead protection. For several years, 
some practitioners have believed that a prop-
erly recorded homestead declaration on a 
principal residence could be preserved by re-
serving the homestead when a transfer of the 
principal residence was made to a trust.

The authority generally cited for this po-
sition was chapter 188 section 7, where refer-
ence is made to termination of a homestead 
“by a deed conveying the property in which 
an estate of homestead exists, signed by the 
owner and the owner’s spouse, if any, which 
does not specifically reserve said estate of 
homestead {emphasis added}.” Accordingly, 
some practitioners believed that by specifi-
cally reserving a homestead when conveying 
the principal residence to a trust, the principal 
residence held in the trust would be protected 
by a homestead declaration.

However, it is understood that the Land 
Court has strictly relied on the ruling in 
Bristol County v. Spinelli2 that a homestead 
cannot apply to registered land held in trust. 
Therefore, there has been a question as to 
whether the Land Court would recognize the 
reservation of a homestead declaration for 
a conveyance of registered land to a trust. 
Since Spinelli did not address recorded land, 
some practitioners have also believed that a 
homestead declaration might be effective for 
recorded land conveyed to a trust.

who is Protected by a 
homestead declaration?

A further issue of concern has been the 
determination of who benefits from the pro-
tection afforded by a homestead declaration. 
It is interesting to note that the current stat-

ute clearly states that a chapter 188 section 1 
declaration applies to a “family” as defined 
in the statue, which includes the declarant’s 
children and spouse. For chapter 188 section 
1 purposes, the statue applies even if a child 
is an adult.

However, chapter 188 section 4 pro-
vides for the continuation of the homestead 
upon the death of the declarant. But in that 
instance, chapter 188 section 4 refers to the 
“minor” children of the declarant, so that 
raises a valid question as to whether a new 
homestead must be declared by the surviving 
non-declarant spouse in order to provide pro-
tection to the “adult” child who is a member 
of the family.

If a couple owns a property as tenants-
in-common, joint-tenants, tenants-by-the-
entirety or life tenants, the current statute is 
clear that they are a family and a family can 
only record one chapter 188 section 1 home-
stead. Therefore, there is often a question as 
to which spouse should record the declara-
tion of homestead. If the declarant spouse 
dies, the surviving spouse is protected. How-
ever, a chapter 188 section 1A elder and dis-
abled homestead only applies to the owner 
who declared it, and therefore, the homestead 
protection terminates at the same moment the 
chapter 188 section 1A declarant dies.

Furthermore, at times there has been con-
fusion in some of the registries of deeds as to 
whether each non-spouse co-owner of a prin-
cipal residence may file a homestead declara-
tion. In response to the uncertainty, the chief 
title examiner for the Land Court issued a 
memo to the registries of deeds, dated Aug. 
25, 2006, in which it was confirmed that mul-
tiple homestead declarations may be filed by 
unrelated co-owners.

many questions
As highlighted by the above overview of 

key homestead issues, there have been many 
questions with the current homestead statute 
that have needed to be addressed for a very 
long time, such as:

Why isn’t the homestead protection auto-1.  
matic?
How much equity is protected by the 2.  
homestead declaration if there is more 
than one owner?
For estate planning purposes, does a ho-3.  
meowner have to choose between taking 
advantage of trust planning or homestead 
protection?
Is a homestead terminated by transfers 4.  
within the family or upon the death of the 
declarant? 
Are the proceeds from a sale of the princi-5.  
pal residence or insurance for a casualty 
loss to a principal residence protected by 
a homestead?
Does the waiver of homestead in refinanc-6.  
ing documents waive the homestead pro-
tection against all creditors?
Who should file the homestead? Should it 7.  
be the spouse with greater exposure?

Key highlights of the act 
automatic homestead Pro-

tection
In response to concern that many hom-

eowners are not aware of the requirement 
that a formal filing must be made in order 
to benefit from the homestead statute, the 
act provides for an automatic allocation of 
homestead protection to a property that is the 
principal residence of the owner.

However, the amount of automatic pro-
tection is limited to $125,000 of equity; there-
fore, a homeowner must still file a homestead 
declaration to benefit from the full amount of 
the $500,000 of equity homestead protection. 
The automatic homestead will apply to all 
existing principal residences as of March 16, 
2011. It should be noted that the act makes a 
major change in the homestead law so that 
it applies against pre-existing debts (but not 
pre-existing liens).

clarification of extent of 
Protection for multiPle 
owners

The act clarifies that although multiple 
owners of a principal residence may benefit 
from homestead protection, the aggregate 
protection is limited to the $500,000 home-
stead amount. However, in the case of a mar-
ried couple who can both benefit from what 
is known as an elder and disabled homestead, 
the aggregate protection for the principal 
residence may be increased to $1,000,000 of 
equity.

In the case of non-married co-owners of 
a principal residence (e.g. sibling co-owners) 
who all file for the elderly or disabled home-
stead, the aggregate protection is the product 
of $500,000 of equity multiplied by the num-
ber of owners who qualify for the elderly or 
disabled homestead.

finally — homestead aP-
Plies to a PrinciPal resi-
dence titled in trust

In recognition of the extensive use of 
trusts to hold title to principal residences, the 
act finally extends the benefit of homestead 
protection to principal residences for which 
title is held in trust. In order to obtain such 
protection, the trustee must file a declaration 
of homestead stating, among other things, the 
names of the beneficiaries who seek to obtain 
such homestead protection, and the fact that 
the property is their principal residence. 

all in the family
The act provides that the transfer of a 

principal residence between family members 

does not terminate an existing homestead 
— even if the new deed fails to reserve the 
homestead upon the transfer. In addition, a 
homestead existing at the death or divorce of 
a person holding a homestead shall continue 
for the benefit of his or her surviving spouse 
or former spouse and minor children who 
occupy or intend to occupy said home as a 
principal residence.

However, any adult child who has an 
ownership interest in the principal residence 
is required to file their own homestead decla-
ration if they wish to have the increased pro-
tection of the $500,000 amount.

sales and insurance Pro-
ceeds relating to home-
stead ProPerty  
are Protected

Finally resolving an age-old question, 
the proceeds from the sale of a principal resi-
dence, or the insurance proceeds from a prin-
cipal residence that suffers a casualty loss, 
are protected by the homestead in order to 
purchase a new principal residence or repair 
a damaged one. The proceeds from a sale are 
protected for the period of one year from sale 
of the current principal residence, but the in-
surance proceeds are protected for a two-year 
period from receipt of the proceeds.

mortgage waiver of 
homestead is just that

Another age-old question relates to 
whether the apparent blanket waiver of a 
homestead in mortgage documents termi-
nates the protection of a homestead against 
all creditors. The act provides the sensible 
answer that a mortgage does not terminate a 
previously filed homestead but only subordi-
nates the homestead to the specific mortgage 
at issue.

simPle solution to  
which sPouse files  
the homestead

To resolve the question of which spouse 
should file the homestead, the act chooses 
a simple solution — it requires that both 
spouses who have an ownership interest in 
the principal residence sign the declaration of 
homestead. In addition, the declaration must 
identify each person receiving homestead 
protection, including the name of a spouse 
who may not be an owner. The declaration 
must also state that each person occupies, or 
intends to occupy, the property as his or her 
principal residence. n

The information contained in this article should not be 
construed as legal advice or a legal opinion on any spe-
cific facts or circumstances. The information is intended 
for general informational purposes.

procedures of an initial appointment must be 
repeated — the procedure is for two courts to 
enter orders, one giving up and the other tak-
ing jurisdiction of the case.  The “new” court 
must give full faith and credit to the order of 
the “old” court, and jurisdiction is complete 
when the individual is physically located in 
the “new” state.

The court transferring the case must find 
(1) the move of the individual under guard-
ianship is permanent; (2) there is no objec-

tion or any objection has failed to establish 
that the transfer is contrary to the individual’s 
interest; (3) the plans for the individual in the 
new state are reasonable and sufficient; and 
(4) the proceeding will be accepted by the 
court to which the proposed transfer is to be 
made.

Additional selling points: In M.G.L. 
chapter 190B sections 5-101 et seq., Massa-
chusetts codified the Uniform Adult Guard-
ianship and Protective Proceedings Act, so 
that we are familiar with the terminology 
of the Guardianship Jurisdiction Act.  The 

Guardianship Jurisdiction Act is modeled af-
ter the Uniform Child Custody and Enforce-
ment Act, which has been functioning for 
some time and was adopted by Massachu-
setts in 1983 (M.G.L. c. 209B).

Any state which has adopted the Guard-
ianship Jurisdiction Act must recognize and 
enforce a guardianship or conservatorship of 
a foreign country where the facts conform 
to the act except to the extent that such an 
order violates fundamental principals of hu-
man rights.

Current status: As of this  writing, the 

Uniform Adult Guardianship and Protec-
tive Proceedings  Jurisdiction Act, which the 
Massachusetts Bar Association supports, was  
pending in the Legislature and expected to be 
reviewed by the Joint Committee  on the Ju-
diciary.

For more information, go to www.nccusl.org or www.
abanet.org/aging/guardianshipjurisdiction.

In the GUARDIANSHIP OF Lillian GLASSER, an 1)  

Incapacitated Person, No. 04-07-00559-CV. (Tex. 
App. 2009)

New Massachusetts Homestead act effective March 16, 2011
P r o b a t e  l a w

uaGppJa
Continued from page 21
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For those looking to read the act on the state 1)  

legislative website, please note the actual text 
of the final version of Senate Bill 2406 (186th 
session 2009-10) is set forth at House Bill 
4878 (186th session 2009-2010), pursuant to a 
House amendment.

38 Mass. App. Ct. 655 (1992)  
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