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Tiered Mentoring
Program:

by Jennifer Rosinski

#

The 10 principles that U.S. Attorney
Carmen M. Ortiz lives by, and the mentors that guided her, are what she credits
with her successful rise to become Massachusetts’ first Hispanic — and first woman — U.S. attorney.
“Dare to dream,” Ortiz said, sharing
the first of the 10 principles with participants of the Massachusetts Bar Association’s Tiered Community Mentoring program at its April 28 final event at the John
J. Moakley U.S. District Courthouse.
Ortiz went on to list the nine others,
elaborating on how each has had an impact on her career: believe in yourself, be
confident, lean on family and friends, take
advantage of opportunity, have diverse job
experience, forge relationships, handle
disappointment with class, don’t be afraid
to ask for help and be positive.
“It’s really important not to limit
yourself and to not let others limit you,”
Ortiz said.
7

The Massachusetts House of Representatives voted on May 11 to pass legislation
that seeks to professionalize Trial Court
operations and management by adding additional business expertise throughout the
court system. Further, the bill would clarify
lines of authority and reaffirm the Supreme

Judicial Court’s superintendency powers.
House Chairman of the Joint Committee on the Judiciary Eugene O’Flaherty
acknowledged the Massachusetts Bar Association in his House floor remarks during
the approximately hour-long debate, which
resulted in a 152 to 0 vote in favor of the
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MBA centennial conference and ball

Justice Breyer lauds
lawyers’ public service,
wishes MBA
‘happy birthday’

•Access to Justice Awards
•“Hail to the Chiefs”
bench-bar panel

•MBA presents awards
•CLE programming
snapshots

by Bill Archambeault
In his keynote speech at the Massachusetts Bar Association’s Centennial
Ball, U.S. Supreme Court Justice Stephen G. Breyer celebrated the crucial
role that lawyers play in shaping laws,
fighting for the judiciary and educating
and mentoring students.
MBA President Denise Squillante
welcomed an audience of nearly 1,000
people in the Sheraton Boston ballroom
for the Centennial Ball. Breyer’s keynote
address on May 19 was the highlight of
the two-day Centennial Conference.
“To lead the MBA through its
centennial year has been remarkable. I’ve enjoyed tremendously being at the helm of this influential organization as it celebrates its 15
Photo by Christine Peterson

Denise Squillante

Public interest law finding new degree of respect
Schools help
students prepare
for long-term careers
By Christina P. O’Neill
Back in economically flush times,
public interest law careers were regarded
as the vocational redoubt for those who
didn’t make the cut at a law firm. David
Stern, CEO for the nonprofit Equal Justice
Works told The National Jurist in May
2009 that he noted a change in attitude,
with a newfound respect for the accomplishments of public interest lawyers, and
increased competition among students for
positions leading to careers in public interest law.
It’s not because there are more 11
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#

Currently underway in Quincy District
Court is a pilot project involving cameras in
the courtroom. Live streaming video of certain court sessions are available to anyone
with access to the Internet. Those viewing
the proceedings are also able to blog and
comment about what is taking place.
To see this in operation, visit www.
OpenCourt.us and click on the “Live
Stream” window. Once at the site, I encourage you to watch the live session,
consider reading the background information on the project and review the posted
comments.
2

Complete Centennial
Conference coverage
on pp. 13-15

#

U.S. Supreme
Court Associate
Justice Stephen
G. Breyer receives
a sustained
standing ovation
following
his keynote
address at the
Centennial Ball.

PRESIDENT’S VIEW

Balancing the
interests of the
public, press
and clients

legislation.
On May 19, the Senate followed suit in
passing its version of a reform measure by
another unanimous vote of 39 to 0. However, the Senate measure eliminated a number of new management positions sought
by the House and court leaders.
4
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U.S. attorney,
Suffolk Law
dean praise
mentors’ role

Court reform bill advances in House and Senate
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Transform your
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Eliminating health insurance
benefits; redefining just cause
in health care; Dodd-Frank’s
anti-retaliation provisions 24
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MBA supports
REBA ruling,
court reform bill,
alimony reform

Harvard Law School students in the No One Leaves project review lists of newly-filed foreclosures in Boston in
preparation for neighborhood canvassing efforts.
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being filmed may in fact be not guilty,
yet the filming of a person’s arraignment will be on the Internet, and the presumption of innocent until proven guilty
may be watered down as word spreads
far and wide about the person’s court
appearance.
As a lawyer who has walked courtroom corridors for almost 30 years, I
welcome such technological advancement and appreciate the necessity of an
“open” courtroom; however, my concerns remain and are wide and varied.
My concerns include jeopardizing
client safety and encouraging judicial
profiling and witness intimidation, as
well as the information finding its way
to YouTube, Facebook, MySpace and
other web sites and social media platforms. Some unintended results can occur, such as someone losing their job
when his or her employer watches the allegations against the individual unfold in
a hearing.
Other concerns surround cases involving victims of domestic violence
and other more intimate and emotional
cases that until now, were considered to
take place in the sanctity of the courtroom. Now such emotionally-charged
and deeply personal cases are offered up
to anyone with Internet access.
For any of you who have an opinion
on this topic, I would like to hear the positives and negatives from your perspective. Please e-mail me your thoughts on
the subject to camerasinthecourtroom@
massbar.org. n

c i at i o n

Several months ago, the Supreme
Judicial Court sought comments to Rule
1.19 on access to court sessions (www.
lawlib.state.ma.us/source/mass/rules/sjc/
sjc119.html). In response, I appointed
a task force, which is chaired by Lee
Gartenberg and Peter Elikann. At our
House of Delegates meeting in March,
our House approved a preliminary report
from the task force which can be found at
www.massbar.org/mediareport.
I am privileged to be on an SJC advisory committee as a representative of the
bar as this pilot project on cameras in the
courtroom moves forward.
The OpenCourt project was developed by WBUR-FM, Boston’s NPR station. The program is funded through a
grant from the Knight News Challenge,
an initiative that provides funding to programs that promote innovation in how
news is covered and delivered.
The concept of cameras in the courtroom raises a multitude of concerns.
When you visit OpenCourt.us, you will
see that restraining orders, if a standalone
proceeding, are not being filmed. However, they currently will be filmed if a companion criminal matter is being heard.
There is a system in place for the judge
to turn off the camera for safety reasons,
or the litigant or lawyer can request that
the video feed be terminated for certain
sessions given safety concerns.
Rule 1.19 does provide that certain
proceedings should not be recorded, in-

cluding motions to suppress or to dismiss
or of probable cause or voir dire hearings. Further, the recording or close-up
photographing or televising of bench
conferences, conferences between counsel or conferences between counsel and
client are not permitted.
However, these are the only proceedings explicitly stated under the rule to be
held off-camera. Otherwise, a judge can
only limit or temporarily suspend coverage if it appears that such coverage will
create a substantial likelihood of harm to
any person or other serious and harmful
consequences. A party or person wishing to prevent the coverage must bring
forward a motion to the court, and only
after the hearing can the judge prevent
coverage.
Under law, our courts are for the most
part open to the public. However, these
laws were set in a time when modern
technological advances could not have
been comprehended or imagined.
There are three interests to balance:
the interest of the public to have an open
and transparent courtroom; the interests
of the press; and the interests of those
who appear in the court, including litigants, witnesses and jurors, to name a
few. Often during these hearings, sensitive personal information is shared. Perhaps it is the most intimate of information, such as mental health issues, substance abuse issues and issues regarding
the most vulnerable of clients — the
children.
A person who is being arraigned and
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viewPoint

LegalNews

Underage drinking
and sexual assaults

News from the Courts

by Richard P. Campbell

State courts

Task force issues
recommendations
on hiring, promoting
court officers
The Supreme Judicial Court has reviewed the recommendations presented
in the “Action Plan for Hiring and Promotion of Court Officers and Associate
Court Officers,” delivered to the Court
in late April, by the SJC’s Task Force on
Hiring in the Judicial Branch, chaired by
former Attorney General Scott Harshbarger.
“We greatly appreciate the ongoing
efforts of the task force, under attorney
Harshbarger’s leadership, and thank
them for these thoughtful recommendations to strengthen our hiring practices,”
said Chief Justice Roderick L. Ireland.
“The report identifies best practices that
will allow us to increase transparency
and public confidence in the way we recruit and select candidates for these key
positions.”
The action plan outlines recommendations that the task force believes will
improve current procedures. They include implementing best practices for

To review Massachusetts
court guidelines and reports,
go to www.mass.gov/courts.

attracting and employing highly qualified individuals, restricting the use of
recommendations until finalists are selected, introducing annual performance
evaluations, creating a career path as a
performance incentive, and centralizing
supervision of the hiring process.
“Court officers and assistant court officers provide a critical public safety role
in the court system,” said Chief Justice
for Administration & Management Robert A. Mulligan. “The guidance provided
by the task force will greatly assist our
efforts to improve hiring practices, once
the fiscal situation allows lifting of the
hiring freeze. In the meantime, we can
begin work on those recommendations
that set the stage for future hiring and affect current staff.”
Last December, the SJC established
the task force to comprehensively review the hiring and promotion practices
in the judicial branch in the wake of
the abuse in the Probation Department
documented in the report of Independent
Counsel Paul Ware. The justices charged
the task force to “make recommendations designed to ensure a fair system
with transparent procedures in which
the qualifications of an applicant are the
sole criterion on hiring and promotion.”
In February, the task force delivered its
final report with respect to the Probation
Department.
Task force members now will continue work on their mandate by undertaking
reviews of the remaining parts of
4
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Juries Don’t
Always
Get It Right
— Eric Schaub
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The horrific consequences of underage
drinking are not limited to the fatal ones featured in my Viewpoint column in the May issue of Lawyers Journal. Another life-altering
consequence is an increased risk for sexual
assault.
Vice President Joseph R. Biden Jr. addressed students and faculty at the University
of New Hampshire on April 4, 2011. The
subject matter of his speech was the prevalence of alcohol-fueled date rape. The same
topic was reported in The New York Times
on April 8 (“At Yale, Sharper Look at Treatment of Women”). In a letter to the editor of
The New York Times published on April 12,
2011, Joseph Califano, a former secretary of
Health, Education and Welfare and founder
and chairman of the National Center on Addiction and Substance Abuse at Columbia
University, attributed the mistreatment of
women to excessive drinking by college students.
Secretary Califano offered the view that
fundamental change in alcohol abuse is a preliminary step in protecting female students
and eliminating the culture of misogyny.
According to data assembled by his Center
on Addiction and Substance Abuse, alcohol
abuse on college campuses results in 100,000
sexual assaults of women, 700,000 injuries,
and 2,000 deaths every year. In its news investigation “Seeking Justice For Campus
Rapes,” National Public Radio described
current conditions on college campuses as

an “epidemic of
Richard
sexual assault”
P. Campbell
where “one of
[every] 5 women will be sexually assaulted
during her college years.”[1]
The majority of campus sexual assaults
occur when women are incapacitated, primarily by alcohol.[2] “[T]he vast majority of incapacitated sexual assault victims
(89%) reported drinking alcohol, and being
drunk (82%), prior to their victimization.”[3]
Venue counts. “A surprisingly large number
of respondents reported that they were at a
party when the incident happened, with a significantly larger proportion of incapacitated
sexual assault victims reporting this setting
(58% compared to 28%). The majority of
sexual assault victims of both types reported
that the incident happened off campus (61%
of incapacitated sexual assault victims and
63% of physically forced sexual assault victims).”[4]
In college years, fraternity houses and
off-campus apartments are the sites of
choice. Outside of college campuses, private
homes are the preferred venues for underage
drinking parties, offering up multiple rooms
for binge drinking, drug use, and hooking
up. The data are telling. Some 60 percent of
female victims were first raped before age
18. And 20 to 25 percent of female college
students experience completed or attempted
rape.
Sadly, alcohol abuse and sexual misbehavior begins among underage drinkers
long before college years.[5] “This problem
is not limited to college. During the 27
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MBA supports SJC decision on REBA v. NREIS
On April 25, the
Supreme
Judicial
Court announced its
decision in REBA
v. NREIS concerning the unauthorized
practice of law. The
decision is beneficial
to both the legal proMartin W. Healy
fession and the consumer, and it supports the various tenets
of the 2010 Massachusetts Bar Association amicus brief filed in this case.

“The SJC affirms the MBA’s longstanding position that it is essential that
attorneys be actively involved in real estate closing transactions,” said Martin W.
Healy, MBA chief legal counsel. “The
interests of private clients and the public
alike are safeguarded when an attorney
participates in real estate conveyancing,”
added Healy.
The decision asked for further finding
regarding the actual employ and use of attorneys hired by NREIS.
The MBA filed an amicus brief on

news from the courts
Continued from page 3
the judiciary, while monitoring the transformation of probation. The task force
members are Scott Harshbarger, chair;
Randy Chapman, Stephen Crosby, Kate
Donovan, Ruth Ellen Fitch, Michael
Keating, Hon. James McHugh, Susan
Prosnitz, Harry Spence and Steven
Wright.
For more information, go to www.
mass.gov/courts/sjc/.

posted on the Appeals Court website as
a PDF form that will have drop-down
menus, calendars and text that will automatically fill in certain information.
Attorneys and litigants will be able to
complete and save the form and then
file it by e-mail.
After reviewing comments, the
court will not require a statement of
anticipated issues in child welfare appeals.
For more information, go to www.
mass.gov/courts/appealscourt/.

Appeals Court
amends standing
order on petitions to
the single justice
The Massachusetts Appeals Court
has amended its Standing Order Governing Petitions to the Single Justice
Pursuant to G. L. c. 231, § 118 (first
paragraph) and a Standing Order Governing Motions to Stay Filed Pursuant
to Mass. R.A.P. 6.
These standing orders will require
petitioners to file certain documents
that are essential to the single justice’s
screening of both petitions for interlocutory review and motions to stay judgments or the execution of sentences.
The Rule 6 standing order amendment clarifies that (1) its time limit for
a response applies to motions to stay
execution of sentence filed in the single
justice session of the Appeals Court
prior to the entry of a direct or collateral appeal, and (2) otherwise, the time
limit stated in Mass.R.A.P. 6(b)(2) applies.
The amendment includes instructions on the filing of impounded or
confidential material and a requirement
that the petition or motion not exceed
five pages, exclusive of the 15-page
memorandum of law.

Civil appeals pilot
program approved
for Appeals Court
The Massachusetts Appeals court
has received approval to begin a sixmonth pilot program requiring appellants to file docketing statements in all
civil appeals, effective June 1.
The docketing statement will provide the court with important background information that will be useful
not only when the case is entered and
screened, but also while it is under consideration. The pilot program, in turn,
will help the court to refine the format
of the form and to determine if any adjustments are required.
During the course of the pilot program, the docketing statement will be

Appeals Court
adopts electronic
documentation,
notification
Effective June 1, the Massachusetts
Appeals Court is requiring litigants
represented by counsel to file with the
Appeals Court an electronic copy of
certain documents, all of which typically are filed after oral argument or the
court’s decision.
Such filings include Rule 16(l) letters, petitions for rehearing, motions
for attorney’s fees, to stay or for immediate issuance of the rescript, and any
opposition to the foregoing.
Receipt of electronic copies of these
documents will allow the court to track
and process them more reliably and efficiently. The formatting requirements
are designed to allow an automated
transfer of the document from the CDROM or e-mail to the court’s document
management system, where it will be instantly available to the justices and court
personnel.
In addition, the standing order will
aid the bar by reducing the cost of providing multiple copies of certain motions and letters. Finally, the experience
that the court and the bar will gain from
dealing with electronically filed versions of the designated documents will
be helpful in thinking about and planning for broader e-filing opportunities.
Also effective as of June 1, the Massachusetts Appeals Court will permit
attorneys and self-represented litigants
to register to receive only electronic notification of the court’s actions, orders
and decisions, in lieu of paper, notice.
To register, attorneys and self-represented litigants must file a signed consent form, which will be available on the
Appeals Court’s website as a PDF form
that can be filled, saved and e-mailed
to the clerk’s office. The clerk’s office
will issue the electronic notifications
multiple times each day to registered
attorneys and self-represented litigants,
while conserving its limited resources
and expenses by not printing and mailing duplicative paper notices. n

Oct. 8, 2010, for the Real Estate Bar Association for Massachusetts seeking “to
vindicate the longstanding public policy
governing conveyancing as the practice of
law and requested that the court declare
that NREIS is engaged in the unauthorized practice of law in violation of G.L.
c. 221, §46.”
In July of 2010, the 1st U.S. Circuit
Court of Appeals overturned an April 2009
ruling of U.S. District Court Judge Joseph
Tauro. The 1st Circuit held that the unauthorized practice question should be certi-

fied by the Massachusetts Supreme Judicial Court. The 1st Circuit also found that
the fee award violated the First Amendment and reversed the fees.
Tauro sided with NREIS, limiting the
role of lawyers in residential real estate
closings. He also sided with NREIS in
their counterclaim that REBA’s interpretation of the unauthorized practice of law
issue violates the U.S. Constitution’s Dormant Commerce Clause, and awarded fees
and costs to NREIS totaling more than
$900,000. n

Photo by Jennifer Rosinski

MBA President Denise Squillante and Past President Leo V. Boyle urge the Legislature to pass court
reform legislation at a May 3 hearing.
court reform
Continued from page 1
The MBA remains concerned that provisions of the Senate bill may lead to unnecessary disputes, as a number of the House
changes regarding the new court administrator’s authority have been diminished.
House Bill No. 3395 will benefit litigants and the public alike as it presents
multiple efficiencies for the court system.
Specifically, the creation of a court administrator, along with individual trial court
department administrator positions to be
assumed by an expert, non-judicial civilian
administrator, are reforms long advocated
by the MBA.
The MBA’s independently commissioned 1991 Harbridge House Report and

the 2003 MBA Court Study Task Force
Report both included detailed findings and
recommendations regarding the employ of
such an administrator.
“This proposal brings to fruition more
than 30 years of best practices from the state
and the nation,” said MBA President Denise
Squillante, who was joined by MBA Past
President Leo V. Boyle (1991-92) on May 3
to testify in favor of the bill before the Joint
Committee on the Judiciary. “This change
will place Massachusetts where it should
be, as a national model for an innovative
and effective court system,” she said.
The MBA will work closely with legislators in the coming weeks as differences to
the two measures are sorted out in conference committee. n

MBA leaders urge passage
of Alimony Reform Act
Would allow judges
to set term limit on
alimony orders
At a May 18 legislative hearing on The
Alimony Reform Act of 2011, leaders of
the Massachusetts Bar Association urged
the bill’s passage, saying it would be landmark reform that would help families.
MBA President Denise Squillante,
who operates a family law practice in Fall
River, said the bill will help avoid costly
hearings and trials by helping both sides
negotiate alimony. Squillante sat on the
Legislative Task Force on Alimony Reform appointed by the Joint Committee on
the Judiciary under the leadership of Sen.
Cynthia S. Creem and Rep. Eugene L.
O’Flaherty. Squillante was also co-chair
of an earlier committee of MBA and Boston Bar Association leaders that issued a
report on alimony reform in the spring of
2009.
“Families should no longer have to
walk through the Probate and Family

Court doors and be faced with confusing
and obsolete laws, which exacerbates conflict, ultimately hurting families,” Squillante said in her written statement to the
Joint Committee on the Judiciary. “This
legislation would give judges the ability to
set a term limit on alimony orders, which
is sorely needed. While providing for some
predictability, this bill is flexible and comprehensive enough to give judges a critical
opportunity to craft decisions that will be
in the best interest of families.”
Marc E. Fitzgerald, chair of the MBA’s
Family Law Section and a family law
practitioner at Casner and Edwards in
Boston, advocated for the bill that brings
long-sought durational limits on alimony
orders.
The MBA’s House of Delegates voted
unanimously to support The Alimony
Reform Act of 2011 at its Jan. 20 meeting.
The MBA’s Family Law Section has
closely monitored the topic of alimony
since the early 1990s, and has in the past
filed a series of bills to improve alimony
laws. n
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MEDIA SponSoRS

it all. And you’ll get it from people just like you: professionals in the finance, real estate and legal worlds, who are using digital marketing to
make their business swell.

EARLY REGISTRATION: JUST $145
REGISTRATION: (AFTER MAY 31): $195

A publication of the Massachusetts Credit Union League, New Hampshire Credit Union League and the Credit Union Association of Rhode Island

Registration includes complimentary breakfast, access to all keynote and concurrent sessions, access to all exhibitor presentations, complimentary luncheon, and
invitation-only special white papers, products and services from Social E sponsors.

news
WWW.REBA.NET

FRIDAY, JuNE 24, 2011 | NEwpORT, RhODE ISLAND
DON’T bE ANTI-SOcIAL. REGISTER TODAY AT SOcIALEcONFERENcE.cOM

THE NEWSPAPER OF THE

REAL ESTATE BAR ASSOCIATION

Massachusetts Lawyers Journal | June 2011

7

Bar News

Member
Spotlight
Jacobs, Van Nostrand
receive MBA
Community Service
Awards
Attorneys Susan Jacobs and Richard C.
Van Nostrand have been honored with MBA
Community Service Awards. Jacobs received
hers at the Bristol County Bar Association
Annual Dinner on April 28 and Van Nostrand
received his at the Worcester County Bar Association Law Day Breakfast on April 29.
The award is given
to attorneys who have
made important public
service contributions to
their communities, and
to publicize the fact
that members of the legal profession are caring, involved individuSusan Jacobs
als, eager to use their
legal skills for the betterment of society.
Jacobs, an attorney at Volterra, Goldberg
& Jacobs in Attleboro, has been active in the
MBA for years. In addition, Jacobs served as
the 2008-09 president of the Bristol County
Bar Association and on its board of directors
from 2004 to 2010. Also active in several
other legal groups, Jacobs served as president
of the Attleboro Area Bar Association from
2003 to 2004.
Van Nostrand, a partner at Mirick
O’Connell in Worcester, has been active in

Photo courtesy of Finnegan Photographers

Richard C. Van Nostrand, left, accepts his MBA
Community Service Award from MBA President
Denise Squillante.
the MBA for more than 30 years. An MBA
past president (2003-04), Van Nostrand is
currently a member of the MBA’s Centennial
Commission and serves as its fundraising cochair. A longtime member and leader within
the Worcester County Bar Association, Van
Nostrand served as association president
(1995-96) and sat on the executive committee
from 1991 to 1997. Van Nostrand has been
honored with the WCBA President’s Award
three times.

NEWiRE honors three
local attorneys
Three Boston attorneys were among
14 women honored at the 13th Annual New
England Women in Real Estate Achievement
Awards on April 6.
Kathryn Cochrane Murphy, of Krokidas
& Bluestein LLP in Boston, received the
Leadership Award, which recognizes a member who has inspired, motivated and supported NEWiRE year after year and contributed
her time, energy and talents to both NEWiRE
and the entire Greater Boston real estate community.
Murphy, a founding member of NEWiRE,

joined Krokidas & Bluestein as a partner four
years ago.
“I am so honored to be recognized by my
NEWiRE friends and colleagues with this
award,” said Murphy. “This is an organization that I helped to found and nurture, which
makes receiving the
Leadership Award particularly meaningful.”
Murphy has experience in all aspects of
commercial real estate
law. She represents forprofit and non-profit
owners,
developers,
Kathryn Cochrane lenders and governMurphy
mental agencies in
acquisitions, development projects, leasing
and financing, and has
drafted ordinances and
legislation for public
and quasi-public agencies and instrumentalities.
Maria Krokidas,
Maria Krokidas
also of Krokidas &
Bluestein, was one
of seven women who
received a 2011 Networking Award for her
collaboration on the
$23.8 million Wilber
School Apartments in
Sharon.
“The
Wilber
Sarah
School
Apartments
Teachworth Boehs
project was collaboration in the truest sense of the word, as each of
the honorees brought a unique skill set to the
table,” she said.
Krokidas founded Krokidas & Bluestein
in 1979 and leads the firm’s transactional
group. She has experience representing forprofit, non-profit and public entities in real

estate, finance and corporate matters. She has
counseled numerous non-profit, for-profit
and quasi-public authorities on all matters
relating to corporate organization and operations including statutory and regulatory compliance and implementation.
Nixon Peabody LLP attorney Sarah
Teachworth Boehs also received the Networking Award for the apartment project.
Boehs concentrates her practice in the
development and financing of multifamily affordable housing and other community
development facilities. She has represented
non-profit and for-profit owners, developers
and investors in transactions involving various public and private financing sources.

Hampden County Bar
honors MBA’s Plasse
The Hampden County Bar Association
honored Patricia Olier Plasse, the Massachusetts Bar Association’s bar services liaison,
with its non-attorney
John M. Greaney Law
Day Award on May 2.
The annual award
is presented to an attorney and non-attorney
who are deemed outstanding citizens of the
Hampden County legal
Patricia Olier
community. Hampden
Plasse
Country
Immediate
Past-President Charles R. Casartello Jr. received the Greaney award for attorneys.
The Hampden County Bar and local courts
held the Law Day celebration at Hampden
County Superior Court. The event was hosted
by Hampden County Superior Court Associate Justice C. Jeffrey Kinder and featured as
speakers retired Supreme Judicial Court Associate Justice John M. Greaney and attorney
Bruce Miller, a professor of law at Western
New England College School of Law. n

U.S. attorney, Suffolk Law dean praise mentors’ role
tiered mentoring
Continued from page 1
The program — a collaboration
among the MBA, Suffolk University Law
School, Boston University Law School,
Roxbury Community College, UMASS
Boston and New Mission High School —
aims to reach urban high school students
by building a diverse mentoring network.
The program matches tiered groups,
comprising a high school student, an undergraduate student, a law student and an
attorney or judge.
The final event also included the distribution of four $500 scholarships to
participating students.
“I look forward to seeing you make
your way through undergraduate studies,
law school and hopefully admission to
the bar,” MBA President Denise Squillante told the high school students in
attendance. “Certainly, you will be well
poised for that career track, should you
decide to take it, thanks in part to this
wonderful mentoring program.”
Other featured speakers at the event
included Norfolk Probate and Family
Court First Justice Angela M. Ordoñez,
whose ideas led to the creation of the
mentoring program, and Suffolk University Law School Dean and Professor of
Law Camille A. Nelson, who urged the
students to find their own unique voice.
“Realize that you have power and
you have possibility and you have potential because of all that’s within
you,” Nelson said, who also touted the
role that mentors can play in a person’s
success.
The event’s second keynote speaker
was John Gibbons, U.S. marshal for the

Photos by Jennifer Rosinski

Students pose with their lawyer mentors and keynote
speakers at the finale event at the John J. Moakley
U.S. District Courthouse on April 28.
From left to right: Camille A. Nelson, dean and
professor of law, Suffolk University Law School;
Denise Squillante, president, Massachusetts Bar
Association; John Gibbons, U.S. marshal for the
District of Massachusetts; Carmen M. Ortiz, U.S.
attorney, District of Massachusetts; and the Hon.
Angela M. Ordoñez, first justice, Norfolk Probate
and Family Court.
District of Massachusetts, the first African-American to be in his position in 220
years. Gibbons, who grew up in Newark,
N.J., said it was hard work, dedication
and perseverance that helped him attain
this title. “It all paid off, and it continues
to pay off dividends now.” n
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Life Cycle of a Business Series
Session III: Business Location/Financing
Wednesday, June 15, noon–2 p.m.
MBA, 20 West St., Boston

Facult y Spotlight
Joan B. Di Cola, Esq.
Law Office of Joan B. Di Cola, Boston

Wednesday, June 29, noon–2 p.m.
MBA, 20 West St., Boston

Sponsoring section/division: Business
Law, Young Lawyers

E-Discovery on a Budget
Tuesday, June 14, 4–7 p.m.
MBA, 20 West St., Boston
Faculty: James Berriman, Esq., program chair,
CEO, Evidox Corp., Boston; Daniel K. Gelb, Esq.,
Gelb & Gelb LLP, Boston; Christopher P. Silva,
Esq., ESI Counsel, Edwards Angell Palmer &
Dodge LLP, Boston . *Additional faculty to be
announced.

Session IV: The End of a Business

Series faculty: Matthew S. Furman, Esq.,
program co-chair, Tarlow, Breed, Hart & Rodgers
PC, Boston; Adam D. Page, Esq., program co-chair,
Finneran & Nicholson PC, Newburyport; Euripedes
Dakis Dalmanieras, Esq., Foley Hoag LLP, Boston;
Ethan Flaherty, Esq., Pabian M. Russell LLC, Boston;
Brian E. Glennon II, Esq., Cumberland Gulf Group,
Framingham; Neal O’Hurley, senior vice president
and chief credit officer, Boston Private Bank &
Trust Company, Boston; Francis C. Morrissey, Esq.,
Morrissey, Wilson & Zafiropoulos LLP, Braintree;
David A. Parke, Esq., Bulkley, Richardson & Gelinas
LLP, Springfield; Joshua L. Smith, Esq., Bowditch &
Dewey LLP, Boston

civil litigation and
ta x ation l aw

Sponsoring section/division: Civil
Litigation, Young Lawyers Division

aDaM D. Page

Matthew s.
FuRMan

l abor & employment l aw
32 nd Annual

Labor & Employment Law
Spring Conference

Featuring keynote speaker Associate Justice
Ralph D. Gants, Supreme Judicial Court
*Sponsored by the Labor & Employment Law Section
Monday, June 6, 9 a.m.–5 p.m., The Colonnade
Hotel, 120 Huntington Ave., Boston
Faculty: Sheryl D. Eisenberg, Esq., conference
co-chair, Hirsch Roberts Weinstein LLP, Boston;
Christina L. Montgomery, Esq., conference
co-chair, Law Office of Christina L. Montgomery,
Watertown; Nicholas Anastasopoulos, Esq., Mirick,
O’Connell, DeMallie and Lougee LLP, Worcester;
James W. Bucking, Esq., Foley Hoag LLP, Boston;
sheRyl D.
eisenBeRg
Amy Carlin, Esq., Morgan, Brown & Joy LLP,
Boston; Bryan C. Decker, Esq., Sandulli Grace PC,
Boston; Richard B. Freeman, professor, Harvard
Law School, Cambridge; Alfred S. Gordon, Esq.,
Pyle, Rome, Ehrenberg PC, Boston; Peter J. Moser,
Esq., Hirsch, Roberts, Weinstein LLP, Boston;
Rosemary Pye, Esq., regional director, National
Labor Relations Board, Region 1, Boston; Elizabeth
chRistina l.
A. Rodgers, Esq., Rodgers, Powers & Schwartz LLP, MontgoMeRy
Boston; Sunila Thomas-George, Esq., commissioner, MCAD, Boston;
Julian T. Tynes, Esq., chairman, MCAD, Boston; Jamie R. Williamson,
commissioner, MCAD, Boston

health l aw

Health Law Conference
*Sponsored by the Health Law Section
Wednesday, June 22, 9 a.m.–2 p.m.
MBA, 20 West St., Boston
Faculty: Stephen M. Fiore, Esq., conference chair,
Foster Eldridge LLP, Cambridge; Charles R. Buck III,
Esq., McDermott Will & Emery LLP, Boston; Christie
L. Hager, Esq., Regional Director, U.S. Department
of Health and Human Services, Boston; John E.
stePhen M.
FioRe
McDonough, D.P.H., M.P.A., Professor of Public
Health Practice and Director, Center for Public Health Leadership,
Harvard School of Public Health, Cambridge; Vanessa L. Smith, Esq.
Bulkley, Richardson and Gelinas LLP, Springfield; Ellen L. Weinstein,
Esq., Assistant General Counsel, Boston Medical Center, Boston;
Lorianne M. Sainsbury-Wong, Esq., Litigation Director, Health Law
Advocates, Boston. *Additional faculty to be announced.
Denotes recorded program available for purchase
after live event at www.MassBar.org/OnDemand.

Program chair: “When the Litigation is Over — Taxation of
Damages and Release of the Medicare Lien”
Di Cola is a solo practitioner in Boston specializing
in estate planning, probate and tax matters. An attorney since 1981 and a member of both the Massachusetts and Rhode Island bars, she also handles ruling
requests and represents individuals and businesses in
both federal and state tax controversies. Other areas
of expertise include matters involving closely-held
business entities and conservation easements.
Di Cola is a former co-chair of the Boston Bar Association’s Estate Planning Committee, as well as the
author of, “Family Limited Partnerships and Limited Liability Companies: General Estate Planning
Issues,” published in the Massachusetts Law Review,
as well as, “Alternatives to Donating a Conservation
Easement,” published in Estate Planning magazine.
She is also a commentator for Leimberg Information
Services and has written newsletters for them covering various estate planning topics.
A member of the MBA’s Taxation Law Section
Council since 2009, Di Cola is an occasional panelist
and has chaired seminars for the Massachusetts Bar
Association, Boston Bar Association and Massachusetts Continuing Legal Education.
Di Cola received her A.B. magna cum laude from
Brown University and was elected to Phi Beta Kappa.
She received both her J.D. and LL.M. in Taxation
from Boston University School of Law, where she was
awarded a prize for excellence in estate planning.

When the Litigation is Over:
Taxation of Damages and
Release of the Medicare Lien

*Sponsored by the Civil Litigation & Taxation Law Section Councils
Thursday, June 23, 4–7 p.m.
MBA, 20 West St., Boston
Faculty: Joan B. Di Cola, Esq., program chair, Law Office of Joan B.
Di Cola, Boston; Michael B. Bogdanow, Esq., Meehan, Boyle, Black &
Bogdanow PC, Boston; Michael H. Hayden, Esq., Morrison Mahoney
LLP, Boston

Family l aw

Alimony:

Beyond the Fundamentals
Monday, June 13, 4–7 p.m.
Barnstable Probate and Family
Court, 3195 Main St., Barnstable

Sponsoring section: Family Law
Co-sponsors: Barnstable and Plymouth county bar associations

public l aw

Bench-Bar Voir Dire Forum

Fifth Annual

*Sponsored by the Judicial Administration Section

Faculty: Hon. Peter M. Lauriat, program chair,

Superior Court; Hon. Thomas P. Billings, Superior
Court; Hon. Elizabeth M. Fahey, Superior Court; Hon.
Geraldine S. Hines, Superior Court; Hon. Gregory
E. Mize (ret.), National Center for State Courts,
Arlington, VA; Hon. Robert C. Rufo, Superior Court;
Richard P. Campbell, Esq., Campbell, Campbell, Edwards & Conroy PC, Boston; Paula Hannaford-Agar,
National Center for State Courts, Williamsburg, VA;
Elizabeth N. Mulvey, Esq., Crowe & Mulvey LLP, Boston

hon. PeteR M.
lauRiat

juvenile & child welFare

Practice Skills for Child
Welfare Practitioners
*Sponsored by the Juvenile & Child Welfare Section Council
Thursday, June 2, 4–7 p.m.
MBA, 20 West St., Boston
Faculty: Martha Rush O’Mara, Esq., program
chair, Law Office of Martha Rush O’Mara, Melrose;
Marisa A. DeFranco, Esq., DeFranco Law Group,
Salem. *Additional faculty to be announced.

Michael i. FloRes

Faculty: Michael I. Flores, Esq., program chair,
The Law Offices of Michael I. Flores LLC, Orleans; Hon. Arthur C. Ryley,
Barnstable Probate and Family Court; Hon. Robert A. Scandurra, First
Justice, Barnstable Probate and Family Court; Gerald S. Garnick, Esq.,
Garnick & Scudder PC, Hyannis; Susan A. Huettner, Esq., Law Office
of Susan A. Huettner PC, Sandwich; Denise Squillante, Esq., Denise
Squillante PC, Fall River

judicial adminiStr ation
Wednesday, June 22, 4–7 p.m.
MCLE, Milstein Hall, 10 Winter St., Boston

JaMes
BeRRiMan

Public Law Conference
*Sponsored by the Public Law Section
Thursday, June 16, 9 a.m.–2 p.m.
MBA, 20 West St., Boston
Faculty: Kathleen Colleary,
Esq., conference co-chair, Chief,
Bureau of Municipal Finance
Law, Mass. Department of
Revenue, Boston; Michele
Randazzo, Esq., conference
co-chair, Kopelman & Paige PC,
Kathleen
Michele
Boston; Michael J. Ciota, Esq.,
colleaRy
RanDazzo
City Solicitor, Fitchburg; John
M. Donnelly, Esq., Assistant Attorney General, Office of the Attorney
General, Boston; Nancy Kaplan, Esq., General Counsel, Department
of Environmental Protection, Boston; Robert J. Kerwin, Esq., Tarlow,
Breed, Hart & Rogers PC, Boston; Gary Lambert, Assistant Secretary,
Operational Services Division, Boston; Mark A. Reilly, Esq., Chief
Legal Counsel, Office of the Governor, Boston; Jonathan Sclarsic, Esq.,
Assistant Attorney General, Division of Open Government, Office
of the Attorney General, Boston; Shawn A. Williams, Esq., Deputy
Director, Division of Public Records, Office of the Secretary of State,
Boston. *Additional faculty to be announced.
Sponsoring sections: General Practice Solo & Small-Firm, Public
Law
Co-sponsor: Mass. City Solicitors and Town Counsel Association

MaRtha Rush
o’MaRa

RegisteR online at www.MassBaR.oRg oR call (617) 338-0530.
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Photo by Tina LaFranchi, Massachusetts Appeals Court

Chief Justice Phillip Rapoza introduces MBA President Denise Squillante at a Law Day event held at the
University of Massachusetts School of Law.

Photo by Paul Franz

Attorney Michael Callan (left) of Doherty, Wallace, Pillsbury and Murphy PC in Springfield and Springfield
District Court Associate Justice Mark Mason (center) present a Law Day lesson to students at the Springfield
Renaissance School on May 11.

Law Day program brings
students from all over Mass.
Events focus on
freedom of speech
on the Internet
Students at high schools in Fall River,
Springfield and Worcester participated in
the Massachusetts Bar Association’s Law
Day Initiative focused on the topic: “Freedom of Speech on the Internet” throughout
the Month of May.
“This unique program is an important
addition to the high school curriculum because it provides young people with a strong
awareness of the law and its impact on society,” MBA President Denise Squillante
said. “We are so thankful for the numerous
attorneys and judges who have generously
donated their time to make this program a
reality.”
Volunteer attorney/judge teams from the
MBA visited classes at each school and encouraged students to:
• Consider the scope of their right to
free speech outside and inside schools;
• Apply the free speech concept to
student use of the Internet; and
• Deliberate whether, and to what
degree, there should be limits on
children’s use in public libraries.

Appeals Court
holds session
for Law Day

On May 2, a panel of three justices of
the Massachusetts Appeals Court heard
oral arguments in six appeals in a special sitting that was held in Dartmouth at
the University of Massachusetts School
of Law.
The event was part of the Appeals
Court’s continuing outreach to communities outside of Boston, where the court
generally holds its sittings. Before the
start of the session, Chief Justice Phillip
Rapoza, along with Hon. Elspeth Cypher

Dudley District Court
Associate Justice
Margaret Guzman
speaks to students
at North High School
in Worcester during
a Law Day event on
May 19.

Photo by Bill McCormack

Superior Court Associate Justice Raymond P. Veary leads
a discussion during the Law Day presentation at B.M.C.
Durfee High School in Fall River on May 19.
The participating schools were:
• High School of Commerce,
Springfield
• Springfield Central High School,
Springfield
• Renaissance School, Springfield
• Claremont Academy, Worcester
• The University Park Campus School,
Worcester
• Worcester Technical High School,
Worcester
• South High School, Worcester
• North High School, Worcester
• Burncoat High School, Worcester
• Doherty High School, Worcester
• B.M.C. Durfee, Fall River
The MBA is appreciative of the Mas-

and Hon. Sydney Hanlon, took the opportunity to commemorate Law Day as
they welcomed students and teachers
from the Criminal Justice Program at the
Greater New Bedford Regional Vocational Technical High School.
During the morning recess, the justices participated in a question and answer period with the students. The topics
ranged from the role of the Appeals Court
and appellate judges to how interested
students can prepare themselves for a legal career. Also present was MBA President Denise Squillante, who was invited
by Rapoza to speak to the students about
the important role that lawyers play in a
society governed by the rule of law. n

Photo by James
Finnegan

sachusetts Judges Conference for its assistance with recruiting volunteer judges for
this endeavor. Participating judges were:
• Hon. Philip A. Contant, presiding justice, Westfield District Court
• Hon. Martha P. Grace (ret.), chief justice, Massachusetts Juvenile Court
• Hon. Margaret Guzman, associate justice, Dudley District Court
• Hon. William P. Hadley, associate justice, Springfield District Court
• Hon. Mark Mason, associate justice,

Springfield District Court
• Hon. David Ricciardone, associate justice, Worcester Superior Court
• Hon. Raymond P. Veary, associate justice, New Bedford Superior Court
Law Day is a national day of celebration
in May focusing on the United States’ heritage of liberty under law and recognizing its
role in our daily lives. Celebratory events
are often held throughout the month of May.
President Dwight D. Eisenhower gave Law
Day its name by declaration in 1958. n

A night of ‘excellence’ honors Justice Cowin, SHNS
by Tricia M. Oliver
Massachusetts Lawyers Weekly and the
Massachusetts Bar Association will honor a
distinguished roster of professionals at the
annual Excellence in the Law celebration at
the Hynes Convention
Center in Boston on
June 2 beginning at
5:30 p.m. A cocktail
reception will precede
the awards ceremony.
In addition to the
Diversity Heroes and
Up & Coming Lawyers selected by MasHON. Judith
sachusetts Lawyers
Weekly to be honored A. Cowin
at the event, the Daniel F. Toomey Judicial
Excellence Award will be presented to retired Supreme Judicial Court Associate Justice Judith A. Cowin, and the Excellence in
Legal Journalism Award will be presented
to the editorial team of State House News
Service.
Cowin retired from the Supreme Ju-

The State House News Service editorial team.
dicial Court in April following nearly 12
years of service to the state’s highest court.
In 1991, Cowin was appointed as an associate justice of the Massachusetts Superior
Court, where she served for eight years before her 1999 appointment to the SJC by

Gov. A. Paul Cellucci.
Prior to her service on the bench, Cowin served as an assistant district attorney in
Norfolk County from 1979 to 1991. She
also served as legal counsel for the Office
of the Chief Justice of the District Court

Department from 1972 to 1979, following
two years of service as an assistant legal
counsel to the Massachusetts Department
of Mental Health.
State House News Service is an independent, privately owned wire service that
provides in-depth coverage of the Massachusetts government. SHNS is trusted
by its subscribers as the primary source of
information on legislation, issues and background.
The news service began shortly after the turn of the 20th century as a lone
scribe who documented House and Senate sessions and then sold copies to
other reporters. Since then, the service
has grown into a highly reputable, full
wire-service organization. The editorial
team works out of offices within the Statehouse.
For more information about the event,
visit http://masslawyersweekly.com/2011excellence-in-the-law/. n
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Public interest law finding new respect
public service
Continued from page 1
jobs on the public side. The poor economy cut job opportunities in the public and
nonprofit sectors as much if not more than
in the private sector. Instead, it’s students’
perception of what constitutes the real value of a law degree, and the realization that
training in public service careers broadens
their experience, making them more employable when the market picks up.
Diane Ring, co-academic dean of the
Boston College School of Law, says that
today’s grads examine options they might
not have considered in better times. She
ponders reviewing this year’s graduating
class 10 to 12 years from now, to ask what
they did in the first three years out of law
school, and what will have become of it.
Alasdair S. Roberts, first holder of the
Jerome Lyle Rappaport Chair in Law and
Public Policy at Suffolk University Law
School notes: “You don’t have to go into
private practice. You can go into government, non-government organizations …
it’s the Swiss Army knife of degrees.”
Curriculum vitae of today’s accomplished lawyers and jurists confirm his
observation. But the cost of a law school
education has ballooned since many of
those high achievers got their law degrees.
In response, Massachusetts law schools
are putting more money where they say
their mission is, by strengthening their
loan repayment assistance and forgiveness
programs for graduates choosing public
interest careers. Several schools we interviewed note the number of loan assistance
recipients has increased by multiples over
the past decade.
Bay State law schools, whether public or private, have various forms of loan
repayment and loan forgiveness programs
for students going into public-interest
work, and students are well-advised to
compare the terms of these programs as
if they were shopping for a car loan or
mortgage. Varying eligibility criteria include income levels, the amount of needbased borrowing (Harvard’s Low Income
Protection Program, for example) and
set time requirements for participating in
public-interest employment.
The sources of funding also vary, from
graduating-class gifts to donations from
alumni and private enterprises founded
or directed by alumni. The Boston College Law School received a $3 million gift
early this year to establish the Francis X.
Bellotti Loan Repayment and Forgiveness
Program for public-interest graduates.
Bellotti, a former Massachusetts attorney
general, is an alumnus of the Class of
1952.
Federal legislation enacted in 2007
codifies and translates into hard dollars the
same concepts for which many of the state’s
law schools have been advocating, in various ways, for decades. The College Cost Reduction and Access Act of 2007 (CCRAA)
established a nationwide standard for forgiveness of federal school loans for graduates who enter public service and stay in the
field fulltime for 10 years, which don’t have
to be consecutive. The CCRAA discharges
any remaining debt after 10 years (see sidebar, top right).

A new model of legal
education

Western New England College School of Law students volunteered their legal expertise to victims of Hurricane Katrina
in Biloxi, Miss., in 2007, partnering with the Mississippi Center for Justice.
schools. Adhering to the ethos that one
can get an excellent law education at a
public institution, the UMass-Dartmouth
School of Law sets its tuition at $23,555
for in-state students and $31,210 for outof-state students. But it also offers a 50
percent reduction in tuition and fees for
students who agree to practice publicinterest related law for at least four years
after graduation. Twenty-five students
a year are chosen on a competitive basis
from those accepted into the program.
Margaret Xifaras is chairman of the
UMass-Dartmouth School of Law. She
notes the importance of combining the value of giving time to public service with the
programs and life strategies that allow it
to be financially possible. “You can lateral
in and lateral out,” she notes. “You can do
five years of public service, and then say,
you’ve got a family and you need to worry
about getting a house or putting aside for
college. I’ve seen many people come back
into public service later, and they enjoyed
that time.”
Michael Coyne, associate dean of the
Massachusetts School of Law at Andover
is also a staunch advocate of accessible legal education. Annual tuition at the school
is just under $15,000, and the administration has long gone head to head with the
American Bar Association and in the realm
of public opinion on the issue of cost and
accessibility.
In editorials this year to the Worcester Telegram & Gazette and The National
Law Journal, Coyne noted that MSL has
garnered various regional and national ad-

vocacy awards while competing against
the country’s top law schools. In the latter editorial, he cites a training model patterned on medical school education: to
wit, the school trains law students “not
to just think like lawyers but how to act
like lawyers while representing real clients.” This, in essence, is what the legal
clinics, pro bono assignments, internships
and community-involvement initiatives of
other law schools also seek to imbue.
Interviews with law program administrators at the state’s law schools reveal
a common thread: public interest work
should be an integral component of any
legal career, whether one serves in a government or nonprofit sector or spearheads
the pro bono work of a private law firm.

How the machinery
works
The Rappaport Center for Law and
Public Service at Suffolk University Law
School was established in 2006 through
a $5 million gift from the Phyllis and Jerome Lyle Rappaport Foundation and the
Rappaports individually. It seeks to foster
creative thinking on public policy issues,
offers career development, counseling and
mentoring to public-service career aspirants, and foster a sense of responsibility
to engage in pro bono work, promote access to justice and serve the public. Suffolk’s Alasdair Roberts observes, “There
are so many different fields of law that are
affected by the government, or deal directly with the government, that even if you’re
not going into the public sector for your

The federal College Cost Reduction and Access Act of 2007 is
hailed by Equal Justice Works as
“one of the most significant breakthroughs for public interest lawyers
in a generation.”
Qualifying public service employment is full-time paid work in
the government; a 501(c)(3) nonprofit; an AmeriCorps position; the
Peace Corps; or for a private “public service organization.”
The borrower must make 120
income-based payments as part of
the Direct Loan program in order
to obtain this benefit, but the payments don’t have to be consecutive.
The individual can take time off
to start a family, for instance, with
payments resuming upon re-entry
to public-sector employment. n
career, you have the opportunity to learn.
… You want to know how the machinery
works.”
The Rappaport Fellows Program
in Law and Public Policy is open to all
Boston-area law schools and exposes students to the crafting of public policy issues that affect Greater Boston. Students
work in paid summer legal internships
with state or local government offices and
are matched with experienced lawyers,
government officials and civic leaders in a
mentoring program. The fellowship is not
done for credit, but it is structured, and the
center is careful about placement to ensure
that useful work is done over the summer,
Roberts says.
Susan Prosnitz, executive director of
the Rappaport Center, cites the faculty’s
public-service roots. Students are able to
engage with faculty to learn how they got
to where they are, and examine all the different options for public service work. For
the fellowships, she arranges connections
with public service movers and shakers. A
session on press politics and policy brings
in press secretaries for the governor and
the mayor, and a reporter, to help students
understand what goes into the news that
gets into the papers.
The school’s Marshall-Brennan Fellows engage in a yearlong, credit-earning
project to study constitutional law and
teach it pro bono in Boston and Cambridge
public, charter and pilot high schools in
urban minority population areas.
Suffolk Law School’s pro bono program is voluntary. It challenges students
to put in 50 hours of pro bono work before
they graduate. During the 2009-10 year,
the program had more than 300 student
participants.

Clinic appointments
Harvard Law School’s clinical law
program is the country’s largest and most
extensive, covering more than 28 areas of
law. The school offers more than 60 clinical courses annually and has more than 60
clinical faculty and instructors. Clinics are
elective at Harvard, and they are in high
demand. Clinical education grew during
the 1970s and 1980s, but demand has increased significantly over the last five to
six years, according to Elaine McArdle,
communications director for Clinical
and Pro Bono programs at Harvard Law
School. Each year, about 900 HLS students do at least one clinic. In addition, the
HLS Class of 2010 averaged 556 hours of
pro bono legal services, with some far exceeding that amount.
The clinic experience, she says, is “one
of the best ways to learn the law. 12

#

Two of the state’s law schools address
the affordability issue up front by offering
tuition that is low compared to $33,000 to
$38,000 annual tuitions charged by other

Suffolk University Law Student Christina Fisher, a participant in Suffolk University’s Marshall Brennan Constitutional
Literacy project. She is in a classroom at Another Course to College, where she taught constitutional law to high school
students.

CCRAA in
a nutshell
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public service
Continued from page 11
Practical components are played out, you
confront real ethical issues, or recognize
that while the law should theoretically
play out one way in a court, [in situations]
with very few resources, it plays out another way. This is better than going out
after you graduate and trying to figure it
out on your own.” Employers, she says,
no longer want to subsidize a new associate’s learning process for the first year,
and they now ask students if they have
had clinical experience, whether public
or private. “Clients don’t want to pay for
that any more, so law firms are hitting the
ground running. We have students who,
no matter what they go into, find that the
value of a clinical education is tremendous.”
Northeastern University School of Law
has a public interest requirement which
can be fulfilled by completing a public
interest co-op, completing any of the law
school’s clinical courses, performing at
least 30 hours of uncompensated legal
work in a public interest setting or with
a private firm on a pro bono project, or
doing a public interest independent study.
Legal Skills in the Social Context
(LSSC) is a required first-year class at
the school. According to Jeffrey Smith,
director for Public Interest Initiatives, Cooperative Legal Education at the school,
LSSC students gain critical experience
in developing legal skills and working to
promote access to justice. They work in
teams, serving a nonprofit organization,
offering assistance on a myriad of legal
matters, including homelessness, wage
discrimination, public health, children’s
rights, immigrant rights and prisoner reentry.
Professor Russell Engler is direc-

tor of clinical programs at New England
Law/Boston, and says that public service
should be a key element of any legal education. Student demand for what became
legal clinics began a generation ago, he
says. “There are many more opportunities
[for public-service participation today].
I think you can sort the schools by how
front and center they put it.”
He notes a dramatic increase of students coming to NESL seeking participation in legal clinics and public interest jobs. A public interest law seminar
he taught in 2002 had 15 to 17 students.
But during the last three years, “The applications had been so through-the-roof, I
had to teach two sections totalling 40 students, and there’s still a waiting list.” The
programs are drawing some students for
the experience, some for the service, and
some for both, he says.

The co-op pioneer
Northeastern University School of
Law was the first law school in New England to establish a public interest graduation requirement, effective with the class
that began in 1994 and graduated in 1997.
Since then, more than 85 percent of each
graduating class has done at least one fulltime public interest co-op for 11 weeks,
with 90 percent of law students in the last
two graduating classes doing at least one.
Northeastern has built its reputation
on co-op experiences, with Northeastern University School of Law students
required to complete four full-time legal
co-ops to graduate. While it is too early
to get figures for the Class of 2011, on average, approximately 25 percent of each
graduating class accepts positions with
public-interest or government employers,
excluding judicial clerkships, according
to the school’s Office of Career Services.

The Class of 2010 saw 17 percent of those
employed in legal positions going to public interest positions and 12 percent into
government positions. The employment
figures exclude nonlegal positions. From
the classes of 2006 through 2010, the percentage range of students choosing public
interest jobs is between 15 to 16 percent
on average, though 17 percent of the class
of 2010 went into public service. Since
2006, the range of students going into
government work is 11 percent except
for 2008, which was 15 percent because
a group of graduates were hired for a special one-year project with a state government agency.
On average, 40 percent of each graduating class accepts post-graduate positions with private firms of all sizes. Many
of these graduates, although not working
full time in public interest positions, are
volunteering in their community or doing
pro bono work.
The law school provides a $2,500
guaranteed stipend to support an unfunded government or public interest co-op for
every qualified law student. Northeastern’s Smith notes that the school provided
$850,000 in co-op stipend assistance for
students working in unfunded public interest co-ops during the most recent funding cycle.
Four students a year get full-tuition
scholarships, renewable each year, according to the Office of Career Services. They
also receive a $3,000 stipend to pursue a
public interest co-op. Northeastern University School of Law has provided $3 million
in loan relief support for graduates pursuing public interest careers since 1990.

Creating a sense
of community
Western New England College School

of Law, based in Springfield, hosts a
Public Interest Scholars program with
the help of a $1.75 million endowed
fund. Six scholars a year are chosen from
individuals who apply under a separate
process from standard applications.
They receive scholarships and summer
stipends of $3,500 per summer.
Sam Charron, WNECSL’s assistant
director of career services and public
interest coordinator of career services, says the scholars create a sense of
community at the school and develop
an atmosphere that gets students interested in public interest and pro bono
opportunities. The Public Interest Law
Association ran an auction that raised
$11,000 to provide five summer stipends of $2,200. “The scholars find
their way into activities that best suit
them,” he says. Many have done volunteer work or public interest work before
law school.
For five years, through the auspices
of an active chapter of Equal Justice
Works, the school has sponsored Street
Law programs in greater Springfield and
has organized student travel to Mississippi to provide legal services to communities damaged by Hurricane Katrina.
Students have also traveled to Arizona
to a Navajo reservation to give tax assistance, and to Texas to help provide legal aid representation to undocumented
minors who had been taken into federal
custody.
Margaret Xifaras of UMass-Dartmouth says public-service attorneys
branch out into many different disciplines. “They flower at different times
[in their lives]. They’re like perennials –
they come back up. There’s an underlying basic commitment that manifests in
a certain way.” n
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MBA honors leaders in public service, legal aid,
at Access to Justice Awards Luncheon
Lt. Gov. Timothy
P. Murray delivers
keynote, accepts
Centennial Award

Pro Bono Publico Award

by Jennifer Rosinski
The Massachusetts Bar Association honored five attorneys and one law firm at the
Access to Justice Awards Luncheon on May
18 at the Boston Sheraton Hotel for their efforts in providing exemplary legal services
to the public. The luncheon was held on the
first day of the Centennial Conference.
“It is the dedication of today’s honorees
to the public, the profession and the rule
of law that exemplifies the MBA’s founding principles and rich tradition of service,”
MBA President Denise Squillante said.
Lt. Gov. Timothy P. Murray delivered
the keynote address and was honored with
an MBA Centennial Award, which has been
and will continue to be bestowed across the
state throughout the MBA’s 100th anniversary commemoration.
“Access to justice must be universal,”
said Murray, who spoke out in favor of keeping the state’s current judicial vetting system. “Our judicial system touches everyone
in our commonwealth.”
Murray congratulated the MBA on its
anniversary and presented Squillante with a
citation from Gov. Deval Patrick recognizing
the association’s 100 years of service.

Legal Services Award
Linda L. Landry of the Disability Law
Center and Daniel S. Manning of Greater
Boston Legal Services were both honored
with the Legal Services Award.
Landry has spent her career committed
to people with disabilities, beginning with
her days at Neighborhood Legal Services
in Lynn, before joining the Disability Law
Center 20 years ago. She is manager of the
SSI Coalition, an association of legal services and private attorneys that supports people
with disabilities.
“I’m very honored, but the truth is, civil
service work is not done in a vacuum,” said
Landry, who thanked her colleagues and the
private attorneys she has worked with. “I
can’t believe I’m getting an award for some-

sented minorities, those of little means, and
prisoners who have been victims of illegal
strip searches, inhumane holding conditions
and other police misconduct.
“Cases that effect a change in practices
are the most satisfying,” said Friedman, who
urged attorneys at firms of all sizes to try
civil rights work.

Photos by Jeff Thiebauth

From left to right: MBA President Denise Squillante, Access to Justice Section Vice Chair Charles E. Vander
Linden, Access to Justice Section Chair Jayne B. Tyrrell and the 2011 Access to Justice honorees: Howard
Friedman (Pro Bono Award for Law Firms); Katharine B. Folger (Prosecutor Award); Daniel S. Manning (Legal
Services Award); Eleanor J. Newhoff (Pro Bono Publico Award); Linda L. Landry (Legal Services Award); and
Radha Natarajan (Defender Award).

Eleanor J. Newhoff, a Cambridge attorney, was honored with the Pro Bono Publico
Award for her commitment to the immigrant
community for more than 30 years. In 2007,
Newhoff put her private practice on hold and
represented more than 70 clients around the
clock on a limited part-time salary after a
raid in New Bedford.
“The collaboration in the pro bono effort
was really essential. If we don’t have the collaboration, you have a far weaker situation,”
said Newhoff, who described the pro bono
bar as an essential part of the immigrant
community.

Defender Award
Radha Natarajan, of the Committee for
Public Counsel Services in Somerville, was
honored with the Defender Award. She has
made a lasting contribution through her expertise on cross-racial eyewitness identification. Natarajan is vice chair of the MBA’s
Criminal Justice Section Council and a
member of the Commission to Study Inmate
Fees.
“I am so incredible proud to be a public
defender. I’m proud to fight for my clients,”
said Natarajan, who described the award as
a “promise of what I hope to achieve in my
career.”

Prosecutor Award
Top row: Appeals Court Justice Cynthia J. Cohen, Housing Court Justice Dina E. Fein, Supreme Judicial Court
Justice Ralph D. Gants, MBA Secretary Marsha V. Kazarosian and MBA Vice President Jeffery N. Catalano.
Bottom row: MBA Chief Operating Officer and Chief Legal Counsel Martin W. Healy, MBA President Denise
Squillante, Access to Justice Luncheon Keynote Speaker Lt. Gov. Timothy P. Murray and MBA Vice President
Douglas K. Sheff.
thing I love doing.”
Manning has committed more than 35
years to legal services. He has worked with
the Boston Center for Independent Living
to secure medical services at Massachusetts
General Hospital and Brigham and Woman’s Hospital, among others, for those with
physical disabilities. Manning played a key
role in securing a settlement and changes to
MBTA facilities and practices on behalf of
individuals with disabilities.
“The work I have been able to do is very

rewarding,” Manning said. “My clients are
people of great courage and perseverance.”

Pro Bono Award for Law
Firms
The Law Offices of Howard Friedman
in Boston was honored with the Pro Bono
Award for Law Firms because of its pro
bono commitment to access to justice for
people in need. The firm, including top civil
rights attorney Howard Friedman and associate David Milton, has successfully repre-

Katharine B. Folger of the Middlesex
District Attorney’s Office in Woburn was
honored with the Prosecutor Award. She
maintains her own caseload, and as chief
of the Child Abuse Unit, supervises 20 in a
department that reviews more than 1,000 investigations each year into child sexual and
physical abuse, deaths and child pornography. She was instrumental in launching the
state’s first online child abuse mandated reporter training.
“I am routinely asked how is it that you
deal with what you see and hear every day,”
Folger said. It is the hope of the children and
the families who have been victims of crimes
that help her through it, she said. “It also has
something to do with the talented, dedicated,
caring and compassionate people I have the
pleasure of working with.” n

Views from cle

Photo by Kelsey Sadoff

The “Trends in Employment Law” session addressed trends, including misclassification of
employees. From left to right, faculty included: MBA Secretary and Centennial Conference
Co-Chair Marsha V. Kazarosian of Kazarosian Law Office in Haverhill, Hon. Nancy S.
Holtz of the Superior Court, and Denise I. Murphy of Rubin and Rudman LLP in Boston.
Photo by Kelsey Sadoff

Photo by Bill Archambeault

An audience member browses one of the web pages discussed during “60 Sites to
Bring your Firm Into the Future,” which was led by panelists, from left to right:
Rodney Dowell of the Law Office Management Assistance Program in Boston, Robert
J. Ambrogi of the Law Office of Robert J. Ambrogi in Rockport, and Alan J. Klevan of
Klevan & Klevan LLP in Wellesley.

The “Criminal Law — A View from the
Bench” session included a discussion on
certain substantive areas of law, including
harassment prevention orders and how they
are impacting courts. From left to right, faculty
included: Moderator Lee J. Gartenberg of the
Middlesex County Sheriff’s Dept. in North
Billerica; Hon. Jay D. Blitzman of the Juvenile
Court; Mary Beth Brady, clerk-magistrate of
Malden District Court; Hon. Robert Ronquillo
Jr. of the Boston Municipal Court and Hon.
David Ricciardone or the Superior Court.

Photo by Bill Archambeault

John V. Phelps, of Womack,
Landis, helps & McNeil in
Jonesboro, Ark., conducts
a mock voir dire exercise
in the “Voir Dire” session.
Behind him are (left) James
M. Campbell of Campbell,
Campbell, Edwards &
Conroy PC in Boston and
(not pictured) moderator
Christopher A. Duggan
of Smith & Duggan LLP in
Boston.
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State’s chief justices give overview of budget
constraints and new developments in their courts
by Jennifer Rosinski
The message from nine of the state’s
chief justices was clear and consistent:
budget cuts have forced them to do more
with less, and technology has helped keep
on top of the mounting workload.
That overview came during the “Hail
to the Chiefs” bench-bar panel moderated by Supreme Judicial Court Associate Justice Ralph D. Gants. The panel
wrapped up day one of the Massachusetts
Bar Association’s Centennial Conference
on May 18 at the Boston Sheraton Hotel.
“Where we go from here remains
a good question,” Chief Justice for Administration and Management Robert A.
Mulligan said after giving an overview of
the courts’ $85 million in budget reductions since fiscal 2009. Just one day earlier, the Senate Ways & Means Committee released its fiscal 2012 budget, which
funds the Trial Court at $519.8 million,
a $24.3 million cut. He suggested civil
cases will be affected.
“We’re at the point where we are going to have to take measures,” Mulligan
said. “We will not be able to deliver justice at every courthouse from 8 to 4 five
days a week.”
The Business Litigation Session
should not be affected, however, Superior Court Chief Justice Barbara J. Rouse
said. In its eleventh year, the BLS has
firmer trial dates and is trying more cases. “The BLS has actually gotten more
effective and productive,” she said. “The
bottom line is the BLS is alive and well,
but we’re feeling the pinch.”
Despite a shortage of assistant clerks,
District Court Chief Justice Lynda M.
Connolly said, drug, gun, mental health
and veteran sessions still manage to expedite cases across the state. “One of the
most exciting and innovative things we
do in the district court are these specialty
sessions.”
The bar and the judiciary must work
together and “speak with one voice” to
better educate the Legislature and public
about the need for adequate court funding, Boston Municipal Court Chief Jus-

Photos by Merrill Shea

Top row from left to right: MBA Treasurer Robert L. Holloway Jr.; Housing Court Chief Justice Steven D. Pierce;
Juvenile Court Chief Justice Michael F. Edgerton; Land Court Chief Justice Karyn F. Scheier; Superior Court
Chief Justice Barbara J. Rouse; panel moderator Supreme Judicial Court Associate Justice Ralph D. Gants; MBA
President Denise Squillante; MBA Vice President and Centennial Conference Co-Chair Douglas K. Sheff.
Bottom row from left to right: District Court Chief Justice Lynda M. Connolly; Probate and Family Court Chief
Justice Paula M. Carey; Boston Municipal Court Chief Justice Charles R. Johnson; Chief Justice for Administration
and Management Robert A. Mulligan; Appeals Court Chief Justice Phillip Rapoza.

MBA Public Service Award honoree Supreme Judicial Court Clerk for Suffolk County Maura S. Doyle (center in
blue jacket) credited her staff as being the “most knowledgeable and talented” in the court system and thanked
them publicly for making “this night possible for me” at the “Hail to the Chiefs” Bench-Bar panel.
tice Charles R. Johnson said. “We see the
bar as the most effective advocate for the
judiciary,” he said. “Without the bar, we
do not have a voice.”
Volunteer lawyers have really stepped
up their level of generosity during this
time of fiscal constraint, Probate and Family Court Chief Justice Paula M. Carey
said. There are only three law clerks for

51 judges, who are all overworked. Decisions are delayed and some counties have
no secretaries. “I can’t thank you enough
for the work you do in our courts,” she
said. “It’s tough out there.”
Housing Court Chief Justice Steven
D. Pierce wants some of those volunteers to move over to his court, where
more help is needed for self-represented

litigants and with the Lawyer for a Day
and Limited Assistance Representation
programs, he said. “We need lawyers in
our courts for a list of reasons so justice
is done,” Pierce said.
Technology is helping the Appeals
Court work smarter and more efficiently
while it struggles with a growing caseload, Appeals Court Chief Justice Phillip
Rapoza said. The court is moving away
from paper to electronic transactions, and
has two new pilot programs; one that allows for filing civil dockets online and
another that accepts electronic payments
on a limited basis, he said. “The bleak
picture is an opportunity for new technology to help us to conduct our business,”
Rapoza said.
Efficiency is also the focus of changes at the Juvenile Court, and among the
items staff and judges are being trained
on is videoconferencing, said Juvenile
Court Chief Justice Michael F. Edgerton.
These tough economic times have
made a tremendous impact on the Land
Court, which is dealing with a large number of foreclosures, Land Court Chief
Justice Karyn F. Scheier said. At the
peak, the court was receiving 130 cases a
day. That number has now dropped to 70
cases a day, but is expected to rise once
the mortgage industry completes its reform of the foreclosure process. “We’re
triaging every day,” said Scheier, who
added that she does not believe judicial
foreclosure is the answer.
“Hail to the Chiefs” closed with a
reception, where SJC Suffolk County
Clerk Maura S. Doyle received the MBA
Public Service Award. Doyle is the first
woman to hold the position of SJC Clerk
for Suffolk County since the position’s
inception in 1692, and the first woman to
hold a Suffolk County-wide elected office.
A Suffolk University Law School
graduate, Doyle is responsible for managing the SJC’s single justice caseload,
appeals from state registration boards
and agencies, all matters concerning the
admission of attorneys to the Massachusetts bar and attorney discipline. n

In remembrance: Richard G. Mintz
by Douglas K. Sheff
Richard G. Mintz joined Mintz, Levin
and Cohn on Oct. 2, 1948, when it was
located at 50 Federal St. in Boston. The
firm consisted of three partners at the time
— Herman Mintz (Richard’s father), Ben
Levin and Haskell Cohn. Richard, the firm’s
eighth lawyer, earned a starting salary of
$2,400. The partners taught Richard how to
be creative and entrepreneurial while maintaining a gentle and humane approach to
clients and co-workers. Throughout his career, Richard cared for both as family. Richard helped usher in tremendous success for
his firm without losing any of the humanity
instilled in its members from the beginning.
Now Mintz Levin, the firm has nearly 500
lawyers in eight offices today.
In a time when it was difficult for Jewish attorneys to gain employment in an established firm, Richard helped to build one
which was inclusive — not just to Jews, but
to every race, belief and orientation. Suc-

cess was never taken for granted, but rather,
inspired members of the firm to give back
to the community. Richard’s contributions,
with the law firm, helped make it possible
for such charitable institutions such as the
Jimmy Fund and the Dana-Farber Cancer
Institute to flourish.
The firm is proud to
have created a nationally
renowned
Domestic Violence
Prevention Program,
for which it provides
countless hours of pro
bono.
Richard G. Mintz
Richard attended
Andover before entering Harvard University in 1939. After World War II began, he
left Harvard to join the U.S. Navy as a pilot.
After the war, although he never completed
his undergraduate education at Harvard, he
was admitted to Harvard Law School.
Richard practiced law for 63 years,
spending his entire career at the firm that
bore his family name. He was a fixture in

Boston’s legal community and in the community at large. Richard Mintz practiced in
the firm’s Business Law, Trusts and Estates
and Real Estate Sections.
Richard was the soul of Mintz, Levin,
and all those who came to know him benefitted greatly from his wisdom, generosity
and extraordinary compassion. His consideration and concern for every individual
knew no limitations. His giving for newborn children, his welcoming of new employees, his mentoring of young lawyers
and his counseling of those in distress were
but a few of the quiet reflections of this
great man.
In a note to the firm following Richard’s
passing, Chairman Bob Popeo wrote:
“Richard enhanced the reputation of this
firm by his consummate skills as an attorney,
which earned for him the respect and admiration of his clients, colleagues, lawyers,
judges and the larger community in which
he lived. His infectious enthusiasm for the
law firm and his sincere and deep love for
the people who comprised it, helped shape

the identity of the firm and created a unique
culture that will be his greatest legacy.”
In 2010, at the age of 88, Richard said:
“It’s been a wonderful journey. I hope
it isn’t over yet … I still have five or eight
clients that I work with, to have the opportunity to attend members meeting, retreats, to visit other offices, and this is very
unusual because when I had my 60th law
school reunion in 2008, I found that of the
23 of us that returned to the reunion, I was
the only one who had been a member of a
firm that still had a place to go and practice
law … And that, I think, is perhaps what
gives this firm the opportunity to continue
to have and to appreciate the values that the
original partners had, and that the second
and third and fourth waves have had, and
maybe gives a better chance for that to be
continued.”
Richard will be sorely missed by the entire Massachusetts legal community. n
Douglas K. Sheff, a vice president of the Massachusetts
Bar Association, is senior partner at Sheff Law Offices.
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MBA honors Judge Gertner,
Keating, Mintz at Centennial Ball
by Bill Archambeault
On the occasion of its 100th anniversary
celebration, the Massachusetts Bar Association honored a number of legal professionals for their contributions at this year’s Centennial Ball.

MBA Chief Justice Edward
F. Hennessey Award

U.S. District Court
Judge Nancy Gertner
The award is given to individuals who
have demonstrated extraordinary leadership
and dedication to improving the administration of justice, furthering public understanding of, and respect for, the law; advancing
legal scholarship and enriching the literature of the law, and, in so doing, upholding
the highest traditions of public service.
MBA President-elect Richard P. Campbell presented retiring U.S. District Court
Judge Nancy Gertner with the MBA Chief
Justice Edward F. Hennessey Award.
The award, which is decided by special
vote of the MBA’s Executive Committee,
has been given only five other times, to:
Chief Justice Edward F. Hennessey (1988),
Hon. Joseph L. Tauro (1993), Hon. William
G. Young (2006), Hon. Christopher Armstrong (2008) and Chief Justice Margaret H.
Marshall (2009).
Gertner gave a humorously self-deprecating acceptance speech in which she described her transition in 1994 from a trial
defense attorney to judge, replacing retiring
Judge A. David Mazzone. After exhaustively studying the case materials, she took
her seat for the first time and realized she
couldn’t see out over the judge’s bench.
“My first order as a federal judge was to
order phone books” to sit on, she said. She
also recalled walking into the courtroom
without her robes on, and once, carrying her
pocketbook into the courtroom with her.
Gertner’s autobiography, In Defense of
Women: Memoirs of an Unrepentant Advocate, was published in April, and her reputation for speaking out has earned her attention within the profession.
“We don’t want judges to be machines.
We want judges to know what they believe
in. I wrote countless opinions because I
wanted people to know where I was coming
from. I created space for that kind of discussion, and it is with considerable sadness that
I’m retiring as of Sept. 1,” she said, before
hinting at her post-judicial career.
“I want to speak, I want to write, I want
to talk about what these experiences have
been like,” said Gertner, who will be a lecturer on law at Harvard Law School starting
in the winter 2011 term.
“Retirement, candidly, is not what I have
in mind,” she said, predicting “a Wikileaks

Photo by Merrill Shea

Honored for demonstrating extraordinary leadership
and dedication to improving the administration of
justice, retiring U.S. District Court Judge Nancy
Gertner accepts the MBA’s Hennessey Award from
MBA President-elect Richard P. Campbell.

The MBA honored the late Richard G. Mintz of Mintz
Levin with a posthumous centennial award. R. Robert
Popeo (left), chairman of Mintz Levin, accepts the
centennial award on behalf of Mintz from MBA Vice
President Douglas K. Sheff.
dump” of briefs she’s been saving up on
Sept. 2, the day after she retires, alluding to
the controversial online release of confidential U.S. documents.

MBA Gold Medal Award

Attorney
Michael B. Keating
The award is given to individuals who
have provided outstanding legal services
that have benefited the legal profession in
Massachusetts. Candidates must have performed actions that have enhance the image of the legal profession and the MBA,
and demonstrate a commitment to public
service and the principles embodied in the
MBA.
MBA Past President Leo V. Boyle introduced MBA Gold Medal Award recipient
Michael B. Keating as the “classic lawyerstatesman.”
“Mike Keating, this is our hall of fame,
and you deserve to be in it,” Boyle said,
acknowledging Keating’s role as the chair-

Sen. Kerry offers congratulations
U.S. Sen. John Kerry
(left) celebrates
the MBA’s 100th
anniversary with
MBA President Denise
Squillante (right)
and MBA Treasurer
Robert L. Holloway Jr.
(middle).
Photo by Merrill Shea

MBA Past President Leo V. Boyle (left) presents
the MBA’s Gold Medal award to Foley Hoag’s
Michael B. Keating (right). Keating was recognized
for providing outstanding legal services that have
benefited the legal profession in Massachusetts.
man of the Supreme Judicial Court’s Court
Management Advisory Board, describing
his leadership as “visionary.”
If the Massachusetts Legislature institutes major court reform legislation, Boyle
said, Keating will deserve a share of the
credit.
Keating, a partner at Foley Hoag LLP
and the chairman of its Litigation Department, credited the MBA for outstanding
public service work and its steadfast advocacy for the courts.
“No organization has stepped forward
more aggressively” and effectively for the
proper funding of the courts, Keating said.
“This is not easy advocacy.”

MBA Centennial Award

Attorney
Richard G. Mintz
Presented to a person of extraordinary
achievement who materially advanced the
rule of law, enhanced the integrity of lawyers, judges or the legal profession, engaged
in important legal scholarship, or protected
the democratic principles upon which the
country was founded.
MBA Vice President Douglas K. Sheff
delivered a presentation honoring his mentor
Richard G. Mintz, who died April 20 at the
age of 89. Against the backdrop of old photos of Mintz and an audio snippet of Mintz
speaking, Sheff gave an overview of Mintz’s
contributions to his firm and the profession.
(See Mintz tribute, p. 14.)
The son of one of the firm’s founders,
Mintz was the eighth attorney hired. Practicing in its Real Estate, Trust and Estates
and Corporate Sections, Mintz had been
with the firm more than 60 years.
“Richard’s career began at the outset
of a tremendous transformation at Mintz
Levin, and he helped to usher in remarkable
success for the firm without losing any of
the humanity instilled in its members from
the very beginning,” Sheff said.
“With Richard’s blessing, Mintz Levin
has sought to give back to the community,
and in fact helped make it possible for such
charitable institutions as the Jimmy fund
and the Dana Farber Hospital to flourish.
It created a nationally renowned Domestic
Violence Prevention Program that made
Richard extremely proud, and then provided
countless hours pro bono to ensure its success. Richard was always active in Vilna
Shul, environmental groups and Discovering Justice, which prepares inner-city kids
for the legal profession.”
Mintz Chairman Robert Popeo accepted
the award on his behalf. n

Centennial Ball Keynote speaker Supreme Court
Associate Justice Stephen G. Breyer celebrates the
MBA’s century of service to the public, profession
and rule of law.

Breyer applauds
MBA’s heritage,
promising future
breyer
Continued from page 1
hundredth anniversary,” Squillante said.
“Tonight, we celebrate the MBA’s rich
heritage and look to its promising future.
I welcome the opportunity to work with
many of you to begin its next century of
service to the public, the profession and the
rule of law.”
MBA Past President Michael E. Mone
(1993-94), a civil litigation trial attorney
with Esdaile, Barrett & Esdaile, introduced
Breyer: “He does us a great honor being
here tonight. He is a great scholar.”
Breyer, who was appointed to the Supreme Court in 1994 after serving as chief
justice of the U.S. Court of Appeals, touched
upon the MBA’s history. While practicing
law is not as simple as it used to be, Breyer
noted that the MBA has remained true to its
founding principles.
“It isn’t surprising to me that the Massachusetts Bar Association holds the position
of respect that it does,” he said. Looking
back to the start of the MBA, Breyer noted,
“This organization was founded by Holmes
and Brandeis. And it was racially integrated
from the start.”
He rattled off a number of the association’s historical responsibilities — including public service, defending the judiciary
and nurturing students’ civic knowledge —
noting that a century later, it’s “the same
job, but tougher now.”
He also talked about the importance
of the U.S. Constitution, but also about
how important it is in the way it’s used to
reach landmark rulings like 1954’s Brown
v. Board of Education, and then in the way
it was used in 1957 to physically escort
black students into a Little Rock, Ark. high
school safely.
“That was a great day: A great day for
the law, a great day for equality, and a great
day for the United States of America,” Breyer said, adding that “No law is any better
than the will of the people to enforce it.”
Breyer said he was impressed by the
turnout, saying that seeing so many lawyers turn out reflects well on the profession
and the important work lawyers are called
upon to do, particularly in terms of public
service.
He ended on a rousing note in honor of
the event’s milestone: “The only five words
I really want to say are ‘happy birthday,
Massachusetts Bar Association!’” n
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centennial
Signature
SponSor

P l at i n u m

The MBA extends its
deepest appreciation
to all Centennial

Gold

Sponsors for their
generous support of
the MBA’s 100-year
celebration and their

S i lv e r

commitment to the
continued success
of the association.
Thank you.

Also, a sincere thanks

Bronze

to the Centennial
Commission for its
work leading up to
the MBA Centennial
Conference and Ball.
Chair: Hon. John M. Greaney (ret.)
Hon. Peter W. Agnes Jr.

Robert L. Holloway Jr.

Leo V. Boyle

Marsha V. Kazarosian

Robert J. Brink

Hon. Mark Mason

Wayne A. Budd

Jeffrey L. McCormick

Richard P. Campbell

Edward W. McIntyre

Chief Justice Paula M. Carey

Michael E. Mone

John J. Carroll Jr.

Tricia M. Oliver

Jeffrey N. Catalano

Lonnie A. Powers

Hon. Cynthia J. Cohen

James G. Reardon Jr.

Walter A. Costello Jr.

Edward P. Ryan Jr.

Kevin G. Diamond

Douglas K. Sheff

Mark J. Doherty

Hon. Francis X. Spina

Hon. Wilbur P. Edwards Jr.

Denise Squillante

Elaine M. Epstein

Paul R. Sugarman

Hon. Dina E. Fein

James T. Van Buren

Lisa A. Ferrara

Richard C. Van Nostrand

Francis A. Ford

Albert W. Wallis

Michael S. Greco

David W. White Jr.

Roy A. Hammer

Margaret D. Xifaras

Martin W. Healy

Valerie A. Yarashus

Friends
Boston Bar association
Boston College law School
the Boston Foundation
Boston university law School
Bristol County Bar association
Citizens-union Bank
Conn, Kavanaugh, rosenthal,
Peisch & Ford llP
deutsch, Williams, Brooks,
derensis & Holland PC
essex County Bar association
exponent ®
Fitzgerald dispute resolution llC
Hampden County Bar association
Harvard law School
JamS

Kazarosian Law Offices and
Kathleen m. o’donnell, esq.
Keches law Group PC
Kenney & Sams PC
Law Office of Denise Squillante PC
libby Hoopes PC
lubin & meyer PC
massachusetts Bar Foundation
massachusetts academy of
trial attorneys
massachusetts defense lawyers
association
middlesex County Bar association
morrison mahoney llP
Morrissey, Wilson & Zafiropoulos LLP
new england law | Boston
northeastern university School of law

specialty sponsor:

nutter, mcClennen & Fish llP
Partridge, Snow & Hahn llP
Plymouth County Bar association
robins, Kaplan, miller & Ciresi llP
robinson donovan PC
roger Williams university
School of law
Shapiro, Haber & urmy llP
Suffolk university law School
Sugarman and Sugarman PC
university of massachusetts
School of law
vacovec, mayotte & Singer llP
Western new england College
School of law
Worcester County Bar association

o’Connor & drew PC

individual sponsors
Berkshire County Bar association
Gerald J. Caruso, esq.
david J. Correira, esq.
Walter a. Costello Jr., esq.
lewis C. eisenberg, esq.

Federal Bar association
veronica J. Fenton, esq.
Susan B. Grandis, esq.
massachusetts Black lawyers
association

Harold B. murphy, esq.
denise i. murphy, esq.
o’Connor & drew PC
alice e. richmond, esq.
Charles Waters, esq.
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MBA Centennial

Presidential profiles:
The 1980s is a decade
of firsts for state bar
leadership

At the turn of the decade, the Massachusetts
Bar Association elected Wayne A. Budd president (1979-80).
He was not just
the first black
president of the
The Massachusetts Bar Association,
MBA, he was the
which was formed in 1910 and incorpofirst black presirated in 1911, celebrates its centennial
dent of any state
anniversary with a number of events
bar association.
this year. As part of that observance,
He was also the
Lawyers Journal and e-Journal will
youngest MBA
highlight past presidents, interesting
president. His
MBA trivia and list upcoming centenprominence in
nial events.
the legal field From left to right: MBA Past President
Material from Fiat Justitia, A HisRo
y
came at a time A. Hammer (1978-79) accepts the 1984 MBA
tory
of the Massachusetts Bar Associawhen blacks Gold Medal Award for his years of service
tion
1910-1985,
by Robert J. Brink, was
from Past President Ric
hard
made up a tiny
used for this story. Compiled by Bill Ar(1970-72) and President Ric K. Donohue
hard G. Hoffman
fraction — not (19
chambeault.
84-85).
even 2 percent — of the state’s lawyers
in 1983.
purchase and ribbon-cutting ceremony in the fall of
Several years later, Alice Richmond set another
1984 was accomplished due to the efforts — over
milestone, as she became the MBA’s first woman
nearly two decades — of a number of presidents
president (1986-87).
and other volunteers.
During Richmond’s term, she attracted attention
Michael S. Greco, who led the headquarters
to Massachusetts’ homeless in the post-Vietnam era,
search committee and would later become president
and the MBA addressed the improper conduct of
of the American Bar Association, addressed the issome judges toward female trial lawyers, who were
sue of professionalism in the profession upon the
becoming a greater presence in the courtroom.
start of his 1985-86 term. He immediately launched
The organization experienced another first
a statewide MBA Commission on Lawyer Profeswhen, in 1984, the MBA became a homeowner,
sionalism.
having acquired 20 West St. after years of moving
“Throughout the nation, there is a concern
from rented office to rented office in Boston. The
among thoughtful lawyers … that there has been

1980: Richard D. Gelinas is elected president
of the MBA.
1981: Thomas J. Wynn is elected president of
the MBA.
1982: Daniel O. Mahone is elected president
of the MBA.
1982: Carl Modecki resigns as executive director. During his tenure, the association’s membership nearly triples, the staff increases from
two full-time employees to 20, and the budget
increases from about $83,000 to $1.6 million.
He is succeeded by Daniel Hovey, who remains
for two years.
1983: William E. Bernstein is elected president
of the MBA.
1984: Richard G. Hoffman is elected president
of the MBA.
1984: After three years of searching and negotiating, the MBA moves into 20 West St., the
first building it owns outright, and its current
home. Built in 1922, it was featured in the August 1923 issue of The Architectural Forum as
“an excellent example of the ‘Renaissance Revival’ style.” From the early 1930s through the
1970s, it housed a restaurant and candy store
belonging to the Schraffts family. At the time

MBA President Michael S. Greco (1985-86) passes the
gavel to Alice E. Richmond, the MBA’s first female president
(1986-87).
significant erosion of lawyer professionalism, and
not just in terms of competence or ethical conduct,
but in terms of civilities between lawyers, and in
the courtesy and consideration given by lawyers in
dealing with their clients, with other professionals
and the courts.”
Greco also played a nationally visible and vocal
role advocating greater funding for legal services
for the poor, testifying before the Legal Services
Corp. board, a Senate subcommittee and an ABA
subcommittee.
Increasing funding for legal aid had been championed nearly a decade earlier by MBA President
Roy A. Hammer (1978-79), who made the approval
of an Interest On Lawyers Trust Accounts program
(IOLTA) a top priority in 1978. But it would take
years of perseverance by Hammer and others to see
the program launched in Massachusetts.
Using the interest from clients’ accounts to
fund millions in court-approved public service programs was a novel approach in the late 1970s and
early 1980s, and it wasn’t until July 1985 that the
Supreme Judicial Court approved a petition by the
MBA, the Massachusetts Legal Assistance Corp.
and the Boston Bar Association to create the program. n

Timeline 1980s
the MBA purchases the building, it has been vacant for a decade, a decrepit hulk on a street on
the edges of the Combat Zone, one of Boston’s
most notorious neighborhoods. It is now on the
National Register of Historic Places.
1985: Michael S. Greco is elected president of the
MBA.
1985: A University of North Carolina study finds
that the Massachusetts Law Review is the legal periodical cited most often by courts in the United
States.
1985: Roy A. Hammer receives the Gold Medal
Award.
1985: The Interest on Lawyers’ Trust Accounts
(IOLTA) program is approved in
Massachusetts.

Massachusetts was on the forefront of racial
equality in the legal field in the mid-1800s, as
home to the first black lawyer, the first black
judge, the first black law school graduate, the
first black admitted to practice before the U.S.
Supreme Court and the first blacks to serve on a
state legislature.
Although racial problems rose again in
Massachusetts during the busing riots and in
simmering tensions, Wayne Budd was
elected by the MBA to become the

1986: The legal community is shaken by the
dissolution of Herrick & Smith, one of the city’s
oldest and largest firms, because the firm felt it
could not be successful in the new, highly competitive marketplace.
1986: Alice E. Richmond is elected president
of the MBA. She is the first female president in
the history of the organization.
1986: The MBA celebrates its 75th anniversary.
1987: John M. Callahan is elected president of
the MBA.
1989: Thomas F. Maffei is elected president of
the MBA. n

first black state bar association president in the
nation.
In the early 20th century, aspiring lawyers
qualified for the bar by clerking with or shadowing
practicing attorneys. However, the growth in
importance of law schools changed the focus of
lawyers away from strict memorization of the law.
MBA President Mayo Shattuck aimed to solve
the gap between theory and practice and to offer
“refresher courses” for returning World War II
veterans through the MBA’s annual Massachusetts
Law Institute, which would become the Continuing
Legal Education program. n
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Calendar of Events
Friday, June 3

Wednesday, June 29

Developing Your Life Portfolio
Noon–1 p.m.
NOTE: There is no on-site attendance
for Legal Chats

The Life Cycle of a Business,
Luncheon Roundtable Series
Session IV: The End of a
Business
Noon–2 p.m.
MBA, 20 West St., Boston

Monday, June 6
32nd Annual Labor &
Employment Law Spring
Conference
9 a.m.–5 p.m.
The Colonnade Hotel, 120 Huntington Ave.,
Boston

Thursday, June 30

Juvenile & Child Welfare Law
Bench-Bar open meeting
3:30–5:30 p.m.
MBA, 20 West St., Boston

Wednesday, July 6

Friday, June 10
The MBA Pro Bono Prescription
Noon–1 p.m.
NOTE: There is no on-site attendance for Legal
Chats

Monday, June 13
Alimony: Beyond the
Fundamentals
4–7 p.m.
Barnstable Probate and Family Court, 3195
Main St., Barnstable

Tuesday, June 14

Lawyers Have Heart 5k Road
Race & Summer Celebration
7:30–10:30 p.m.
Bank of American Pavilion, 290 Northern
Ave., Boston

Employment Law Basics
4–7 p.m.
MBA, 20 West St., Boston

Tuesday, July 19

The Life Cycle of a Business,
Luncheon Roundtable Series
Session III: Business Location/
Financing
Noon–2 p.m.
MBA, 20 West St., Boston

Handling Depositions with
Confidence
2–5 p.m.
MBA, 20 West St., Boston

Wednesday, June 22
Health Law Conference
9 a.m.–2 p.m.
MBA, 20 West St., Boston
Bench Bar Voir Dire Forum
4–7 p.m.
MCLE, 10 Winter St., Boston

Thursday, June 23
When the Litigation is Over:
Taxation of Damages and
Release of the Medicare Lien
4–7 p.m.
MBA, 20 West St., Boston

Volunteer
attorneys
include,
from front to
back: Gabriel
Cheong,
James
Gallagher,
Paul Carchidi
and Saul
Benowitz.

Thursday, July 14

Monday, July 25

Shakespeare and the Law
2011: The Merchant of Venice
5:30 p.m.
Cutler Majestic Theatre, 219 Tremont St.,
Boston

The MBA Young Lawyers Division is
participating in Boston’s 4th Annual 5K
Road Race & Summer Celebration on
June 30 at the Bank of America Pavilion
in Boston. The race will be from 7 to 8
p.m., and the celebration will go from
7:30 to 10 p.m.

The mission of the American Heart
Association (AHA) is building healthier
lives, free of cardiovascular diseases and
stroke, the number one and number three
killers of Americans. Lawyers Have Heart
takes a critical step toward raising vital
funds and awareness of heart disease and
stroke, both of which profoundly affect
the legal profession.
For more information, including a
schedule of events, or to sign up to join
the Young Lawyers Division Team, go
to www.massbar.org/events/calendar and
click on the June 30 listing. n

District Court Survival Guide:
Civil Practice
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, June 15

Tuesday, June 21

Lawyers Have
Heart 5k Road
Race & Summer
Celebration

Tuesday, July 12

Fundamentals of Civil Motion
Practice
4–7 p.m.
MBA, 20 West St., Boston

Fifth Annual Public Law
Conference
9 a.m.–2 p.m.
MBA, 20 West St., Boston

Section Spotlight

MBA Monthly Dial-A-Lawyer
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

E-Discovery on a Budget
4–7 p.m.
MBA, 20 West St., Boston

Thursday, June 16

Bar News

Tuesday, July 26
District Court Survival Guide —
Criminal Practice
4–7 p.m.
MBA, 20 West St., Boston

Thursday, July 28
Basics of Developing
an Estate Plan
4–7 p.m.
MBA, 20 West St., Boston

Wednesday, Aug. 3
MBA Monthly Dial-A-Lawyer
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, Aug. 18
Third Annual Summer Social
5:30–7:30 p.m.
Tia’s, 200 Atlantic Ave., Boston

Real-time webcast
available for purchase
through MBA On Demand
at www.massbar.org/
ondemand.

Photo by Bill
Archambeault

Biannual Dial-A-Lawyer
Program provides free
legal advice to veterans
The Veterans’ Dial-A-Lawyer Program
held April 27 at the Massachusetts Bar Association’s Boston office provided free legal advice to 60 veterans or their family.
Ten volunteer lawyers answered calls on a
number of questions, with most having to do
with veterans’ benefits.
Gail McAuliffe and John Hogan from
the Dept. of Veteran Services were available
to assist attorneys with callers’ questions.
A supplement to the monthly Dial-ALawyer Program, the veterans’ program is
part of the MBA’s Serving Our Veterans in
the Law initiative.
“We want to ensure that Massachusetts
veterans have access to the care and benefits
they have earned. Partnering with the Mas-

sachusetts Bar Association provides an additional opportunity for veterans to gain access
to important information and services,” said
Department of Veterans’ Services Secretary
Coleman Nee. “We are proud to continue
this partnership with the Massachusetts Bar
Association and grateful for their continued
commitment to Massachusetts’ veterans.”
The Veterans Dial-A-Lawyer is provided
at no charge as a public service of the MBA
with the financial support of the Massachusetts Bar Foundation, the philanthropic partner of the MBA. The MBA acknowledges
its partnership with the Massachusetts Department of Veterans’ Services and thanks it
for its important role in the success of the
program. n

office space

For Lease: Wellesley Office Suites
40 Grove Street, ( In Wellesley Square)


1,176—1,668 square feet



On-site parking (1/3 covered)

20 and 83 Walnut Street , (By Charles River)


294—5,665 square feet



At Route 16 & I-95 interchange

16 Laurel Avenue, (Wellesley Landmark)


6,015 square feet



Penthouse suite

Indicates recorded session
available for purchase (after
live program) through MBA On
Demand at www.massbar.org/
cle/mba-on-demand.

For more information,
visit www.massbar.org/events/calendar.

Phone: 781-235-4300
info@haynesmanagement.com
www.haynesmanagement.com

YOUR
AD
NEEDS TO BE
HERE.
For all your
advertising needs
in the Massachusetts
Lawyers Journal,
contact
Mark Schultz.
(617) 896-5323
mschultz@thewarrengroup.com
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Bar News

HOD discusses cameras in courtroom, social host law
by Tricia M. Oliver
The Massachusetts Bar Association
House of Delegates convened for the final
time this association year on May 18 at the
Sheraton Boston as part of this year’s Centennial Conference. Among the topics covered were cameras in the courtroom and the
social host law. The ceremonial presentation
of the gavel from outgoing MBA President
Denise Squillante to President-elect Richard
P. Campbell also took place.
Present to lead the discussion on cameras in the court were WBUR Executive
Editor of New Media John Davidow and
Supreme Judicial Court Associate Justice
Robert J. Cordy, co-chair of the SJC Judiciary-Media Committee. They shared with
the group the nature of and logistics related
to the pilot project involving live streaming
video in Quincy District Court, made possible through WBUR-FM with funding from
the Knight Foundation. They also spoke to
the broader concept of cameras in the courtroom.
According to Cordy, it is “not whether
this is going to happen, but rather how we
can manage it.”
Delegates watched and listened to a portion of the court proceedings through the live
feed at www.opencourt.us, which is made
viewable or not, based on the judge’s discretion given safety and privacy issues with
each case.
“It’s not the project that controls the
camera, it’s the judge,” explained Davidow.
Many delegates offered comments for
and against expanding the project beyond
the Quincy court. Concerns were raised relative to cameras in the courtroom contribut-

Photos by Tricia M. Oliver

MBA President Denise Squillante passes the ceremonial
gavel to MBA President-elect Richard P. Campbell, who
will begin his term as president Sept. 1.
Supreme Judicial Court Associate Justice Robert Cordy addresses delegates with WBUR Executive Producer John
Davidow (background). MBA President Denise Squillante is seated.
ing to misinformation; taking one step of
the judicial process out of context (i.e. an
arraignment); putting judges’ safety in jeopardy; and weakening judicial independence.
Those who supported such access pointed to
the constitutional right of access and the educational and awareness value to the public.
For more information on this topic, see the
President’s Message on page 1.
Following a PowerPoint presentation
on the topic of strengthening the state’s social host law to ensure civil liability is well
defined alongside criminal law, delegates
unanimously voted to support Campbell’s
proposed legislation.
Other business included:
• Approval of the 2011-12 report of the
Nominating Committee that included the
following officer slate for the MBA’s next
association year: President-elect Robert
L. Holloway Jr.; Treasurer Douglas K.
Sheff; Vice Presidents Jeffrey N. Cata-

A Sixty Year Tradition
of Representing
the Seriously Injured

T e a m a p p r o ac h
c u T T i n g e d g e a d vo c ac y
S u p e r i o r r e S u lT S

lano and Marsha Kazarosian; and Secretary Robert W. Harnais. Current MBA
President-elect Campbell automatically
ascends to president on Sept. 1, 2011.
• Chief Legal Counsel and Chief Operating Officer Martin W. Healy provided an
overview of a particularly busy legislative session. Healy explained the MBA’s
support of the House version of court reform, but stressed concern over the Senate version; announced that the Senate’s
version of the state budget reveals a $25
million shortfall of last year’s appropriation to fund the courts and called on delegates to reach out to legislators on the
importance of adequate court funding;
and reminded the House of the MBA’s
efforts on health care reform and the
much-anticipated alimony reform (see
page 25 for related article).
• Alternative Dispute Resolution Committee Co-Chair Katherine Hesse provided

an informational report on the Uniform
Collaborative Law Act.
• Criminal Justice Chair Michael Fabbri
and Vice Chair Radha Natarajan presented the Report of the Standing Advisory
Committee on the Rules of Criminal Procedure pertaining to Rule 7. Two major
revisions — one eliminating the initial
appearance as a step prior to arraignment
and another eliminating the procedure
that allows defendants who have retained
counsel to avoid appearing at their arraignment — were included in the report
and received delegates’ support.
Prior to the close of the May 18 meeting,
Squillante passed the ceremonial gavel to
Campbell. Following the traditional exercise,
Campbell offered remarks that highlighted
Squillante’s many contributions to the MBA,
not only during the present association year,
but in her years of service leading up to the
MBA’s centennial year.
“What a president she has been,” said
Campbell. n

IPSO FACTO
NE AT- O

there are consequences to using a
custom-tailored cle and research tool
like the ali-aba knowledge portal. your
entire firm will have access to our
vast research archives. you’ll choose
your own materials, pay only for
what you use and save money doing
it. you’ll streamline administration,
attract, retain and advance top talent.
in short, access to this depth and
caliber of resources tends to make
your staff wiser, your clients happier
and your competition rather nervous.

Sheff Law Offices, P.C.
Ten Tremont Street, Boston, MA 02108
617-227-7000 www.shefflaw.com
Integrity • Compassion • Excellence

comprehensive legal education,
custom-built for your firm.
to schedule a live demonstration,
visit ali-aba.org/portal or call us at 1-800-cle-news.
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Campo
mediation, LLC
Providing
Mediation
Services for the
Legal, Business
& Insurance
Communities

hon. BEVERLY W. BOORSTEIN (ret.)
dispute resolution

Fair and effective
dispute resolution
for your clients
MDRS:
A professional
panel of 35 skillful
and experienced
mediators and
arbitrators.

Charles M. Campo
cmc@campomediation.com

Mediating Business Disputes, Insured
Claims & Other Monetary Disputes

866-529-5300

Please visit CAMPOMEDIATION.COM
for more information.
Locations: Boston & Statewide

Settling Disputes • Managing Risk
Eliminating Uncertainty












45 Bristol Drive
South Easton,
Mass., 02375

If You Saw One?







business valuation

Qualified
Expert Witness
• Business Valuations
• Litigation Support
• Tax Analysis-Divorce

Most
People
Wouldn’t.®
Law Office of

Kenneth i. Kolpan, P.C.

• Calculation of Damages
• Trial and Deposition Assistance
• Probate Financial Statements
• Forensics

Pamela Oliver Stephenson
CPA, ABV, CDFA, FCPA

175 Federal Street,
Suite 1425,
Boston Ma, 02110

617- 426 -2558
For info on brain
injury litigation, visit

www.kolpan.com

aviation l aw

aviation l aw

Experience and
technical training

ANTHONY
TARRICONE,





Head
injury

www.beverlyboorstein.com

AviAtion LAw

www.alliedappraisal.com
(508) 755-2500

Would You Know A

tel (617) 964-8744

www.mdrs.com

Sarah E. Worley,
Conflict Resolution, P.C.

br ain injury

“Let’s Reason Together”

800-536-5520

conflict
meets
resolution.

www.worleyconflictresolution.com

Case evaluations, mediation, arbitration
and master’s hearings.

Founder

Appr aisal s

617-419-1900

I bring 45 years as a practicing attorney
and respected judge to the table.

Attorney Brian R. Jerome

Where

14 Beacon Street,
Suite 610
Boston,
Mass., 02108

I will sit down with clients and attorneys
in a private, easily accessible location.

Hearings
throughout
Massachusetts

adr

Sarah E.
Worley

Can we talk!

(508) 584-1587
pos@horizonbv.com • horizonbv.com

concentrating in
cases involving
serious personal
injuries and
wrongful death
resulting from the
operation, design, and maintenance
of all types of aircraft. Twenty-five
years experience in aviation cases
including airline, commercial and
general aviation.

makes a
difference.
John T. O’Connell is a Commercial Pilot
with Land and Sea ratings who has
been litigating commercial and general
aviation crash cases for the past 30
years. He is licensed in MA, CO, FL and
multiple federal jurisdictions including
as a patent attorney at the USPTO.

Kreindler & Kreindler LLP
277 Dartmouth St.
Boston, MA 02116
Tel (617) 424-9100
Fax (617) 424-9120
E-mail: atarricone@kreindler.com
www.kreindler.com

Business Valuation

When you
need expert
accountants
to help make
your case.
Turn to the Legal Services Team
at Kostin, Ruffkess & Company.
• Litigation Support
• Forensic Accounting
• Business Valuation
Learn more at kostin.com,
or call Steven Dane, CPA
at 413-233-2300.

O’Connell & Associates, LLC
470 Atlantic Avenue, Boston, MA 02210
(617) 996-2500 | www.oapc.com
email: oconnell@oapc.com

Construc tion cl aims

Construction Claims Expert
Witness and Claim Support
Professional Representation for
Owners, Developers, A & E Firms,
General Contractors, Subcontractors,
and others. Continuing Construction
Experience since the 1960’s.
•

•
•
•
•
•
•
•

•

Experienced in litigation, arbitration,
mediation
Knowledge of Public Bid Law
Document Review and Opinion
Building Assemblies and Envelope Analysis
Coordination of Documents
Existing Condition Property Review
Constructability Issues
Schedule, Extension of Time, and Cost
Accounting Assessments
Construction Management Practice Review
• Extensive Lawyer References

Voikos ConstruCtion
ManageMent Co., inC.
289 Salt Rock Road • Barnstable, MA 02630
Tel: 508-362-8776 • Fax: 508-385-0963
Cellular: 508-245-9239 • avoikos1@comcast.net
www.voikosconstructionmanagement.com

continued on pages 22 and 27
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for your Practice

Transforming your practice through e-learning
by Ellen Murphy
In his most recent book, The End of
Lawyers?: Rethinking the Nature of Legal
Services (Oxford University Press, 2008),
legal scholar and law futurist Richard
Susskind discusses a number of disruptive technologies that, collectively, “will
fundamentally change the face of legal
services.”
Susskind’s list of
technologies that will
disrupt law practice
includes e-learning.
He predicts, and we
are seeing evidence,
that legal e-learning
will “most obviously … transform Ellen Murphy
the way in which
lawyers, at all levels, are educated and
trained.” Already, the American Bar Association allows credit for 12 hours of
distance education toward the JD.1
For you, as practicing lawyers, elearning is transforming continuing legal
education from traditional, “just-in-case”
courses and seminars to “just-in-time”
knowledge, that, Susskind says, “is at
the fingertips of lawyers, delivered electronically, and easy to assimilate and apply.” This transformation is accelerating
through innovative ways and means of
e-learning, making relevant, up-to-date
information more widely available — including law office and practice management offerings.
The following are but a few examples
of e-learning portals with especially use-

ful law office management options, each
of which can help transform your practice, allowing you to provide your clients
with more and better value.
• Solo Practice University (http://
solopracticeuniversity.com/), a webbased educational community designed to teach the basics of running a
solo practice, has a number of courses
on management, marketing and technology. Access to the courses is available via monthly, quarterly or yearly
subscriptions, each of which entitles
you to unlimited courses during the
subscription period. Added benefits
include substantive coursework, a
networking community of similarly
situated practitioners, and previews
of course syllabi.
• Legal Talk Network (http://legaltalknetwork.com/), an online media
network, features free, original, professionally produced podcasts with
high-profile guests in an easy talk
show format. A number of the network’s regular shows are devoted to
practice management issues, including The Un-billable Hour, Law Technology Now, Legal Three Point Oh!
and Legal Toolkit. Podcasts are available on-demand not only through the
network’s website, but in a host of
user-friendly and portable options,
including ITunes U, free RSS subscriptions and various social media
sites.
• Concord Law School’s online Small
Business Practice LLM (www.smallbusinessllm.com/) is designed for

those who want an in-depth study
of the legal issues unique to small
business, an area often overlooked in
law school. The part-time program
is delivered completely online, with
downloadable lectures, synchronous
classes and electronic course materials, by both practitioners and academics from around the country. The
curriculum includes not only courses
dedicated to the issues that are especially important to start-up enterprises and small firms, but a strong focus
on the law firm as a small business
itself, with a law practice management course co-taught by two of the
country’s experts.
• West LegalEdcenter (https://westlegaledcenter.com/home/homepage.
jsf) provides access not only to practice management and other CLE, but
live conferences and seminars, more
than 7,000 online courses, compliance
tracking for each state, and various
learning management tools. Courses
are available at virtually every price
point, as are annual flat-fee subscriptions, and are searchable in multiple
ways, including by topic and states of
accreditation. Perhaps most terrific
about West’s portal is the breadth of
their content partners, resulting in the
provision of programs from outstanding local, state and national bar associations, legal and academic groups,
available in one place and delivered
right to your desk.
These are only a tiny sample of the more
sophisticated and accessible means of

Two birds with one stone:
Using class action residual funds
to support access to justice
by Robert B. Foster

Problem one
Class action settlements, which have to
be approved by the court, 1 usually include a
monetary payment to the class of plaintiffs,
along with a payment of attorneys’ fees. The
funds are typically distributed through each
class member submitting a claim, which is
reviewed to determine that it meets the conditions of the settlement,
and the proper claimed
amount is disbursed to
the claimant.
After the claims
have been administered, there is often a
significant amount of
money left in the settlement fund. The parties Robert B. Foster
and the court then face
the question of what to do with these residual
funds. There are no more plaintiffs to whom
the funds can be distributed; however, to leave
the funds undistributed defeats the purposes
of the class action and its settlement, namely
to remedy a claimed wrong done to a large
group of people.

Problem two

Ellen Murphy, JD, is the program director of the Small
Business Practice LL.M. at Kaplan University’s Concord
Law School, as well as the developer and professor for
the school’s Cross Profession Ethics course. She may be
reached at emurphy@kaplan.edu.
1)

ABA Accreditation Standard 306, Distance Education,
www.abanet.org/legaled/distanceeducation/distance.html.

Featured
Member Benefit:

IOLTA funds depend on the amount of
money in IOLTA accounts and the interest
rates paid on those accounts. In 2008, when
balances were high and interest rates strong,
IOLTA received and distributed $24 million from IOLTA accounts. When the recession began, however, the real estate transactions that provided the bulk of the balances
in IOLTA accounts decreased dramatically
and interest rates fell. As a result, in 2009,
IOLTA received $9 million — a one-year
drop of 62 percent. 2010 was hardly better,
as IOLTA accounts generated approximately
$9.3 million.
The effect of this severe drop in IOLTA
revenue on legal services programs has been
nothing short of devastating. Many legal services programs have seen their funding reduced by 50 percent or more in the last two
years, leading to layoffs of attorneys, paralegals and staff. The remaining staff cannot
begin to serve the needs of a low-income client population that has only grown because
of the same economic forces that have led to
reduced funding.
Courts are flooded with litigants with no
representation — such as low-income people
facing eviction or seeking to obtain benefits
they were wrongfully denied, or victims of
domestic violence seeking protective orders.
Simply put, without more funding for legal
services programs, more and more low-income people are without legal recourse just at
the time they need help the most.
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Access to justice is vital for low-income
people. They cannot afford lawyers to vindicate their rights under housing, benefits,

consumer and family law. Thus, it is critically
important that there be legal services programs, staffed with full-time attorneys and
paralegals, dedicated full time to serving the
legal needs of low-income people.
These programs are funded by a combination of state appropriations, federal funding, grants, contributions and the Interest on
Lawyers Trust Accounts, or IOLTA, program.
As practicing attorneys know, funds from a
closing or settlement are often held by attorneys for a very short time — a day or two —
and then distributed. The accounts into which
these funds are deposited do not pay any
interest that can be credited to the clients or
ultimate recipients of the funds —because of
the short-term nature of the deposit, the administrative cost to the bank of calculating
and allocating the interest outweighs the interest itself.
SJC established the IOLTA program to
use these accounts as an additional funding
source for legal services.2 IOLTA provides
that these short-term funds be deposited into
a single account, with the interest paid on the
floating balance in that account to be distributed to support legal services. By rule, the
interest from IOLTA accounts is conveyed to
the IOLTA Committee. The IOLTA Committee distributes two-third of the funds to the
Massachusetts Legal Assistance Corporation
to be distributed to legal services programs,
and one-third to the Massachusetts Bar Foundation and the Boston Bar Foundation.3

learning better and more efficient practice management ideas and skills. As you
search for new and innovative learning
tools, don’t overlook the blogosphere. It
can be daunting, as there are an increasing
number of sites dedicated to these issues;
but with a bit of research and a few RSS
subscriptions, you will have expert advice
on management, technology and marketing delivered daily to your computer.
A good starting place for research
is the ABA’s GP Solo Blog list (www.
americanbar.org/groups/gpsolo/resources/blogs.html) or the Blawg Directory
(www.abajournal.com/blawgs/). A lesser-known favorite of mine is the Massachusetts Law Office Management Assistance Program’s blog (http://masslomap.
blogspot.com/), which provides quality
content (always with appropriate humor)
and expert guest posts from around the
country.
Adapting the famous words of science
fiction writer William Gibson, “The future
[of e-learning for lawyers] is already here.
It’s just not very evenly distributed.” Fortunately for you, the distribution channels
are increasing and improving, offering
more and more accessible, flexible and
affordable means of lifelong learning. n

AffiniPay
offers lawyers
payment
solutions
Trust your transactions to the only
payment solution recommended
by more than 60 bar associations,
AffiniPay (formerly known as Affiniscape Merchant Solutions).
Correctly safeguard and separate
client funds into trust and operating accounts. Funds are never
commingled. The ability to accept credit cards attracts clients,
improves cash flow and reduces
collections.
Plus, members save up to 25 percent off their credit card processing fees. If you are considering
accepting credit cards or want to
confirm that you are processing
credit card transactions correctly,
call (866) 376-0950 or visit www.
affiniscape.com/massbar. n
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Lawyers concerned for lawyers

Stimulants can help with focus, but beware

Q.

I am halfway through law school, and, because I’m not anywhere near the top of my
class, have been told not to expect interest from major law firms upon graduating. In
high school, it was suggested that I might have ADHD. Even if not, many of my fellow
students routinely use Adderall to enhance their academic functioning. I have been philosophically
opposed to using a chemical boost, and did quite well in college on regular brain power, but that
position has certainly worked against me.

A.

We of course invite you
to come to Lawyers Concerned for Lawyers for a
more thorough evaluation
or your situation, state of
mind and options.
But we would like to take this opportunity to address the issue of Adderall. As
you indicate, we are hearing more and
more reports suggesting that Adderall (or
its newer siblings, such as Vyvanse) is
being used regularly (by some, just at academic crunch times, but by others on an
ongoing, daily basis), not only by those
who have Attention Deficit Hyperactivity
Disorder (or at least claim to have it), but
by students with normal attention spans
who want to augment their studying capacity, and also by young professionals
seeking to be more productive or competitive in their work.
Stimulants (originally Ritalin) have
been used to treat ADHD for many years,
especially for children otherwise unable
to settle down in class. Many parents of
these kids have opposed medications, arguing that what is needed is to restructure

the schools to be able to accommodate
the common behavior patterns of youngsters who happen to be less contained
by nature. But there is no question that
the medications are very often effective,
producing the “paradoxical” effect (since
they are stimulants) of increased composure and focus.
Since the “discovery,” perhaps 25
years ago, that ADHD often persists into
adulthood, use of Ritalin and its successors (such as Concerta and Adderall)
have increased astronomically among
adults. Indeed, we have seen a number
of lawyers who complained of chronic
errors and disorganization and who saw
clear benefits from such medications. We
respect your philosophical opposition to
ingesting drugs that are essentially optional, if helpful, but, if you truly have
ADHD, using something like Adderall
would be considered appropriate.
However, use of heavy-duty stimulants to lift performance from normal to
supernormal is another matter. At one
time, experts maintained that people
without ADHD would not get the benefi-

creases in blood pressure; irregular heart
rhythm or heart attack; stroke; respiratory difficulty; seizures; hyperthermia; internal bleeding; and liver/kidney
damage.
If also taking antidepressants or decongestants, the dosages may need to
be changed. All of these dangers are increased when one uses Adderall or other
amphetamines by crushing and snorting
(which can also injure sinuses, nostrils
and lungs) or when exceeding the recommended dosage. Amphetamine use is
subject to abuse (especially by those who
develop tolerance and find the need to
take more and more in order to get an effect) and dependence (users may become
virtually unable to function without the
drug, and may develop withdrawal symptoms if unable to obtain the pills).
It seems that our society becomes
more Darwinian every day, but let us all
balance our immediate professional survival strivings with an eye toward longterm survival. Adderall may be an absolute boon to those with attention deficits,
but the decision to use it (as in the case of
any psychoactive or potentially addictive
medication) is not a casual one. n

cial, “paradoxical” effect, and that these
medications were rarely abused. Those
contentions seem to have turned out to
be false. Using stimulants (years ago,
much more commonly caffeine, in such
products as No-Doz) at exam time is certainly not a novel phenomenon. But there
is, indeed, something highly unsettling,
especially about unimpaired individuals
chronically revving up their nervous systems by using “speed.”
This old street term is not an overstatement. Adderall is an amphetamine,
just like the pills that became something
of a scandal when used in the 1960s by
many Americans for weight loss and depression (or to seek euphoria), leading to
their removal from the market.
While the benefits of amphetamine
use may well outweigh its risks for those
who otherwise cannot accomplish important tasks, elective use of these drugs
(whether purchased illicitly or obtained
by describing the right symptoms to a
psychiatrist) should be balanced with
awareness of the potential cumulative
side effects. These include: severe in-

Questions quoted are either actual letters/emails or paraphrased and disguised concerns
expressed by individuals seeking assistance from
Lawyers Concerned for Lawyers.
Questions for LCL may be mailed to LCL, 31
Milk St., Suite 810, Boston, MA 02109; e-mailed
to email@lclma.org or called in to (617) 482-9600.
LCL’s licensed clinicians will respond in confidence.
Visit LCL online at www.lclma.org.

Mortgage brokers file suit against Federal Reserve
by Anne Best Bennette
Following the Federal Reserve Board’s
ruling to prohibit mortgage brokers from
receiving a commission based on interest
rates of loans, the National Association of
Mortgage Brokers has filed a request for
emergency relief to prevent enforcement of
the ruling.
In response to a volatile real estate market and a pool of insecure borrowers, the
Federal Reserve sought to further regulate
lenders. In what appears to be an action intended to instill confidence in future borrowers, regulators sought to prohibit commission-based payments to loan officers.
The new regulations provide that mortgage
brokerage companies are both prohibited
from charging yield-spread premiums and
also forbidden from paying their individual
employees or loan officers commissions
based on transactions in which the consumer pays the origination fee.1
A yield-spread premium occurs when a
borrower accepts a higher interest on a loan
in lieu of paying upfront costs at closing.
The loan officer is then indirectly compen-

sated for the borrower’s electing that higher
interest rate.
For example, rather than electing a 4
percent interest rate on a $200,000 loan
and paying 2 percent of the principal at
closing, the borrower could elect a 4.5 percent interest rate and bring only 1 percent
to closing. Typically, 1 to 2 percent of the
principal is charged as an ‘origination fee’
at closing. Because the loan officer would
lose that one percent, if the borrower elects
the higher interest rate, the plan officer
would be indirectly compensated.
Though this is an elementary explanation of how such closing costs are calculated, as many factors will affect the final
costs (i.e. credit score, available discounts,
appraisal value, etc.), it elucidates the concern.
The Federal Reserve argues that such
premiums and commissions provide a perverse incentive for loan officers to either
induce borrowers to borrow more money
than is truly necessary, or to elect a higher
interest rate with the outcome that the loan
officer receives greater compensation. The
board cites the Home Ownership and Equity Protection Act (HOEPA) as its authority

to act, which allows the board to regulate or
prohibit acts or practices found to be unfair,
deceptive or to evade the provisions under
the act.2
Citing the reasons aforesaid, the board
believes such regulations fall under its purview. The board is proposing a flat fee for
loan officers to ensure the decisions made
are in the borrowers’ best interest.
The National Association of Mortgage
Brokers has quite a different view on the
matter. According to NAMB, the yieldspread premium exists as a viable option to
borrowers who either do not want to pay
upfront costs at closing or simply cannot
afford to do so. Additionally, such premiums must be disclosed on the Good Faith
Estimate furnished to the borrower within
three days of the initial application. By the
NAMB’s calculations, this is an option that
exists at the election of the borrower and is
never concealed.
Additionally, the NAMB argues, such
regulation will virtually end the business of
the small mortgage broker. According to the
NAMB, more than 50 percent of mortgage
brokers are big banks who can make up for
such legislation in other departments.3 The

regulation provides that mortgage brokerage companies are the only one mentioned,
so the rule will not apply to lenders or creditors. Smaller businesses would not be able
to compete. The NAMB believes that this
new rule will cause small mortgage brokerage houses to close their businesses for
good. Accordingly, the NAMB argues, loan
officers for these smaller brokerage houses
will leave for bigger banks and creditors
wherein the rule will not apply.4
The U.S. Court of Appeals for the
District of Columbia has yet to rule on
NAMB’s request for emergency relief. n
Anne Best Bennette graduated from Northeastern
University with an undergraduate degree in political
science and French. She obtained her juris doctorate
from Suffolk University Law School and has worked
as a real estate attorney for Sharaf & Maloney PC since.
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1)

12 C.F.R. § 226.36 (d) & (e) (2011).

2)

15 U.S.C § 1693 (1)(2) (2011).

3)

Nat’l Assc. of Mortgage Brokers v. Bd. of Governors
of the Fed. Reserve System, Case No. 11-5078
(2011).

4)

Id. at 6-7.
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Protecting consumers: The elimination of lifetime
and annual limits on health insurance benefits
by Loriann e
Sainsbu ry-Wong an d
Elizabeth G. Rylan d

Introduction

Annual and lifetime
limits within the
commonwealth
Pursuant to the commonwealth’s landmark health care reform of 2006,6 all adult
residents who can afford health insurance
must maintain comprehensive coverage,
which in effect protects residents from
financial costs associated with necessary
medical treatment.7 Under the law and its
implementing regulations, health plans are
required to provide minimum creditable

Lorianne
Sainsbury-Wong
is Health Law
Advocates’ litigation
director. Her
primary focus is
implementation
and constitutional
protections for all
legal residents under Massachusetts’ health
care reform. She manages the Hospital
Accountability Project and is licensed to
practice before the U.S. Supreme Court,
Massachusetts and New Hampshire state
courts and federal district court.
Elizabeth
G. Ryland is a
JD/MPH candidate
at Northeastern
University School
of Law and Tufts
University School of
Medicine (2012).
She is a graduate of
the University of Colorado at Boulder. As
a law clerk at Health Law Advocates, she
assisted clients in reducing medical debt
and obtaining access to health care.
coverage (“MCC”).8
Although the commonwealth’s health
care reform was robust enough to require
health plans to provide certain services to
residents, it did not eliminate all annual or
lifetime benefit limits.9 Specifically, the
law prohibits health plans from imposing
an overall annual maximum benefit limit
or annual maximum benefit limit for covered core services.10 But group plans, in-

cluding fully-insured employer sponsored
health plans, may be permitted to offer
Massachusetts residents health benefit
plans that contain lifetime or annual benefit limits on non-core services.11
Examples of limitations that are allowed include, but are not limited to, the
following: (1) benefit limits on substance
abuse treatment to the extent consistent
with federal law; (2) benefit limits on
physical therapy; (3) benefit limits on
inpatient rehabilitation care services; (4)
benefit limits on durable medical equipment.12 Notably, effective Jan. 1, 2011,
annual benefit limits are banned for prescription drugs.13
Although most insurance plans offered to consumers in the commonwealth
do not reflect limits on benefits, annual
benefit limits are more prevalent in health
plans in the commonwealth than lifetime
limits.14 Despite this, there are categories
of health plans that are more likely than
others to invoke such limits. Specifically,
Young Adult Plans15 offered through the
Commonwealth Health Insurance Connector (“Connector”) and student health
plans are premised on the assumption that
the risk pool consists of young, healthy
adults; thus, these plans may permit annual benefit maximums with the expectation that few would actually exceed these
limits.16
In addition, self-funded and private
group health plans may contain these annual limits. Moreover, while there is no
outright prohibition on lifetime limits, the
vast majority of health plans sold in the
commonwealth have no lifetime 25

#

Consistent with the commonwealth’s
history of robust consumer protections,
such as automobile lemon laws1 and treble damages for unfair business practices,2 Massachusetts leads the nation with
respect to state health care reform. While
federal consumer protections exist, often
these laws are not as protective as individual state laws. However, federal health
reform encompasses many important consumer protections in regard to access to
health insurance.
Specifically, the Patient Protection and
Affordable Care Act (the “ACA”), Pub.
L. No. 111-148, 124 Stat. 119 (2010),
amended by the Health Care and Education Reconciliation Act of 2010, Pub. L.
No. 111-152, 124 Stat. 1029 (2010) (codified as amended in various sections of the
U.S.C.) is a significant reform governing
the provision of health care in the United
States. The objective of this article is to
analyze the intersection of the ACA and
Massachusetts law as it relates to banning
lifetime and annual benefit limits placed
on health insurance coverage offered to
residents of the commonwealth.
Lifetime and annual benefit limits
function as barriers to consumers’ ability to receive medically necessary care.
Specifically, health plans which limit the
quantity of medical visits or the dollar

amount of coverage3 result in significant
medical debt for a consumer, often when
the consumer is most vulnerable due to
chronic illness.
Clearly, lifetime limits have the potential to produce greater amounts of medical debt than annual limits because annual
limits reset each year. Individuals and
families whose health plans impose these
types of limits are at risk of being fully exposed to the costs of health care and incurring charges higher than what a private or
public payer would have paid for the same
services.4
A key premise, therefore, underlying
the elimination of benefit limits in health
care coverage is the fundamental unfairness burdening medically needy consumers, especially those who are insured and
optimize preventive care treatment. The
federal government, in passing ACA’s ban
on lifetime limits resolved, in part, the
burden of consumer medical debt because
lifetime limits on essential benefits are
prohibited for plans beginning coverage
on or after Jan. 1, 2011.5
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Redefining just cause in the health care setting
by Edward J. Goddard

Edward J. Goddard
is vice president of labor relations for
Kindred Healthcare, the nation’s largest
post-acute health care company. The
founder and chair of the Long Term Care
Labor Relations Group, he is admitted
to practice in Massachusetts, the U.S.
Supreme Court and various state and
federal courts.

resident to attend an arbitration relating to
alleged poor treatment.
Finally, and particularly in the longterm care setting, in some instances the
resident is not fully cognitive, setting forth
another evidentiary obstacle to proving
just cause.
In an effort to further protect our residents and patients and to also level the
playing field in resident care cases, my
employer decided to take an industry
leading approach by using the bargaining
table to attack this problem of proof in just
cause cases. We determined that protecting
our residents was every bit the priority of
pressing for a fair economic agreement.

Fortunately, through the years we have
been successful in negotiating several
language provisions in most of our union
contracts that have assisted us in protecting our residents by essentially lowering
the just cause standard in resident-care
cases and offering other evidentiary assistance as well. These language changes
won at the bargaining table have aided my
employer’s overall efforts to improve our
resident care, making our labor relations
approach consistent with the company’s
overall approach.
First, we addressed the biggest issue head on by proposing to redefine just
cause in resident care cases. Traditionally,
most contracts state very simply that the
employer must have just cause to discipline an employee. In attempting to lower
this standard, we instead proposed (in one
form or another) some version of the following language:
In resident care cases, the employer
meets its “just cause” obligation if it has
a reasonable belief that the acts or omissions called for actually occurred. If the
arbitrator determines that this “just cause”
standard was met, the arbitrator
25
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The “just cause” standard has long
been a staple of labor relations in all industries, including health care. Normally,
most arbitrators will find just cause if the
preponderance of the evidence proves the
employer’s allegation.1 Even where just
cause has been established, however, arbitrators will normally engage in a secondary inquiry concerning the appropriateness
of the employer’s discipline.2
Because it is so well-established, the
concept of just cause has traditionally received little analysis by labor law practitioners over and above analyzing whether
the standard has been met based on the
facts of particular situation.
I myself have practiced labor law
for more than 20 years and, at first, also
gave very little thought to the just cause
standard. From the perspective of outside
counsel early in my career, the just cause
standard stood on equal footing with a No
Strike No Lockout clause — both were
standard clauses that differed little among
union contracts.

My thoughts on the just cause standard
began to take shape after several years
working in-house in the health care industry, especially dealing with resident care
issues in nursing homes. Over time, I realized that the unique nature of health care
does not lend itself well to the application
of the traditional just cause standard in
resident care cases, mostly because it is
arduous to present evidence in these cases
to establish a “preponderance of the evidence.”
The difficulty in proving just cause in
resident care cases is easily understood.
Initially, most resident care cases deal with
a resident making a complaint against an
employee for inappropriate care — more
often than not without any other witnesses.
Furthermore, from a health care service
provider perspective, most employers will
not subject the complaining resident to attend an arbitration to provide evidence.
We simply use any statement the resident
may have given during the investigation
and leave the weight of the statement up
to the arbitrator. Only in truly exceptional
circumstances would we ask a cognitive
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Protecting consumers
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limits.17 Health plans offered through the
Connector, for example, whether state
subsidized under the Commonwealth Care
program or consumer financed under the
Commonwealth Choice health plans, do
not contain lifetime benefit limits on core
services.18 Nonetheless, self-funded or
private group plans may contain lifetime
benefit limits despite the strong consumer
protections afforded to commonwealth
residents.

ACA — An overview
of the ban on lifetime
and annual limits
The ACA restricts group health plans
and issuers of group or individual plans
from using lifetime and annual health
benefit limits.19 These plans are prohibited from placing lifetime benefit limits on
essential health benefits, but are permitted to place such limits on non-essential
health benefits.20 Likewise, under this section, these plans are restricted to placing
reasonable limits on annual benefits for
essential health benefits.21
Although the ACA does not go as far
as to eliminate the practice of using lifetime and annual per beneficiary limits, the
ACA’s restrictions on these plans permit
only “annual or lifetime per beneficiary
limits on specific covered benefits to the

1)

M.G.L. c. 90, § 7N1/2 (2011).

2)

M.G.L. c. 93A, § 11 (2011).

3)

See, e.g., Doe v. Mutual of Omaha Ins.
Co., 179 F.3d 557 (7th Cir. 1999), cert.
denied, Doe v. Mutual of Omaha Ins.
Co., 528 U.S. 1106 (2000) (construing
a challenge brought by two Chicago
residents against an insurance company
that sold individual policies with
lifetime limits for benefits in treating
AIDS); McLean Hosp. Corp. v. Lasher,
819 F. Supp. 110, 126 (D. Mass 1993)
(construing benefits pursuant to a health
plan that imposed a $10,000 per lifetime
benefit limit for the care or treatment of
behavioral health services).

4)

5)

According to a recent study, “illness or
medical bills contributed to 52.9 percent
of bankruptcies in Massachusetts” in
2009. This was less than in 2007, where
“medical bankruptcies accounted for
59.3 percent of personal bankruptcies
in the state.” David U. Himmelstein,
Deborah Thorne, & Steffie Woolhandler,
Medical Bankruptcy in Massachusetts:
Has Health Reform Made a Difference,
124 AM. J. MED. 224, 225 (2011).
See, e.g., 26 C.F.R. § 54.9815-2711T(e)
(3)(Ex. 1), 29 C.F.R. § 2590.715-2711(e)
(3)(Ex. 1), 45 C.F.R. § 147.126(e)(3)
(Ex. 1).

6)

extent that such limits are otherwise permitted under federal or state law.”22
This means that even after this section
of the ACA is fully implemented, if an
employer-sponsored health plan does not
want to cover hearing aids, for instance,
it may because this benefit limitation does
not run afoul of federal or state laws. The
federal law mandates that if any benefits
are provided for a specific medical condition, the ban on annual and lifetime limits
must apply for essential benefits.
Since the ACA discriminates between
essential and non-essential services, characterization of services as “essential” will
prove to be important. Currently, the secretary of the Department of Health and Human Services (“HHS secretary”) has discretion to determine which health benefits
should be considered essential, however,
“essential health benefits” must include
the items and services covered within the
following general categories: (1) ambulatory patient services; (2) emergency services; (3) hospitalization; (4) maternity
and newborn care; (5) mental health and
substance use disorder services, including
behavioral health treatment; (6) prescription drugs; (7) rehabilitative and habilitative services and devices; (8) laboratory
services; (9) preventive and wellness services and chronic disease management;
and (10) pediatric services, including oral
and vision care.23
As of late May 2011, the HHS secre-

An Act Providing Access to Affordable,
Quality, Accountable Health Care, St.
2006, c. 58 (codified as amended G.L. c.
6A, 10, 17, 26, 29, 32, 62, 111, 111M,
118E, 118G, 118H, 149, 151F, 175,
176A, 176B, 176G, 176J, 176M, 176N,
176Q).

7)

G.L. c. 111M, 118H, 151F, 176Q.

8)

G.L. c. 111M, § 1; 956 CMR § 5.03.

9)

Specifically, the Commonwealth Health
Insurance Connector Authority has
discretion to deem a health benefit plan
in compliance with MCC requirements
if it determines the plan “conforms with
the regulatory requirements under 956
CMR 5.00 relating to core services
(without limitation) and a ‘broad
range of medical benefits’; does not
fail the standards of MCC established
in 5.03(2)(f)(3); and has an actuarial
value equal to or greater than any
Bronze-level plan offered through the
Connector as certified by an actuary.”
956 CMR 5.03(4). Core services
include “physician services, inpatient
acute care services, day surgery, and
diagnostic procedures and tests.” 956
CMR 5.02. Beginning Jan. 1, 2010, a
“broad range of medical benefits” was
expanded to include: (1) ambulatory
patient services, including outpatient,
day surgery and related anesthesia;
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may not change the discipline imposed by
the employer.
Interestingly, when our unions understood that we were serious about making
the revised just cause standard equal to
our economic priorities, the unions almost
universally agreed to incorporate the revised just cause standard into our union
contracts. The language is now standard
in almost all of our contracts and, we are
told, other health care providers are attempting to follow suit. Our unions and
our employees should be applauded for
their cooperation in this critical area.
The impact of the change in the just
cause standard cannot be underestimated.
We have been able to settle many more
resident care cases on significantly better
terms than we would have been able to do
absent the revised just cause.
Furthermore, in the isolated instance

25

tary has yet to issue regulations defining
other services that will be included as essential health benefits. Importantly, the
essential benefits package must equal in
scope the benefits provided under a typical
employer-sponsored health plan.24 Until
regulations are promulgated, for purposes
of enforcement, the U.S. Department of
the Treasury (“Treasury”), Department of
Labor (“DOL”), and HHS will consider a
plan’s good-faith efforts to comply with a
reasonable interpretation of the term “essential health benefits.”25
The ACA eliminates annual benefit
limits for essential benefits as of 2014.26
Like lifetime benefit limits, the HHS, the
DOL, and the Treasury will consider a
plan or issuer’s good-faith efforts to comply with a reasonable interpretation of
“essential health benefits” until the HHS
secretary promulgates regulations.27 Importantly, the ACA’s ban on annual benefit
limits does not prevent group health plans
or plan issuers from imposing an annual
per beneficiary limit on specific covered
benefits that are not essential, so long as
such annual limits are otherwise permitted
under state or federal law.28
Additionally, if a group health plan
or issuer of a plan has not included a particular benefit and chooses to continue to
exclude such benefit for a particular condition, the ACA’s ban on annual benefits
does not mandate that the group health
plan or issuer provide the benefit.29

(2) diagnostic imaging and screening
procedures, including X-rays; (3)
emergency services; (4) hospitalization
(including at a minimum, inpatient
acute care services which generally
provided by an acute care hospital for
covered benefits in accordance with
the member’s subscriber certificate or
plan description); (5) maternity and
newborn care; (6) medical/surgical care,
including preventative and primary care;
(7) mental health and substance abuse
services; (8) prescription drugs; and
(9) radiation therapy and chemotherapy.
956 CMR 5.03(2)(a)(2).
10)

956 CMR 5.03(2)(f).

11)

956 CMR 5.03(2)(f)(4).

12)

Id.

13)

956 CMR 5.03(2)(f)(3).

Mass. Div. of Ins., National Health
Reform: What Does This Mean for
Massachusetts?, www.mass.gov/Eoca/
docs /advisories/nat_health_reform.pdf
(last visited May 16, 2011).

14)

See M.G.L. c. 176J, § 10; 211 CMR
63.00.

15)

ROBERT W. SEIFERT & ANDREW
P. COHEN, RE-FORMING REFORM:
WHAT THE PATIENT PROTECTION AND
AFFORDABLE CARE ACT MEANS TO
MASSACHUSETTS 29 (2010), available

16)

where we have arbitrated a case under the
revised just cause language, the arbitrator heeded this precedent-setting standard
and found that, under the language agreed
upon by the parties, the employer met its
just cause obligation and, additionally, that
the arbitrator had no contractual authority
to change the discipline imposed.3
Following these successes, my employer has continued to use its union contracts to add additional resident protections through collective bargaining. For
example, we have also added language
guaranteeing that the arbitrator may not
find an adverse inference from the failure
of a resident or family member to testify at
an arbitration.
As a corollary, we have also added language mandating that all resident and family member statements must be admitted
into evidence despite their hearsay nature;
most of those contracts allow the arbitrator
to determine what weight the statements
will be given in rendering a decision.

Until 2014, pursuant to DOL-issued
interim final regulations, there is a threeyear period whereby the annual dollar limits a health plan can impose on essential
health benefits are phased out.30 Indeed,
plans or issuers are not restricted from
setting higher annual benefit limits or not
imposing limits at all. Notably, the HHS
secretary must ensure that as the restrictions on annual limits are enacted, there
is a minimal impact on health plan premiums.31 This ensures that consumers are not
inadvertently harmed by the ACA’s efforts
to secure affordable and quality health insurance coverage.

Conclusion
Clearly, the elimination of annual and
lifetime health benefit limits is not a new
concept in the commonwealth. But, Massachusetts residents will benefit from the
added consumer protections under federal
law. Importantly, since the federal law
applies to ERISA-governed health plans,
which includes self-funded employersponsored coverage, a group health plans
that is outside the scope of the commonwealth’s Division of Insurance, for example, will now have new requirements for
annual and lifetime benefit limits.
As a result, the ACA’s consumer protections strengthen the commonwealth’s
ability to safeguard residents’ essential
health benefits and avoid the pitfalls of
burdensome consumer medical debt. n

at http://massmedicaid.org/~/media/
Files/Publications/Policy%20Publicatio
ns/062110NHRReportFINAL.pdf.
17)

Id.

18)

Id.

Patient Protection and Affordable Care
Act (“ACA”), Pub. L. No. 111-148, §§
1001(5), as amended by § 10101(a),
124 Stat. 119, 131, 883 (2010) (codified
as amended at 42 U.S.C.A. § 300gg-11
(West 2010)).

19)

20)

Id.

21)

Id.

22)

Id.

ACA § 1302(b), 124 Stat. 119, 163,
896 (2010) (codified as amended at 42
U.S.C.A. § 18022 (West 2010)).
ACA § 1302(b)(2)(A).

Preexisting Condition Exclusions,
Lifetime and Annual Limits, Rescissions,
and Patient Protections; Interim Final
Rule, 75 Fed. Reg. 37188, 37191 (June
28, 2010) (to be codified at 26 C.F.R. pt
54.9815-2711T, 29 C.F.R. pt 2590.7152711, 45 C.F.R. pt 147.126).

25)

Preexisting Condition Exclusions,
Lifetime and Annual Limits, Rescissions,
and Patient Protections; Interim Final
Rule, 75 Fed. Reg. at 37191.

29)

See ACA § 1001(5), as amended by
§ 10101(a). Specifically, for plan years
beginning on or after Sept. 23, 2010,
but before Sept. 23, 2011, plans may
not set annual dollar limits less than
$750,000. For plan years beginning on
or after Sept. 23, 2011, but before Sept.
23, 2012, plans may not set annual
dollar limits less than $1.25 million.
Finally, for plan years beginning on or
after Sept. 23, 2012, but before Jan. 1,
2014, plans may not set annual dollar
limits less than $2 million. 26 C.F.R.
§ 54.9815-2711T(d); 29 C.F.R. § 7152711(d); 45 C.F.R. § 147.126(d).
ACA § 1001(5), as amended by §
10101(a) (“In defining ‘restricted annual
limits’ the Secretary of HHS must ensure
that access to necessary services is
made available with only a minimal
impact on premiums.”).

31)

ACA § 1001(5), as amended by §
10101(a).

26)

Preexisting Condition Exclusions,
Lifetime and Annual Limits, Rescissions,
and Patient Protections; Interim Final

27)

Additionally, we have also added language strengthening our ability to deal
with employees whom we may have decided not to terminate but who are later
found by a licensing agency to have
abused or neglected a resident. To this end,
we have language in many of our contracts
that provides that any employee found by
a state licensing authority to have committed resident abuse or neglect may not continue to work in our nursing home, even if
they have already received a lesser discipline as a result of the incident.
This seems common sense, I know,
but there have been arbitration decisions
upheld by the courts that awarded reinstatement to employees found by the state
licensing agencies to have committed resident abuse or neglect. Under our language,
this situation cannot occur because our
language would allow us to discharge the
offending employee even if he or she had
already received a lesser discipline. In this
sense, the language allows us a necessary

ACA § 1001(5), as amended by
§ 10101(a); see also Preexisting
Condition Exclusions, Lifetime and
Annual Limits, Rescissions, and Patient
Protections; Interim Final Rule, 75 Fed.
Reg. at 37191.

30)

23)

24)

Rule, 75 Fed. Reg. at 37191.
28)

second bite at the discipline apple in these
important resident-care cases by avoiding
the double jeopardy argument.
In the end, the lesson learned is that labor relations practitioners can and should
use their union contracts to add additional
resident and patient care protections and
not to simply accept that the traditional
just cause standard merely because that
has been the accepted standard for many
years. We have used collective bargaining
to emphasize the importance of resident
and patient care to our employees and subsequently used contract administration to
reinforce this same point. n
1)

Sweet Sue Kitchens, 120 LA 54 (Greenberg, 2004).

2)

See e.g., Norshipco, 105 LA 1995 (Hockenberry,
1995)(arbitrator found just cause to discipline for
horseplay but not just cause to sustain employer’s
decision to terminate).

3)

See, Winship Green, AAA 11 300 02729 06
(Harrington, 2007) (arbitrator found just cause
expressly relying on unique just cause language in
the parties’ contract).
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Dodd-Frank’s anti-retaliation provisions:
What employees need to know
by Claire Newton
On July 21, 2010, the Dodd-Frank Wall
Street Reform and Consumer Protection Act
(“Dodd-Frank”) was enacted. In the employment context, much has been written about
the historic implications of the new monetary
awards outlined in Dodd-Frank Section 922
for individuals who “blow the whistle” to
the Securities and Exchange Commission
(“SEC”) about violations of securities laws.
But, one should not overlook Section
922’s strong anti-retaliation provision. For
attorneys representing employees, these antiretaliation provisions are, arguably, equally
or more significant than the bounty, because
they provide robust protections for a broad
range of employees. Accordingly, this article will outline Dodd-Frank Section 922’s
anti-retaliation provisions and provide a brief
analysis of Section 922’s protections compared to the anti-retaliation provisions in the
Sarbanes-Oxley Act of 2002 (“SOX”).

The objective of DoddFrank Section 922

Claire Newton
is an associate at
Shilepsky, Hartley,
Robb, Casey,
Michon LLP, focusing
on employment
litigation and
executive advocacy.
She has handled
a range of employment disputes and
litigated a variety of matters, including
breach of contract claims and breach of
non-competition agreements in federal and
state courts.

Broad whistleblower antiretaliation protections
Section 922 provides robust protections
to employee-whistleblowers who engage in
protected activity. Under the SEC’s proposed
regulations, employee-whistleblowers are
protected from retaliation if they report a potential violation of securities laws. Therefore,
unlike the bounty provision, the anti-retaliation protections depend solely on the report
of a violation, and not the SEC’s successful
enforcement of the reported violation.
The scope of Section 922’s anti-retaliation protections is similarly broad. Indeed,
it applies to not just public companies, but
employee-whistleblowers in non-public
companies who allege a potential violation of
any securities law regulated by the SEC. For
example, an employee would be protected if
she blew the whistle about potential violations of the Investment Advisors Act of 1940
by a registered investment adviser at a private
company.

Procedural benefits
and remedies for Section
922 whistleblowers
as compared to SOX
whistleblowers
For plaintiffs’ attorneys, one important
benefit of the whistleblower protections
under Section 922 is that it provides direct
access to the U.S. district courts. This is a
significant departure from other federal laws,
like SOX, which require an employee to file
an administrative complaint with the U.S.
Department of Labor, Occupational Safety
and Health Administration, before bringing
suit in federal court.
The statute of limitations for a Section
922 whistleblower provides greater flexibility for whistleblowers as compared to SOX.
Most simply, a Section 922 claim must be
brought within six years from the date of
the violation, but when “facts material to
the right of action are known or reasonably
should have been known” by the employeewhistleblower, it must be brought within
three years from such notice.
Given that the “knowledge” prong could
greatly extend the relevant statute of limitation, Section 922 provides an absolute cap
that all actions (whether or not known) must
be brought within 10 years of the violation.
By contrast, SOX now requires that a plaintiff file her administrative complaint no later
than 180 days after the date of the adverse act
or after the date the employee-whistleblower
becomes aware of the violation. It is apparent that Section 922’s comparably long statute of limitations is consistent with Congress
and the SEC’s intention to encour- 27
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Section 922 amends the Securities and
Exchange Act of 1934 (“Exchange Act”)
to add a new section entitled “Securities
Whistleblower Incentives and Protections.”
As the name suggests, the amendment does
two things: first, it creates the potential for
whistleblowers to obtain financial awards for
providing “original” information to the SEC
related to securities violations.
On Nov. 3, 2010, the SEC issued proposed regulations to implement the whistleblower provisions. Under these proposed

regulations, a whistleblower is eligible for
an award only if she “voluntarily” provides
“original information” to the SEC which
“leads to the successful enforcement” of an
“action” where the SEC recovers $1 million
dollars or more.1
A whistleblower is not eligible for an
award if she fails to submit the information
to the SEC in the manner prescribed by the
SEC, or has a duty to report the misconduct
because she is in a compliance, legal or
audit role.
Second, Section 922 provides anti-retaliation protections for employee-whistleblowers against discharge, demotion, suspension,
threats, harassment and discrimination for
enumerated protected acts. Specifically,
it protects against: (1) providing information to the SEC in accordance with Section
922’s new statutory awards and protections;
(2) initiating, testifying in or assisting in an
investigation or judicial or administrative
action brought by the SEC; and (3) making
disclosures that are required or protected by
SOX, the Exchange Act and any other law,
rule or regulation subject to the SEC’s jurisdiction.
To be entitled to either the financial bounty or the anti-retaliation protections, Section
922 requires that the employee qualify as a
“whistleblower,” i.e. an individual (or group
of individuals acting jointly) who provide information relating to the potential violation
of securities laws to the SEC in a manner
established by the SEC. This would include
providing information directly, or indirectly,
pursuant to an SEC investigation or inquiry,
so long as the whistleblower is cooperating
with the investigation.
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A single solution
Can class action residuals be used to support civil legal services? Yes, through application of the doctrine of “cy pres.” Cy pres,
from the Norman French expression “cy pres
comme possible,” meaning “as close as possible,” has long been used in charitable trusts
when the settlor’s wishes can no longer be
carried out exactly. In such a situation, the
court looks to find a use that is next best and
most closely fits the intent of the trust.4
The cy pres doctrine can be used to distribute residual class action funds. Judges and
counsel can recommend as part of a settlement that residual funds be put to their “next
best” use for the aggregate, indirect or prospective benefit of the class members. The cy
pres remedy can also be used for the entirety
of a statutory damage award when the amount
of damages to each class member is too small
to warrant distribution.
The SJC has formally recognized that just
such a next best use of residual funds is to
benefit legal services and IOLTA. In January
2009, Rule 23 was amended to provide that
payments of residual funds in class actions
can be directed to either one or more nonprofit organizations (including legal services programs) that benefit the class, or to the IOLTA
Committee.5 While there is no equivalent federal rule, federal courts have the same author-

ity to direct residual class action funds.
Legal services programs are the next best
use of unclaimed funds because of their ability to directly benefit the members of a class
for whom funds have been set aside and then
not distributed. Moreover, the underlying
mission of these programs is consistent with
the purpose of Rule 23, which recognizes the
need to protect the legal rights of those who,
because of their economic position, would
otherwise be unrepresented.
Class action residuals thus can be used to
fund operational costs for legal aid organizations, allowing them to provide desperately
needed basic civil legal services in their communities, while serving the purposes of the
class action settlement — an elegant “two
birds with one stone” solution to two separate
problems. n
Robert Foster is counsel with Rackemann, Sawyer &
Brewster. He is a member of the Massachusetts IOLTA
Committee and the SJC’s Access to Justice Commission,
and has served on the Board of the Massachusetts Legal
Assistance Corp.

1)

Fed. R. Civ. P. 23(e); Mass. R. Civ. P. 23(c).

2)

Supreme Judicial Court R. 3:07; Rules of Prof.
Conduct 1.15(g).

3)

Id. at 1.15(g)(5).

4)

Austin Wakeman Scott & William Franklin Fratcher,
The Law of Trusts § 399 (4th ed. 1989).

5)

Mass. R. Civ. P. 23(e).

Dodd-Frank’s anti-retaliation
Continued from page 26
age employees to come forward with such
information.
Section 922, like SOX, also provides
financial protections for employee-whistleblowers, including reinstatement and attorneys’ costs and fees. Notably, Section
922 allows an award of two times back pay,
while SOX only allows for a single back pay
award.
In other respects, however, the language
of SOX’s anti-retaliation provision may be
more plaintiff-friendly than Section 922. In
particular, SOX states that a prevailing employee-whistleblower is entitled to “all relief
necessary to make the employee whole.” It
further allows for “compensation for any
special damages sustained as a result of the
discrimination …”
In reliance on this language, some courts
and administrative review boards have allowed awards for emotional distress and
damage to the employee-whistleblower’s
reputation.2 Without such language in Section 922, it is currently unknown whether a

Section 922 plaintiff will be able to recover
such awards.

viewpoint
Continued from page 3
2007-2008 school year, there were 800 reported incidents of rape and attempted rape
and 3,800 reported incidents of other sexual
batteries at public high schools.”[6] One affluent community situated just west of Route
128 reported in its Youth at Risk Survey that
13 percent of its high school students had
been “physically hurt by a date,” 7 percent
had been “forced to have sexual intercourse
by a date,” and 10 percent had been “forced
to do other sexual things.”
Alcohol consumption by the victim is
a major risk factor for sexual assault. The
2007 federally funded Campus Sexual Assault (CSA) Study reported that “early age of
onset of drinking and frequency of alcohol
consumption” is directly tied to “greater risk
of incapacitated sexual assault and penetration.” In plain language, the earlier girls start
drinking and the more frequently they do so,
the more likely it is that they will be victims
of sexual assault.
Part of the problem reposes in parents
who provide venues for underage drinking
parties and dismiss law enforcement as misguided. But part of the problem rests as well

with society as a whole. We have to connect
the dots between date rape, underage drinking, and use of private homes as the venue of
choice. Our kids are at stake. n

Conclusion
With its enactment, Dodd-Frank Section
922 significantly expands whistleblower
protections to employees. While the longterm impact of Section 922 is unknown, in
the short term, there is no question that it
provides robust protections for employeewhistleblowers, including those who may
not be eligible for the financial bounty. n
1)

2)

Dodd-Frank provides that the SEC has 270 days
from the date of enactment — or until April 21,
2011 — to issue its final regulations implementing
Section 922. The SEC was unable to meet this
deadline and now, according to its website, expects
to issue the final regulations implementing Section
922 between May and July 2011.
See e.g. Kalkunte v. DVI Financial Services, Inc. et
al, ARB Nos. 05-139 and 05-140, ALJ No. 2004SOX-056 (ALJ February 27, 2009) (affirming award
under SOX for “pain, suffering and mental anguish”);
Hanna v. WCI Communities, Inc., No. 04-80595CIV (S.D. Fla. Dec. 2, 2004) (damages to harm to
reputation may be awarded where it was necessary to
make the employee “whole”).

MBA President-elect Richard P. Campbell is founder and
chairman of Campbell, Campbell, Edwards & Conroy PC.
1)

2)

3)
4)
5)

6)

www.npr.org/series/124073905/seeking-justice-for-campusrapes. NPR likely based its report on Krebs, C.P., The Campus
Sexual Assault Study: Final Report (Oct. 2007), referenced in
the U.S. Department of Education, Office For Civil Rights, April
4, 2011, regulatory guidance on how colleges and universities
must respond to campus sexual assaults (at note 3).
The U.S. Department of Education, Office for Civil Rights, April
4, 2011, regulatory guidance on how colleges and universities
must respond to campus sexual assaults (at note 3).
Krebs, C.P., Campus Sexual Assault Study: Final Report (Oct,
2007) at xvi.
Id., at xvi-xvii.
In just a single week in April 2011, Plainville police arrested 52
underage drinkers (many of whom were minors) at a dress up
theme party entitled “Business Hoes and CEO’s” and Cohasset
police arrested 10 minors who had broken into an empty home
and used it as a party house.
The U.S. Department of Education, Office for Civil Rights, April
4, 2011, regulatory guidance on how colleges and universities
must respond to campus sexual assaults (at note 6). S. Roberts,
et al, Indicators Of School Crime And Safety: 2010 (U.S. DepÅft
of Educ. & U.S. DepÅft of Justice, November 2010, available at
http://nces.ed.gov/pubs2011/2011002.pdf.
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