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From left to right: Massachusetts Chapter of the American Academy of Matrimonial Lawyers President 
Marc J. Cooper, MBA President Richard P. Campbell, Probate and Family Court Chief Justice Paula 
M. Carey, MBA Family Law Conference Co-Chair Marc E. Fitzgerald and MBA Family Law Conference 
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Family Law Conference addresses 
alimony reform, court staffing

PRESIDENT’S VIEW

RICHARD P. CAMPBELLRICHARD P. CAMPBELL

It seems axiomatic that courthouses 
should be among the safest places in our 
communities. They are, after all, halls of 
justice where individuals and institutions 
are summonsed to appear before their 
peers to answer for their acts and omis-
sions. The images that should come to 
mind follow:

• a building and room that bespeaks of 
the power and majesty of the law; 

• a judicial of� cer who is scholarly, 
even-tempered and unbiased;

• committed and fearless jurors who hail 
from the involved community;

Gov. Deval Patrick signed an equal 
rights bill on Nov. 23 that protects trans-
gender people from housing, education, em-
ployment and credit discrimination. It also 
provides additional civil rights and protec-
tion from hate crimes.

Also, before adjourning the formal por-
tion of its session for the year, the Legisla-
ture acted on issues of importance to the bar, 
including parole eligibility for repeat violent 
offenders. Although formal sessions have 
concluded, the Legislature will continue to 
meet informally before starting formal ses-
sions again in January. All matters pending 
at the end of the calendar year will carry 
over into the new calendar year.

NEW TRANSGENDER 
RIGHTS LAW

Patrick signed H.3810, “An Act Relative 
to Gender Identity,” the day before Thanks-
giving, making Massachusetts the 16th state 
to treat transgender individuals as a protect-
ed class.

“No individual should face discrimina-
tion because of who they are,” he said in a 
press release. “This legislation gives Mas-
sachusetts the necessary tools to stop hate 
crimes against transgender people and to 
treat others fairly. I am proud to sign it.”

Approximately 33,000 transgender indi-
viduals live in Massachusetts, according to 
the governor’s of� ce.

The new law will also increase the 
state’s ability to prosecute hate crimes 
against transgender people, “a community 
that has historically experienced dispropor-
tionate levels of harassment and violence,” 
Patrick’s of� ce said.

The MBA House of Delegates voted to 
support the legislation in March 2007 and 
has advocated for its passage since then. 
“This law is necessary because it makes 
those protections explicit, uniform and vis-
ible to businesses, schools, landlords and 
the general public,” said MBA President 
Richard P. Campbell.

HABITUAL OFFENDER 
LEGISLATION

The House and Senate both passed leg-
islation eliminating parole eligibility 
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PRESIDENT’S MESSAGE
Continued from page 1

• victims who willingly come for-
ward and make public their travails; 
and

• percipient witnesses comfortable in 
appearing on the stand.

Like con� icts of interests, the ap-
pearance of safe and secure courthouses 
has meaning too.

The dirty secret among the mem-
bers of the bench, knowledgeable court 
personnel, prosecutors, defense lawyers 
and other practitioners is that insecure 
and unsafe courthouses and courtrooms 
are a prominent byproduct of radically 
reduced budgets and multiple years of 
diminished staff caused by the combina-
tion of attrition and hiring freezes. 

Is the concern real? Consider these 
events. 

In April 2011, Jaquan Bennett, a 
convicted felon on probation for posses-
sion of an illegal � rearm, and some of 
his friends attended the arraignment of 
their colleague, Girold Grand-Pierre, on 
an illegal � rearm charge in the Roxbury 
District Court. Grand-Pierre had tossed 
two revolvers into a dumpster with the 
police in hot pursuit. Court of� cials ex-
pressed concerns to the Boston Police 
Youth Violence Strike Force about the 
presence of Bennett and his colleagues 
at the arraignment. When Bennett left 
the courthouse, Boston Police found a 
9 mm handgun in the pouch on the back 
of the right front passenger’s seat of his 
car. Suffolk County District Attorney 
Daniel F. Conley said it all: “Whatever 
his intentions, absolutely nothing good 
can come of a loaded handgun in the 
hands of a felon outside one of New 
England’s busiest courthouses.” 

Under comparable circumstances a 
few months ago, District Attorney Con-
ley began the prosecution of four young 
men who were threatening physical 
harm to victim witnesses in a criminal 
case in the Dorchester District Court. 
Indeed, it is said to be common for gang 
members to walk about the courthouse 
environs with cell phones in hand to 
photograph witnesses (or to give the ap-
pearance of photographing them) as a 
means of intimidation. 

Intimidation of witnesses can be 
entirely psychological. For example, a 
North Shore lawyer charged with steal-
ing signs from an ice cream shop was 
said to be standing at the shop owner’s 
window glaring at her. In a highly pub-
licized social host case pending in Su-
perior Court, one of the young male de-

fendants placed dead rats in the school 
locker of a female classmate and ver-
bally harassed her in the corridors and 
lunchroom. 

Intimidation and violence directed 
toward witnesses to crimes can be spec-
tacular. Take the case against Caius 
Veiovis. He is charged (along with two 
others) with murdering David Glasser 
to prevent him from testifying in a drug 
case. Two other men were also killed, 
apparently because they happened to be 
in the wrong place at the wrong time.

Who among us can forget Assistant 
Attorney General Paul McLaughlin, 
who was murdered as he departed a 
commuter train at West Roxbury by car-
jacker Jeffrey Bly in 1995? 

The ongoing “Occupy Wall Street” 
protests bring to mind violent acts di-
rected at courthouses because they 
are symbols of American democracy, 
might and power. Our President-elect 
Robert L. Holloway Jr. was in the Suf-
folk County Superior Court when Ray 
Luc Levasseur and his self-proclaimed 
“United Freedom Front” bombed the 
courthouse in 1976 for some illusory, 
ephemeral purpose. Edmund Narine of 
Mission Hill lost his leg in that bomb-
ing as he stood waiting for a document 
on the second � oor. Levasseur described 
Narine’s injuries as “collateral damage” 
from a “war.” 

Violence in the courtroom is an ever-
present danger. In a recent street crime 
trial in Suffolk Superior Court, mul-
tiple trial sessions were shut down so 
that court of� cers could be reassigned 
to the courtroom when the verdict was 
rendered. Nonetheless, when a guilty 
verdict was read by the clerk, a melee 
ensued. It took all hands to restore order. 

In the business session (of all plac-
es), Hank and Alan Lewis, two well-
heeled brothers engaged in a bitter fam-
ily dispute over money and property, 
physically attacked each other in the 
courtroom. 

Here is my thesis. If the general pub-
lic comes to perceive courthouses as 
unreasonably dangerous venues where 
their physical safety and well-being are 
put at risk, they will not appear as wit-
nesses or as jurors. More importantly, if 
violent criminals and abusive litigants 
come to understand the precarious state 
of affairs in our courthouses, they will 
take advantage of the lack of security to 
achieve their unsavory goals. 

Proper and adequate funding of the 
judiciary is necessary to keep our court-
houses and courtrooms and the ordinary 
citizens who are brought to them safe. 
What can be more fundamental? �

SUBMIT NOMINATIONS 
TO MBA SECRETARY 
BY FRIDAY, FEB. 24 

The Massachusetts Bar Associa-
tion is currently accepting nominations 
for of� cer and delegate positions for 
the 2012-13 membership year. Nomi-
nations must be � led with the secretary 
by mail, postmarked on or before Fri-
day, Feb. 24, 2012, to be eligible.

To submit a nomination, mail or 
hand deliver the information to: 

Massachusetts Bar Association
Attn: MBA Secretary 
Robert W. Harnais
20 West St.
Boston, MA 02111

If you have any questions about 
the nomination process, contact Gwen 
Landford at (617) 338-0694. �

Nominations 
sought for 
2012-13 officers, 
delegates
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We all experience delays that slow 
down and frustrate our daily lives, from 
traf� c jams on a city street to long lines at 
a grocery store. But some delays are more 
than an inconvenience  — these delays 
threaten the very core of our constitutional 
democracy.

For several years, the American Bar 
Association has observed a troubling 
trend in state court budgets. In � scal year 
2010, 40 states  — including Massachu-
setts  — cut funding for their judiciaries, 
and � scal year 2011 isn’t any better. Over 
the last three years, Massachusetts has 
reduced spending for its courts by $85 
million.

These cuts are having effects, both big 
and small, on access to justice around the 
country and in your state. A hiring freeze 
has remained in effect since October 
2008. The Massachusetts court system has 
lost more than 1,100 trial court employ-
ees through attrition, which constitutes 
a 15 percent reduction in the workforce. 
Thirty-eight courts recently reduced the 
counter and telephone hours of clerks and 
registers for staff to manage the backlog 
of cases.

Courts around the country have made 
dif� cult decisions just as they have in Mas-
sachusetts. New Hampshire delayed civil 
trials for a year. A municipal court in Ohio 
announced that no new cases could be � led 
unless the litigants brought their own pa-
per to the courthouse. In Alabama, a judge 

asked the charitable arm of a local bar as-
sociation to donate money to help pay ju-
ror stipends.

People should never have to jump over 
budgetary hurdles to reach the courtroom. 

If our legal system 
isn’t accessible, then 
it can’t be just and it 
won’t be fair.

The constitutional 
argument for sustain-
able funding for our 
courts is simple: The 
judiciary is a co-equal 
branch of government 
responsible for pro-
tecting our rights. The 

practical argument is equally compelling. 
The state courts, which handle approxi-
mately 95 percent of all legal cases in the 
United States, decide matters that go to the 
very core of our daily lives — like child 
custody cases and business disputes — and 
protect us from threats to our safety.

The � nancial argument is stunning. 
Judiciaries typically receive just 1 per-
cent of a state’s entire budget; that’s often 
less than a state allocates for an execu-
tive branch agency. In Massachusetts, the 
courts receive only 2 percent of the state 
budget.

Members of the legal community are 
beginning to understand this situation, and 
we’re taking steps to combat the crisis.

Courts  — including those in Massa-

chusetts — are doing their part to demon-
strate integrity, ef� ciency and innovation. 
The Boston Bar Association credits the 
web-based MassCourts with increasing the 
timely disposition of cases by more than 
15 percent. The National Center for State 
Courts recently recognized Massachusetts’ 
new jury automation system, which dra-
matically reduced the number of summons 
issued and saved the trial courts more than 
a million dollars annually.

The ABA continues the work of its 
Task Force on Preservation of the Justice 
System, co-chaired by Theodore B. Olson 
and David Boies, bringing those affected 
by this crisis together to discuss strategies 
to help our judiciary. The task force has 
also created a place to share court funding 
stories and creative ideas at http://bit.ly/
mPjNoc.

But we need to go beyond our profes-
sion for solutions.

The ABA is working with state and 
local bar associations to rethink how to 
sensibly spend taxpayer dollars to en-
sure public safety. It costs $47,000 per 
year to hold an offender in custody, ac-
cording to the Corrections Master Plan 
commissioned by the Patrick-Murray 
administration. 

We need to decriminalize minor of-
fenses, utilize pretrial release and imple-
ment effective re-entry programs, among 
other reforms. I am pleased to see that 
some of these reforms are under consid-
eration in Massachusetts.

We also must articulate what courts do 
and why they are important to legislators 
and to the general public — especially to 
young people, because that civic knowl-
edge will drive a renewed dedication to 
the preservation of our justice system.

Even in times of extreme economic 
hardship, our courts need adequate � -
nancial support and essential resources to 
ful� ll their constitutional responsibility. 
Let’s join together to � ght for this access, 
otherwise … No courts. No justice. No 
freedom. �

Wm. T. (Bill) Robinson III is member-in-charge of the 
Northern Kentucky offi ces of Frost Brown Todd LLC, 
a regional law fi rm with offi ces in Kentucky, Ohio, 
Tennessee, West Virginia and Indiana. He currently 
serves as president of the American Bar Association for 
a one-year term that began Aug. 8, 2011.

VIEWPOINTVIEWPOINTVIEW

Massachusetts not alone in court funding crisis
GUEST EDITORIAL BY ABA PRESIDENT WM. T. (BILL) ROBINSON III

WM. T. (BILL) 
ROBINSON IIIROBINSON III

People should never have 
to jump over budgetary 

hurdles to reach the 
courtroom. If our legal 
system isn’t accessible, 

then it can’t be just and it 
won’t be fair.
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The Volunteer Lawyers Project of the 
Boston Bar Association will create a state-
wide pro bono website with a $68,000 Legal 
Services Corp. grant that was endorsed by 
the Massachusetts Bar Association.

The VLP will use the Technology Ini-
tiative Grant, which runs from January 
2012 through June 2013, to expand the 
availability of quality pro bono represen-
tation for low-income Massachusetts resi-

dents by creating a website that increases 
the ef� ciency and productivity of pro bono 
programs and helps match up clients with 
volunteer attorneys.

The immediate goal is to create a robust, 
sustainable and widely used statewide web-
site that increases the overall ef� ciency and 
productivity of pro bono programs and facil-
itates pro bono participation by the private 
bar. The ultimate purpose of the project is 

to leverage technology to expand the avail-
ability of quality pro bono representation for 
low-income clients in Massachusetts.

“Busy attorneys want and will appreciate 
this one-stop, coordinated approach to pro 
bono,” Denise Squillante wrote to the Wash-
ington, D.C.-based LSC when she was MBA 
president in 2010. She noted the MBA’s 
“unquali� ed support” for the project, saying 
that the online resource would help connect 
lawyers with clients badly in need of help. 
The grant application had been endorsed 
by the MBA’s House of Delegates in 2009 
and 2010.

The VLP’s application states that the 
effort has the support of all of the Mas-
sachusetts legal aid programs (including 
both LSC-funded and non-LSC funded 
programs), the courts and other legal orga-
nizations.

The courts had already expanded its ef-
forts to improve access to justice and were 
enthusiastic about the proposal. In particular, 
project noted that the new website has been 
embraced by the Access to Justice (A2J) 
Commission, which is led by Supreme Judi-
cial Court Justice Ralph Gants and attorney 
David Rosenberg, as well as by Housing 
Court Judge Dina E. Fein, the special advi-
sor to the Trial Court for Access to Justice 
Initiatives.

The application also included a section 
devoted to the potential for collaboration 
with the MBA, both through its Community 
Services Dept. and its Access to Justice Sec-
tion Council. Speci� cally, there was inter-
est in jointly developing an online pro bono 
opportunities guide to enhance the MBA’s 
existing and “extensive” pro bono opportu-
nities listings. �

SJC rejects calls 
for mandatory fee 
arbitration

A committee appointed by the Su-
preme Judicial Court has issued a report 
in opposition to client-initiated mandatory 
fee arbitration in Massachusetts. The SJC 
accepted the committee’s recommenda-
tion that Rule 1.5 of the Rules of Profes-
sional Conduct be amended to require a 
written fee agreement before or within 
a reasonable amount of time after com-
mencing representation.

Two Massachusetts Bar Association 
members, Past President Kathleen M. 
O’Donnell and Gavin Reardon, a mem-
ber of the MBA’s Executive Management 
Board, served on the committee.

To read the report, go to www.mass-
bar.org/media/1117147/feearbitrationre-
port.pdf.

Probate Court 
announces standing 
order for MUPC

As a result of the new Massachusetts 
Uniform Probate Code (MUPC), the Pro-
bate and Family Court announced the im-
plementation of Standing Order 5-11.

The standing order was developed 
and recommended by the MUPC Imple-
mentation Committee, Estate Working 
Group, and addresses how the estate ad-
ministration and trust provisions of the 
MUPC will apply to proceedings pend-
ing after Jan. 2, 2012, where a perma-
nent decree has not entered or where 
a permanent decree has entered but 
other proceedings may be pending in 
the matter.

As a result of the standing order, a new 
form has been created. If a citation is is-
sued by the court on a petition requesting 
the appointment of a � duciary, prior to Jan. 
2, 2012, and the return date is after Jan. 2, 
2012, the citation must be accompanied 
by the new MUPC Supplemental Notice. 
The notice states important information 
about the changes in the obligations of a 

court-appointed � duciary pursuant to the 
MUPC.

The supplemental notice must be 
served on all interested parties in accor-
dance with the order of notice in the court-
issued citation. The obligation to provide 
all interested parties with the notice rests 
solely with the petitioner. The petitioner 
shall be responsible for obtaining and 
completing the notice.

The notice form (MPC 591) and in-
structions may be obtained at each regis-
try and accessed online. Read the stand-
ing order at www.mass.gov/courts/court-
sandjudges/courts/probateandfamilycourt/
mupchub.html.

More clerks’ offi ce 
hour reductions 
announced

Three district courts reduced their 
clerks’ public of� ce hours as of Nov. 14, 
following similar moves in 35 courts in 
September, to allow staff to focus on vital 
functions and reduce processing delays.

Clerks’ of� ces in Concord, Marlbor-
ough and Salem District Courts are re-
ducing public of� ce hours for one or two 
hours, on two or more days each week. 
Also, Framingham/Natick District Court 
extended its current one hour of restricted 
access to four days a week, and Lowell 
District Court shifted its restricted hours 
from midday to the end of the day. Court 
of� cials have said the changes are tempo-
rary, but have not indicated how long they 
will be in effect.

During the speci� ed hours, staff will 
be unavailable to answer general telephone 
inquiries or assist the public. Telephone 
messages and signage at each location will 
provide information about the adjusted 
hours and emergency access information. 
The judicial response system, which pro-
vides around-the-clock coverage for emer-
gency situations, will be unaffected.

Court session scheduling is not affect-
ed by the changes, and access is available 
for emergency matters. Court of� cials 
noted that reductions in counter and tele-
phone hours allows uninterrupted time for 
staff to prepare cases for court sessions 
and execute court orders, as well as com-
plete � ling, docketing, scanning and other 
case processing.

As a result of yearly reductions 

LEGALNEWS

News from the Courts

To review Massachusetts 
court guidelines and reports, 
go to www.mass.gov/courts.
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Technology grant will create statewide pro bono website

Walk to the Hill Jan. 26
SAVE THE DATE

MBA gave “unqualified support” for Volunteer Lawyers Project initiative

The 13th Annual Walk to the Hill for 
Civil Legal Aid will take place on Jan. 
26 at the Statehouse’s Great Hall, from 
11 a.m. to 1 p.m.

The rally, which is held each year 
to bring attention to civil legal aid pro-
grams, is more desperate this year than 
ever before, event organizers say, be-
cause of the combination of a 78 per-
cent decline in income generated from 
the Interest on Lawyers’ Trust Accounts 
(IOLTA) program and other cuts to pro-

grams because of ongoing economic 
pressures.

To avoid further cuts and help restore 
service levels, organizers are requesting 
$14.5 million, a $5 million increase, for 
the civil legal aid line item in next year’s 
state budget.

The event is sponsored by the Equal 
Justice Coalition, Massachusetts Bar As-
sociation and Boston Bar Association. 
For more information, go to www.equal-
justicecoalition.org/walk2011.html. �

The 2011 Walk to the Hill rally at the Statehouse.

WWW.MASSBAR.ORG/ONDEMAND
An innovative approach to Continuing Legal Education and other association offerings

MBA ON DEMAND
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REACH THE CLOUD FASTER. 

800-391-3000  |   business.comcast.com

Today, more and more companies rely on the cloud to access information and share files so that teams can productively collaborate in real 
time, regardless of location. That means the speed and ease with which you access the cloud is just as important as what is stored there.  
Comcast Business Class Internet brings you the cloud at speeds up to 64 times faster than T1. Or flexible data solutions like Metro 
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BAR NEWS

Mentors motivated William “Mo” 
Cowan, chief of staff to Gov. Deval L. 
Patrick, to � ght against the social norms 
of his small town and pursue his dreams 
to become the � rst college graduate and 
lawyer in his family. Cowan was the key-
note speaker at the opening ceremony of 
the  MBA’s Tiered Community Mentor-
ing Program at Suffolk University Law 
School Oct. 27.

“A mentor without a mentee is noth-
ing,” said Cowan, who reminded partici-
pants to take advantage of the program 
and to actively seek out help. “A mentor 
today can be a mentor forever.”

The event also featured remarks from 
Camille A. Nelson, Suffolk University 
Law School’s dean and professor of law.

Nelson encouraged participants to sur-
round themselves with people who would 
help them achieve their goals. “A good 
mentor will carry you a great distance.”

Now in its third year, the MBA’s Tiered 
Community Mentoring Program matches 
up 10 practicing lawyers with more than 
two dozen students from high school, col-
lege and law school, including New Mis-
sion High School, Roxbury Community 
College, UMass-Boston, Suffolk Univer-
sity Law School and Boston University 
School of Law.

MBA President Richard P. Campbell 
told students how important his mentors 
have been, enabling him to become a con-
� dent trial attorney early in his career in 
Newark, N.J. He encouraged program par-

ticipants to push themselves toward their 
personal goals. “I look forward to having 
you join us in this profession,” he said.

The mentoring program was the idea 
of Norfolk Probate and Family Court 
First Justice Angela M. Ordoñez. “It is my 
hope to get a greater diversity of people to 
join the legal profession,” she said, ending 
her remarks by reminding participants in 
the program to “pay it forward” and give 
back to the community. �

Cowan helps Tiered Mentoring Program kick off third year

PHOTOS BY ANDREA BURKE

William “Mo” Cowan, chief of staff to Gov. Deval L. 
Patrick, speaks to students at the kickoff of the MBA’s 
Tiered Community Mentoring Program’s third year.

Attention Personal Injury Attorneys!
When your client needs cash now...
The choice is EMPIRE!

EMPIRE SETTLEMENT FUNDING

         
                                                 WON  HSAC           

ERIPME

LITIGATION FINANCING

Buys you the time to develop a more powerful case
Helps clients with urgent cash needs
Strengthens relationships
Underwritten by experts
Fast turnaround time
We are available 24/7
We’re from Massachusetts!

Cash Now for Plaintiffs TM

877.227.4458

Don’t forget to 
check us out 

online at
www.massbar.org

BY ANDREA BURKE

More than two dozen high school, college and law school students work with practicing lawyers as part of the 
MBA’s Tiered Community Mentoring Program.

MBA Past President Valerie Yarashus, right, talks with two of the program’s participants.
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Nearly 200 family law practitioners 
and members of the Probate and Family 
bench settled into Chatham Bars Inn on 
the Cape Oct. 28 and 29 for the 21st An-
nual Family Law Conference.

“This was a record crowd,” MBA Di-
rector of Membership and Programs Lisa 
A. Ferrara said. She attributed the high 
interest level to alimony reform, but also 
to the comprehensive nature of the con-
ference’s content. Ferrara explained that 
programming was thoughtfully pulled 
together by conference co-chairs Marc 
E. Fitzgerald and Michael I. Flores.

The Friday, Oct. 28, program fea-
tured a panel that highlighted recent de-
velopments in family law over the last 
year, as well as a welcome reception.

“We are delighted to bring our popu-
lar Family Law Conference to the Cape, 
not only for the destination, but to be 
closer to the loyal members in South-
eastern Massachusetts,” MBA President 
Richard P. Campbell said at the evening 
reception, which was sponsored by the 
Massachusetts Chapter of the American 

Academy of Matrimonial Lawyers.
Saturday’s programming opened 

with an update on the Trial Court deliv-
ered by Probate and Family Court Chief 
Justice Paula M. Carey.

The � rst portion of the chief’s remarks 
centered on the challenges resulting from 
the compounded budget cuts. “Security 

and other staf� ng is at a crisis level,” 
she said.

Carey also spoke of the success of 
many programs available thanks to out-
side resources attained from the Probate 
and Family Court Grant Committee. 
Two programs include an innovative 
parent-education program for non-mar-
ried parents and a client-centered project 
that enlists youth mental health profes-
sionals and attorneys.

In addition, Carey spoke about care-
fully tracking the impact of shorten-
ing hours in select Probate and Family 
courts. As a result of courts closing early 
to accommodate better administrative 
follow-through, “signi� cantly more cas-
es are docketed and scanned,” she said. 
In one week, 11,000 documents were 
scanned.

She also spoke of the issues and chal-
lenges associated with nearly 254,000 
pro se litigants that appeared last year 
in the Probate and Family Court. She 
concluded her remarks on a high note, 
referencing the “awesome responsibili-
ties” placed upon the Probate and Fam-
ily Court staff, bench and bar.

The highly anticipated alimony pan-
el, “What Alimony Reform Will Mean 
for Your Clients and Your Practice,” fea-
tured Carey, MBA Past President Denise 
Squillante, the Hon. Peter C. DiGangi 
and Fern Frolin, past chair of the MBA 
Family Law Section. It was moderated 

by Bryna Klevan of Klevan & Klevan.
The panelists walked conference at-

tendees through how attorneys should 
prepare for the March 2012 enactment, 
often referring to conference materials 
and other tools that explain the differ-
ences between the old and new law.

According to DiGangi, judges are 
already accepting agreements that refer-
ence the new alimony law. “No sense in 
drafting something that will be obsolete 
in four months,” he said. In addition to 
adding general guidance and predict-
ability, the reform provides “invaluable 
tools for us in pre-trial conference,” Di-
Gangi said.

“This is a huge policy change,” said 
Frolin, who explained that the new law 
encourages alimony recipients to think 
more about � nancial independence.

“I think it will help settle cases, I 
really do,” said Carey, who reminded 
participants that although the new law’s 
language adds more predictability, there 
is still room for argument.

“If you are not getting calls about ali-
mony reform, you will,” Squillante said.

Other panels presented on Saturday 
covered de� ning income in support cas-
es, removal and parent alienation. �

Attorneys who were unable to attend the event in 
Chatham can purchase a recorded version through 
MBA On Demand at www.massbar.org/c le/mba-
on-demand.

Family Law Conference draws record crowd
BAR NEWS

Alimony reform 
headlines 
annual event

BY TRICIA M. OLIVER

From left to right: “Alimony Update” panelists included Fern L. Frolin, Grindle, Robinson, Goodhue & Frolin; 
Hon. Peter C. DiGangi, Middlesex Probate and Family Court; Hon. Paula M. Carey, chief justice, Probate 
and Family Court; moderator Bryna S. Klevan, Klevan & Klevan; and MBA immediate Past President, Denise 
Squillante, Law Offi ce of Denise Squillante PC.

PHOTOS BY TRICIA OLIVER

Family Law practitioners from across the state attend the 21st Annual Family Law Conference.
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The Massachusetts Bar Association 
presented Massachusetts Appeals Court 
Chief Justice Phillip Rapoza with the 
MBA President’s Award at the New Eng-
land Bar Association’s 41st Annual Meet-
ing luncheon Oct. 21.

The MBA hosted the event at the
Cranwell Resort, Spa and Golf Club in 
Lenox. Panelists from each of the six New 
England states participated in programs, 
and the conference included the passing 
of the gavel from MBA immediate Past 
President and 2011 NEBA President De-
nise Squillante to the Hon. Thomas A. 
Zonay, NEBA’s 2012 president. 

MBA President-elect Robert L. Hol-
loway presented the President’s Award, 
which honors local attorneys’ service to 
the profession and their community.

“Chief Justice Rapoza is an outstand-
ing jurist well respected in Massachusetts 
for his intellect, fairness and history of 
striving for ethnic and religious tolerance 
worldwide,” Holloway said. “The MBA 
celebrates his contributions to both the 
legal community and the state of Massa-
chusetts.”

The President’s Award is given to in-
dividuals who have made a signi� cant 
contribution to the work of the MBA, to 
the preservation of MBA values, to the 
success of MBA initiatives and to the pro-
motion of MBA leadership role within the 
legal community in Massachusetts.

Rapoza was appointed to the bench in 

1998, and was appointed chief justice of 
the Appeals Court in 2006. He is a mem-
ber of the Executive Committee of the 
U.S. Council of Chief Judges of the State 
Courts of Appeals and is also a life fellow 
of the Massachusetts Bar Foundation.

Prior to being appointed chief justice, 
Rapoza worked for the United Nations in 
East Timor as chief international judge on 
the Special Panels for Serious Crimes, a 
tribunal whose primary purpose is pros-

ecuting crimes against humanity commit-
ted during Timor’s � ght for independence.

In 2002, the Portuguese government 
awarded him the rank of commander in the 
Order of Prince Henry the Navigator for 
his international work, and in 2007, he re-
ceived the Municipal Medal of Merit from 
the town of Lagoa in the Azores, as well as 
the Brazilian Medal of International Merit. 
In 2009, Rapoza received the Alexander 
George Teitz Memorial Award. �

Appeals Court Chief Justice Rapoza 
receives President’s Award at NEBA

BAR NEWS

PHOTO BY JEAN STEVENS

From left to right: MBA Regional Delegate Veronica J. Fenton, MBA President-elect Robert L. Holloway Jr., MBA 
Treasurer and NEBA Director Douglas K. Sheff, MBA immediate Past President and 2011 NEBA President Denise 
Squillante, SJC Justice John M. Greaney (ret.), Appeals Court Chief Justice Phillip Rapoza, MBA Vice President 
and NEBA Director Marsha V. Kazarosian and Martin W. Healy, MBA chief operating offi cer and chief legal 
counsel and NEBA secretary.

MBA President Richard P. Campbell 
has appointed Thomas M. Hoopes of 
LibbyHoopes PC in Boston as the new 
chair of the Fair and Impartial Courts 
Committee for the 2011-12 association 
year.

The committee is responsible for 
coordinating efforts with the judiciary 
to educate the press 
and public about the 
importance of the 
rule of law and the 
integral role of judg-
es in the administra-
tion of justice.

MBA Past Presi-
dent Edward P. Ryan 
Jr. of Fitchburg led 
the committee for 
the past decade.

“Many times, our judges � nd them-
selves harshly and unfairly attacked for 
decisions they render that are misunder-
stood, but nevertheless, appropriately 
made in accordance with the law. The 
committee does a great service by pro-
viding its expertise to the media and pub-
lic in explaining these matters that come 
before the bench,” said Campbell.

Hoopes to lead 
Fair and Impartial 
Courts Committee

THOMAS M. 
HOOPESHOOPES
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BAR NEWS

PHOTOS BY KELSEY SADOFF AND ASHLEY TARCHARA

Ross Greenstein, left, and Sofi a Lingos, Lingos Law, Boston. Pepper Hayes, Law Offi ce of Pepper Hayes, Charlestown, left,  and Bryna Klevan, Klevan & Klevan LLP, Wellesley.

Anthony W. Bowers, Law Offi ce of Anthony W. Bowers, South Dennis, left, and Jenny Lee Margeson, Law 
Offi ce of Jenny Lee Margeson, East Dennis.

From left to right: Joel Rosen, Rosen Law Offi ce, Andover; John B Harkavy, Law Offi ce of John B. Harkavy, 
Wellesley; and Andrea Goldman, Law Offi ce of Andrea Goldman, Newton.

The Massachusetts Bar Association hosted a free Member 
Appreciation Reception on Nov. 9 at Les Zygomates in Boston.

Brown Rudnick LLP, through its Cen-
ter for the Public Interest, has donated 
$25,000 to the Massachusetts Bar As-
sociation’s 2012 Statewide High School 
Mock Trial Program. Brown Rudnick has 
been the lead � nancial underwriter since 
1998 and has contributed more than a 
quarter million dollars to the program, in 
its 27th year.

“We are deeply grateful to Brown 
Rudnick for its sustained generosity and 
support of the MBA’s successful Mock 
Trial Program,” MBA President Richard 
P. Campbell said. “The program is cru-
cial, especially during this time of eco-
nomic uncertainty of the court system, 
in its ability to educate young people 
about both the rule of law and role of 
the courts.”

First organized in 1985, the tourna-
ment places high school students in a 
simulated courtroom to assume the roles 
of lawyers and witnesses in a hypotheti-
cal case. This year’s civil case explores 
the level of legal responsibility high 
school teachers bear in identifying and 
preventing bullying among students. The 

timely topic illustrates the challenging in-
tersection between law and social policy.

“Brown Rudnick is proud to con-
tinue our longstanding support of the 
MBA Mock Trial program,” said Albert 
W. Wallis, executive director of Brown 
Rudnick’s Center for the Public Inter-
est. “This is an especially � tting way to 
honor the 10th anniversary of the Brown 
Rudnick Center for the Public Interest, 
by furthering our investment in improv-
ing education through the MBA’s stellar 
hands-on  program, in which high school 
students gain a better understanding of 
and respect for the justice system, while 
also developing their problem-solving 
and leadership skills.”

At least 1,500 students at more than 
100 schools across the commonwealth 
are expected to participate in the 2012 
Mock Trial Program. More than 100 law-
yers across the state will serve as volun-
teer coaches and judges.

Last year, the Pioneer Valley Perform-
ing Arts Charter Public School of South 
Hadley won the state championship and 
placed 31st in the national tournament.st in the national tournament.st �

PHOTO BY JENNIFER ROSINSKI

From left to right: Albert W. Wallis, executive director of the Brown Rudnick Center for the Public Interest; MBA 
President Richard P. Campbell; and Andrew P. Strehle, partner at Brown Rudnick.

Brown Rudnick donates $25,000 to Mock Trial program
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Rowes whaRf - Boston, Ma 02110  (800) 547-6929    www.bhh.com

Located on Boston’s historic harbor, just steps away from the 

Financial District, Faneuil Hall, and the North End’s “Little Italy” 

sits the Boston Harbor Hotel. Rated as “Best Hotel, General 
Excellence” by Boston Magazine and listed on Travel + Leisure’s 
World’s Best Hotels 2011 as well as US News & World Report’s Best 
Boston Hotel 2011. A Forbes Five Star, AAA Four Diamond Hotel.

The 23rd Annual Boston Wine Festival running from January  

6th to March 30th with world renowned winemaker hosted  

dinners created by Chef Daniel Bruce. For tickets visit  

www.bostonwinefestival.net.

Spectacular views, luxurious accommodations, attentive service, 

world class dining and state-of-the-art Spa create a “Destination 

of Distinction” at the Boston Harbor Hotel. Boston’s Landmark 

Waterfront Hotel.
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Wednesday, Dec. 7
Business Planning for the Law 
Firm 
12:30–2 p.m.
MBA, 20 West St., Boston

MBA Monthly Dial-A-Lawyer 
Program 
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

Friday, Dec. 9
Ninth Annual In House Counsel 
Conference 
9 a.m.–1 p.m.
MBA, 20 West St., Boston

Wednesday, Dec. 14
Family Law Arbitration
4–6 p.m.
Plymouth Trial Court, 52 Obery St., Plymouth 

Thursday, Dec. 15
2011 MBA Holiday Party: 
Casino Royale
5:30–8:30 p.m.
MBA, 20 West St., Boston

Tuesday, Dec. 20
The Paperless Law Office
5–7 p.m.
Catuogno Court Reporting, One Monarch 
Place, 1414 Main St., Springfi eld

Wednesday, Jan. 4
MBA Monthly Dial-A-Lawyer 
Program 
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, Jan. 5
Mock Trial Judge’s Orientation
5–6:30 p.m.
MBA, 20 West St., Boston

Tuesday, Jan. 10
Final Directives: Medical and 
Legal Perspectives on Death 
and Dying 
3–7 p.m.
MBA, 20 West St., Boston

Thursday, Jan. 19
MBA House of Delegates 
meeting
12:30–5 p.m.
UMass Medical School, 55 Lake Avenue 
North, Worcester

Wednesday, Jan. 25
Massachusetts Bar Foundation 
Annual Meeting
5:30–7:30 p.m.
John Adams Courthouse, Social Law Library,
1 Pemberton Square, Boston
For information, contact (617) 338-0647 or 
visit www.massbarfoundation.org

Thursday, Jan. 26
How to Start and Run a 
Successful Solo or Small-Firm 
Practice
9 a.m.–5 p.m.
Lombardo’s, 6 Billings St., Randolph

Calendar of Events

FOR MORE INFORMATION, 
VISIT MASSBAR.ORG/

EVENTS/CALENDAR

THE MUPC 
DEMYSTIFIED: 
AN IN-DEPTH 
SERIES ON THE NEW 
PROBATE CODE

Tuesday, Dec. 13 
Part III: Powers and Duties of 
the Personal Representatives and 
Options for Closing Estates
Noon–4 p.m.
MBA, 20 West St., Boston

Tuesday, Jan. 17 
Part IV: Remedies and Protections 
under the MUPC
Noon–4 p.m.
MBA, 20 West St., Boston

Tuesday, Feb. 7 
Part V: Estate Planning under the 
MUPC Drafting Wills and Trusts
Noon–4 p.m.
MBA, 20 West St., Boston

Real-time webcast 
available for 
purchase through 
MBA On Demand at 
www.massbar.org/
ondemand.

PHOTO BY TRICIA OLIVER

Panelists at “The MUPC Demystifi ed” Oct. 25 program (from left to right): Jennifer Laucirica, Esq., 
Goodwin Procter LLP, Boston; Mark A. Leahy, Esq., program co-chair, Whittum & Leahy, Hingham; 
Janice C. Nigro, Esq., program co-chair, Nigro, Pettepit & Lucas LLP, Wakefi eld; Evelyn J. Patsos, 
Esq., Probate & Family Court Department, Boston and Jennifer Marie Rivera-Ulwick, Esq., Middlesex 
Probate & Family Court, Cambridge. Probate and Family Court Chief Justice Paula M. Carey delivered 
the seminar’s open remarks.

CONTINUED ON PAGE 15 

ADR

Can we talk!
I will sit down with clients and attorneys 

in a private, easily accessible location.
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The Probate Law Section Council of the Massachusetts Bar Association began 
presenting an in-depth monthly � ve-part series of seminars on the Massachusetts 
Uniform Probate Code (MUPC) in October. Details on the last three programs are 
listed below. For more information or to register, go to www.massbar.org/calendar. 

‘The MUPC Demystifi ed’ seminars
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LCL APPOINTS DOWELL 
EXECUTIVE DIRECTOR

Attorney Rodney S. Dowell has been 
named executive director of Lawyers 
Concerned for Lawyers Inc. (LCL), its 
board of directors announced.

Founded in 1978, LCL is the only 
lawyer assistance program in Massachu-
setts exclusively dedicated to helping 
with personal and professional issues 
faced by Massachusetts law students, 
lawyers, judges and 
their families by pro-
viding con� dential 
counseling and refer-
ral resources, peer 
support groups, and 
law of� ce manage-
ment guidance.

“I am very excit-
ed about the oppor-
tunity to lead LCL,” 
Dowell said, “and I am looking forward 
to continuing the � ne work accomplished 
by the organization.”

In addition to managing LCL and its 
clinical staff, Dowell will continue to di-
rect LCL’s Law Of� ce Management As-
sistance Program (LOMAP), which is 
based in the same downtown Boston of-
� ce as LCL. Jared Correia will act as LO-
MAP’s senior practice advisor, with plans 
to add another practice advisor in the next 
several months.

“While reducing day-to-day consulta-
tions (with LOMAP clients), I’ll still be 
directing the operations,” Dowell said.

In 2007, Dowell helped create and 
started serving as executive director of 
LOMAP, which the board said he was “in-
strumental” in building “into a viable and 
vibrant LCL subsidiary organization. As 
the director of LOMAP, attorney Dowell 
demonstrated a proven ability to lead and 
grow a lawyers’ assistance program. In 
addition, based upon 18 years as a prac-
ticing litigation attorney and as a found-
ing partner of a law � rm, attorney Dowell 
brings a real-life perspective necessary to 
effectively work with attorneys seeking 
LCL’s services.

“As demonstrated by his proven track 
record, the board is con� dent that attor-
ney Dowell will continue the excellent 
work of LCL and to effectively forward 
LCL’s mission,” the board said. “We are 
pleased to have him at the helm.”

BALLIRO RECEIVES 
SUPER LAWYERS, BEST 
LAWYERS HONORS

Juliane Balliro, an attorney in the 
Boston of� ce of Nelson, Mullins, Ri-
ley & Scarborough, 
has received two 
honors from her 
peers recently. She 
was selected as one 
of Massachusetts 
2011’s “Super Law-
yers” and chosen for 
inclusion in the 2012 
edition of The Best 
Lawyers in America.

Balliro has tried cases in the areas of 
white-collar criminal defense and em-
ployment law for more than 25 years. 
She represents companies, executives 
and individuals in complex business, 
employment and criminal cases. She has 
tried more than 100 cases in various state 

and federal courts and has authored and 
argued dozens of appeals.

She was named to the “Super 
Lawyers” list in the category of 
Employment Litigation: Defense. 

Super Lawyers, a Thomson Reuters 
business, is a rating service of lawyers 
from more than 70 practice areas who 
have attained a high degree of peer rec-
ognition and professional achievement, 
according to the organization. The se-
lection process is multi-phased and in-
cludes independent research, peer nomi-
nations and peer evaluations. 

Lawyers are selected for inclusion in 
Best Lawyers is based on a peer-review 
survey. Lawyers are not allowed to pay a 
fee to be listed and selection is based on 
con� dential evaluations and interviews 
of the top attorneys in the country.

SULLIVAN NAMED 2012 
“LAWYER OF THE YEAR” 
BY BEST LAWYERS

Best Lawyers named Meghan B. 
Sullivan managing partner at Sullivan, 
Hayes & Quinn as the 2012 “Spring� eld, 
MA Best Lawyers 
Labor Law — Man-
agement Lawyer of 
the Year.”

Best Lawyers 
conducts nearly 4 
million con� dential 
peer-review surveys.

Sullivan is ad-
mitted to the state 
and federal courts 
in both Massachusetts and Connecticut, 
and is a member of the MBA’s Labor 
and Employment Law and Civil Litiga-
tion sections. Previously, she worked as a 
prosecutor in the Of� ce of the Hampden 
County District Attorney. She received 
her J.D. from Quinnipiac University 
School of Law.

She has also been named a “Rising 
Star” among Massachusetts attorneys 
four times by Boston magazine and a 
“Rising Star in New England.” She was 
featured as a “Woman to Watch” and rec-
ognized as one of the “40 under 40” by 
Business West.

Sullivan, Hayes & Quinn, with of� c-
es in Spring� eld and New York, special-
izes in employment and labor law.

MURPHY NAMED 
BANKRUPTCY-LITIGATION 
LAWYER OF THE YEAR

Harold B. Murphy, shareholder and 
founder of Murphy & King PC in Bos-
ton, has been select-
ed as Bankruptcy-
Litigation Lawyer 
of the Year in Mas-
sachusetts by Best 
Lawyers.

Murphy is also 
director of the � rm’s 
Bankruptcy and Fi-
nancial Restructur-
ing Group, special-
izing in commercial 
law and bankruptcy. He also has signi� -
cant experience in commercial � nance, 
litigation and secured lending. The � rm 
also has of� ces in Washington, D.C., and 
New York.

He has played a key role in represent-
ing companies in a number of high-pro-
� le reorganizations, including One and 
Two International Place, The W Hotel 
and Residences, Modern Continental, 
the Ground Round, GPX Tire and Wood-
worker’s Warehouse.

“We have had the opportunity to rep-
resent some great companies in their � -
nancial restructurings,” Murphy said. �
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REAL ESTATE EPSTEIN, LIPSEY 
& CLIFFORD PC

There are all kinds of reasons why some-
one might stop paying the mortgage, but the 
end result is the same — loss of the house 
to foreclosure. For someone who dreams 
of one day owning a house again, going 
through this process can feel like a door 
shutting on any chance of future home own-
ership. But with patience and discipline, a 
second chance may just be a few years away.

While in the midst of the foreclosure pro-
cess, it’s important to remain cognizant of 
one’s overall credit standing. If at all possi-
ble, one should stay current on all other bills, 
especially any outstanding credit card debt. 
Every late or missed mortgage payment will 
still appear on a credit report, but the impact 
of that line item will be diminished if other 

accounts are kept in good standing.
Also to keep in mind is the potential tax 

implication of a foreclosure. If a foreclosed-
upon house sells for less than it is worth, the 
remaining amount of the loan may be forgiv-
en. This sounds like great news. However, 
the IRS considers the amount of the forgiven 
loan a “gift,” and come April, the former 
homeowner may be taxed on the amount.

As one plans for buying a house again, 
it’s important to stay grounded in reality. In-
terest rates in the 3s should not be expected, 
nor should buying another house without a 
sizable down payment. Additionally, there 
are waiting periods and more stringent re-
quirements associated with obtaining a 
mortgage after a foreclosure, although these 
requirements vary by lender.

Typically, a foreclosure will remain 
on one’s credit report for seven years; this 

doesn’t mean, however, that someone will 
have to wait those seven years before ob-
taining a new mortgage. The waiting peri-
ods typically range between three and � ve 
years; if the foreclosure is an isolated inci-
dent, the waiting period may be less than 
if there are several unfavorable credit oc-
currences on one’s report. (Some lending 
companies may even award a new mortgage 
just two years after a foreclosure, although 
usually an extenuating circumstance  — 
including a death in the immediate family, a 
serious illness, a job transfer or a debilitating 
accident — is involved.)

During this waiting period, it’s best to 
take advantage of the time. Building up sav-
ings, paying down credit card debt (to lower 
one’s debt-to-equity ratio and thereby raise 
one’s credit score), and establishing a record 
of on-time rent payment can all go a long 
way to enhance one’s position when one be-
comes lending-eligible to buy a new home.

Of course, there is a way to circum-
vent lending requirements, waiting periods 

A second chance after foreclosure

BY SCOTT J.  CLIFFORD
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and high interest rates  — by purchasing a 
home with cash. By substituting the need 
to possess substantial earning statements 
and strong credit scores with patience, plan-
ning and � scal discipline, as well as a mass 
of cash, a buyer can better negotiate the 
sale price, as well as end up with a higher 
net worth.

Granted, it’s a challenge to save up 
enough money to buy a house (typically 
about 20 percent of one’s income over sev-
eral years). Selling other assets or obtaining 
a second job with an income that can be de-
voted entirely to the new house savings can 
help to reach the � nancial goal more quickly.

The American dream of home ownership 
does not need to end with foreclosure; it just 
means a rededicated effort to � scal planning 
and a determined spirit. �

Scott J. Clifford is a partner at Epstein, Lipsey & Clifford PC in 
Hanover, Mass. A graduate of New England School of Law, he is 
admitted to practice in all Massachusetts courts and U.S. District 
Court in Massachusetts. He is a member of the Massachusetts 
Academy of Trial Lawyers, the Massachusetts Bar Association 
and the Real Estate Bar Association .
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EMPLOYMENT 
LAW THE LAW OFFICE OF ALAN H. CREDE PC

For many years, lawyers represent-
ing Massachusetts workers have chosen to 
prosecute their clients’ workplace discrimi-
nation and harassment cases under G.L. c. 
151B, rather than federal law. Their reasons 
for doing so were normally twofold.

First, the inclusion of a claim brought 
under a federal statute, such as Title VII, the 
Americans with Disabilities Act (ADA), or 
the Age Discrimination in Employment Act 
(ADEA), would of course enable defen-
dants to remove the case to the supposedly 
less friendly con� nes of federal court. Sec-
ond, and more importantly, G.L. c. 151B 
offered much greater protections for the 
victims of discrimination than cognate fed-
eral laws. At best, federal law offered sub-
stantive protections that were duplicative 
of G.L. c. 151B and, at worst, federal law 
presented additional hurdles for discrimina-
tion victims.

Today, while this view of things largely 
holds sway within the employment bar, 
G.L. c. 151B has, in many areas, been 
eclipsed by federal anti-discrimination law. 
Yes, federal law still poses many obstacles 
to employees that they need not overcome 
under G.L. c. 151B.

For instance, under Title VII’s so-called 
Farragher-Ellerth defense, an employer 
can avoid liability for hostile work envi-
ronment harassment by showing that (1) 
it acted quickly to correct the harassment; 
and (2) the employee unreasonably failed to 
take advantage of a sexual harassment poli-
cy. And, under Title VII’s after-acquired ev-
idence doctrine, even employees who prove 
they were discriminated against forfeit their 
right to economic damages if they engaged 
in misconduct that their employer uncov-
ers after their (discriminatory) termination. 
Neither doctrine is recognized under G.L. 
c. 151B.

Nevertheless, over the past � ve years or 
so, in many different areas, federal employ-
ment law has become more congenial for 
plaintiffs than G.L. c. 151B. For instance, 
in order to state a claim for retaliation under 
G.L. c. 151B, an employee must show that 
the retaliation she suffered was “substantial 
enough to have materially disadvantaged” 
her in the terms and conditions of her em-
ployment.

However, in the � ve years since the 
2006 Supreme Court case of Burlington 
Northern & Santa Fe. Rwy. v. White, em-
ployees claiming retaliation under Title VII 
have faced a lesser burden: they have need-
ed only to show that the retaliatory conduct 
was the kind that might have “dissuaded 
a reasonable worker from making or sup-
porting a charge of discrimination.” In its 
May decision in Psy-Ed Corp. v. Klein, the 
Supreme Judicial Court declined to adopt 
the Burlington Northern standard for 151B 
cases.

Sometimes, the discrimination that an 
employee faces is so awful that she resigns. 
In order to recover economic damages, an 
employee who resigns must show that she 
was “constructively discharged” — in effect 
that her resignation was involuntary. Under 

G.L. c. 151B, this requires a showing that a 
reasonable person in the plaintiff’s position 
would have found the working conditions 
“so dif� cult as to be intolerable.”

In the 2004 Supreme Court case of 
Pennsylvania State Police v. Suders, the Su-
preme Court adopted a friendlier standard 
for constructive discharge under Title VII, 
one that considers whether an employee’s 
decision to resign constituted a “� tting re-
sponse” to her employer’s conduct. To date, 
no Massachusetts court has so much as 
cited Suders.

Federal law is also threatening to 
leapfrog G.L. c. 151B in the area of dis-
ability discrimination law (or, as G.L. c. 
151B terms it, “handicap discrimination” 
law). The Americans with Disabilities 
Act Amendments Act of 2008 (ADA-AA) 
amended the Americans with Disabili-
ties Act of 1990 in a number of important 
ways, including by clarifying that the avail-
ability of “mitigating measures” (such as 
eyeglasses and hearing aids) should not be 
considered in determining whether an in-
dividual is disabled. Given this change in 
law, the determination of disability is now 
essentially identical under G.L. c. 151B and 
the ADA.

Furthermore, the ADA explicitly for-
bids “associational discrimination” — dis-
crimination against a non-disabled person 
“because of the known disability of an indi-
vidual with whom the quali� ed individual 
is known to have to have a relationship or 
association.” Thus, a non-disabled spouse 
can seek the protections of the ADA if she 
is discriminated against for caring for a per-
son with whom she is “associated,” such as 
a disabled spouse. G.L. c. 151B’s disability 
discrimination provision, drafted in 1983, 
contains no such explicit recognition of a 
theory of associational discrimination.

Whether a plaintiff can state a claim for 
associational handicap discrimination un-
der G.L. c. 151B is currently being argued 
in the closely-watched federal court case 
of Ayanna v. Dechert, LLP. The plaintiff, 
a former associate at the law � rm Dechert 
LLP, is not disabled. His wife is disabled 
due to mental health issues. The plaintiff 
contends that his former law � rm discrimi-
nated against him on the basis of his wife’s 
disability. If true, such conduct is forbidden 
under the federal law, but it may be the case 
that such discrimination would be legal un-
der state law.

Over the past several decades, G.L. c. 
151B and a handful of other state employ-
ment discrimination statutes, such as the 
New Jersey Law Against Discrimination, 
have been in the vanguard of doctrinal de-
velopments that have advanced the rights 
of employees of different races, genders 
and ethnicities. Whether G.L. c. 151B 
will continue to occupy such a position of 
prominence, and whether G.L. c. 151B will 
continue to remain the favored weapon for 
plaintiffs’ attorneys, remains to be seen. �

Alan Crede is principal of The Law Offi ce of Alan H. 
Crede PC. He is a member of the MBA’s Labor & 
Employment Law Section. He can be reached at alan.
crede@credelaw.com.
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For 25 years, victims of drunk driving 
accidents in Massachusetts have been able 
to maximize liability insurance coverage in 
claims against social hosts by being able to 
access a negligent host’s homeowner’s in-
surance policy, as well as the auto policy of 
the negligent driver. However, a recent Ap-
peals Court case construing a new version 
of the auto exclusion means that it will be 
increasingly dif� cult to obtain homeown-
er’s coverage for these claims.

THE MARNELL DECISION
A typical auto exclusion states that the 

insurance does not apply to: “‘Bodily inju-
ry’ or ‘property damage’ arising out of the 
ownership, maintenance, use or entrust-
ment to others of any … ‘auto’ … owned 
or operated by or rented or loaned to any 
insured … .”

In the landmark decision of Worcester 
Mut. Ins. Co. v. Marnell,1 the Supreme Ju-
dicial Court held that the auto exclusion 
in the insureds’ homeowner’s policy did 
not apply to a claim brought against the 
insureds for their alleged negligent su-
pervision of a party where their son (also 
an insured) became intoxicated. The tort 
plaintiff was injured when the son left the 
party in his own car and struck the plaintiff.

Despite the language of the auto ex-
clusion, the court held that the severabil-
ity clause in the policy required that the 
insurance provided by the policy apply 
separately to each insured.2 Thus, the court 
held, “the term ‘insured’ as used in the 
motor vehicle exclusion refers only to the 
person claiming coverage under the poli-
cy … While our interpretation of the policy 
makes the word ‘any’ in the motor vehicle 
exclusion super� uous, the construction 
urged by [the insurer] would render the en-
tire severability of insurance clause mean-
ingless.”3

Because the parents did not “own or 
operate” the car driven by their son, the 
policy’s exclusion for injury arising out 
of “any insured’s” ownership or use of a 
motor vehicle did not apply to the claims 
asserted against the parents. This inter-
pretation of the exclusion is by no means 
universal. Instead, the vast majority of 
states have applied the exclusion in its 
literal sense, and denied coverage where 
the bodily injury arose from any insured’s 
ownership or use of a vehicle.4

Even under the Massachusetts inter-
pretation of the auto exclusion, coverage is 
not available for every claim of negligent 
supervision. For example, there is no cov-
erage if the accident involved a vehicle that 
was owned by the insured. This distinction 
� nds its roots in the Marnell decision itself Marnell decision itself Marnell
where the SJC noted: “under our construc-
tion of the policy, the motor vehicle ex-
clusion prevents the homeowners’ policy 
from providing additional insurance, with-
out a premium, to an insured when a motor 
vehicle owned or operated by that person is 
involved in an accident.”5

For similar reasons, the auto exclusion 
also applies to claims of negligent entrust-

ment, because the essence of an entrust-
ment claim involves ownership or control 
over the use of the vehicle.6 As a general 
principle, the court was willing to override 
the exclusion if the insured could not have 
obtained automobile coverage for the ac-
cident.

IMPLICATIONS OF DIFFERENT 
LANGUAGE IN THE AUTO 
EXCLUSION

The analysis in Marnell has been called Marnell has been called Marnell
into question as a result of the recent Ap-
peals Court decision in Massachusetts 
Prop. Ins. Underwriting Ass’n v. Berry.7 In 
circumstances that were analogous to those 
in Marnell, the insureds hosted a party at 
their home, and negligently allowed an ine-
briated guest to operate a vehicle, resulting 
in an accident.

However, in Berry, the homeowner’s 
policy contained a different version of the 
auto exclusion. In this version, the home-
owner’s policy excluded coverage for 
“Motor Vehicle Liability,” which was de-
� ned as: “Liability for ‘bodily injury’ or 
‘property damage’ arising out of the op-arising out of the op-arising out of
eration or use of a [m]otor vehicle “by any 
person.” The court observed that, unlike 
in Marnell, the exclusion applied as long 
as the injuries arose out of the use of the 
vehicle by any person. Thus, there was no 
coverage, even if the insured hosts did not 
own the vehicle.

Under this new version of the exclu-
sion, homeowners will be unable to obtain 
coverage for claims involving an auto ac-
cident regardless of the theory of liability 
and regardless of their connection with the 
accident vehicle. We can expect that this 
exclusion will be added to more policies in 
the wake of the Berry decision.

MOVEMENT AWAY FROM 
RELIANCE UPON THE 
SEVERABILITY CLAUSE

A recent trend suggests that, quite 
apart from any change in the language of 
the auto exclusion, the scope of its appli-
cation may become limited. Several courts 
have rejected reliance upon the severabil-
ity clause in holding that similar exclusions 
precluded coverage. Thus, in Yerardi v. Pa-
ci� c Indem. Co.,8 the exclusion precluded 
coverage “for any loss caused intentionally 
by you” and “you” was de� ned as “the per-
son named in a coverage summary, and a 
spouse.” The court declined coverage for 
the innocent spouse, holding that: “There 
is nothing ambiguous or inconsistent about 
providing for separate coverage determina-
tions, but requiring that certain obligations 
remain joint.”

In addition, the Appeals Court rejected 
an effort to apply the reasoning of Marnell
to an exclusion in a homeowner’s policy 
for harm caused by the intentional act of 
“an insured.”

In Hingham Mut. Fire Ins. Co. v. Smith,9

the plaintiffs alleged that their children had 
been sexually abused by the insureds’ son 
and � led a claim of indecent assault against 
the son and claims of negligent supervi-
sion against the parents. The court held 
that the reasoning in Marnell did not Marnell did not Marnell

Secondary trauma and burnout are 
occupational risks for lawyers and other 
legal personnel, including judges, inter-
preters, court reporters and courtroom 
clerks. The professional’s risk of second-
ary trauma and burnout are frequently ad-
dressed in other helping professions. Un-
til recently, however, there was minimal 
discussion, research or literature about 
these problems in the legal � eld.

Increased awareness and interdisci-
plinary collaboration have yielded studies 
and articles on the effects of both mala-
dies on legal professionals, along with 
suggestions for coping with and prevent-
ing them. Law schools and legal organiza-
tions are beginning to provide education 
and training on recognizing and coping 
with secondary trauma and burnout.

WHAT IS TRAUMA AND 
SECONDARY TRAUMA?

Psychological trauma refers to experi-
ences where a person suffers or witnesses 
death or serious physical, sexual or emo-
tional injury. Such an experience, or re-
peated experiences, can leave the sufferer 
with feelings of fear, hopelessness, horror, 
anger and rage. A trauma survivor might 
experience sleep disturbances, changes 
in memory, dif� culty concentrating, dis-
trust, hyper-arousal — a feeling of being 
in danger at any moment — and detach-
ment from others and from daily life.

Secondary trauma (also called “vi-
carious trauma” or “second-hand shock”) 
occurs when thoughts about a client’s or 
litigant’s experiences begin to intrude on 
a professional’s daily life. Particularly at 
risk are professionals who are working 
with or exposed to the stories of crime 
victims and survivors of torture, domestic 
violence and abuse. Legal professionals 
exposed to others’ traumas might inter-
nalize and experience the trauma survi-

vor’s feelings of fear, hopelessness, hor-
ror, anger or rage.

In one case study of law students 
working in a clinical immigration pro-
gram, one student described becoming a 
“sponge,” soaking up her client’s ordeal, 
and feeling “exhausted,” “bitter” and 
“upset.”1

Consciously or unconsciously inter-
nalizing clients’ traumatic experiences 
can change a lawyer’s perception of the 
world, including whether it is a safe place, 
and the ability to trust others. Lawyers 
might begin to feel numb or experience 
hyper-arousal. Exposure to clients’ trau-
ma narratives might induce nightmares 
about clients’ experiences or avoidance 
of things that remind one of those experi-
ences. Lawyers might � nd themselves ei-
ther over-identifying with clients or, con-
versely, shutting down emotionally; both 
responses interfere with effective legal 
representation. If a professional has expe-
rienced trauma in their own life, exposure 
to others’ trauma details might trigger or 
re-trigger the professional’s own trauma 
memories.

WHAT IS BURNOUT?
While secondary trauma and burn-

out are different, repeatedly experiencing 
others’ trauma can contribute to feelings 
of burnout. Burnout is a depletion of en-
ergy, motivation and enthusiasm that tends 
to be caused by long hours; heavy work-
loads; workplace con� ict; repeated expo-
sure to others’ stress, anxiety and trauma; 
and inadequate returns on one’s work 
investment.

In one study,2 judges experiencing 
burnout complained of headaches, hyper-
tension, depression, insomnia and disil-
lusionment. Another study3 cites fatigue, 
irritability, hopelessness, aggression, cyni-
cism and substance abuse as additional re-
sponses to burnout in lawyers. Burnout can 
negatively affect a person’s sense of his or 
her own worth and competence.

Avoiding the auto 
exclusion in social host 
cases just got harder

Secondary trauma 
and burnout in lawyers 
and what to do about it

BY SAMUEL FURGANG BY MAXINE SUSHELSKY
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for repeat violent offenders. However, 
while the House focused on habitual of-
fenders, the Senate measure went further 
and included some mandatory minimum 
and school zone changes.

The Senate bill reduces, but does not 
eliminate mandatory minimum sentencing 
laws for some drug offenses. The reduced 
sentences would not apply to those cur-
rently serving mandatory minimums. The 
MBA’s 2009 Drug Policy Task Force Re-
port documents not only the unsustainable 
increases in prison and jail populations — 
in large part driven by the mandatory drug 
sentencing statutes — but also the need for 
comprehensive education, treatment, re-
habilitation and parole eligibility reforms. 
The Senate bill also reduces the school 
zone from 1,000 feet to 500 feet, but still 
carries mandatory minimum penalties.

The MBA supports the redrawing of 
the school zones to 100 feet. School zones 

disproportionately affect those in urban 
communities and have had no demonstra-
ble effects on prevention.

The two bills now go to a conference 
committee to reconcile the differences. 
Senate President Therese Murray appoint-
ed Senators Cynthia Creem (D-Newton), 
Steven Baddour (D-Methuen) and Bruce 
Tarr (R-Gloucester) to the conference 
committee. The House has not yet named 
conferees. A conference committee com-
promise is not likely until the new year.

UNIFORM TRUST CODE
The Legislature adjourned before 

passing two bills of interest to the pro-
bate bar. Both the Uniform Trust Code 
and the Uniform Probate Code Techni-
cal Corrections remain on the move, but 
were not enacted before formal sessions 
concluded. The MBA will continue to 
push for passage of both bills as the effec-
tive date of the Uniform Probate Code is 
Jan. 2, 2012. �

LEGISLATIVE UPDATE
Continued from page 1

LIABILITY LEGAL PRACTICE
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Keeping an eye out for delinquencies can be 

difficult. Red Flag Alerts deliver the information 

you need in an actionable format.

Red Flag Alerts combine new tax lien filings with 

lis pendens and petition filings. They contain lis pendens and petition filings. They contain lis pendens

more detailed information than you get from 

other sources. Important things like owner-

occupancy status, property and owner address, 

an automated value model for the property in 

question and more.

Essential, timely Red Flag Alerts 
delivered to you automatically.

Be the first  
to know about  
delinquencies.  
Take immediate 
action.

More than 150,000 tax liens, lis pendens 
and petitions to foreclose have been filed  
in Massachusetts since 2009.

617-896-5392 datasolutions@thewarrengroup.com

Red Flag Alerts Provided by The Warren Group
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Transition planning in special edu-
cation sounds pretty boring. Not so! In 
fact, the topic garners a lot of interest 
among attorneys in the � eld because the 
law and practice on the issue is evolv-
ing. Even more interesting is the fact that 
transition planning is essential to building 
strong communities of diverse individuals 
throughout the commonwealth.

How could that be? The goal of tran-
sition planning is for special education 
students to learn how to function self-
suf� ciently as adults in the areas of post-
secondary education, employment and 
independent living. The law sets out clear, 
practical steps necessary to achieve that 
goal.

Let’s � rst review a few basics about 
special education. School districts are re-
quired by state and federal law to provide 
special education services and accommo-
dations to students with disabilities who 
require them to make effective education-
al progress. These students are guaranteed 
a free appropriate public education in the 
least restrictive environment.

Ideally, school staff and the family 
collaborate as a Team to discuss and cre-
ate an Individualized Education Program 
for the student. The IEP describes the 
student, details necessary services and 
accommodations, and establishes goals 
and benchmarks for evaluating progress. 
Students may be placed in settings rang-
ing from inclusion or substantially sepa-
rate programs within the district to day 
or residential schools outside the district. 
Special education bene� ts begin as early 
as age three and end when a student grad-
uates or turns 22 years old.

Massachusetts law requires the Team 
to start transition planning in the year the 
student turns 14 years old and to review 
the plan annually. The Team must assess 
the need for transition services, create and 
monitor a transition plan, and implement 
transition services. School districts must 
conduct age-appropriate transition assess-
ments related to training, employment, 
education and, where appropriate, inde-
pendent living skills.

As a result of the assessments, the 
Team must develop a transition plan with 
speci� c services to address a student’s 
unique needs. Transition services may 
include instruction, community experi-
ences, the development of adult living ob-
jectives and, where appropriate, acquisi-
tion of daily living skills and a vocational 
evaluation.

A transition plan facilitates a student’s 
movement from school to post-secondary 
school activities, including higher educa-
tion, work, adult services and community 
participation. Transition planning, there-
fore, must be predictive. What can be 
done now to avoid likely issues in the fu-
ture? If a student has pragmatic language 
and social skills de� cits, the IEP must ad-
dress these de� cits, not only in the current 
educational program, but also with an eye 

toward future community-based needs. If 
a student needs vocational training, the 
training must be meaningful and commu-
nity-based rather than simply a way to re-
ceive basic skills in a high school setting. 

Transition planning takes a lot of 
thought and preparation. Unfortunately, 
transition plans are often summarily done, 
if they are even discussed and written at 
all. Goal: student to attend college. Ser-
vice: meet with guidance counselor to 
discuss options. Goal: vocational training. 
Service: vocational classes in the high 
school. Such post-graduation goals and 
services are perfunctory without re� ect-
ing any thought as to how current services 
help to ensure future success.

Of course, there are disputes regarding 
legal issues throughout the special educa-
tion process, from eligibility to termina-
tion. Transition planning is no different. 
School district attorneys advise clients of 
obligations under the transition planning 
law. Attorneys for families remind parents 
that transition needs must be assessed and 
plans implemented to the extent required 
by law.

When a dispute arises, the case heads 
to the Bureau of Special Education Ap-
peals. The BSEA is the administrative law 
agency that hears and renders decisions in 
special education matters between school 
districts and families. The hearing deci-
sion may then be appealed into court.

A BSEA decision (#08-5330) from 
2009 focused primarily on transition 
planning. The hearing of� cer concluded 
that the school district failed to provide 
adequate transition assessments and to 
propose and provide transition services 
reasonably calculated to facilitate the 
student’s successful transition to post-
secondary life, all of which was a denial 
of the student’s right to a free appropriate 
public education. The hearing of� cer or-
dered the school district to provide com-
pensatory services to the student.

In addition to transition planning, 
schools in Massachusetts also have a sep-
arate but related responsibility to consider 
and facilitate a Chapter 688 referral for 
students with severe disabilities in order 
for adult state service agencies to step in 
once special education ends. These state 
agencies include the Department of De-
velopmental Services and the Massachu-
setts Commission for the Blind.

The stakes for the state as a whole 
are high. We all want students to devel-
op into adults who function competently 
and independently at college, at work and 
in the community. Transition planning 
in special education must be meaning-
ful and individualized to each student’s 
needs to meet this ideal. We also do not 
want years of special education resources 
rendered meaningless and worthless once 
high school is over. Because what does 
special education really mean if these stu-
dents cannot function self-suf� ciently as 
adults? �

Peter A. Hahn represents clients in special education, 
student discipline, juvenile, criminal and DCF matters.

A recent reading of the case summa-
ries in Lawyers Weekly drew my atten-
tion. The case, Lambrou v. Lambrou, Es-
sex Probate and Family Court docket no. 
ES-10D-3114-DR, was cited on May 23, 
2011. It is a prenuptial case decided by 
the Essex Probate and Family Court.

Granted, it is not an SJC or an appel-
late court case, and is in fact a prenuptial 
case consisting of a partial judgment. But, 
nevertheless, the case drew my attention 
because it addressed the issue of a pre-
nuptial agreement which indicated that 
the parties would have no marital assets.

The Essex Probate and Family Court 
ruled in this case that “the agreement was 
invalid as a matter of law, as it was not 
fair and reasonable at the time of its ex-
ecution for the party contesting the agree-
ment.” (Memorandum of Decision, May 
18, 2011, at p.4) The court pointed out 
that “the agreement made no provisions 
for either party in the event of divorce.” either party in the event of divorce.” either
(Memorandum of Decision, May 18, 
2011, at p.3)

In addressing marital assets further, 
the court ruled, “the document makes no 
provision, either in whole or in part, for 
any income or assets acquired by the par-
ties during the marriage, either individu-
ally or jointly, directly, indirectly or eq-
uitably.” (Memorandum of Decision, May 
18, 2011, at p.4)

In its ruling, the court cited MGL c. 
231A and the cases of Krapf v. Krapf, Krapf v. Krapf, Krapf v. Krapf
439 Mass App. Ct. 97 (2003), Tompkins v. 
Tompkins, 65 Mass. App. Ct. 487 (2006), 
and Broome v. Broome, 40 Mass App. Ct. 
148 (1996). (Memorandum of Decision, 
May 18, 2011, at p.2)

The court also pointed out that, “the 
determination of whether a prenuptial 
agreement is valid is governed by the … 
principles as set forth in DeMatteo v. De-
Matteo, 436 Mass. 18, 26 (2002) (quot-
ing Rosenberg v. Lipnick, 377 Mass. 666, 
672 (1977)).” (Memorandum of Decision, 
May 18, 2011, at p.2)

The main reason Lambrou drew my 
attention was that, in my experience of 
working on prenuptial agreements, I am 
more often the attorney representing the 
potential spouse, who is sometimes re-
ferred to as the “lesser monied spouse,” 
the “LMS,” the one who has lesser assets, 
income and means at the time of the up-
coming nuptials. I am most frequently the 
attorney who receives the draft prenup-
tial agreement from the attorney for the 
“more monied spouse,” the “MMS.”

Oftentimes, these draft agreements in-
dicate inter alia that the parties will have 
no marital assets. These are what I refer 
to as the “mine, yours, but never ours” 
agreements. When this occurs, I often � nd 
myself wondering, and even expressing to 
the attorney for the MMS and to my client 
(the LMS) why the MMS is getting mar-
ried instead of getting a roommate. This 
may appear to be an odd statement, given 
that the parties may have planned a wed-
ding to take place within the next month, 

for example, with all the trappings of a 
bridal magazine wedding.

However, the statement signi� es that 
the notion of “never ours” is not realistic. 
In fact, the roommate statement signi� es 
that this notion is not novel at all, and it 
has, in fact, been addressed in this case 
and other more recent prenuptial agree-
ment cases since DeMatteo and Lipnick.

For example, in Eyster v. Pechenik, 71 
Mass. App. Ct. 273 (2008), the court, in 
� nding that the parties’ prenuptial agree-
ment was invalid, found that while the 
agreement did address gifts and inheri-
tance that the other party might receive 
during his/her lifetime, there was no pro-
vision for assets acquired during the mar-
riage.

In Ansin v. Craven-Ansin, 457 Mass. 
283 (2010) the SJC ruled not only that 
the postnuptial agreement was not against 
public policy, but also that the agreement 
was enforceable. One may look at Ansin
as a case notably addressing a postnup-
tial agreement, but also as a case which 
addresses a postnuptial agreement which 
was modi� ed over time, an agreement 
which further addressed assets as the par-
ties’ marriage continued.

When drafting and negotiating pre-
nuptial agreements, we need to be mind-
ful that not only will the parties possibly 
have title to real estate in both of their 
names, but also there will most likely be 
a joint checking account, automobiles and 
even furniture that the parties obtain over 
the course of their marriage.

While it is certainly appropriate for 
the new agreement to address premari-
tal assets such as retirement funds, real 
estate, bank accounts and inheritance, it 
is not appropriate for a prenuptial agree-
ment to indicate that there will not be not be not
marital assets at all.

In the last several months, I have found 
myself providing the Lambrou case to op-
posing counsel in response to his/her po-
sition that the parties will have no marital 
assets after their marriage. The result has 
been that the opposing party cannot argue 
with the concise ruling set out so clearly 
by the Essex Probate and Family Court in 
Lambrou, as it is a consistent ruling based 
on other Massachusetts prenuptial cases 
and Massachusetts law. �

Thomas J. Barbar is principal with the Family Law 
Department of Deutsch, Williams, Brooks, DeRensis 
& Holland PC in Boston, concentrating in the fi elds 
of probate and domestic relations. He is chair of 
the Massachusetts Bar Association’s Law Practice 
Management section for 2011-2012.
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Unfortunately, not every estate will 
be completely free from controversy. 
As a result, any interested person (heir 
or bene� ciary) may petition the court 
to review his grievances. At the outset, 
if the question involves the validity of 
the will, an interested person may � le a 
Petition for a Formal Testacy Proceed-
ing. Following the 
“in and out” pattern 
of the MUPC, the 
formal testacy pro-
ceeding allows the 
court to determine 
the validity or exis-
tence of a will and 
to then step back. 
Thus, a full blown 
will contest would 
result in the deter-
mination of the validity of a will.

Once that point is established, the 
court would have no further involve-
ment. No inventory would necessarily 
need to be � led and no account would 
be necessary unless further court in-
volvement was speci� cally requested 
by an interested party. Currently, an ap-

pearance by an interested party is con-
sidered an objection. But, it is not a for-
mal objection. Thus, one can get in and 
begin discovery without formally con-
testing a will. Massachusetts decided to 
alter this scheme with the MUPC. The 
result is that a formal objection must 
be made and an af� davit of objections 
must be � led within 30 days to contest 
a will. The result is that in terrorem
clauses will be strictly enforced.

Moving through the probate pro-
cess, any interested party may petition 
the court to provide whatever protec-
tion is desired. Thus, a bond may be 
requested, formal inventories and ac-
counts may be requested, or determina-
tions regarding management and distri-
butions may be requested. The strictest 
level of control is called supervised ad-
ministration. In the event of supervised 
administration, the personal representa-
tive will � le an inventory and accounts 
with the court and must obtain a court 
order before making distributions.

In those cases where the heirs have 
serious disputes, a Petition for Special 
Administration may be � led. The spe-
cial personal representative need not 
be one named in a will or who other-
wise has priority by means of his re-

lationship to the deceased. Generally, 
the special personal representative will 
have all of the powers granted a per-
sonal representative, except the power 
to distribute. In addition to those cases 
where the estate is in dispute, a special 
personal representative may be ap-
pointed for a particular matter where 
the personal representative has a con-
� ict of interest.

LIMITATIONS
This more � exible scheme of ad-

ministration comes with a greater need 
for vigilance by persons interested in 
the estate. There are strict statutes of 
limitations. All probates must be com-
menced within three years of death. 
Thus, a will cannot be accepted for pro-
bate after three years. In the case of an 
informal probate, a will must be con-
tested within one year of its allowance.

Claims of fraud must be made 
within two years after discovery. Such 
claims are strictly barred, regardless of 
discovery, � ve years after the fraud was 
committed.

Creditors also need to be vigilant. 
While the period for bringing claims 
against the estate remains one year, the 
personal representative may, without li-
ability, distribute to the heirs within six 
months if he has not been given notice 
of the claim. The creditor or the per-
sonal representative may seek to have 
funds returned by the distributee, but, 
those claims are barred if more than 
one year has elapsed since the distribu-
tion or three years have elapsed after 
death.

FAMILY ALLOWANCES
There is a $10,000 exempt property 

allowance in favor of the spouse, or, if 
no spouse, the children of a decedent 
who was domiciled in Massachusetts. 
This value comes � rst from household 
furniture, automobiles, furnishings, ap-
pliances and personal effects, provided 
these items are not speci� cally devised 
and the estate is suf� cient.

In addition, there is a discretionary 
family allowance which the personal 
representative may pay the spouse or 
children (whether a minor or adult) 
during the period of administration. 
This allowance may not exceed a lump 
sum of $18,000, or $1,500 per month, 
for a period of one year without court 
approval.

In the event of a supervised ad-
ministration, the discretionary family 
allowance requires speci� c court ap-
proval.

DRAFTING AND 
PLANNING 
CONSIDERATIONS

Currently, most wills contain long 
sections granting executors broad au-
thority to deal with the estate. The 
MUPC provides personal representa-
tives those broad powers. Thus, � ducia-
ry powers sections in wills may no lon-
ger be necessary. The exception is that 
unless the will speci� cally grants the 
personal representative the power to sell 
real estate, a license to sell is necessary.

Memoranda outside of the will con-
cerning tangible personal property (like 
jewelry, furniture, tools, etc.) have of-
ten been used. But, such memoranda 
were not previously enforceable. They 
are now enforceable, whether drafted 
before or after the will, as long as the 
possible existence of such a memo is 
mentioned in the will and the document 
is signed by the testator.

The MUPC changes the law of in-
testacy to per capita at each generation. 
The result is that members of each gen-
eration receive the same as other mem-
bers of that generation. Thus, if one 
deceased parent leaves two children, 
and another leaves three children, the 
children will each get a one-� fth share.

Estate taxes are chargeable in pro-
portion to the interest inherited. The 
MUPC gives the personal representa-
tive standing to bring an action against 
the recipient for contribution, even 
where the interest inherited is not part 
of the probate estate.

Personal representatives named in 
the will take priority. If the named rep-
resentative chooses not to serve, she 
has the ability to nominate her replace-
ment. If there is not a named represen-
tative, the representative will be ap-
pointed from a rigid list, starting with 
a surviving spouse who is a devisee of 
the decedent, other devisees of the de-
cedent, etc. 

When two or more persons have the 
same priority, they must concur on the 
appointment of the personal represen-
tative, renounce their right to appoint-
ment, or serve jointly. If that agreement 
isn’t reached, formal proceedings will 
be necessary. A nominated personal 
representative with priority may nomi-
nate another to serve for him and that 
nominated individual will take his 
priority.

If the testator has desires judicial 
oversight, he may ask for supervised 
administration in the will.

SUMMARY
Overall, the MUPC will make the 

administration of uncontested wills eas-
ier, less expensive and less public. At 
the same time, the MUPC preserves the 
rights of individuals to invoke judicial 
oversight where necessary. This article 
has been a very brief outline. Virtually 
every aspect of probate administration 
has undergone some change. Thus, 
practitioners should take advantage of 
at least one of the numerous in-depth 
programs being offered by groups like 
the Massachusetts Bar Association. �

Timothy D. Sullivan is president of AndoverLaw PC in 
Andover, where he focuses his practice on wills, trusts, 
estates and fi duciary litigation. He sits on the MBA’s 
Probate Law Section Council and is a director of the 
Massachusetts Family and Probate American Inn of Court 
and the Merrimack Valley Estate Planning Council.

FOR YOUR PRACTICE

Overview of the Massachusetts 
Uniform Probate Code, part 2

BY TIMOTHY D. SULLIVAN

TIMOTHY D. 
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This is the second part of a two-part 
overview of the Massachusetts 
Uniform Probate Code (“MUPC”), 
which goes into effect Jan. 2, 2012. 
The fi rst part ran in the November 
2011 issue. This article generally 
follows the outline of an in-depth 
review of the Uniform Probate Code 
presented by the Massachusetts 
Bar Association in fi ve parts with 
programs that started in November 
and continue through February.
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A former prosecutor, Hoopes cre-
ated and supervised the White Collar and 
High Publicity Crime Units in Middle-
sex County. He is a former chair of the 
MBA’s Criminal Justice Section and is 
well versed in managing media relations 
and internal business communications. 
Hoopes serves as the legal analyst for 
WHDH-TV (Channel 7) in Boston and 

has lectured extensively on press and cri-
sis management in legal affairs.

A signi� cant portion of his practice at 
LibbyHoopes PC relates to internal corpo-
rate investigation cases, in which he rep-
resents companies and individual clients 
in complex criminal and civil matters. As 
a trial attorney, he has successfully tried 
major cases in state and federal court. He 
is a graduate of Boston University School 
of Law. �

mandate coverage for the parents because 
the result in Marnell turned on the alloca-Marnell turned on the alloca-Marnell
tion of risks between homeowner’s cover-
age and automobile insurance.

CONCLUSION
With the recent line of cases limit-

ing the impact of the severance clause on 
policy exclusions, counsel should be cau-
tious when evaluating the amount and type 

of coverage available for an auto accident. 
Unless the language of the auto exclusion 
tracks that of Marnell, coverage may be 
limited to the amount available in the ap-
plicable auto policy. �

Samuel Furgang is a partner at Sugarman, Rogers, 
Barshak and Cohen PC, where he focuses his practice 
on insurance coverage litigation and the negotiation 
of complex coverage disputes and bad-faith claims. 
He also has extensive experience litigating a wide 
variety of tort and contract claims.

WHAT CAN LEGAL 
PROFESSIONALS DO ABOUT 
SECONDARY TRAUMA AND 
BURNOUT?

The � rst step is maintaining con-
scious awareness of the reality and ef-
fects of secondary trauma and burnout. 

The second step is the willingness 
to engage in self-care. Margaret Drew, a 
lawyer and clinical law professor, aptly 
advises, “Short term solutions are es-
sential for getting through the day. The 
longer term tools and techniques are es-
sential for getting us through life.”4

There are many easy-to-learn self-
care practices to ease daily stress. Some 
are visualization, breathing, relaxation 
and grounding techniques that can be 
accomplished in one minute or 10. They 
can be practiced separately or in combi-
nation, and can be customized to re� ect 
individual preference and situational 
practicality.

Debrie� ng with colleagues can help 
move the day’s stress and absorbed 
trauma out of one’s mind-body. Leav-
ing work and engaging in enjoyable 

activities and time with loved ones and 
friends helps put work challenges in 
perspective.

Longer term solutions involve taking 
time on a regular basis to re� ect on one’s 
professional goals and choices, and how 
these � t with one’s values, temperament 
and non-work life. Creating healthy bal-
ance involves exercising the courage to 
make suitable choices about one’s area of 
law, number of hours to work and work-
setting tenor.

Self-care, both long- and short-term, 
allows legal professionals to be more 
available, revitalized and able to assist 
those who rely on them and their exper-
tise. Finally, recognizing when one is de-
pleted, lost and in need of professional 
help, and seeking it out, is the ultimate 
in self-care and in honoring one’s life 
and work. �

Maxine Sushelsky is an attorney and a licensed mental 
health counselor providing individual and group 
psychotherapy services in Arlington, Mass. She works 
with people experiencing grief and loss, as well as 
transitions in a relationship, career, education or life 
stage. She offers workshops on life balance and self-
care. Visit her website at www.transitionstherapist.com 
and blog at www.transitionstherapist.blogspot.com.

The Massachusetts Bar Association an-
nually recognizes attorneys and law � rms’ 
signi� cant efforts to enhance access to jus-
tice through the Access to Justice Awards, 
which will be presented at the MBA’s Ac-
cess to Justice Awards Luncheon.

To nominate and recognize an unsung 
hero of the legal profession, or a law � rm 
that has made a signi� cant difference for 
low income litigants dealing with the jus-
tice system, submit your nomination by 5 
p.m. on Friday, Dec. 9, to:

Massachusetts Bar Association
Access to Justice Awards
20 West St.
Boston, MA 02110

We encourage nominations from lo-
cal/af� liated bar associations, government 
agencies and legal services organizations.

LEGAL SERVICES 
AWARD

An attorney employed by 
a public or nonpro� t agency 
to provide civil legal services 
to low-income clients, and 
who has made a particularly 
signi� cant or meaningful con-
tribution to the provision of low-
income legal services, above and beyond 
the requirements of his or her position.

PRO BONO AWARD FOR 
LAW FIRMS

Recipient must be a law � rm of two 
or more attorneys with one or more of-
� ces in the commonwealth, whose pro 
bono activities are particularly note-
worthy in relation to the � rm’s size 
and which has performed signi� cant or 
meaningful pro bono activity or has been 

particularly instrumental in de-
veloping, implementing and/
or supporting a pro bono pro-
gram or pro bono services 
within Massachusetts.

PRO BONO 
PUBLICO AWARD

An individual who has been 
instrumental in developing, imple-

menting and supporting pro bono pro-
grams for the MBA or a county bar as-
sociation, or a pro bono program of a law 
� rm, or has developed a pro bono pro-
gram sponsored by or organized through 
an agency in the commonwealth, or has 
performed signi� cant or meaningful pro 
bono activity.

DEFENDER AWARD
An attorney who is employed or re-

tained by a public or nonpro� t agency to 
provide criminal legal services to low-in-
come clients, and who has made a partic-
ularly signi� cant or meaningful contribu-
tion to the provision of low-income legal 
services above and beyond the require-
ments of his or her position.

PROSECUTOR AWARD
A state or federal prosecutor who has 

distinguished himself or herself in public 
service and whose commitment to justice 
and serving the community where he or 
she lives or works is particularly praise-
worthy.

If you have any questions, do not hesi-
tate to contact Access to Justice Section 
Council Chair Charles Vander Linden 
at cvanderlinden@csvlaw.com or MBA 
Section Administrator Jean Stevens at 
jstevens@massbar.org. �

signi� cant or meaningful con-
tribution to the provision of low-

particularly instrumental in de-
veloping, implementing and/
or supporting a pro bono pro-

PRO BONO 
PUBLICO AWARD

An individual who has been 
signi� cant or meaningful con-

particularly instrumental in de-

PUBLICO AWARD

Access to Justice Award nominations due Dec. 9

in funding, the Trial Court Dept. has lost 
1,221 staff through a hiring freeze and at-
trition since 2007, a 16 percent reduction 
that has caused numerous delays.

Departmental chief justices have 
worked with local courts to develop 
plans to minimize public inconvenience 
and avoid adverse impact on court users. 
Courts have also used technology, cross-
court staff sharing and centralizing some 
functions to help offset staf� ng shortages. 
Departments are monitoring the impact of 
the restricted hours to assess its effective-
ness in improving operations.

Go to www.mass.gov/courts/press/pr-
guide.html for speci� c court restrictions.

SJC investigates 
acquittal rate 
claims in Globe 
Spotlight report

In response to a Spotlight Team inves-
tigation by The Boston Globe into acquit-
tal rates in jury-waived trials for driving 
under the in� uence of drugs or alcohol, 
the Supreme Judicial Court has begun a 
con� dential and independent preliminary 
inquiry.

The SJC appointed trial lawyer Jack 
Cinquegrana of Choate, Hall & Stewart 
to determine the acquittal rate of driving 
under the in� uence cases in Massachusetts 
and how it compares with the national av-
erage, as well as how the acquittal rate 
compares with other criminal cases in Dis-
trict Court and Boston Municipal Court.

Cinquegrana, a former assistant U.S. 
attorney for the District of Massachusetts, 
chief trial counsel in the Suffolk County 
District Attorney’s Of� ce and past presi-
dent of the Boston Bar Association, has 
also been asked to explore whether the ac-
quittal rates of certain judges in those two 
courts are substantially higher than the sta-
tistical average, and, if so, to identify the 
possible reasons for the disparity.

In a release, the SJC stressed that this 

is a fact-� nding inquiry, not a disciplinary 
one. Once it is completed, the SJC will 
review the � ndings and decide if further 
action is necessary.

“As judges, we recognize the delicate 
nature of this preliminary inquiry. Our 
system depends on judges being able to 
decide a case fairly but independently, 
without fear or favor. A judge is obligated 
to � nd a criminal defendant not guilty if 
the government has not proved the case 
beyond a reasonable doubt; at the same 
time, a judge must � nd a defendant guilty 
where the crime has been proved beyond a 
reasonable doubt,” the statement said.

“Public con� dence in the judiciary 
depends on its belief in the integrity of 
the judicial process, judges and their de-
cisions. To preserve the public’s trust and 
con� dence, the courts must be, and must 
appear to be, fair and impartial in all cases. 
We have asked Mr. Cinquegrana to con-
duct the preliminary inquiry in a manner 
that respects each of these principles.”

The appointment was made after con-
sultation with Chief Justice for Admin-
istration & Management Robert A. Mul-
ligan, District Court Chief Justice Lynda 
M. Connolly and Boston Municipal Court 
Chief Justice Charles R. Johnson, who 
have been fully supportive, court of� cials 
said. The preliminary, fact-� nding inquiry 
is underway.

The Massachusetts Judges Confer-
ence, a nonpro� t organization represent-
ing more than 82 percent of sitting Mas-
sachusetts judges, also responded to the 
Globe report, noting that 76 percent of all 
drunk driving prosecutions result in con-
victions or admissions of guilt, which re-
sult in statutorily mandated punishments.

MJC President James G. Collins said 
in a release: “Each citizen who comes to 
court charged with a crime, whether tried 
before a judge or a jury, deserves to be 
treated as an individual and to have his or 
her guilt or innocence determined on the 
basis of the facts and the law, and not on 
the basis of anyone’s scorecard about what 
percentage of the cases should be guilty 
versus not guilty.” �
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