
House Speaker Robert A. DeLeo 
wants to transform the management 
of the state’s courts by hiring a pro-
fessional business administrator — 
not a judge — to handle all of its 

business aspects.
DeLeo announced his plan at a 

Boston Chamber of Commerce fo-
rum on March 15, where he also stat-
ed his preference to keep the scan-
dal-ridden Probation Department 
under the authority of the courts. 
Gov. Deval Patrick wants to place it 

under executive branch control.
“After having spoken with [Su-

preme Judicial Court Chief] Justice 
[Roderick L.] Ireland and others … 
I believe that the functions of Proba-
tion are properly within the judiciary 
and so, should remain there. As the 
Harshbarger Report found, ‘Proba-

tion officers act as trusted advisors 
to the judge … helping to design and 
impose probationary conditions that 
are most likely to help the offender 
avoid both incarceration and re-of-
fense.’ This makes sense to me.”

DeLeo’s speech also addressed 
municipal employee health 

Would hire non-judicial court administrator, keep Probation Dept. under court authority

Supreme Judicial Court Associate 
Justice Ralph D. Gants joined more than 
500 people in calling for adequate legal 
aid funding at the Walk to the Hill for 
Civil Legal Aid on Feb. 22 at the State-
house’s Great Hall of Flags.

The annual event calls on legislators 
to protect state funding for programs pro-
viding civil legal aid to low-income Mas-
sachusetts residents. This year’s Walk to 
the Hill marked the first time a sitting jus-
tice on the SJC attended. As co-chair of 
the Massachusetts Access to Justice Ini-

tiative, Gants made a plea to the governor 
and lawmakers to provide justice for all.

Massachusetts Bar Association Pres-
ident-elect Richard P. Campbell told the 
overflow crowd, “As we make strides [in 
providing access to justice], it’s frustrat-
ing that resources continue to fall short. In 
the long road to passing a budget, please 
remind legislators that it’s their constitu-
ents who face foreclosure and who face 
court orders.”

Advocates have been encouraged 
by Gov. Deval Patrick’s decision, in the 
midst of ongoing economic difficulties, 
to recommend level funding of $9.5 mil-
lion for Massachusetts Legal As-

Ronald P. Corbett Jr., Ed.D., is matter-
of-factly looking beyond the troubles of 
the Massachusetts Probation Department 
to restore its former practices, when the 
department was nationally recognized as 
an innovative leader. No stranger to the 
legal community or state government, 
commissioner Corbett is swiftly apply-

ing his management know-how to get the 
fraud-riddled department back on track in 
the interest of public safety.

Corbett, a former deputy commis-
sioner of the department in the 1990s, was 
named interim commissioner, to serve a 
two-year term, in January. This transition 
involved a move from serving as executive 
director of the Supreme Judicial Court — 
a position he held since 1998, when he lost 
the bid for commissioner to John J. 

Later this month, I look forward to 
returning to Washington, D.C., to partici-
pate in the American Bar Association’s 
Lobby Day. This year, I am especially 
honored to represent the commonwealth 
as the MBA president in the many con-
gressional meetings that take place over 
this three-day event.

As one can imagine, orchestrating 
such a trip and coordinating such high-
level meetings require tremendous ef-
fort. The MBA is well poised through-
out this influential trip, thanks to MBA 
Chief Operating Officer and Chief Le-
gal Counsel Martin W. Healy  

WWW.MASSBAR.ORG VOluMe 18 | NuMBeR 8 | APRil 2011

M
a

ss
a

c
h

u
se

tts Bar asso
c

ia
t

io
n

1 9 1 1 law yers Journal
m a s s a C h u s e t t s

Centennial ConferenCe

Bench-Bar panel 
features Judge 
Gants, chief  
justices  #

10

for your praCtiCe

Successfully 
representing  
the family-
owned  
business #

14

seCtion  
review:
Fee awards 
clarification;  
tax portability; 
IRS whistleblowers; 
tax relief  act  #

 16–19

See PAGe 2 fOR A cOMPlete liStiNG Of thiS iSSue’S cONteNtS.

By chRiStiNA P.  O’Neill

By tRiciA M. OliVeR

SJC’s Judge Gants leads crowd 
at annual Walk to the Hill

A Q&A with Ron Corbett, 
Probation commissioner
A discussion about best practices, moving past the 
hiring scandal and who should oversee the agency

By Bill ARchAMBeAult

By Bill ARchAMBeAult

Photo by tricia M. oliver

The Probation forum, from left to right: John Larivee, CEO of Community Resources for Justice; Robert A. Mulligan, 
chief justice for administration and management; Greg Torres, Commonwealth magazine publisher; Mary Beth 
Heffernan, Massachusetts Public Safety secretary; and state Sen. Cynthia Stone Creem.

The aftermath of the state’s Pro-
bation Department patronage scandal 
has fueled debate over which branch 
of government should manage the 
troubled agency. On Feb. 17, mem-
bers of the judicial, legislative and 
executive branches discussed that is-
sue in front of an overflow crowd at 
Suffolk University Law School.

“A New Path for Probation” drew 
more than 175 attendees to the Bos-
ton law school, with people lining 
the walls to listen in on the discus-
sion. The event was presented by 
MassINC, the publisher of Common-
wealth magazine, sponsored by the 
Massachusetts Bar Association and 
hosted by Suffolk University Law 
School’s Rappaport Center for Law 
and Public Service.

The panel, which was 

Courts, executive branch debate who  
should oversee Probation Department
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and MBA Legislative Activities Man-
ager Lee Constantine, who serves as the 
state captain for the Massachusetts ABA  
delegation.

This event enforces the theory of 
strength in numbers. To be joined by bar 
leaders throughout the country lobbying 
the nation’s lawmakers on issues of keen 
importance to the citizens of the country all 
at one time is awe inspiring. In past years, 
we’ve made headway on critical pieces of 
legislation.

For example, most recently, through our 
work with the ABA, we were successful in 
lobbying to not have the Red Flags Rule 
apply to the legal profession. This year, 
the Massachusetts delegates and I will ad-
dress Legal Services Corporation funding, 
federal judicial vacancies and state court 
funding throughout our meetings with con-
gressional leaders.

While the ABA continues to fight for 

funding LSC at $420 million, this is a 
very difficult budget cycle. It remains to 
be seen whether Congress will vote for 
level LSC funding. During our visit, we 
will remind Senators Kerry and Brown of 
such devastating consequences should this 
level of funding not be granted. Our lobby-
ing efforts will be consistent with written 
testimony submitted to the Committee on 
Appropriations’ Subcommittee on Com-
merce, Justice, Science and Related Agen-
cies by ABA President Stephen N. Zack in 
mid-March.

Meanwhile, the mounting vacancies 
on the judicial bench become increasingly 
worrisome. According to a Feb. 7, 2011, 
Washington Post article, “Since Obama 
took office, federal judicial vacancies have 
risen steadily as dozens of judges have left 
without being replaced by the president’s 
nominees. Experts blame Republican de-
laying tactics, slow White House nomina-
tions and a dysfunctional Senate confirma-
tion system.”

As reported in the Feb. 7 Post, “There 

are now 101 vacancies among the nation’s 
857 district and circuit judgeships, with 46 
classified as judicial emergencies in which 
courts are struggling to keep up with the 
workload. At least 15 more vacancies are 
expected this year, according to the admin-
istrative office of the U.S. Courts. When 
Obama took office in 2009, 54 judgeships 
were open.”

And, as always, the MBA will have 
much to share with those on Capitol Hill 
regarding the dire impact the lack of ad-
equate state court funding is having on 
citizens of the commonwealth. We will 
echo the sentiments that we have consis-
tently shared with our legislators on Bea-
con Hill with our congressional leaders on  
Capitol Hill.

I look forward to not only offering the 
Massachusetts legal community’s view-
point on these important topics, but for 
the opportunity to thank our congressional 
leaders for their support and advocacy on 
these important topics and others over the 
past year and into the future. n
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PRESIDENT’S VIEW
Continued from page 1

Veterans and their families will have ac-
cess to free legal advice on April 27 as part 
of the Massachusetts Bar Association’s Dial-
A-Lawyer program. Veterans and their fami-
lies can call the program from 5:30 to 7:30 
p.m. to discuss legal issues they have, such 
as access to benefits, family issues, employ-
ment concerns and landlord/tenant matters.

The program is provided at no charge as 

a public service of the MBA.
Attorneys participating in the Veterans 

Dial-A-Lawyer program are either past par-
ticipants of the other three veteran-specific 
Dial-A-Lawyer programs or past participants 
of the monthly Dial-A-Lawyer program, 
which takes place on the first Wednesday of 
every month. To volunteer for this or future 
programs, call (617) 338-0556 or e-mail 

LRS@MassBar.org.
This program is offered as a public service 

of the Massachusetts Bar Association with 
the financial support of the Massachusetts 
Bar Foundation. The MBA acknowledges 
its partnership with the Massachusetts 
Department of Veterans’ Services and thanks 
it for its important role in the success of the 
program. n

The American Bar Association 
Nominating Committee, which is chaired 
by MBA Past President Kay H. Hodge, is 
accepting resumes of those interested in 
serving as Massachusetts Bar Association 

representatives to the ABA House of 
Delegates.

The terms of three MBA representatives 
to the ABA House of Delegates will expire 
in August. Candidates must be a member in 

good standing with both the MBA and ABA 
and submit their letter of interest and current 
resume to MBA Executive Administrator 
Gwen Landford at GLandford@MassBar.
org by April 22, 2011. n

Volunteers needed to offer legal advice to veterans

MBA now accepting nominations for ABA delegate positions

CorreCtion: In the President’s View in the March issue, Land Court Chief Justice Karyn F. Scheier, was inadvertently omitted 
from the list of the Trial Court’s women chief justices.
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Lawyer John Adams was a descen-
dant of zealously religious Puritans who 
fled England in order “to establish a ref-
uge for godliness, a city upon a hill.”1 Ad-
ams reportedly looked upon his ancestors 
as “bearers of freedom” and the cause of 
freedom as having a “holy urgency.”2 Ad-
ams taught us that “fear is the foundation 

of most governments”3 
and that “liberty can-
not be preserved with-
out general knowledge 
among the people.”

With common 
knowledge of the truth 
about their circum-
stances, the people 
would overcome fear 
of a hostile govern-

ment. Adams wrote: “The Revolution was 
effected before the war commenced. The 
Revolution was in the minds and hearts 
of the people; a change in their religious 
sentiments, of their duties and obligations 
… This radical change in the principles, 
opinions, sentiments, and affections of 
the people was the real … Revolution.”4

In the Middle East today, the ubiqui-
tous “revolution” began in the hearts and 
minds of these predominantly religious 
people as their views, sentiments and af-
fections melded together in search of free-
dom and equity. Long-serving despots in 
the Middle East, fairly described as “coun-
try owners,” literally converted to their 

own account the natural resources and 
finances of the state. Their citizens were 
reduced to subservience, living day to day 
without safety, security or predictability in 
their personal and commercial dealings.

Safety, security and predictability 
are, of course, the hallmarks of the rule 
of law. These country owners make their 
populations cower through fear and bru-
tality and hold on to power by keeping 
them ignorant of the truth. But, modern 
technology in the form of handheld cel-
lular telephones, Internet connectivity 
and social networks brought truth to or-
dinary citizens, opening the floodgates of 
knowledge. While Adams might credit 
Facebook and Twitter with facilitating the 
distribution of knowledge, he would also 
hold up the lawyers of the Middle Eastern 
countries as soldiers of freedom.

Lawyers armed only with conviction 
in the righteousness of their cause for indi-
vidual rights and justice placed themselves 
in harm’s way in Egypt, Tunisia, Libya 
and Bahrain. The images coming from 
the Middle East speak volumes about the 
courage of our professional colleagues.

On Feb. 11, 2011, lawyers dressed in 
their formal black robes marched on Cai-
ro’s Presidential Abdeen Palace to “sym-
bolically cordon the president” according 
to lawyer Mostafa Hamdy.5 Lawyer Ab-
del-Qawy Ashmawy told the Daily News 
Egypt that he protested because he wanted 
“a state of law and constitution.” Ashmawy 
complained that the government “ignored 
the orders and verdicts of the Supreme Ad-
ministrative Court and the Supreme  
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legalnews

News from the Courts
JnC seeks applications

The Judicial Nominating Committee 
seeks applications for two positions: one 
at the Appeals Court and one at the Land 
Court. The application deadline for the 
Appeals Court vacancy is Friday, April 15, 
and the application deadline for the Land 
Court vacancy is Friday, April 8.

For more information, go to www.
Mass.gov/, click on Gov. Deval Patrick’s 
icon on the top left, then click on the Ju-
dicial Nominating Commission item under 
“Our Team” on the left.

sJC seeks comments on 
proposed amendments 
to rules of Criminal 
procedure

The Supreme Judicial Court’s Standing 
Advisory Committee on the Rules of 
Criminal Procedure invites comments 
on proposed amendments to Rule 7 of 
the Massachusetts Rules of Criminal 
Procedure.

There are two major revisions to the 
rule. One eliminates the initial appear-
ance as a step prior to the arraignment. 
The other eliminates the procedure that al-
lows defendants who have retained coun-
sel to avoid appearing at their arraignment. 
The committee was not unanimous in its 

recommendations, and this notice also in-
cludes two dissenting statements.

By April 15, comments should be di-
rected to: The Standing Advisory Commit-
tee on the Rules of Criminal Procedure, 
c/o Senior Attorney Barbara Berenson, Su-
preme Judicial Court, John Adams Court-
house, One Pemberton Square, Boston, 
MA 02108. Or e-mail Barbara Berenson at 
barbara.berenson@sjc.state.ma.us.

Go to www.Mass.gov/Courts/SJC/
Comment-crimproc-R7-041511.html to 
review the Standing Advisory Commit-
tee’s report and dissenting statements.

sJC seeks comments on 
proposed amendments to 
rules of Civil procedure

The Supreme Judicial Court’s Standing 
Advisory Committee on the Rules of Civil 
Procedure invites comments on proposed 
amendments dealing with discovery of elec-
tronically stored information. The commit-
tee is considering amendments to Mass. R. 
Civ. P. 16, 26, 34, 37 and 45. The committee 
solicits and welcomes comments from the 
bar prior to presenting its recommendation 
to the SJC’s Rules Committee.

By May 13, comments should be di-
rected to: Christine Burak, Supreme Judicial 
Court, John Adams Courthouse, One Pem-
berton Square, Boston, MA 02108, or e-mail 

Burak at Christine.Burak@SJC.state.ma.us.
Go to www.Mass.gov/Courts/SJC/Docs/

Rules/Comment-civil-proc-rules-051311.
pdf to view the proposed amendments. 
Go to www.Mass.gov/Courts/SJC/Docs/
Rules/Reporters-notes-comment-civil-
proc-rules-051311.pdf to view the draft  
reporter’s notes.

sJC issues annual report 
for fiscal 2010

Supreme Judicial Court Chief Justice 
Roderick L. Ireland has forwarded the Fiscal 
Year 2010 Annual Report on the state of the 
Massachusetts Court System to Gov. Deval 
Patrick, Senate President Therese Murray 
and House Speaker Robert A. DeLeo, pursu-
ant to G.L. ch. 211B, § 9.

“My colleagues across the Massachu-
setts court system have achieved an impres-
sive array of accomplishments amid these 
challenging times,” Ireland noted in his 
transmittal letter. “I am very proud of their 
achievements, which are highlighted in this 
report.”

Chief Justice for Administration & Man-
agement Robert A. Mulligan said, “On be-
half of the departmental chief justices, I ex-
tend our highest regard and appreciation for 
the dedication of judges, clerks, probation 
and other court staff to ensure the delivery 
of justice across the state. The annual report 
summarizes many noteworthy accomplish-
ments that reflect significant personal and 
professional commitment in very difficult 
circumstances.”

Visit www.Mass.Gov/Courts/FY10An-
nualReport.html to read the report.

Justices testify before 
ways and Means 
Committee

Supreme Judicial Court Justice Francis 
X. Spina, Appeals Court Chief Justice Phil-
lip Rapoza and Trial Court Chief Justice for 
Administration and Management Robert A. 
Mulligan presented testimony on Feb. 25 to 
the Joint Committee on Ways and Means on 
fiscal 2012 funding for the judicial branch. 
Spina, the senior justice of the SJC, spoke on 
behalf of Chief Justice Roderick L. Ireland, 
who was unable to attend.

“Justice in the Balance: Budget Over-
view for the Massachusetts Judiciary,” was 
provided to committee members. Mulligan 
focused his remarks on specific examples 
provided by chief justices, judges, clerks and 
court staff on the challenges faced daily in 
courthouses statewide as a result of the fis-
cal crisis.

Spina and Mulligan also advocated 
for keeping the Probation Dept. under 
the control of the judiciary. The judges all 
emphasized that trial court staff at all levels 
are at a breaking point in terms of managing 
caseloads.

Go to www.Mass.gov/Courts/ChiefJus-
tices-testimony11.html to view the judges’ 
testimonies. Go to www.Mass.gov/Courts/
Justice-in-the-balance2011.pdf to review  
the report. n

To review Massachusetts court 
guidelines and reports, go to  
www.Mass.gov/Courts.

sistance Corp. this coming fiscal year. 
State funding is more critical than ever, 
as a 66 percent decrease in revenue from 
the Interest on Lawyers’ Trust Accounts 
program (IOLTA) since 2008 has taken 
its toll, as has a 55 percent cut in grants 
to legal aid programs by MLAC during 
that time.

Natasha Torres, an MLAC client, told 
of her battle to keep the Oxford home she 
and her mother bought in 2005. 

Torres, who uses a wheelchair, had 
difficulty finding a suitable apartment, so 
when a real estate agency suggested they 
buy their own home, it seemed like a good 
idea. Massachusetts Rehab helped them 
make the house handicapped-accessible. 
However, eight months after the pur-
chase, her mother was laid off. The two 
sought loan modification assistance from 
the lender, to no avail. After her mother 
found another job and Torres found a 
part-time job, they received notice that 

the house would be put up for auction. 
They sought help from MLAC.

An attorney from MLAC has so far 
kept them in the home. Along the way, 
their mortgage lender went bankrupt and 
they had to re-file loan modification pa-
pers a second time. The family’s econom-
ic situation has improved considerably, 
but they now await federal help. 

“We have never needed you more than 
we do now,” said Robert Sable, executive 
director of Greater Boston Legal Services 
in his remarks to the Walk to the Hill au-
dience. “This is the worst fiscal crisis I 
have seen in 20 years.”

For every client such as Torres who 
has received help, Sable said, the agency 
turns two away. Level funding won’t take 
care of that shortfall, but without it, it will 
be much worse, he said. n

walk to the Hill is sponsored by the Equal Justice 
Coalition, Massachusetts Bar Association and Boston 
Bar Association, and it is co-sponsored by 30 county 
and specialty bar associations.

walk to the hill
Continued from page 1

Photos by christiNe PetersoN

Supporters packed the Statehouse’s Hall of Flags to listen to speakers at this year’s walk to the Hill for 
Civil Legal Aid.

natasha Torres, an MLAC client and walk to the Hill’s guest speaker, right, thanks MBA President-elect Richard 
P. Campbell, center, as MBA Vice President Jeffrey n. Catalano, left, watches.
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Experience and  
technical training 

John T. O’Connell is a Commercial Pilot 
with Land and Sea ratings who has 
been litigating commercial and general 
aviation crash cases for the past 30 
years.  He is licensed in MA, CO, FL and 
multiple federal jurisdictions including 
as a patent attorney at the USPTO.

O’Connell & Associates, LLC
470 Atlantic Avenue, Boston, MA  02210

(617) 996-2500   |   www.oapc.com
email: oconnell@oapc.com
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moderated by Commonwealth Publisher 
Greg Torres, featured:

Chief Justice for Administration and •	
Management Robert A. Mulligan
Massachusetts Public Safety Secre-•	
tary Mary Beth Heffernan
Sen. Cynthia Stone Creem, co-chair •	
of the Joint Committee on the Judi-
ciary and a member of the Probation 
Reform Working Group; and 
John Larivee, CEO of Community •	
Resources for Justice.

A number of judges, legislators, offi-
cials and representatives of the legal com-
munity also sat in the audience.

MBA President Denise Squillante, in 
her introductory remarks, noted that “The 
MBA supports the preservation of the Pro-
bation Dept. as a part of the judiciary.” 
Former Massachusetts Attorney Gen-
eral L. Scott Harshbarger, who chairs the 
SJC’s Task Force on Hiring in the Judicial 
Branch, was unable to attend but provided 
a video in which he lamented that the once-
proud department had deliberately become 
“a fundamentally corrupt agency.”

Mulligan argued that the judiciary 
should continue to oversee the agency, 
noting that veteran court officer Ronald 
Corbett Jr. has achieved “extraordinary” 
results since being appointed acting com-
missioner. “It’s a new day in Probation,” 
Mulligan said.

Torres said that while Corbett’s ef-
fectiveness is without question, what is a 
concern is what will happen when he is no 
longer in charge.

Heffernan also praised Corbett’s lead-
ership, but argued that Gov. Deval Patrick’s 
plans to bring the Probation Department 
under the authority of the executive branch 
would improve public safety, provide bet-
ter oversight and transparency and save 

money. She noted that Patrick had devel-
oped his proposal years ago, before the 
agency’s problems became public.

“It’s a disgrace that we didn’t even 
know how many people were on proba-
tion,” she said.

Larivee noted that other states have 
successful probation departments regard-
less of whether they’re run by the judiciary 
or the executive branch.

“The argument about where it ought 
to be ought to come last,” he said, adding 
that the priority should be deciding what 
kind of agency it should be. “It can work 
in either location, but it depends on how 

it’s run.”
Creem said she was not speaking for 

the Legislature, but noted that putting both 
agencies under the same authority raises 
other concerns, alluding to the recent dis-
missal of several Parole Board members 
over a controversial decision. 

“We’ve got a lot of problems in both 
departments that we’ve got to look at, and 
in the criminal justice system as a whole,” 
she said.

Video highlights of the forum 
can be found at www.MassInc.org/
Events/2011/02/A-New-Path-for-Proba-
tion.aspx. n

SJC issues statement 
outlining action steps 
on Probation Dept.

The Supreme Judicial Court is-
sued a statement on Feb. 24 outlin-
ing the actions to be taken by the 
Trial Court regarding the hiring and 
promotion practices of the Massa-
chusetts Probation Department.

The justices reviewed the com-
prehensive reports on the hiring and 
promotion practices of the Proba-
tion Department recently issued by 
the SJC’s task force under attorney 
Scott Harshbarger’s leadership and 
by the executive and legislative 
branches’ Probation Reform Work-
ing Group.

They noted the two groups agree 
in large part on measures that will 
“ensure a fair system with transpar-
ent procedures in which the qualifi-
cations of an applicant are the sole 
criterion in hiring and promotion” 
in the Probation Department, and 
the justices “fully embrace and sup-
port these recommendations.”

Visit www.mass.gov/courts/ to 
read the SJC’s full statement. n

PRobaTIoN
Continued from page 1

‘A New Path for Probation’ forum discusses options

Participants and organizers of the Feb. 17 Probation forum, from left to right: John Larivee, CEO of Community 
Resources for Justice; Robert A. Mulligan, chief justice for administration and management; Greg Torres, 
Commonwealth magazine publisher; Susan Prosnitz, executive director of Suffolk’s Rappaport Center; Mary 
Beth Heffernan, Massachusetts Public Safety secretary; Denise Squillante, MBA president; and Martin w. 
Healy, MBA’s chief operating officer and chief legal counsel.

Photo by tricia M. oliver
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MBF welcomes  
new fellows

The Massachusetts Bar Foundation’s 
Society of Fellows comprises individual 
attorneys and judges from across the state 
who support the delivery of legal aid pro-
grams to the poor in Massachusetts. The 
MBF was pleased to welcome the follow-
ing individuals to its Society of Fellows 
during the past year.

LouiS D. BranDeiS FeLLowS
william M. Cowan, esq.  •	
Office	of	the	Governor	

Monica Pastorok, esq.  •	
Law	Office	of	Monica	Pastorok	

Jeffrey D. woolf, esq.  •	
Board	of	Bar	Overseers

FounDation FeLLowS
Kevin G. Diamond, esq.•	 		
Shea	&	Diamond	LLP

Hon. Judith Fabricant  •	
Massachusetts	Superior	Court

robert t. Gill, esq., •	 Peabody	&	Arnold	LLP

George L. Goodridge iii, esq.,•	 	Curtiss,	
Carey,	Gates	Graves	&	Goodridge	LLP

Marguerite t. Grant, esq.,•	 	Middlesex	
County	District	Attorney’s	Office

Calvin J. Heinle, esq.,•	 	Todd	&	Weld	LLP

Kimberly a. Hogan, esq.•	 		
Haddleton	&	Associates

robert L. Holloway Jr., esq.•	 	
MacLean,	Holloway,	Doherty,	Ardiff	&	Morse

Dennis M. Lindgren, esq.•	 	
Pierce	&	Mandell	PC

thomas o. Moriarty, esq.,•	 	Marcus,	Errico,	
Emmer	&	Brooks	PC

Gail P. otis, esq. •	
Otis	&	Associates	PC

edmund Polubinski Jr., esq.•	 		
Peabody	&	Arnold	LLP

Faye B. rachlin, esq.,•	 	Legal	Assistance	
Corp.	of	Central	Massachusetts

rosanna Sattler, esq.  •	
Posternak,	Blankstein	&	Lund	LLP

Paige Scott reed, esq.  •	
Prince	Lobel,	Glovsky	&	Tye	LLP

Kevin Sullivan Jr., esq. •	
WilmerHale

walter B. Sullivan, esq.•	 		
Sullivan	&	Sullivan	PC

MBf announces law firm 
& Corporate partners 
program

The Massachusetts Bar Foundation 
has launched the Law Firm & Corporate 
Partners Program, which comprises Mas-
sachusetts law firms and corporations 
that give back to the community by sup-
porting the charitable efforts of the MBF. 
The MBF is proud to announce its charter 
partners:

SiLver PartnerS
Davis, Malm & D’agostine PC•	

LeClair ryan•	

Bronze PartnerS
Cosgrove, eisenberg & Kiley PC•	

Legal talk network•	

Massachusetts Bar association•	

MBA Vice President Douglas K. Sheff 
is leading a multidisciplinary group of pro-
fessionals to analyze and make recommen-
dations to advance safety in workplaces 
throughout Massachusetts.

The Workplace Safety Task Force are fo-
cusing their efforts on:

identifying dangerous practices and •	
trends in the workplace;
promoting practices to prevent or reduce •	
accidents, injuries and fatalities; and
advocating for improved support care •	
and services, including legal, medical 
and vocational services.

To address the tasks at hand, the collec-
tive expertise and backgrounds of the group 
goes beyond just the legal field. A member 
of the Legislature, researchers and physi-
cians, as well as other occupational safety 
and health experts, will complement the par-
ticipating attorneys in the group.

“This is one of the most meaningful 
groups I’ve been involved with,” said Sheff, 
who credits the comprehensive nature of it 
for adding such excitement to its agenda.

The task force realized its first victory of 
that agenda at the March 10 House of Del-
egates meeting when the delegation voted to 
endorse the “Right to Know” bill currently 
pending before the Joint Committee on La-
bor and Workforce Development.

The bill would mandate that workers get 
information on safety hazards on the jobsite. 
It would also update the Employment Agen-
cy Law to better level the playing field for all 
temporary employment and staffing agen-
cies while ensuring rights are guaranteed to 
members of the temporary workforce.

For workers, it would mandate that key 
details of job assignments are provided in 
writing; for businesses, it would ensure all 

employment and staff-
ing agencies are subject 
to the same registra-
tion process; and for 
the commonwealth, it 
would lessen the re-
sources and cost of 
hearings and inspec-
tions resulting from 
inequitable registration 
and other standards.

“This group and its recommendations 
have the potential to make a profound and 
lasting impact on workplace safety within 
the next couple of years,” added Sheff.

Joining Sheff on the task force are: 
Lenore azaroff, Sc.D.  •	
University	of	Massachusetts	Lowell

robert Bower  •	
Massachusetts	AFL-CIO

James J. Campbell, esq.•	
Brendon G. Carney, esq.•	
Jennifer Comer, executive Director •	
Workers’	Injury	Law	&	Advocacy	Group

John J. Davey, esq.•	
Letitia Davis, Sc.D., ed.M. (Dr.) •	
Massachusetts	Department	of	Public	Health

Marisa a. DeFranco, esq.•	
Marcy Goldstein-Gelb •	
Mass.	Coalition	for	Occupational	Safety	and	
Health

Martin w. Healy, esq.•	
Deborah Kohl, esq.•	
J. Channing Migner, esq.•	
John J. Morrissey, esq.•	
robert naparsteck, M.D. •	
Good	Samaritan	Occupational	Health

Hon. emily J. novick •	
Department	of	Industrial	Accidents

alan S. Pierce, esq.•	
Michael J. Shor, M.P.H. •	
Best	Doctors	Occupational	Health	Institute

State rep. Martin J. walsh•	

Hispanic Bar assoc. honors 
román

Eneida Román, founder and principal of 
the Law Office of Eneida Román in Boston, 
was recently honored with a “Top Lawyers 
Under Forty” Award by the Hispanic Na-
tional Bar Association. The award recog-

nizes HNBA members 
under 40 who have 
distinguished them-
selves as young His-
panic lawyers in the 
upper echelon of the 
legal profession na-
tionwide.

HNBA honored 
Román and four other 
national recipients at 

its Mid-Year Conference on March 12 in 
New Orleans.

Her practice is focused in the areas of im-
migration, family, real estate, business law, 
and alternative dispute resolution. Román 
serves on the Family Law Section Coun-
cil and its Education Sub Committee. She 
serves on HNBA’s Commission on Latinas 
in the Legal Profession and was recently rec-
ognized by El Planeta, the largest Hispanic 
newspaper in Massachusetts, as one of the 
Top 100 Individuals who have influenced the 
Hispanic community in Massachusetts.

Boston, salem and 
Haverhill attorneys 
honored with Centennial 
awards

The Massachusetts Bar Association pre-
sented three attorneys with the MBA Cen-
tennial Award, an honor created to celebrate 
local attorneys’ service to the profession and 

their community, at its 
March 10 House of 
Delegates meeting at 
the Hilton Dedham.

The awards, 
the latest bestowed 
throughout the MBA’s 
100th anniversary com-
memoration year, hon-
ored Salem attorney 
Walter A. Costello Jr., 
Boston attorney De-

nise I. Murphy and Haverhill attorney Paul 
Kazarosian, who passed away in February 
2010.

“These honorees have given of them-
selves to both their profession and their com-
munities,” MBA President Denise Squillante 
said. “They exemplify the spirit of public 
service on which the Massachusetts Bar As-
sociation was founded a century ago.”

Costello, a civil litigator in practice since 

bar news

Member Spotlight

1973, was praised for 
his honesty, integrity 
and reputation as a 
staunch advocate for 
his clients. An MBA 
member for decades, 
Costello currently 
sits on the MBA Ex-
ecutive Management 
Board and House of 
Delegates. Costello 

is a past president of the Essex County Bar 
Association and currently serves on MATA’s 
and Essex County Bar Association’s boards 
of directors.

Kazarosian was a longtime Haverhill 
attorney who established the “work-free 
lunch” for local schoolteachers in the 1960s 
and successfully fought an injunction that 
caused a two-year suspension of the con-
struction of Merrimack Valley Hospital. He 
served as chairman of the Massachusetts 
Heart Association and the Friends of the 
Haverhill Public Library, was director of 
the Northern Essex County Association for 

Retarded Citizens, and a member of the Ar-
menian, Haverhill, Massachusetts and Essex 
County bar associations and the Massachu-
setts Academy of Trial Attorneys. He served 
in the U.S. Army during World War II.

Murphy practices employment law at 
Rubin and Rudman LLP, where she counsels 
businesses, drafts employment agreements 
and litigates employment claims. An active 
MBA member, Murphy currently sits on the 
MBA Executive Management Board, House 
of Delegates and the Social Media Policy 
Sub-Committee, among other groups. Mur-
phy is also a member of the Women’s Bar 
Association of Massachusetts and serves on 
the Finance Commission for the Town of 
Westwood.

The awards will continue to be given 
throughout 2011 to persons of extraordinary 
achievement who materially advanced the 
rule of law, enhanced the integrity of law-
yers, judges or the legal profession, engaged 
or is engaging in important legal scholarship, 
or protected the democratic principles upon 
which our country is founded.

ingle named Marlborough 
Chamber’s Business 
person of the year

Attorney Tracey A. L. Ingle, of Ingle 
Law PC in Southborough, was honored as 
the 2010 Business Person of the Year by 
the Marlborough Regional Chamber of 
Commerce (MRCC) at its Annual Business 
Awards Dinner on March 3.

Ingle was commended for high business 
standards, active participation and support 
of chamber programs, and dedication to im-
proving the quality of life in the greater Mar-
lborough area. 

EnEiDA ROMán

wALTER A. 
COSTELLO

DEniSE i. MuRPHY

DOuGLAS k. SHEFF

By tRiciA M. OliVeR

Task force aims to tackle factors 
impacting workplace injuries

m a s s a C h u s e t t s  b a r  f o u n d a t i o n

#
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The family of the late Paul kazarosian accepts his 
Centennial Award. From left to right: kazarosian’s 
daughter Marsha V., son Mark V. and wife Margaret.
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Constitutional Court regarding elec-
tions.”6

In Libya, the protests began when 
government agents arrested Fathi Terbil, 
a human-rights lawyer, outside the Beng-
hazi courthouse on Feb.15, 2011. The top 
floor of that same courthouse later be-
came the center of the opposition move-
ment. Indeed, when freed, Terbil operated 
a live, online stream he called Free Libya 
Radio from the roof of the courthouse.

In Tripoli, some 200 lawyers and 
judges staged a sit-in at the courthouse, 
surrounded by armed security forces. 
Libya’s justice minister resigned in pro-
test over the use of excessive force against 
demonstrators. And lawyer Amal Bagai-
gis told the Guardian: “We started just as 
lawyers looking for our rights and now we 
are revolutionaries. And we don’t know 
how to manage. We want to have our own 
face. For 42 years we have this kind of 
barbarism. We now want to live.”7

Adams, relying on religious tenets, 
spoke to the principle of just insurrection.8 
Lawyers in the Middle East, also relying on 
their religious beliefs, likely would agree.

Here, in lawyer Adams’ common-
wealth, we admire our colleagues in the 
Middle East for their courage to speak 
truth to power and for their demand for 
freedom and the rule of law. n

Richard P. Campbell is president-elect of the Massachusetts 
Bar Association and founder and chairman of Campbell, 
Campbell, Edwards & Conroy PC.

O’Brien, around whom the department’s 
recent controversy swirls. In addition to 
his role with Probation, the Harvard-ed-
ucated Corbett has taught at University of 
Massachusetts Lowell since 1979 and is 
currently an adjunct professor in the De-
partment of Criminal Justice there.

Corbett served as a guest speaker at the 
February meeting of the MBA’s Criminal 
Justice Section Council only weeks after 
being named commissioner. Following 
that meeting, he sat down with MBA Di-
rector of Media and Communications Tri-
cia M. Oliver to provide further insight. 
The following Q&A provides highlights 
from that interview.

Lawyers JournaL: What does it 
feel like to return and now lead a depart-
ment that is very different from the time 
you left it?

Corbett: It’s a homecoming of sorts. 
During my previous 26 years at the Pro-
bation Department, I developed a strong 
bond with the department and its staff. 
About 70 percent of the staff are the same, 
so I am in familiar territory. I previously 
served as deputy commissioner, so I am 
used to many of the administrative issues. 
The difference is that, now, as commis-
sioner, the buck stops with me. If you are 
the agency head, it falls to you to make 
the complex calls, the tough ones. I'm also 
getting used to the new duty of acting as 
spokesperson.

Lawyers JournaL: When you were 
part of the department initially, it was her-
alded as a national model. What were the 
components or characteristics that provid-
ed that stellar reputation?

Corbett: There was a big push in the 
1990s for community-based supervision 
and participation with clergy, police and 
others. Projects such as our “Operation 
Night Light” were recognized nationally. 
Officers who were doing the work were 
great innovators. We were developing a 
new model for many probation depart-

ments to follow. We basically took the 
office-bound, 9 to 5 work schedule and 
blew that up. We had some success and 
gained some media attention. President 
[William J.] Clinton made a visit in the 
1990s to highlight our work as well. The 
lion’s share of the credit goes to the of-
ficers who stepped forward to do some-
thing differently. I think the combination 
of that — superb innovative work at the 
line level — and national involvement 
from the top administrators, garnered the 
favorable reputation.

Lawyers JournaL: Now poised 
at the helm, what vision/mission do you 
have, and are holding all others to, in the 
Probation Department?

Corbett: It is all driven by focus-
ing on three key objectives — reducing 
re-offending, promoting compliance with 
court orders and meeting the information-
al needs of the court in a complete, reli-
able and timely manner.

Lawyers JournaL: How do you 
shake the recent culture and history of an 
embattled Probation Department?

Corbett: I advise against looking 
backward and suggest instead focusing on 
the work at hand. There is no profit in fo-
cusing always in the rear view mirror. We 
want rather to bring attention to the good 
that is being done. I think many people 
have turned the page, as have I. 

Lawyers JournaL: What are your 
thoughts regarding in which branch of gov-

ernment the Probation Department resides?
Corbett: I strongly believe that, in 

Massachusetts, it should be in the judicial 
branch. Beyond that, the most important 
question is, “How is the agency perform-
ing?” You can look across the nation and 
see success in both branches [executive 
and judiciary] — the key variance is how 
the department is administered and led.

Lawyers JournaL: Would the close 
collaboration exist between probation of-
ficers and judges if the department were to 
move to the executive branch?

Corbett: I don’t think that close col-
laboration is likely to survive such a move. 
We gain a lot by having all the members 
of the courthouse team working for the 
same entity.

Lawyers JournaL: You’ve said 
those who are cut out to serve as proba-
tion officers should ideally have a strong 
mind and big heart. Why is that combina-
tion so important in probation?

Corbett: When I was asked at a 
meeting of probation officers, “Are we 
supposed to be cops or social workers? I 
answered with another question — “How 
many of you are parents to teenagers?” I 
asked those that raised their hands, “Would 
you say you were a cop or social worker?” 
One of those that raised his hand said, “At 
different times, I was both.” Bingo — the 
combination of both is necessary. Proba-
tion officers need to set and enforce clear 
boundaries (that is, they must be strong 
minded) but they also need to promote 
rehabilitation and connect offenders with 
the services they need to make life chang-
es  (that is, they must be big hearted). One-
handed probation doesn’t work. We are 
not the police, but we have a strong law 
enforcement responsibility. Most Ameri-
cans are willing to give offenders a break 
if they warrant it, but most are not willing 
to give them a free ride. We purchase the 
moral authority to do treatment in the cur-
rency of enforcement and strict account-
ability. If we do not meet our enforcement 
responsibilities, we lose credibility on the 
treatment piece. n

The MBA’s Centennial Conference, 
a celebration of the MBA’s century of 
service to the public, profession and 
rule of law, will take place on Wednes-
day, May 18, and Thursday, May 19, at 
the Boston Sheraton Hotel.

The conference will feature three 
concurrent continuing legal education 
tracks that will kick off on May 18 with 
a half day of programming and continue 
with a full day of seminars on May 19.

For the complete schedule and fac-
ulty, visit www.MassBar.org/Centen-
nial. n

Conference to offer three educational tracks

VIEWPoINT
Continued from page 3

R.	Brookhiser,	America’s	First	Dynasty.	The	Adamses,	1)  

1735–1918.	The	Free	Press,	2002,	p.13

Id.2)  ,	at	13.

John	Adams,	Thoughts	on	Government,	1776.3)  

John	Adams,	Letter	to	H.	Niles,	February	13,	1818.4)  

www.thedailynewsegypt.com/egypt/thousands-of-lawyers-5)  

march-to-abdeen-to-symbolically-cordon-president.html

Id.6)  	

www.guardian.co.uk/world/2011/feb/24/libya-benghazi-7)  

muammar-gaddafi

Citing	 to	Rev.	Jonathan	Mayhew,	A	Discourse	Concerning	Un-8)  

limited	Submission	And	Non-Resistance	To	The	Higher	Powers,	
Jan.	30,	1750.

Corbett Q&a
Continued from page 1

An informal bench-bar panel discus-
sion featuring many of the state’s top 
judges will be a highlight of this year’s 
Centennial Conference.

The panel, “Hail to the Chiefs,” will 
address important bench-bar topics and 
serve as the wrap-up to the first day of 
conference programming at the Boston 

Sheraton Hotel on May 18. From 4:30 to 
6 p.m., attendees will have an opportunity 
to interact with distinguished members of 
the bench-bar panel, including:

Associate Justice Ralph D. Gants •	
Supreme Judicial Court;
Chief Justice for Administration and •	
Management Robert A. Mulligan;

Chief Justice Paula M. Carey •	
Probate and Family Court;
Chief Justice Lynda M. Connoll •	
District Court;
Chief Justice Michael F. Edgerton •	
Juvenile Court;
Chief Justice Charles R. Johnson •	
Boston Municipal Court;

Chief Justice Steven D. Pierce •	
Housing Court;
Chief Justice Phillip Rapoza  •	
Appeals Courts;
Chief Justice Barbara J. Rouse •	
Superior Court; and
Chief Justice Karyn F. Scheier •	
Land Court. 

State’s top judges will highlight bench-bar program May 18

#
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mba Centennial ConferenCe may 18–19

liability insurance credit
MBA members can earn up to a 7.5 percent premium credit on Massachusetts 

professional liability insurance offered by CNA through the MBA Insurance Agen-
cy. You can earn a 5 percent premium credit by attending the Building a Solid Foun-
dation: Managing Law Practice Risk session plus one other Substantive Law Track 
session. If more than one-third of your firm’s attorneys attend, you can earn up to a 
7.5 percent premium credit.

This offer is valid for new and renewed lawyers’ professional liability insurance 
policies, effective date of Aug. 1, 2011, to July 31, 2012. This offer may not be com-
bined with any other malpractice prevention/CLE premium credits.
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1960: Harold Horvitz is elected president of the 
MBA.
1962: Laurence H. Lougee is elected president 
of the MBA.
1962: For the first time, through the coordinated 
dissemination of materials through a network of 
local associations, cohesive continuing legal ed-
ucation is available to every member of the bar.
1962: With an expanded committee base and a 
greater number of active members, the MBA is 
able to address issues it was less than success-
ful on just a few years prior, including the ad-
ministration of justice, which would become the 
dominant and defining vision of the association 
through the mid-1960s.
1963: Livingston Hall, professor at Harvard 
Law School, is elected president of the MBA.
1963: In December, the Young Lawyers Section 
is formed to develop the young leadership of the 
association and assist bar members under the 
age of 36 gain experience and network
1964: At the annual meeting in June, the asso-
ciation votes to establish a client security fund, 
providing compensation to clients for monetary 
losses caused by dishonest acts of members 
of the bar. It is the first bar association in the 
country to do so, and leads to the creation of the 
state’s Clients’ Security Board.
1964: Walter McLaughlin Sr. is elected presi-
dent of the MBA.
1964: Unification of the various state bar asso-
ciations into one organization, a sensitive and 
deeply personal topic that had been discussed 
at various times since the 1930s, is once again 

broached at the annual meeting. It will be dis-
cussed for the next 10 years.
1965: An organizational meeting on May 13 be-
gins the process of establishing the Massachu-
setts Bar Foundation, dedicated to supporting 
the bar association and students of law.
1966: Paul A. Tamburello is elected president 
of the MBA.
1966: Father Robert F. Drinan, former dean of 
the Boston College Law School, receives the 
Gold Award at the MBA Annual Meeting in rec-
ognition of his devotion to public service, his 
work in the area of civil rights, and his expertise 
on the relationship between church and state. 
The award was also a recognition of the Com-
mittee on Administration of Justice — created, 
implemented and directed by Drinan — as one 
of the most productive and important commit-
tees in the association’s history. Drinan later 
served five terms in Congress.
1967: The headquarters of 
the MBA move from Bar-
rister’s Hall, near Scollay 
Square, to One Center 
Plaza.

1967: Tamburello leads a delegation of doc-
tors and dignitaries on a tour of Bridgewater 
State Hospital, the state’s only institution for 
the criminally insane. The deplorable condi-
tions witnessed by journalists and a documen-
tary crew receive national attention. Tamburello 
pledges the assistance of the 6,000 members of 
the bar association to those confined because 
they lacked legal aid. He personally took on the 
case of the first inmate represented by the bar, 
who had been unlawfully detained for 53 years.
1968: Phillip L. Sisk is elected president of the 
MBA.
1970: After Tamburello’s discovery at 
Bridgewater and the subsequent work by MBA 
members and the attorney general’s office, a 
complete revision and reform of the state’s 
laws regarding mental illness is completed. 
The new code is heralded as one of the most 
comprehensive statutory overhauls in modern 

history and as a national 
model of how to humanely 
protect the interests of the 
mentally ill.	n

MBA CentenniAl

in 1960s, MBa presidents 
launch lasting changes

The 1960s was, in many ways, a transforma-
tive decade, not just for the Massachusetts Bar 
Association, but for the legal profession in Mas-
sachusetts. Some of the initiatives from nearly 
a half-century ago include: the expanded avail-
ability of continuing education; greater legal 
input in the legislative process; policing of the 
profession; and the creation of the Massachu-
setts Bar Foundation.

Massachusetts Bar Association President 
Gerald P. Walsh (1959-60) set the stage by sug-
gesting the MBA create a newsletter and expand 
the organization’s annual continuing legal edu-
cation program to a year-round, statewide effort. 
He would not see his plans come to fruition, 
however; he died shortly after stepping down in 
1960 due to illness.

Harold Horvitz (1960-62) started to put 
Walsh’s ideas into effect in 1960, including start-
ing the monthly MBA Newsletter, which would 
later become Lawyers Journal.

Walsh’s intention to improve con-
tinuing education — which the MBA 
started offering at its 1942 Annual 
Meeting — was followed through by 
presidents Horvitz and Laurence H. 
Lougee (1962-63). Richard Milstein, 
who had previously introduced CLE 
to Hampden County, was hired to run 
the MBA’s program, and by the fall of 
1962, programs were offered in New 
Bedford, Pittsfield, Springfield and Worcester.

Horvitz would also, along with Committee 
on Legislation Chairman Livingston Hall, con-
vince the Board of Delegates on Sept. 20, 1960, 

to hire a “legislative agent” to keep 
the MBA apprised of the Legisla-
ture’s activity as it happened, rather 
than simply weigh in after legislation 
was passed.

After Hall became president 
(1963-64), he helped create the Mas-
sachusetts Bar Foundation in the 
spring of 1965, modeling it on the 
American Bar Foundation. He also 

oversaw the launch of the Young Lawyers Sec-
tion, for attorneys under 36, following vthe in-
troduction of the Junior Bar.

Hall’s term was capped, at the June 1964 

Annual Meeting, with another breakthrough: 
the creation of the Clients’ Security Fund, 
which provided compensation to the victims 
of dishonest lawyers, duties now handled by 
the state’s Clients’ Security Board. (The fund 
was set in motion by Horvitz in 1961, when he 
appointed Pittsfield attorney Lincoln S. Cain to 
investigate whether it would be viable.)

President Walter H. McLaughlin Sr. (1964-
66) eventually succeeded in convincing the 
Supreme Judicial Court chief justice to allow 
depositions to be used as a discovery tool in liti-
gation, a position that had been advocated by the 
MBA’s Committee on Administration of Justice 
in 1962.

McLaughlin, who had been involved in 
many of the MBA’s initiatives before becoming 
president in 1964, also advocated the purchase 
of a permanent headquarters for the MBA two 
decades before it would find its permanent home 
at 20 West St. in Boston.

One of McLaughlin’s other major efforts 
was the unification of the bar after decades 
of discussion. The debate over mandating 
membership in the state bar association, with 
annual dues, would not be settled until 1974, 
when the SJC settled on a compromise that 
created the Board of Bar Overseers. n

Presidential profiles:

The Massachusetts Bar Association, 

which was formed in 1910 and incorpo-

rated in 1911, celebrates its centennial 

anniversary with a number of events 

this year. As part of that observance, 

Lawyers Journal and e-Journal will 

highlight past presidents, interesting 

MBA trivia and list upcoming centen-

nial events.
Material from Fiat Justitia, A His-

tory of the Massachusetts Bar Associa-

tion 1910-1985, by Robert J. Brink, was 

used for this story. Compiled by Bill Ar-

chambeault.

Centennial timeline: 1960s

the MBa adopted “sections” in the mid-•			
1970s to encourage more involvement by 
sorting members into areas of substantive 
law. up until that point, committees and 
subcommittees were difficult for new 
members to join. the section model today 
enables members to enjoy special programs 
and events focused on their practice area, in 

addition to association-wide services 
and events.

in the early 20•	 th century, aspiring lawyers 
qualified for the bar by clerking with or 
shadowing practicing attorneys. However, 
the growth in importance of law schools 
changed the focus of lawyers to the 
mindset of the profession and away from 
strict memorization of the law. MBa 
President Mayo Shattuck aimed to close 
the gap between theory and practice by 
offering refresher courses for returning 
wwii veterans through the MBa’s annual 
Massachusetts Law institute.n

walter H. McLaughlin Sr.

Gerald P. walsh
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At-A-GlAnce

Denotes recorded program available for purchase 
after live event at www.MassBar.org/OnDemand.

Denotes real-time Webcast available for 
purchase at www.MassBar.org/OnDemand.

Facult y Spotlight

Peter A. Hahn
Attorney at Law, Newton

Program Chair, Special Education Law and Autism

Hahn is dedicated to working with families in his practice in Newton and 
is also of counsel to Margolis & Bloom LLP in Boston. He specializes in rep-
resenting children and people with disabilities in a range of matters — from 
special education and student discipline, to delinquency and criminal matters, 
to DCF investigations and appeals.

Hahn is an active member of the Massachusetts Bar Association and has 
served as chair of its Juvenile & Child Welfare Section Council for the past 
two years. He regularly speaks at seminars and conferences on issues related to 
education and the justice system, including the Asperger’s Association of New 
England, the Federation for Children with Special Needs, Massachusetts Con-
tinuing Legal Education and the MBA.

Before entering the legal profession, Hahn served as a judicial law clerk in 
the Massachusetts Juvenile Court and was also a science teacher.

Hahn received his law degree cum laude from Boston University School of Law and his B.A. cum laude from 
Harvard College.

health l aw

Final Directives:
Medical and Legal Perspectives  

on Death and Dying
Thursday, April 7, 3–7 p.m. 
 MBA, 20 West St., Boston

Faculty:
Clare D. McGorrian, Esq., program co-chair, Law Office 
of Clare D. McGorrian, Medford; J. Michael Scully, Esq., 
program co-chair, Bulkley, Richardson and Gelinas LLP, 
Springfield; Hon. Christopher J. Armstrong (ret.), Collora 
LLP, Boston; William J. Brisk, Esq., Law Office of William J. 
Brisk, Newton Center; Thomas J. Carey Jr., Esq., Collora 
LLP, Boston; Paul Jodka, M.D., F.C.C.P., Baystate Medical 
Center Inc. Springfield; Kristen M. Lambert, Esq., M.S.W., 
L.I.C.S.W., Vice President Healthcare Risk Management, 
Allied World Assurance Co., Boston; Eileen Sullivan-Boss, 
Esq., Law Office of Eileen Sullivan-Boss, W. Springfield; 
Lynn Tenerowicz, R.N., B.S.N., J.D., Corporate Director of 
Risk Management, Baystate Health Inc., Springfield

Sponsoring section: Health Law

Clare D. 
McGorrian

J. MiChael  
SCully

Juvenile & child welFare

Special Education Law  
and Autism 

Monday, April 11, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty:
Peter A. Hahn, Esq., program chair, Attorney at Law, 
Newton; Colby C. Brunt, Esq., Stoneman, Chandler & Miller, 
Boston; Julia Landau, Esq., Massachusetts Advocates for 
Children, Boston; Catherine Mayes, Massachusetts Advo-
cates for Children, Boston; Raymond A. Oliver, Esq., Hear-
ing Officer, Bureau of Special Education Appeals, Malden

Sponsoring sections/division: Access to Justice, Juve-
nile & Child Welfare, Young Lawyers Division

propert y l aw

How to Handle a Residential 
Real Estate Closing

Thursday, April 28, 4–7 p.m. 
WNEC School of Law, Springfield

Faculty:
Alfred J. Geoffrion Jr., Esq., program chair, Law Offices of 
Alfred Geoffrion Jr., Springfield; Elizabeth J. Barton, Esq. 
CATIC, Wellesley
*Additional faculty to be announced.

Sponsoring sections/division: General Practice, Solo & 
Small-Firm, Property Law, Young Lawyers Division

Co-sponsors: WNEC School of Law and the Berkshire, 
Franklin, Hampden and Hampshire county bar associations

probate l aw and 
ta x ation l aw

The Nightmare of Trust Law 
vs. Medicaid Regulations

Wednesday, April 13, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty:
Albert Gordon, Esq., program chair, Law Office of Albert 
Gordon, Springfield; David Correira, Esq., Correira LLP, 
Swansea/Boston; Ronda Parish, Esq., Law Office of Ronda 
Parish PC, Springfield

Sponsoring sections/division: Probate Law,Taxation 
Law, Young Lawyers Division

Trust Administration
Tuesday, April 26, 4–7 p.m. 

MBA, 20 West St., Boston
Faculty:
Frederick L. Nagle Jr., 
Esq., program co-chair, 
Frederick L. Nagle Jr., 
Esq., Haverhill; Jennifer 
Laucirica, Esq., program 
co-chair; Goodwin Proc-
tor LLP, Boston; James 
M. O’Neil Jr., Esq., AE, 
President and CEO, 
Cambridge Appleton Trust, Boston; Raymond H. Young, 
Esq., Young & Bayle, Boston

Sponsoring sections/division: Probate Law,Taxation 
Law, Young Lawyers Division

Jennifer 
lauCiriCa

freDeriCk l. 
naGle Jr.

Family l aw

Assisted Reproductive 
Technology (ART): 

Current Trends, Practices  
and Procedures

Thursday, April 14, 4–7 p.m. 
MBA, 20 West St., Boston

Faculty:
Michael I. Flores, Esq., program chair, The 
Law Offices of Michael I. Flores LLC,  
Orleans; Hon. Edward F. Donnelly, Middle-
sex Probate and Family Court; Susan L. 
Crockin, Esq., The Crockin Law & Policy 
Group LLC, Newton; Joyce Kauffman, Esq., 
Law Office of Joyce Kauffman, Cambridge

Sponsoring section: Family Law
MiChael i. 

floreS

criminal JuStice

Representing the OUI Client
Wednesday, April 6, 4–7 p.m. 

Plymouth Trial Court, 52 Obery St., Plymouth
Faculty:
Peter T. Elikann, Esq., program chair, Law 
Office of Peter T. Elikann, Boston; James 
Geraghty, Esq., Jones & Geraghty, Norwell; 
Russell J. Matson, Esq., Law Office of Rus-
sell J. Matson, Braintree; Neil A. Scannell, 
Esq., Registry of Motor Vehicles, Boston; 
Edward H. Sharkansky, Esq., Attorney at 
Law, Brockton

Sponsoring sections/division:  
Criminal Justice, Juvenile & Child Welfare, Young Lawyers 
Division

Co-sponsor: Plymouth County Bar Association

Peter t. 
elikann

reGiSter online at www.MaSSBar.orG or Call (617) 338-0530.

After live event, 
recorded program 

available for purchase at  
www.MassBar.org/

OnDemand.

gener al pr ac tice

Building Your Million-Dollar 
Practice in the New Economy

real-tiMe WeBcast

Thursday, April 21, 2–6 p.m. 
MBA, 20 West St., Boston

Take Control of Your Time, 
Your Technology and Your 

Profits
real-tiMe WeBcast

Friday, April 22, 9 a.m.–1 p.m. 
MBA, 20 West St., Boston

Faculty for both programs:
Dustin A. Cole 
President and Master Practice Advisor, 
Attorneys Master Class

DuStin a. Cole

Real-time Webcast 
available for purchase at  

www.MassBar.org/
OnDemand.
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exPerts&resourCes
continued from page 8

friday, april 1  
(oPen to inviteD guests/
sChools/PubliC)

Mock trial state championship
10 a.m., Great Hall, Faneuil Hall Market 
Place, Boston

monday, april 4
MBA Section/Division Open 
house
5:30–7:30 p.m., MBA, 20 west St., Boston

tuesday, april 5
immigration law Section 
council open meeting on the 
first anniversary of Padilla v. 
Kentucky
4–6 p.m., MBA, 20 west St., Boston

wednesday, april 6
Representing the Oui client
4–7 p.m.
Plymouth Trial Court, 52 Obery St., Plymouth

ylD Panel Discussion: hanging 
A Shingle with a focus on traps 
for the unwary
4–7 p.m., university of Massachusetts School 
of Law-Dartmouth, 333 Faunce Corner Road, 
north Dartmouth

MBA Monthly Dial-A-lawyer 
Program
5:30–7:30 p.m., Statewide dial-in #: (617) 
338-0610

thursday, april 7
final Directives: Medical and 
legal Perspectives on Death 
and Dying 
3–7 p.m., MBA, 20 west St., Boston

monday, april 11
Special education law and 
Autism 
4–7 p.m., MBA, 20 west St., Boston

wednesday, april 
13–saturday, april 16
ABA Business law Section 
Spring Meeting
Marriott Copley Place,  
110 Huntington Ave., Boston

thursday, april 14
Assistive Reproductive 
technology (ARt):  
current trends, Practices  
and Procedures 
4–7 p.m., MBA, 20 west St., Boston

thursday, april 21
Building your Million-Dollar 
Practice in the New economy 

2–6 p.m., MBA, 20 west St., Boston

friday, april 22 
take control of your time, your 
technology and your Profits 

9 a.m.–1 p.m., MBA, 20 west St., Boston

wednesday, april 27
Veterans Dial-A-lawyer
5:30–7:30 p.m., Dial-in #: local (617) 338-
0610; toll-free (877) 686-0711

thursday, april 28  
(not open to the public)
tiered community Mentoring 
Wrap-up Program
10 a.m.–12:30 p.m., John Joseph Moakley 
u.S. Courthouse, One Courthouse way, Boston

wednesday, may 4
MBA Monthly Dial-A-lawyer 
Program
5:30–7:30 p.m.,  
Statewide dial-in #: (617) 338-0610

thursday, may 5
Attacking and Defending 
Premarital and Marital 
Agreements — things you 
Should Know 
4–7 p.m., MBA, 20 west St., Boston

tuesday, may 10
Advanced Deposition Skills — 
effective techniques for taking 
and Defending Key Depositions 
for trial 
4–7 p.m., MBA, 20 west St., Boston

wednesday, may 18 — 
thursday, may 19
MBA centennial conference 
and Ball
Sheraton Hotel, 39 Dalton St., Boston

wednesday, may 25
MBA Western Massachusetts 
Dial-A-lawyer Program
3:30–7:30 p.m.
Statewide dial-in #: (413) 782-1659

Calendar of Events

for more information, visit www.massbar.org/events/calendar.

trust law series 
weDnesDaY, aPril 13

the Nightmare  
of trust law vs.  
Medicaid Regulations
4–7 p.m.
MBA, 20 west St., Boston

tuesDaY, aPril 26

trust Administration
4–7 p.m.
MBA, 20 west St., Boston

weDnesDaY, maY 11

trust litigation
4–7 p.m.
MBA, 20 west St., Boston

indicates recorded session available for 
purchase (after live program) through 

MBa on Demand at www.massbar.
org/cle/mba-on-demand.

real-time webcast available 
for purchase through MBa on 
Demand at www.massbar.org/
ondemand.

monday, april 4– 
friday, april 8 

Member  
Appreciation Week 

in celebration of our loyal members, the MBA 
is hosting a Member Appreciation week from 

Monday, April 4 through Friday, April 8. Mark 
your calendars and look for details on exclusive 

events, giveaways and raffles just for MBA 
members via the MBA’s web site, Lawyers 

e-Journal and in e-mail communication.

per sonal injury

Experience ... Results

Breakstone | White |Gluck

2 Center Plaza, Suite 530, Boston, MA 02108
(617) 723-7676    |    www.bwglaw.com

PERSonAl injuRy And MEdiCAl MAlPRACtiCE REfERRAlS WElCoMEd

ta x attorne y

Chair - Ma Bar assN. 
state tax praCtiCe group
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taxatioN seCtioN
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(  617 )  848 -  9360
( 888 )  483 -  5884
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Office: 617-523-2935
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may or may not be involved in management, 
but which keep control through a number of 
mechanisms. A trust may hold the shares of 
individual members, and instead of decapi-
talizing every year, the family shareholder 
group attempts to grow the enterprise. This 
model more closely resembles any other non-
family company, and is therefore a better fit 
with an institutional law firm, Narva says.

getting two DisCiPlines 
into the room

Before founding his company in 2009, 
Narva practiced corporate law with a 
mergers and acquisition specialty before 
succeeding his father as president of Mor-
ton Shoe Companies Inc. as the third-gen-
eration head of the company. He also has 
a long history of directorships in family-
owned companies and has been advising 
family firms since 1986. He founded a 
predecessor firm with a partner in 1986, 
which lasted until 2005. He was then a 
partner in a boutique investment bank un-
til founding his eponymous firm in 2009. 

Family-controlled firms have owner-
ship, tax and estate planning issues that 
investor-owned companies do not. And, 
Narva says, it’s almost never true that the 
lawyers doing the tax and estate planning 
and the lawyers doing corporate financing 
speak to each other — even if they work 
in the same law firm. 

In fact, he says, when he visits a cli-
ent, the attorney working on tax and in-
surance structures and the one advising on 
joint ventures have not been put into the 
same room together. “Two weeks before 
the closing of the deal, they talk. Sorry, 
it’s too late,” he says. Not too late for the 
rudimentary things, but when the issues 
of control, money or power mixed with 
family dynamics are added on, “you can’t 
close the deal.”

Attorneys who represent family busi-
nesses must be knowledgeable about corpo-
rate governance, but they also have to know 
the players involved — a soft skill that some-
times requires a hardline approach.

“A good lawyer for a family business 
has to be sensitive to issues in the family,” 
says Robert McLaughlin Sr., managing and 
senior partner of Gilman, McLaughlin & 
Hanrahan LLP. “It should be someone who is 
aware of family dynamics, and who can play 
a role as advisor in conflicting situations that 
develop.” A family-business advisor should 
not be a specialist, but a generalist, “which 

is a vanishing animal 
in the practice of law,” 
he says.

McLaughlin’s re-
sume includes repre-
senting three indepen-
dent directors in the 
aftermath of the De-
moulas family’s years-
long legal battles, as 
well as dozens of other 

lesser-known but no less contentious cases. 
Not surprisingly, the issues of insiders versus 
outsiders, control and compensation are at 
the top of the list of casus belli. 

In addition to the sensitivity to family 
issues has to be some cold, hard calculation 
— and on occasion, stepping back. “Lawyers 
make this mistake — they are introduced 
to [the business] by one of the partners,” 
McLaughlin says. “As possible conflicts de-
velop, as a lawyer, you have to remember that 
your obligation is to the business. You can’t 
be on the side of the person who brought you 
in.” And ultimately, the family lawyer has to 
know when to call a time-out and advise indi-
viduals in a dispute that they each need their 
own counsel. 

how not to kiCk the 
hornet’s nest

John Talvacchia, a corporate attorney at 
the Boston office of Eckert, Seamans, Cherin 
& Mellott LLC, suggests telling individual 
family members that situations could arise in 
which it’s in their best interest to seek indi-
vidual counsel. Preferably, as in many things, 
this should be done long before it’s needed.

While it’s possible to represent individu-
al family members in matters that do not con-
flict with the legal needs of the business, the 
line can easily get blurred. “You are trusted,” 

Talvacchia says. “They’re going to confide 
in you personal issues as well as business 
issues.” And some of those personal issues 
have the potential to negatively impact the 
business. “You have to be vigilant because 
you can’t expect the client to be.”

Take this scenario: The founder of a 
family business dies and the wife takes over 
the business. The attorney representing the 
business had had a long-term relationship 
with the founder. The business falls on hard 
times, and its bank wants the widow to sign 
a personal guaranty. It’s in the interest of the 
company that she sign, but not in her interest 
to do so. The widow signs, but the business 
fails, and the bank seeks repayment from her. 
The attorney for the business should have ad-
vised the widow that she should seek inde-
pendent counsel. 

Or, this one: a company decides to raise 
money by issuing stock. A family member 
wants to buy in. The lawyer for the business 
should recommend to this family member 
that they seek independent counsel. 

He recommends drafting an engagement 
letter outlining who the client is and the na-
ture of the engagement. The letter should in-
clude a description of the nature of the legal 
service for both the company and individu-
als, and should recognize the potential for 
a conflict. It should include wording about 
what steps the attorney or firm will take in 
the event that conflict arises.

insiDers, outsiDers  
anD exit Plans

A common problem in second-generation 
family businesses are conflicts between sib-
lings who want to stay involved in the busi-
ness and those who don’t. “Often, the second 
generation takes the credit for the founder’s 
efforts, and outside siblings think they share 
equally,” McLaughlin says.

Situations that lead to legal discord are 
disputes about compensation and about lev-
els of involvement in the business. In pass-
through business, partners incur tax liabili-
ties whether they get distributions or not. The 
inside family members may want to keep the 
distribution in the company to grow the busi-
ness. “You get this inherent conflict where 
those on the outside want their distribution, 
at least enough to pay the tax, and hopefully 
receive some ROI,” he says. 

Additionally, in the course of estate plan-
ning, shares in the company given to grand-
children may push them into tax brackets that 
are unexpectedly high, McLaughlin says. 
“The problem is, there isn’t a market for buy-

ing the grandchild’s stock.” He advises that 
it’s good to have a circuit breaker to let a fam-
ily member who no longer wants to be part of 
the business to get out.

David Klebanoff of Gilman, McLaughlin 
& Hanrahan LLP observes the challenge of 
annually setting a value on company stock. 
In businesses where everyone gets along, 
they see no need to update the value of the 
stock. “A safety agreement should be that 
unless value has been set within the last 24 
months, the old value is void,” he says. One 
preventive measure is to have the option to 
sell the stock at a discount off-book value.

Family businesses should build into their 
legal planning the possibility that future 
partners might be at loggerheads some day. 
Say that two partners started a business, but 
now the second generation doesn’t get along. 
Having a buyout clause avoids the need to 
dissolve the business to get out. McLaugh-
lin warns, however, that valuing a business is 
not an exact science. A superstar performer, 
for example, should not have to pay a buyout 
premium to an underperformer who wants  
to exit.

Things get more complicated when fam-
ily members divorce in businesses in which 
marital assets are the majority of the busi-
ness, McLaughlin notes. A founder may not 
want a former in-law owning a big chunk of 
the business. Prenuptial agreements that ex-
clude inherited family assets take the busi-
ness out of consideration as a division of 
marital assets.

fitting Client to Counsel
Family businesses can be divided into 

two types, says Richard Narva, founder and 
senior advisor at Narva & Company. In the 
family-managed model, the owner-managers 
seek to transfer role and operations responsi-
bility from the first generation to the second. 
While some of these businesses can be large, 
they also tend to be “lifestyle” companies — 
“You work hard, you work long hours, you 
try to do well, and at the end of every year, 
you decapitalize the company to finance [the 
family’s] lifestyle,” he says. “It’s not often 
a strategic decision, it’s simply an intuitive 
judgment made by the major breadwinner in 
the business to improve the family lifestyle.”

Family-managed businesses rarely use 
legal help in a proactive way; they use it only 
when needed. These companies are not an at-
tractive market to an institutional law firm, he 
says — they are served by very small firms.

The family-controlled enterprises vest 
control in a family shareholder group, which 

 “Both the cham-
ber and the region 
have benefited from 
Tracey’s energy and 
commitment to the 
business community 
as much as seniors and 
families benefit from 
her focus on providing 
superior legal services 

to her clients,” said MRCC President and 
CEO Susanne Morreale-Leeber. 

Ingle has practiced law since 1995 and 
opened Ingle Law in 2002, and has served 

on the board of directors of the Marlbor-
ough Regional Chamber of Commerce since 
2005. She is currently president of the Mas-
sachusetts Chapter of the National Academy 
of Elder Law Attorneys (MassNAELA).

MBa secretary Kazarosian 
named MCle trustee 

Massachusetts Bar Association Secre-
tary Marsha V. Kazarosian, a Haverhill resi-
dent, has joined Massachusetts Continuing 
Legal Education’s Board of Trustees. Ka-
zarosian is managing partner of Kazarosian 
Law Offices in Haverhill, where she con-
centrates in civil litigation, family law and 
discrimination.

K a z a r o s i a n 
was elected to join 
MCLE’s Board at 
its annual meeting 
on Jan. 27. She has 
served on more than 
15 program faculties 
at MCLE during the 
past 15 years. She is 
co-chair of the MBA’s 
Education and Tech-
nology committees, 
is a Life Fellow of the 

Massachusetts Bar Foundation and a past 
president of both the Essex County Bar As-
sociation and the Massachusetts Academy 
of Trial Attorneys.

She was named one of the top 10 law-
yers in the state in 1999 by Massachusetts 
Lawyers Weekly after successfully suing the 
Haverhill Golf and Country Club for gen-
der discrimination. She has been identified 
as one of the top woman lawyers in New 
England.

Kazarosian also served a two-year term 
as one of 25 lawyers in the commonwealth 
appointed to the Massachusetts Supreme Ju-
dicial Court’s Pro Bono Panel and a six-year 
term as a hearings committee officer for the 
Massachusetts Board of Bar Overseers. In 
2005, Kazarosian debuted as the host of her 
own Internet radio program on the Legal 
Talk Network, in which she discusses rel-
evant legal issues. n
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insurance, gambling, hiring and tax policy, 
but he said the Probation Department, and 
the judiciary in general, has consumed the 
bulk of his attention recently. Legislation 
is being drafted, he said, that would assign 
all business aspects of running the Trial 
Court Department to “a professional, ci-
vilian court administrator with substantial 
expertise in finance and management.”

Those duties — facilities manage-
ment, personnel management, account-
ing, capital planning, information-tech-
nology — would be best handled, he said, 
by “a person trained not as a lawyer but 
instead, in the disciplines of business and 
management.”

The separation of authority would al-
low the chief justices to focus on running 
their courts, DeLeo said. Currently, Chief 
Justice for Administration and Manage-
ment Robert A. Mulligan oversees both 
the legal and business duties of the Trial 
Court Department.

“In separating the judicial and business 
functions of the court, the chief justices of 
each of the court departments will prop-
erly maintain responsibility for all other 
core judicial functions, such as monitoring 
caseload, assigning judges, judicial train-
ing and judicial discipline,” DeLeo said.

In a press release, the MBA applauded 
DeLeo’s “thoughtful, bold and decisive 
approach,” saying it addresses more than 

30 years of recommended best practices 
by court management experts, including 
an independent report it commissioned in 
1991 and a 2003 court management study.

“The MBA through its members has 
been in the forefront of every debate 
surrounding judicial reform and legisla-
tion enacted during the past 50 years,” 

said MBA Chief 
Operating Officer 
and Chief Legal 
Counsel Martin W. 
Healy. “Lawyers, 
judges, litigants and 
the public deserve 
a system that is ef-
ficient and functions 
well. Although the 
courts have made 
strides, so much 
more remains to be 
accomplished. The 
tough economic cli-
mate, coupled with 
the recent media 
and legislative scru-
tiny over the Proba-
tion Department, 
provides a perfect 
opportunity to ex-
amine closely calls 
for greater reforms. 

We look forward to working with the 
Legislature and the courts to seek quick 
passage of court reform that includes a 
professionally trained non-judicial court 

administrator.”
DeLeo said he is encouraged that the 

judiciary and the Legislature can work to-
gether.

“As I have been working closely with 
Justice Ireland, I believe that tension is 
a thing of the past as both branches are 
squarely focused on following the best 
practice in the ad-
ministration of jus-
tice,” DeLeo said.

“As I have delved 
into this area, I have 
sought to learn from 
and work closely 
with judicial lead-
ers,” he said. “My 
multiple meetings 
with Chief Justice 
Ireland have been instructive and produc-
tive. Largely because of what I believe to 
be a growing spirit of partnership around 
problem solving, we are getting closer to 
reaching the kind of consensus we need 
to assure excellence for our entire court 
system. These discussions have informed 
my thinking, as have the numerous inde-
pendent reports and studies of the Mas-
sachusetts judiciary.”

Ireland and Mulligan released a joint 
statement March 16. “We applaud Speaker 
DeLeo’s efforts to work with court leaders 
on issues regarding management of the 
courts,” it said. The statement noted that 
the current management structure was es-
tablished by legislation a generation ago, 

The type of lawyer who can avoid this 
situation is one with the skills to take on a 
leadership role — a skill that’s often learned 
outside of law school, Narva says. An attor-
ney can advise a client on whether to take 
on the LLC model or the corporate model 
— “a first-year associate can do that,” he 
says. The real issue is integrating tax and 
estate advice for the shareholder control 
group with the growth goals of the compa-
ny. “Integrating that requires involvement 
at the highest levels; lawyers are fearful of 
jeopardizing their relationships,” he says. 

The lawyer who represents a family 
business has to focus on the forest, not the 
trees. His or her firm has to be large enough 
to offer specialties needed by the client, 
according to Narva, but not so big that the 
client’s representation will be pigeonholed, 
with one specialty not knowing what the 
other specialty is recommending. The fam-
ily-business lawyer has to be both sensitive 
enough to anticipate and recognize conflict, 
and objective enough to avoid conflict.

“Lawyers need to understand that in the 
same way that they’re not CPAs, they have 
to know when to call in an accountant,” 
Narva says. “They have to know when and 
[who] to call to deal with complex family 
issues being acted out in the business.” n

Christina P. O’neill is custom publications editor at The 
warren Group, publisher of the Massachusetts Lawyers 
Journal.

Following the panel discussion, at-
tendees can attend a reception with the 
judges from 6 to 7:30 p.m.

Visit www.massbar.org/centennial to 
register by Friday, April 1, and receive 

$50 off a full conference pass.
The MBA’s Centennial Conference 

will also feature three concurrent Con-
tinuing Legal Education tracks on both 
days, the annual Access to Justice Awards 
Luncheon on May 18, and the Centennial 
Ball on May 19. The ball will feature a 
keynote address from U.S. Supreme Court 

Associate Justice Stephen G. Breyer and a 
special MBA Hennessey Award presenta-
tion to retiring U.S. District Court Judge 
Nancy Gertner.

Look for the full program and confer-
ence events schedule in future issues of 
Lawyers Journal, Lawyers e-Journal and 
in e-mail communication. n
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and said they “welcome the challenge” of 
integrating management expertise for the 
courts’ non-judicial aspects.

“We are proud of the many reforms 
that we, and the Trial Court Departments 
in particular, have made in court manage-
ment since the Monan Committee issued 
its report in 2003. We are committed to 
improving the management of the courts 
in every way possible.” n



On Dec. 17, 2010, the Tax Relief, 
Unemployment Reauthorization and Job 
Creation Act of 2010 (TRA) was enacted 
into law.1 The TRA includes a number 
of provisions that will have a significant 
impact on estate tax planning, including 
an increase of the estate tax exclusion 
amount to $5 million and a decrease of the 
maximum tax rate to 35 percent.2 One of 
the more surprising aspects of the TRA, 
however, was the inclusion of a provi-
sion allowing “portability” of a deceased 
spouse’s unused exclusion amount.

The portability provision provides that 
if a decedent’s estate is less than his or her 
remaining estate tax exclusion, any un-
used exclusion amount can be allocated to 

the decedent’s surviving spouse.3 The sur-
viving spouse can then apply this exemp-
tion to his or her own estate and lifetime 
gifts, in addition to his or her own estate 
and gift tax exemption.4

For example, if a husband dies with 
an adjusted taxable estate of $5 million 
and leaves all his assets to wife, those as-
sets qualify for the marital deduction. The 
decedent’s $5 million exemption (which 
went unused because his entire estate 
qualified for the marital deduction) can 
then be allocated to the surviving spouse, 
who could die with a $10 million estate 
without being subject to the estate tax.

In order for the deceased spouse’s un-
used exclusion amount to be effectively 
applied to the surviving spouse, the dece-
dent’s executor must affirmatively make 
an election on a timely filed estate tax re-

turn.5 Note, however, that unlike the sur-
viving spouse’s own $5 million exclusion, 
the deceased spouse’s unused exclusion 
amount is not indexed for inflation.6

Traditionally, married taxpayers had to 
plan in order to ensure that each spouse’s 
exclusion amount would not be “wasted” 
upon the death of the first spouse to die. 
As noted in the above example, a bequest 
of all assets to a surviving spouse would 
qualify for the marital deduction (and 
would thus result in no tax upon the death 
of the first spouse to die), but the deceased 
taxpayer’s exclusion amount would go 
unused, and that unused amount could 
not be applied to the surviving spouse’s 
estate.7 

Upon the death of the survivor, only 
his or her individual exclusion amount 
could be applied against the adjusted 
gross estate. Accordingly, taxpayers have 
relied on revocable trusts that, upon death,  
divide their estates into two shares: one 
share that is funded with assets 
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substantive section-
specific articles will 
be featured regularly 
in lawyers Journal.

In 2001, the U.S. Supreme Court re-
versed a long-standing rule that allowed 
attorneys’ fees in civil rights cases where 
the lawsuit was a “catalyst” for remedial 
actions, even if there was no court order 
or decision on liability. See Buckhannon 
Bd. and Care Home v. West Virginia Dept. 
of Health and Human Resources.1

The Court held that a plaintiff had to 
obtain a “judicially sanctioned change in 
the legal relationship of the parties”2 in 
order to be considered a prevailing party 
and obtain fees. The Buckhannon Court 
identified two, non-exclusive examples 
of situations that would satisfy the new 
prevailing party test: judgments on the 
merits and formal court-ordered consent 
decrees. Voluntary changes in conduct 
by the defendant and private settlement 
agreements over which the court did not 
retain enforcement authority would not 
suffice.3

Most of the circuits interpreted the 
decision liberally, and awarded fees in a 
variety of situations where there was no 
formal consent decree, provided that the 
settlement is endorsed by the court and is 
judicially enforceable.4 The First Circuit 
initially appeared to apply Buckhannon 
more literally, and reversed a fee award in 
a case presenting unique facts. See Aronov 
v. Napolitano.5 In Hutchinson v. Patrick,6 
the First Circuit has aligned itself with 
most of the other courts of appeals and 
made clear that attorney’s fees are avail-
able where the district court approves the 
settlement and retains jurisdiction to en-
force it.

HuTCHinson in  
tHe DistriCt Court

the Case
The plaintiffs in Hutchinson, repre-

sented by counsel from the Center for Pub-
lic Representation and WilmerHale LLP, 
brought a class action on behalf of more 
than 9,000 individuals in Massachusetts 
with acquired brain injuries who were in-
appropriately institutionalized in nursing 
facilities. The amended complaint sought 
to compel the commonwealth to develop 
rehabilitative services in integrated com-
munity settings for class members, based 
upon claims under the Americans with 
Disabilities Act and the Medicaid Act.

At the outset, the defendants vigor-
ously contested all aspects of the case, 
including venue, class certification, pro-
cedural motions and discovery. After 
losing all of these issues, the defendants 
proposed a settlement process. Following 
six months of intensive negotiations, the 
parties signed a comprehensive settlement 
agreement.

the settlement
The agreement requires the defendants 

to create an entirely new community ser-
vice system for persons with brain inju-
ries, including new integrated services, 
new rights, new procedural protections, 
new quality safeguards, new monitoring 
programs and new data collection meth-
ods. The agreement also provided that, to 
become effective, it had to be approved by 
the district court after a fairness hearing 
pursuant to Fed. R. Civ. Pro. 23(e), and 
then would be subject to the court’s on-
going enforcement authority. The court 
could dismiss the case only when it deter-

mines that the defendants have complied 
with the agreement.

At the conclusion of the fairness hear-
ing, the court invited the parties to submit 
a proposed order approving the agreement. 
The plaintiffs wanted the order to explicit-
ly state that the court retains enforcement 
jurisdiction. The defendants opposed this 
provision and requested, instead, that the 
order make clear that the agreement was 
not a consent decree. In the end, the court 
entered an order approving the agreement, 
“noting that the parties agree that the 

agreement does not constitute a consent 
decree, and that the court will retain juris-
diction over the case … and that judgment 
not enter pending compliance with the 
terms of the Comprehensive Settlement 
Agreement.”

the DistriCt Court’s  
fEE DEcISIoN

The plaintiffs filed a motion for an 
award of attorney’s fees. They supported 
their motion with lengthy affidavits from 
co-counsel, fee experts, brain injury ex-
perts and experienced private and public 
interest attorneys in the Boston area, as 
well as detailed time records for all coun-
sel. The defendants opposed the motion, 
arguing that the plaintiffs were not pre-
vailing parties under Buckhannon, as ap-
plied by the First Circuit in Aronov, and 
thus were not entitled to any fees.

In the alternative, the defendants as-
serted that the plaintiffs were not entitled 
to their requested fees, both because the 
time they expended was not compensable 
and because their requested rates were too 
high. Other than a two-page published 
billing survey, the defendants did not in-
clude any evidence in their opposition.

On Feb. 8, 2010, the district court is-
sued its decision.7 After a careful review of 
Buckhannon and Aronov, the lower court 
concluded that there was sufficient judi-
cial approval and oversight of the agree-
ment to satisfy the judicial imprimatur 
requirement, and, therefore, the plaintiffs 
were entitled to fees.

Reading the agreement and its approval 
order together, the district court held that: 
(1) the label of the agreement, and the fact 
that it was not a consent decree, was not de-
terminative of prevailing party status; 
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historY
The Tax Relief and Health Care Act of 

2006 (the act) enacted significant changes 
in the Internal Revenue Service award pro-
gram for whistleblowers. The IRS shall 
pay awards for information that substan-
tially contributes to the collection of taxes, 
penalties and interest.

The IRS has long held the authority to 
pay awards to whistleblowers. In fact, the 
origins of the whistleblower legislation re-
lates back to the Civil War and the False 
Claims Act. The big difference was the 
old law, as now seen in 26 USC 7632(a), 
allowed the secretary of the Treasury to 
pay such amount as he deemed necessary 
“for detecting and bringing to trial and 
punishment person guilty of violating the 
internal revenue law or conniving at the 
same.” This meant whistleblowers were 
paid at the discretion of the secretary of  
the Treasury.

The implementation of 26 USC 
7632(b) made a fundamental change to the 
IRS informant awards program. The key 
change in the law was the addition of this 
section under which awards are no lon-
ger discretionary! The new law says that 
whistleblowers “shall receive 15 percent to 
30 percent of the collected proceeds.” In 
addition, the amendment gave the whistle-
blower certain rights of appeal. That ap-
peal is limited to the U.S. Tax Court. Fi-
nally, the legislation required the IRS to 
establish a Whistleblower Office reporting 
to the commissioner of the IRS to imple-
ment the law.

The primary purpose of the act is to 
encourage people with knowledge of sig-
nificant tax non-compliance to provide that 
information to the IRS. Many individuals 
who apply for this reward often claim to 
have insider knowledge of the transactions 
upon which they are reporting.

teChniCal reQuirements
A whistleblower must meet several 

conditions to qualify for the award pro-
gram. Generally speaking, the informa-
tion must: 

Relate to a tax noncompliance mat-•	
ter in which the tax, penalties, inter-
est, additions to tax and additional 
amounts in dispute must exceed $2 
million; and
Relate to a taxpayer whose gross in-•	
come exceeds $200,000 for at least 
one of the tax years in question.

If the information meets the above 
conditions and substantially contributes 
to a decision to take administrative or ju-
dicial action that results in the collection 
of tax, penalties and interest, then the IRS 
will pay an award of at least 15 percent, 
but not more than 30 percent, of the col-
lected proceeds resulting from admin-
istrative or judicial actions, or from any 
settlement in response to an administra-
tive or judicial action.

lImITaTIoNS
The maximum award can decrease 

to 10 percent for cases where it is deter-
mined that the information was disclosed 
in certain public information sources. Or, 
the reward may also be reduced if the IRS 
determines that the whistleblower planned 
and initiated the actions that led to the un-
derpayment of tax.

tYPes of tax frauD
The types of fraud can vary greatly 

from each of the three types of groups: 
the individual taxpayer; the corporate  
taxpayers; and abusive or fraudulent tax 
professionals.

Below are some examples of each 
type of fraud:

inDiviDual taxpayers:
Claims false deductions or expenses;•	

Keeps two sets of books of accounting •	
records;
Intentionally declares the false •	
income or knowingly changes the 
income;
Makes overstatement of the deduction •	
amount;
Conducts the business deals by using •	
false names;
Declares false amounts income •	
and expenditure in the books of 
accounting records;
Transfers or conceals his/her assets •	
or income;
Hides income in offshore accounts;•	
Records personal expenditure as •	
business expenditures; or
Intentionally does not file the tax re-•	
turns.

Corporate taxpayers: 
Keeps two sets of books to track in-•	
come and expenses for the purpose of 
hiding income;
Fails to keep required business re-•	
cords;
Destroys evidence, such as records •	
and receipts;
Lies during an IRS audit;•	
Uses fake Social Security number •	
and/or tax identification numbers;
Hides income in offshore accounts;•	

Pyramiding — collects taxes from •	
employees and fails to pay them  
to the IRS;
Unreliable third party payers — us-•	
ing a shady payroll service, which 
may fail to pay collected taxes to the 
IRS;
Offshore employee leasing — at-•	
tempts to redirect employee status 
and wages to avoid employment tax;
Misclassifying worker status — giv-•	
ing employees the title of indepen-
dent contractor in order to avoid pay-
ing the related taxes;
Paying employees in cash — at-•	
tempting to evade taxes by paying 
employees in cash without reporting 
the wages to the IRS;
Filing false returns or failing to file •	
required returns — intentionally mis-
reporting income or failing to report 
wages; or
Misreporting officer compensation — •	
misreporting officer compensation as 
S corporation corporate distributions 
or other such fraudulent reporting.

aBusive tax professionals are tHose 
wHo:

Claim they can obtain larger refunds •	
than other preparers;
Base their fee on a percentage of the •	
amount of the refund;
Advocate the use of abusive “offshore •	
accounts” as a means for not having 
to report income; or
Advocate the use of abusive “tax •	
shelters” to avoid taxes and create 
what will be represented as “legiti-
mate losses to offset against taxable 
income.”

what to Do if i have tax 
fRauD To REPoRT

If you know of or suspect signifi-
cant tax fraud, your best option is to find 
the services of a competent attorney. 
The tax attorney will be of great  

#
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On Dec. 16, 2010, Congress passed — 
and on Dec. 17, 2010, the president signed 
into law — the Tax Relief, Unemploy-
ment Insurance Reauthorization and Job 
Creation Act of 2010 (the act). The act 
extends the so-called “Bush-era tax cuts” 
until the end of December 2012. The act 
affects various areas of federal taxes, in-
cluding but not limited to income, transfer 
and payroll taxes. Unfortunately, all of the 
provisions of this new tax law are only ef-
fective for two years.

In the income tax area, the act extends 
the reduction of the federal individual in-
come tax brackets to 15 percent, 25 per-
cent, 28 percent, 33 percent and 35 percent, 
which were slated to return to 15 percent, 
28 percent, 31 percent, 36 percent and 39.6 
percent, on Jan. 1, 2011, as well as the 
maximum long-term capital gains rate and 

qualified dividends rate at 15 percent.

The one-year (2010) repeal of the per-
sonal exemption phase-out and itemized 
deduction limitations have been extended 
through 2012. The act extends the alterna-
tive minimum tax (AMT) patch, as well as 
extends through 2011 the provision that ex-
cludes from gross income (up to $100,000 
per taxpayer, per year) distributions from an 
IRA made to a charity.

In the business income tax area, the act 
increases 50 percent bonus depreciation to 
100 percent for qualified investments made 
after Sept. 8, 2010, and before Jan. 1, 2012, 
and continues 50 percent bonus depreciation 
for qualified property placed in service after 
Dec. 31, 2011 and before Jan. 1, 2013.

The act also makes 2010 Small Business 
Jobs Act increased 179 dollar and investment 
limits to $500,000 and $2 million for tax 
years beginning in 2010 and 2011, as well 
as providing for a $125,000 dollar limit and 
$500,000 investment for tax years beginning 
in 2012, but sunsetting after Dec. 31, 2012 

(both amounts indexed for inflation).
In the payroll tax area, an employee’s 

Social Security portion (OASDI) of the 
FICA will be reduced to 4.2 percent from 6.2 
percent for 2011. Similarly, an individual’s 
OASDI portion of the self-employment tax 
will be reduced to 10.4 percent from 12.4 
percent for 2011.

In the transfer tax area, the act includes 
significant changes to the estate, gift and 
generation-skipping transfer tax laws. For 
2010, the new legislation changes the estate, 
gift and generation-transfer tax laws as 
follows:

The estate tax exemption amount (the •	
amount that can pass tax free on an in-
dividual’s death) is increased to $5 mil-
lion; 
The maximum estate tax rate is reduced •	
to 35 percent; 
The modified carryover basis rules have •	
been repealed; 
Executors, however, may elect out of •	
the estate tax and have the modified car-
ryover basis rules apply; 
The gift tax applicable exclusion •	
amount remains at $1 million; and 
The generation-skipping trans-•	
fer tax is reinstated with an ex-
emption amount of $5 million;  
however, the tax rate for generation-
skipping transfers made in 2010 

t a x a t I o n  l a w

t a x a t I o n  l a w

irs authorizes paying whistleblowers

tax relief, unemployment insurance  
reauthorization and Job Creation act of 2010
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(2) the approval of the agreement by the 
court was the critical factor that altered 
the legal relationship between the parties, 
since without the court’s approval, the 
agreement would be null and void; (3) the 
court had carefully considered the merits 
of the plaintiffs’ claims in determining 
that the agreement was fair, adequate, 
and reasonable at the fairness hearing; 
(4) the provisions of the agreement cre-
ate binding obligations that can only be 
modified by the court; (5) the agreement 
is fully enforceable by the court, through 
all available equitable remedies, including 
contempt; and (6) the court retains juris-
diction over the agreement to ensure and 
determine compliance.

Finally, the district court determined, 
in an exercise of its discretion, that the 
time expended by the plaintiffs’ counsel 
was well documented and reasonable in 
light of the litigation activity, the negotia-
tion process and the success obtained. It 
also found that the hourly rates were more 
than reasonable, were considerably lower 
than the market rates of the plaintiffs’ pri-
vate attorneys, and were consistent with 
hourly rates recently awarded to many of 
the same counsel and the same firms. The 
district court awarded the plaintiffs the full 
amount of their requested fees and costs.

HuTCHinson in  
tHe first CirCuit

the DefenDants’ aPPeal
The defendants, relying upon Buckhan-

non and Aronov, argued that the plaintiffs 
were not prevailing parties and, therefore, 
not entitled to any fees. They contended 
that under Aronov, the only relevant docu-

ment for determining prevailing party sta-
tus was the court’s order. They asserted 
that, while the order approved the agree-
ment and retained jurisdiction of the case 
pending the defendants’ compliance with 
the terms of the settlement, the order itself 
“did not require the defendants to do any-
thing [and] defendants would not violate 
the district court’s order … even if they 
violated the terms of the agreement.”8 As 
such, the defendants maintained that the 
order was not the functional equivalent of 
a consent decree and did not provide the 
necessary judicial imprimatur to satisfy 
either Aronov or Buckhannon. 

The defendants also claimed that the 
plaintiffs had not yet prevailed because 
the case was ongoing and, pursuant to the 
explicit terms of the agreement, there were 
certain contingencies that could result in 
the case being reopened and litigated.9

Finally, the defendants argued that the 
amount of the district court fee award was 
excessive, because the rates were too high 
and because it compensated the plaintiffs 
for unnecessary and duplicative work.

the Plaintiffs’ resPonse
The plaintiffs responded that the or-

der must be evaluated in conjunction with 
the provisions of the agreement to assess 
whether the three Buckhannon criteria 
identified in Aronov were satisfied: that 
the change in the legal relationship of the 
parties must be court ordered, that judicial 
approval of the relief must reflect an as-
sessment of the merits, and that there be 
continuing judicial oversight and enforce-
ment of the settlement. Because the agree-
ment specifically required court approval 
before it became operative, the plaintiffs 
claimed that first prong of the test was met. 
Because the court engaged in a searching 
assessment of the merits in order to de-

termine if the agreement was fair and rea-
sonable, the second prong of the test was 
satisfied. And because the court explicitly 
kept the case open pending compliance by 
the defendants with their obligations un-
der the settlement, the third prong of the 
prevailing party test was met.

In addition to a careful analysis of both 
Buckhannon and Aronov, the plaintiffs 
and numerous amici10 provided the court 
with a comprehensive analysis of the deci-
sions of the other circuit courts of appeal 
regarding the application of Buckhannon 
to settlement agreements that were not en-
tered as formal consent decrees. That re-
view demonstrated that the district court’s 
fee award would be affirmed in nine of the 
10 circuits that had addressed the issue.

Finally, plaintiffs responded to the 
defendants’ attack on the amount of the 
fee award. Pointing to the extensive docu-
mentation in the record supporting the 
fee award and the dearth of evidence to 
the contrary, the plaintiffs asserted that 
the district court’s award was appropri-
ate, and certainly not a manifest abuse of  
discretion.

the first CirCuit DeCision
The First Circuit issued its decision on 

Feb. 17, 2011, affirming the district court’s 
decision in all respects. Judge Selya, writ-
ing for the panel, first addressed the pre-
vailing party issue. Describing the defen-
dants’ efforts to get the court to “look ex-
clusively at the approval order” and ignore 
the agreement as “too crabbed a reading of 
Aronov” and “myopic,” the court reempha-
sized that “judicial imprimatur can only be 
determined by determining the content of 
the order against the entire context before 
the court.”11

The court then turned to the three-part 
test for judicial imprimatur it had set forth 
in Aronov. Largely following the plaintiffs’ 
arguments and the district court’s analysis, 
the court noted that the agreement specifi-
cally required court approval to become 
operative, and concluded that “this is a 
situation in which the court order trig-
gers the change in the [legal] relationship 
between the parties, not one in which the 
court merely recognizes what the govern-
ment has voluntarily agreed to do.”12

Turning to the second prong of the 
Aronov test — whether there has been “ju-
dicial approval of the relief vis a vis the 
merits”13 — the court found that class ac-
tion approvals under Rule 23(e) are “strik-
ingly similar to a court’s role in entering a 
consent decree.”14 As a result, the district 
court’s order, entered after a fairness hear-
ing, constituted “a sufficient appraisal of 
the merits for purposes of the imprimatur 
requirement.”15

The appeals court then turned to the 
third prong of the imprimatur test — 
“whether there exists an obligation to 
comply and the provision of judicial 
oversight to enforce the obligation.”16  

Noting that the district court order, as 
well as the agreement, explicitly provided 
that the district court retains jurisdiction 
to hear and adjudicate noncompliance 
motions, the appeals court easily con-
cluded that this final prong of the inquiry  
was satisfied.

The First Circuit then addressed the de-
fendants’ argument that the fee application 
was premature because the case was on-
going and no final judgment had entered. 
Rather than focusing on the formalities, 
such as the entry of a final judgment, the 
court instead chose to “focus on function 
over form.”17 Finding that as a result of the 
entry of the agreement, the litigation had 
reached a significant plateau and was no 
longer currently being litigated, the court 
concluded that “the litigation, as a practi-
cal matter, has drawn to a close.”18

The appeals court quickly disposed of 
the defendants’ challenge to the reason-
ableness of the award, stating: “In light 
of the supporting documentation provided 
by the plaintiffs and the Commonwealth’s 
failure to produce or point to contradic-
tory evidence, we conclude that the district 
court did not abuse its discretion in fash-
ioning a fee award premised on the sug-
gested rates.”19

coNcluSIoN
The First Circuit decision in Hutchin-

son has clarified the approach to deter-
mining prevailing party status in cases 
resolved by settlements and has clearly 
aligned the First Circuit with the major-
ity of other circuits which authorize fees 
for settlements if they are approved by the 
court after an assessment of merits and in-
clude judicial oversight and enforcement. 
At least with respect to class actions, the 
Rule 23(e) approval following the fairness 
hearing should generally suffice to satisfy 
the court approval and assessment of the  
merits prong.

In cases that are not class actions, coun-
sel needs to be sensitive to this requirement 
and structure the settlement in a way that en-
sures sufficient court review and approval. 
As Aronov made clear, the court’s approval 
of a settlement without any indication that 
the court undertook an assessment of the 
merits will not suffice. Ensuring ongoing 
court jurisdiction to enforce the terms of the 
agreement is also essential. While obtain-
ing fees for cases that settle will continue to 
pose challenges for plaintiffs’ counsel, the 
Hutchinson decision does provide a path to 
follow to establish prevailing party status in 
such circumstances.

With respect to challenges to the 
amount of fees, Hutchinson reemphasized 
the importance of carefully documenting 
both the time reasonably expended and the 
reasonableness of the rates requested. And 
it made clear that defendants challenging 
fee awards must marshal evidence, not 
just argument, to rebut the plaintiffs’ 
documentation. n

532	U.S.	598	(2001).1)  

Id. 2)  at	605.

Id. 3)  at	604	n.7,	605.

See,	4)  e.g., Roberson v. Guiliani, 346	F.3d	75,	81	(2d	
Cir.	2003);	Carbonell v. Immigation & Naturalization 
Service, 429	F.3d	894,	899	(9th	Cir.	2005);	Truesdell 
v. Philadelphia Housing Authority, 290	F.3d	159	(3d	
Cir.	2002).

562	F.3d	84,	88	(1st	Cir.	2009),	5)  cert denied	130	S.Ct.	
1137	(2010).

No.	10-1268,	2011	WL	540538	(1st	Cir.	Feb.	17,	6)  

2011).

683	F.	Supp.	2d	121	(D.	Mass.	2010).7)  

Brief	of	the	Defendants-Appellants	at	21.8)  

Most	notably,	if	the	defendants	could	not	obtain	9)  

necessary	approval	from	the	federal	Center	for	
Medicare	and	Medicaid	Services	or	funding	from	the	
Massachusetts	Legislature	to	develop	the	needed	
community	services	and	supports,	the	parties	could	
move	to	vacate	the	settlement	and	proceed	to	trial.	

Recognizing	the	importance	of	the	issue	to	civil	10)  

rights	enforcement,	the	firm	of	Foley	Hoag	LLP	
donated	its	services	to	represent	a	broad	array	of	
amici, including	national,	regional	and	local	public	
interest	advocacy	organizations,	in	support	of	the	
plaintiffs’	entitlement	to	fees.

Hutchinson11)  , 2011	WL	at	*4	(emphasis	in	original)	
(internal	quotation	marks	omitted).

Id12)  . (internal	quotation	marks	omitted).

Id. 13)  at	*5.

Id. 14)  

Id. 15)  

Id. 16)  

Id. 17)  at	*7.

Id. 18)  

Id. 19)  at	*12.	The	rates	awarded	by	the	district	
court	and	affirmed	by	the	First	Circuit	ranged	
from	$425/hr.	for	lead	counsel	from	the	Center	for	
Public	Representation	and	the	senior	partner	from	
WilmerHale	to	$275	for	an	attorney	at	the	center	with	
approximately	10	years	of	experience.

HutcHinson
Continued from page 16
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is zero. 
Beginning in 2011, the estate, gift 

and generation-skipping transfer tax will 
each have a $5 million exemption amount 
(adjusted for inflation after 2011) and the 
maximum tax rate will be 35 percent.

The act also introduces a new estate 
planning tool in the estate and gift tax 
area — portability. Portability allows a 
decedent’s unused exemption amount to 
be transferred to the surviving spouse. 
Specifically, for estates of decedents dy-
ing after 2010, the decedent’s executor 
may elect to transfer any of the dece-
dent’s unused exemption amounts to the 
decedent’s surviving spouse.

Portability applies only to the estate 
and gift tax exemptions. It does not al-
low for portability of a deceased spouse’s 
generation-skipping transfer tax exemp-
tion. 

Also, while an individual’s exemp-
tion will be indexed for inflation after 
2011, the transferred unused exemption 
of a deceased spouse will not be indexed 
for inflation.

While these are important federal tax 

changes, keep in mind that states, par-
ticularly in the estate tax area, have their 
own laws. 

For example, while the federal es-
tate tax laws will now affect only de-
cedents who die with estates of $5 
million or more, as well as providing 
more flexibility with the inclusion of 
the portability provisions, Massachu-
setts has not changed its estate tax laws.  
The Massachusetts estate tax continues 
to be imposed on estates of Massachu-
setts’ decedents dying estates of $1 mil-
lion or more.

The above only provides a brief over-
view of some change brought about by 
the act. 

For a detailed description of the above 
changes and of other changes made by the 
act, I refer you to the act (www.gpo.gov/
fdsys/pkg/BILLS-111hr4853enr/pdf/
BILLS-111hr4853enr.pdf ) and the Joint 
Committee on Taxation’s technical ex-
planation of the act (www.jct.gov/publi-
cations.html?func=startdown&id=3716). 

Also, please visit the Taxation 
Law Section’s blog on the section’s 
webpage at www.Massbar.org/Mem-
ber-groups/Sections/Taxation-law 
for additional information about the new 

assistance in helping you understand the 
issues and procedure for filing a claim 
for a Whistleblower’s Informant Award.  
The claim must be filed with the IRS and 
there are many technical requirements 
that need to be met in order to qualify as a 
whistleblower who is entitled to the infor-
mant’s award. And ultimately, if there is a 
dispute over the award amount, it will be 
heard in the U.S. Tax Court!

The attorney will: 
Assist you in understanding the tax •	
issues in your case;
Determine if the issues are, in fact, •	
fraudulent actions that would lead to 
the collection of taxes, penalties and 
interest;
Assist in the determination of wheth-•	
er the case has the possibility to 
qualify under the rules requiring a $2 
million-minimum for recovery and 
the taxpayer having earned at least 
$200,000 in one of the years at is-
sue;
Assist in the filing of the required •	
forms and documentary evidence 
to substantiate the whistleblower’s 

claim with the IRS;
Frame the tax issues in a manner that •	
the IRS will understand the legal and 
tax issues related to the noncompliant 
taxpayer;
Communicate and cooperate with the •	
IRS in pursuit of the collection action 
and work with the IRS until a deter-
mination is made; and
Represent the whistleblower in •	
U.S. Tax Court in the event an ap-
peal of determination is required.  

tax treatments of 
INfoRmaNT aWaRDS

IRS awards can lead the whistleblow-
er to very significant returns. At the mini-
mum requirement of $2 million, recovery 
at 15 percent to 30 percent could result 
in an informant award from $300,000 to 
$600,000. The range of an award under 
IRC Section 7623(b) for a recovery of $10 
million would be from $1.5 million to $3 
million.

All awards issued by the IRS will be 
subject to current federal tax reporting 
and withholding requirements and the 
whistleblower will receive a Form 1099 
or other form as prescribed by law. n

equal to the applicable exclusion amount 
(which could be held for anyone, in-
cluding the spouse) and one share that 
is funded with the balance, to be held 
solely for the surviving spouse.

This arrangement (which is often 
called an A/B trust plan, or credit shelter 
trust plan), in conjunction with equalizing 
the value of each spouse’s estate during 
life, allowed each spouse to fully utilize 
his or her exclusion amount, thereby 
eliminating estate taxes in the estate of 
the first spouse to die and eliminating 
or minimizing taxes in the estate of  
the second.

At first blush, it may appear that the 
enactment of the portability provision in 
the TRA would eliminate the need for 
A/B planning. After all, if the applicable 
exclusion were to go unused in the estate 
of the first spouse to die, it could merely 
be transferred to the surviving spouse 
to be used against his or her own estate. 
Portability essentially prevents the ex-
clusion from being “wasted” in the estate 
of the first spouse to die, which would 
reduce the need for allocation of assets 
between separate trust funds in order to 
preserve the exemption. 

While portability undoubtedly pro-
vides an excellent “fall back” option for 
married taxpayers who fail to plan their 
estates, it should not take the place of 
proper estate planning and should not re-
place the A/B trust arrangement that has 
been relied on for years prior to the en-
actment of TRA. In addition to the myr-
iad of non-tax reasons (probate avoid-
ance, beneficiary creditor protection), 
there are several purely tax reasons for 
an individual to continue to implement 
a credit-shelter trust arrangement rather 
the relying on portability.

The most obvious reason for contin-
ued use of the A/B trust arrangement is 
that the new TRA portability provision 
only applies to federal estate taxes and 
not state estate taxes.8 Absent proper 
planning, any exemption afforded to a 
decedent by an individual state can still 
be wasted, thereby increasing the likeli-
hood for taxation in the estate of the sec-
ond spouse to die.

For example, Massachusetts allows 
the equivalent of a $1 million estate tax 

exemption, with no portability.9 A mar-
ried couple with an estate of $2 million 
that plans properly and implements an 
A/B trust arrangement can avoid estate 
taxes completely upon the deaths of both 
spouses. If, in the alternative, upon the 
death of the first spouse, he or she leaves 
everything to the surviving spouse, the 
$2 million would generate a Massachu-
setts estate tax of $99,600 upon the death 
of the second spouse.

Furthermore, portability only applies 
to the unified estate and gift tax exemp-
tion and does not apply to the generation 
skipping transfer (GST) tax exemption.10 
Thus, while portability could prevent a 
decedent’s estate tax exemption from 
being wasted, failure to create an es-
tate plan that allows for allocation of 
the GST exemption will result in a tax- 
inefficient estate.

If a married couple desires to have 
their assets held for grandchildren and 
more remote issue, the only way to maxi-
mize their GST exemptions would be for 
each spouse to implement an A/B trust 
(or other, more sophisticated, trust ar-
rangement) to which each spouse could 
allocate his or her full GST exemption 
amount.

In addition, relying solely on porta-
bility ignores the potential for apprecia-
tion of estate assets occurring between 
the deaths of the first and second spouse. 
Assets allocated to a credit shelter trust 
will be exempt from the estate tax in 
both estates, even if the assets in such 
trust increase exponentially.

If, however, all assets pass to the 
surviving spouse, subsequent apprecia-
tion of those assets will be included in 
the surviving spouse’s estate, and that 
appreciation could increase the surviv-
ing spouse’s estate to a level that would 
subject it to the estate tax. This problem 
is compounded by the fact that, unlike 
the surviving spouse’s exemption, the 
first spouse’s unused exemption amount 
is not indexed for inflation.

Take the example of a married couple 
with a combined $10 million estate ($5 
million per spouse). Absent adequate es-
tate planning, upon the death of the first 
spouse, his or her entire estate will pass 
to the survivor. Assuming no apprecia-
tion in the assets, there will be no estate 
taxes on the death of either spouse.

Suppose, however, that the first 

spouse’s estate consisted entirely of 
marketable securities that appreciate 
by 20 percent, or $1 million, before the 
death of the second spouse. The second 
spouse’s estate would then be valued at 
$11 million, which would result in a tax 
of $350,000, even with portability.

If the first spouse had instead allo-
cated assets equal to his or her remain-
ing exclusion amount to a credit shel-
ter trust, the appreciation would not be 
included in the second spouse’s estate, 
and the entire estate tax could have been 
avoided. The potential for tax savings is 
somewhat diluted by virtue of the fact 
that the assets in the credit shelter trust 
do not receive the step-up in basis that 
they would have otherwise received in 
the estate of the second spouse to die.

Nevertheless, those assets, upon sale, 
would generate a federal tax of 15 per-
cent on any appreciation after the death 
of the first spouse, whereas inclusion in 
the surviving spouse’s estate would gen-
erate a tax at a rate of 35 percent.11

In addition to the fact that an estate 
will be tax-inefficient if the decedent re-
lies solely on portability for tax planning 
purposes, the new law imposes undesir-
able procedural requirements. In order 
for the unused exclusion amount to pass 
to the surviving spouse, the executor of 
the estate of the first spouse to die will 
be required to elect this treatment on an 
estate tax return. 

This could result in the decedent’s 
estate filing an estate tax return in a situ-
ation where one would not otherwise be 
required, solely to preserve the portabil-
ity exemption.

For example, if a decedent died with 
an estate of $4 million, then technically, 
an estate tax return would not be re-
quired. If, however, the executor wishes 
to preserve the $1 million of unused ex-
clusion amount, the estate would have to 
file a return.

Filing an estate tax return that is not 
required will result in additional costs 
to the estate, although such costs would 
likely not be significant for Massachu-
setts decedents, as a state return would 
be required in any event for estates 
greater than $1 million.

Furthermore, it is likely, in an abun-
dance of caution, that a return would be 
filed in order to make an election even 
in estates of decedents who properly im-

plemented an A/B plan during their life-
times. What is really troubling, however, 
is having to rely on post-mortem ac-
tion to pass on the remaining exclusion 
amount to the surviving spouse rather 
than planning during life to ensure that 
both exemptions are maximized.

If, for whatever reason, a timely es-
tate tax return is not filed, or if the execu-
tor mistakenly fails to make the election 
to allow the unused exclusion amount to 
pass to the surviving spouse, such ex-
clusion would be wasted. This problem 
would be avoided with proper lifetime 
planning, rather than a reliance on the 
portability provisions of the TRA.

And finally, implementing a lifetime 
estate plan rather than relying on 
portability provides certainty in an area 
that has been, and likely will remain, 
unpredictable and in flux. For the time 
being, the estate tax provisions, including 
portability, included in the TRA are 
effective only for the years 2011 and 
2012, and they are scheduled to “sunset” 
thereafter.12

It is not clear whether portability 
will be extended beyond 2012, nor is 
it clear how unused exemption will be 
treated for a decedent who dies between 
now and the sunset but whose spouse 
dies after the sunset. It would be unfair 
for Congress to make ineffective such 
a provision, but depending on the U.S. 
Congressional election cycle and future 
budgetary concerns, it is possible that 
portability might not be available in the 
future.

Thus, it makes the most sense to plan 
accordingly with a well-drafted estate 
plan rather than relying on portability in 
an effort to reduce federal estate taxes. n

PortabilitY, estate tax
Continued from page 16

whistleblowers
Continued from page 17

tax relief aCt of 2010
Continued from page 17

See1)  	Tax	Relief,	Unemployment	Insurance	Reauthorization	
and	Jobs	Creation	Act	of	2010,	H.R.	4853,	111th	(2010). 

Id.2)  , §	302	(modifying	I.R.C.	Sec.	2010(c));	§	302	
(modifying	I.R.C.	Sec.	2001(c)).

Id.3)  , §	303. 

Id. 4)  

Id.5)  , §	303(a)(5).	

Id.6)  ,	§	303(a)(3).

See 7)  I.R.C.	§§	2056(a),	2010(c).	

See8)  	H.R.	4853,	§	101.	

See9)  	Mass.	Gen.	Laws.	ch.	65C	(West	2011).

See10)  	H.R.	4853,	§	102,	303.	

Id11)  ., §	101.

Id.12)   



20  Massachusetts laWyERS JouRNal  |  aPril 2011

— Platinum —

Signature SPonSor

SPonSorShiP oPPortunitieS

Platinum SPonSor — $20,000 

Gold SPonSor — $15,000 

Silver SPonSor — $10,000 

Bronze SPonSor — $5,000 

Friend — $2,500 

individual SPonSor — $500 

Thank you to our 
Centennial sponsors

— gold —

Consider joining our growing list  

of MBA Centennial sponsors.  

Visit www.MassBar.org/Centennial for 

information on sponsorship opportunities.

— Bronze —

— Silver—


