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Use all available tools to your advantage. 
If you don’t, your opponent might.

I continue to be inspired by the 
countless stories illustrating the re-
markable pro bono efforts of our 
members. In the spirit of the holiday 
season, I thought I would include in 
my column a remarkable pro bono 
story including the MBA’s own Mi-
chael E. Mone Sr. (president 1993-94) 
that he shared at a gathering of MBA 
past presidents in November.

The story surrounds the represen-
tation of Guantanamo Bay detainee 
Oybek Jabbarov, an immigrant farmer 
in Afghanistan. Jabbarov was handed 
over to the U.S. government by Af-
ghanistan’s Northern Alliance, who 
identifi ed him as a “foreign fi ghter” 
in order to receive a lucrative cash re-
ward. Far from being an enemy com-
batant, Jabbarov spent eight years in 
Guantanamo separated from his wife 
and two young children.

The admirable work of Mone and 
other fellows of the American Col-
lege of Trial Lawyers brought about 
justice for Jabbarov, and ultimately, 
asylum in Ireland, where he was re-
united with his family this time last 
year to begin a new life together. 
The following is an excerpt from Mi-
chael’s acceptance remarks after be-
ing honored by the ACTL. The 
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Boston Municipal Court Chief 
Justice Charles R. Johnson delivered 
the keynote address at the opening 
ceremony of the second year of the 
MBA’s Tiered Community Mentoring 
Program on Oct. 28.

Held at Suffolk University Law 
School, the event also featured re-
marks from Susan Prosnitz, executive 
director of Suffolk’s Rappaport Center 
for Law and Public Service.

“I wish I were one of you,” said 
Johnson, who urged the participants to 
work toward living a balanced life while 
striving for professional greatness. “If 
you want to become part of something 
important, you can choose no better 
profession than that of a lawyer.”

The mentoring program matches 
up 10 practicing lawyers with 

The Massachusetts Bar Association 
has launched the Construction Law Prac-
tice Group, which is part of the Civil Liti-
gation Section.

The practice group provides attorneys 
throughout the commonwealth with con-
tinuing legal education, practical informa-
tion, resources and networking opportuni-
ties to expand or further hone their prac-
tice in construction law.

The group will provide both the 
specialist and the generalist with 
practice tips and insights into 

MBA mentoring program kicks off second year
By JEnniFEr rosinsKi

PHOTO BY JENNIFER ROSINSKI

MBA Past President Valerie A. yarashus, second from right, sits with her group of mentees.

Bar NewS

#

 4

#

 4

 sEE PagE 2 For a comPlEtE 
listing oF this issuE’s contEnts.

SECTION REVIEW 
reVised

$25,000 sPonsors 26th YeAr

Section Review 
articles will now 
run regularly in 
Lawyers Journal#

17

Brown Rudnick sponsors 26th annual 
MBA Mock Trial with $25,000 
donation  

#

3

Construction 
Law practice 
group forms

The group will provide both the 
specialist and the generalist with 
practice tips and insights into 

##

44

$25,000 sPonsors 26th YeAr
Brown Rudnick sponsors 26th annual 

LOOK FOR 
OUR SPECIAL

CENTENNIAL
ISSUE IN JAN. 2011



2  Massachusetts Lawyers JournaL  |  deceMber 2010  

Volume 18  / No. 4 / december 2010

EdIToR: bill archambeault

ConTRIBuTInG WRITERS: Jennifer rosinski, Kelsey sadoff

SEnIoR dESIGn MAnAGER: N. elyse Lindahl

dIRECToR oF MEdIA And CoMMunICATIonS: tricia M. Oliver

ChIEF oPERATInG oFFICER/
ChIEF LEGAL CounSEL: Martin W. healy, esq.

LEGAL EdIToR: Martin W. healy, esq.

PRESIdEnT: denise squillante, esq.

PRESIdEnT-ELECT: richard P. campbell, esq.

VICE PRESIdEnT: douglas K. sheff, esq.

VICE PRESIdEnT: Jeffrey N. catalano, esq.

TREASuRER: robert L. holloway Jr., esq.

SECRETARy: Marsha V. Kazarosian, esq.

© 2010 Massachusetts Bar Association

Materials may not be reproduced without 
permission.

Lawyers Journal (ISSN 1524-1823) is published 12 
times a year, by the Massachusetts Bar Association, 
20 West St, Boston, MA 02111-1204.  Periodicals 
postage paid at Boston, MA 02205. Postmaster: 
send address changes to Lawyers Journal, 20 West 
St., Boston, MA 02111-1204.

Subscription rate for members is $20, which is 
included in the dues. U.S. subscription rate to 
non-members is $30. Single copies are $3.

Telephone numbers: editorial (617) 338-0676; 
general MBA (617) 338-0500.

Email address: lawjournal@massbar.org.

Readers are invited to express their opinions as 
letters to the editor and op-ed commentaries. All 
submissions are subject to editing for length and 
content. Submit letters and commentaries to: Editor, 
Lawyers Journal, at the address given above or via 
e-mail to lawjournal@massbar.org, or fax to 
(617) 542-7947.

A publication of the Massachusetts Bar Association

TIMoThy M. WARREn, chairman

TIMoThy M. WARREn JR., ceO and Publisher

dAVId B. LoVInS, President and cOO

VInCEnT MIChAEL VALVo, Group Publisher & editor-in-chief

cuStOM puBlicatiONS

EdIToR: christina P. O’Neill

ASSoCIATE EdIToR: cassidy Norton Murphy

creatiVe SerViceS

CREATIVE dIRECToR: John bottini

SEnIoR GRAPhIC dESIGnER: scott ellison

GRAPhIC dESIGnER: Nate silva

GRAPhIC dESIGnER: christina briggs

GRAPhIC dESIGnER: ellie aliabadi

puBliSHiNg grOup SaleS & MarKetiNg

PuBLICATIonS GRouP SALES MAnAGER: George chateauneuf

NewSpaperS

AdVERTISInG ACCounT MAnAGER: Mark J. schultz

AdVERTISInG, MARKETInG & EVEnTS CooRdInAToR: 
emily torres

eVeNtS

dIRECToR oF EVEnTS: sarah cunningham

telepHONe NuMBerS:

AdVERTISInG (617) 896-5344

EdIToRIAL (617) 896-5353

EVEnTS (617) 338-5314

“Michael” he refers to below is that of 
his son, Michael E. Mone Jr., whom he 
practices with at Esdaile, Barrett & Es-
daile in Boston.

Just before Christmas of last year, 
Michael sent out an e-mail to all of the 
lawyers on the Guantanamo list serve. 
The list serve had been an invaluable 
tool to all of the detainee lawyers in 
sharing information, discussing strat-
egy and providing representation to the 
clients. The subject line of the e-mail is 
“Home for the Holidays.” It reads in 
part:

“Yesterday evening in Dublin, a 
plane touched down carrying a young 
woman and her two sons. They were 
met by of� cers from the Irish govern-
ment, who helped them collect their 
belongings and ushered them through 
customs and out the doors for inter-
national arrivals. Waiting for them on 
the other side was their husband and 
father, Oybek Jabbarov. After eight 
years of separation and unimaginable 
anguish, the Jabbarov family is � nally 
reunited.

They spent today getting settled in 
their new house on the west coast of 
Ireland. Mrs. Jabbarov loves her new 
home, but worries how she will ever 
keep the place clean. The boys rode 

their new bicycles around the neigh-
borhood, a present from their father.”

Michael’s e-mail continued to the 
other detainee lawyers and it could be 
directed to each of the men and women 
who you honored this morning:

“I write to tell you this because it 
is through our collective efforts that 
this reunion, eight years in the mak-
ing, came about, and you all deserve to 
share in the joy of this moment.”

Why did lawyers, including the 
Fellows of the College, undertake the 
representation of these men in a very 
unpopular cause? They did it because 
it is part of their DNA. It is the reason 
many of them went to law school. Who 
amongst you has not imagined yourself 
as Atticus Finch standing in that hot 
Alabama courtroom defending an in-
nocent man? Every state in this country 
has a long tradition of lawyers provid-
ing pro bono representation in unpopu-
lar causes. When Michael and I each 
passed the bar, we signed a book that 
has the name of every lawyer who has 
ever practiced in Massachusetts. 

That roll contains the names of the 
lawyers who represented Sacco & Van-
zetti. It has the name of Benjamin Cur-
tis, a Massachusetts lawyer and mem-
ber of the Supreme Court of the United 
States, who dissented in the Dred Scott 
case and then resigned as a matter of 

principle. Curtis returned to Washing-
ton in 1868 to represent the very un-
popular president, Andrew Johnson, in 
the impeachment trial before the U.S. 
Senate. We all know the story of John 
Adams, who defended the British sol-
diers in the Boston Massacre, but his 
son, John Quincy Adams, who, after he 
had been president, represented the Af-
rican slaves on the Spanish slave ship, 
La Amistad, is also on that roll of at-
torneys.

This is not just a Massachusetts tra-
dition, it is the fabric of what it means 
to be an American lawyer. All of you 
have or will have an opportunity at 
some point in your career to undertake 
an unpopular representation. I would 
urge all of you to seize that opportunity 
because you will never forget it.

Let this story serve as a reminder of 
the very reason many of us were fi rst 
inspired to attend law school. I hope 
Michael’s story of heroes among us re-
news your motivation to seek pro bono 
opportunities whenever possible. As at-
torneys, we are privileged and poised 
to have a positive infl uence in people’s 
lives, whether we are serving clients in 
Guantanamo Bay or in our own neigh-
borhoods in Massachusetts.

I wish you and your families a merry 
holiday season and a happy New Year.

To fi nd out more information on pro 
bono or other volunteer opportunities, 
visit www.massbar.org/PBOG. n
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Make the most 
of your MBA benefits in 2010

The Massachusetts Bar Association is 

working hard to provide benefits that will 

help you every day in the practice of law. 

The legal profession is being changed dra-

matically by technology, and we are com-

mitted to making the most of the high tech 

benefits that can provide real value to you.

My challenge to you, as we begin 2010, 

is to take us up on this. Trying something 

new takes energy, and so this is the perfect By Tric ia M . OliverThe 2009–10 Massachusetts Bar Association House of Dele-

gates met for the second meeting of the association year on 

Thursday, Nov. 19 at the Mass Mutual Center in Springfield. The 

full agenda indicated a busy start to the association year, as of-

ficers and section leadership brought forth a collection of timely 

and relevant proposals for the House to consider.

cOMMiTTee, Task fOrce prOgress repOrT

After calling the meeting to order, MBA President Valerie A. 

Yarashus provided her report. She informed the group that she 

received word from Gov. Deval Patrick’s office that the closing 

of the Bridgewater Treatment Center was put off indefinitely. 

The MBA first corresponded with the governor’s office on this 

issue in October with a letter in support of keeping the facility 

open.

www.MassBar.Org 
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MBA members and friends meet at the MBA to network, socialize.  #
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MBa aNNual cONfereNce

MBA brings the confer-ence’s many components back to one spring event. 

#

 3

By kelsey saDOffS itting on a desk in Ben T. Clements’ new law office, next to 

a framed drawing from his little girl of the two of them 

playing hockey, is an inscribed photo from Gov. Deval Pat-

rick. “To my favorite lawyer,” is scrawled across the bottom of 

the photo, which features three smiling attorneys: Clements, Pat-

rick and Michael J. Pineault, who was the governor’s deputy 

chief legal counsel.“I have been lucky in my career,” said Clements, who in No-

vember left his position as chief legal counsel to Patrick and 

launched his own firm, Clements & Pineault LLP, with 

Pineault.Clements, who Patrick calls “the father of ethics reform” in 

Massachusetts, is jumping back into private legal practice after 

serving three years as the executive branch’s top lawyer.

“I have held a series of challenging and rewarding positions in 

the public and private sector and I have really enjoyed moving 

from one to the other and the ability to serve in both worlds,” he 

said.
A graduate of Dartmouth College, cum laude, and Cornell 

Law School, summa cum laude, Clements began his legal career 

with summer associate jobs in New York and Washington, D.C., 

before serving as a law clerk for the chief judge of the U.S. Court 

Ben T. Clements: A Massachusetts attorney’s 

experience in political policy and private law

Photo by Merrill Shea

Ben T. Clements spent three years working at the Massachusetts Statehouse as Gov. Deval 

Patrick’s chief legal counsel, including shepherding through ethics reform legislation. He re-

cently returned to private practice.

By Bill  archaMBeaulTThe Massachusetts Bar Association has 

created a task force to put a human face on 

the impact that drastic budget cuts are hav-

ing on the courts.The Crisis in Court Funding Task Force 

will compile stories of hardship among 

public users of the court system and will 

present a report to the House of Delegates 

meeting in March. If endorsed, the report 

will support calls for the Legislature to ad-

equately fund the state court system, which 

was cut from an initial fiscal 2009 budget 

#
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MBA launches task 
force to address crisis 
in court funding

Criminal legislation, REBA appeal case, medical 

marijuana top November HOD meeting agenda

For advertising opportunities 
call (617) 896-5344 or e-mail advertising@thewarrengroup.com
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Thank you!

To our friends  
and clients ... 
Wishing you a  

prosperous  
new year.

VIce presIdent rIchard 
p. caMpBell naMed 
one of “Best lawyers”
Massachusetts Bar Association 
President-elect Richard P. Campbell has 
been named the 2011 Boston Product 

Liability Litigator 
of the Year by Best 
Lawyers, a peer-
review publication 
that selects one 
lawyer for each 
specialty in each 
community.

The founder 
and shareholder of 
Campbell, Camp-
bell, Edwards & 

Conroy PC in Boston, he represents 
individuals in personal injury matters, 
commercial disputes, multi-district liti-
gation, class actions, aviation disasters, 

toxic tort and product liability disputes. 
In addition, he organizes and leads his 
fi rm’s pro bono project, educating par-
ents, students and school administrators 
about civil and criminal social host li-
ability laws.

Campbell was awarded Boston Col-
lege Law School’s highest award for 
dedication to the law  — the Founder’s 
Medal  — and was the 2009 recipient of 
the ABA Tort Trial & Insurance Prac-
tice Section (TIPS) Andrew C. Hecker 
Memorial Award in recognition for his 
leadership, outreach, enthusiasm, pro-
fessionalism and pride in TIPS.

He chairs the MBA’s Peremptory 
Challenges Task Force, and is a trustee 
and Oliver Wendell Holmes Fellow of 
the Massachusetts Bar Foundation, the 
MBA’s philanthropic partner.

Campbell is also a fellow of the 
American College of Trial Lawyers, a 
past chair of the American Bar Associa-
tion’s 34,000-member Tort Trial & In-
surance Practice Section, and a former 
chair of the Board of Overseers at Bos-
ton College Law School.

In addition to the “Lawyers of the 
Year” designation for high-profi le legal 
specialties in large legal communities, 
Best Lawyers compiles its annual list 
of outstanding attorneys by conducting 
peer-review surveys in which thousands 
of lawyers confi dentially evaluate their 
professional peers. 

The 17th edition of The Best Law-
yers in America (2011) is based on more 
than 3.1 million detailed evaluations 
of lawyers by other lawyers. To search 
the complete list of lawyers, visit www.
bestlawyers.com. n

RIChARd 
P. CAMPBELL

Member 
Spotlight

Bar NewS

Brown Rudnick LLP, through its 
Center for the Public Interest, presented 
the Massachusetts Bar Association with 
a $25,000 check for the Mock Trial Pro-
gram on Nov. 16. The international law 
fi rm has supported the program since 
1998.

More than 100 schools across the 
state are expected to compete in this 
year’s 26th annual program, which kicks 
off in January with preliminary trials. 
The program places high school teams 

from 16 regions across the state in a 
simulated courtroom situation.

This year’s criminal case involves 
a charge of involuntary manslaughter 
against a teenager for the death of two 
people in a car accident. The defendant 
is accused of stealing a stop sign as part 
of a high school scavenger hunt.

The fi nals will be held on April 1. 
Last year, The Winsor School of Boston 
won the state championship and placed 
11th in the national tournament. n

PHOTO BY JENNIFER ROSINSKI

Andrew P. Strehle, partner, Brown Rudnick LLP (left), and Albert W. Wallis, executive director, Brown 
Rudnick Center for the Public Interest (right), present MBA President denise Squillante with a $25,000 
check to fund the 2011 Mock Trial Program.

Brown Rudnick sponsors 
26th annual MBA Mock Trial

don’t forget 
to check 

us out 
online at

www.massbar.org
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emerging areas of construction law and 
related fi elds. Through seminars, publica-
tions and postings to the MBA’s web site, 
the group will strives 
to meet its member-
ship’s needs and in-
terests and further 
the construction bar 
practice.

It is led by three 
co-chairs:

PAUL MILLI-
GAN is part of the 
Construction In-
dustry and Energy
& Utility groups 
at Nelson, Kinder, 
Mosseau & Satur-
ley PC in Boston. 
Milligan has experi-
ence in construction 
litigation, represent-
ing owners, general 
contractors, subcon-
tractors and design 
engineers.

In addition to 
broad litigation ex-
perience, he also 
advises clients on 
statutory and code 
compliance, con-
tract interpretation, 
project management 

and cost-effi cient resolution of disputed 
claims.

CHRISTOPHER PETRINI is founding 
principal of Petrini & Associates PC, a fi ve-
attorney municipal law fi rm in Framing-
ham that focuses on municipal law and 
public construction law and litigation. He 
has served as Framingham town counsel 
since 2001, and presently serves as special 
counsel to several municipalities and pub-
lic owners throughout the commonwealth.

Petrini previously served as a judicial 
law clerk for the Hon. Theodore M. Mc-
Millian of the U.S. Court of Appeals for 
the Eighth Circuit, in St. Louis, where he 
helped research and draft decisions on 
questions of federal law.

KENNETH E. RUBINSTEIN is a senior 
construction attorney with Nelson, Kind-
er, Mosseau & Saturley PC in Boston. He 
regularly represents engineers, contrac-
tors, subcontractors, construction manag-
ers and other parties in complex negotia-
tions and litigation, and frequently rep-
resents clients in connection with large-
scale projects, including the construction 
of power plants, water treatment facilities, 
residential facilities, medical care facili-
ties and national distribution facilities.

Rubinstein is a frequent speaker 
and has authored numerous articles on 
construction and engineering issues. 
Prior to becoming an attorney, he worked 
for a Manhattan civil engineering fi rm 
that specializes in large public works 
projects. n

ChRISToPhER 
PETRInI

KEnnETh 
E. RuBInSTEIn

consTrucTIon Law 
pracTIce Group
Continued from page 1

28 law school, college and high school 
students from Suffolk University Law 
School, Boston University Law School, 
Roxbury Community College, UMASS 
Boston and New Mission High School. 
Among the attorney mentors are MBA 
Past President Valerie A. Yarashus.

MBA President Denise Squillante 
shared with students how important men-
tors had been for her, enabling her to 
achieve successes she never could have 
predicted as child growing up in Fall 
River. “You should dream big,” she said. 
“You end up where you aim.”

Each team of mentors will participate 
in several events throughout the year, 
including observing a Supreme Judicial 
Court hearing in December, and attending 
a networking and mentoring event at Rox-

bury Community College in February.
The innovative mentoring series was 

the idea of Norfolk and Family Court As-
sociate Justice Angela M. Ordoñez, who 
also delivered remarks. n

MBa MenTorInG proGraM
Continued from page 1

Mentoring kick off

PHOTOS BY JENNIFER ROSINSKI

Susan Prosnitz, executive director of Suffolk’s Rappaport Center for Law and Public Service, introduces MBA 
President denise Squillante.

MBA President denise Squillante addresses the 
event participants.

PAuL MILLIGAn

wednesday, Dec. 1
mBa monthly dial-a-lawyer 
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

civil litigation section council 
open meeting
4–6 p.m.
MBA, 20 West St., Boston

FirmFuture 2010, the Practice 
management & legal 
technology conference
8 a.m.–2:30 p.m.
Copley Marriott, 110 huntington Ave., Boston
For more information, visit www.
fi rmfutureconference.com

Friday, Dec. 3
legal chat: What to do about 
that File languishing on your 
desk  
noon–1 p.m.
NOTE: There is no on-site attendance for Legal Chats
Real-time webcast at www.massbar.org/
ondemand

wednesday, Dec. 8
Employment law for lawyers  

4–7 p.m.
MBA, 20 West St., Boston

taxation law section council 
open meeting
4–5 p.m.
MBA, 20 West St., Boston

Thursday, Dec. 9
Eighth annual in-house 
counsel conference: doing 
Business in the Electronic age  

9 a.m.–1 p.m.
MBA, 20 West St., Boston
Real-time webcast at www.massbar.org/
ondemand

young lawyers division 
holiday open house
5:30–7:30 p.m.
MBA, 20 West St., Boston

Friday, Dec. 10
legal chat: relationship 
Building during the holiday 
season and Beyond  
noon–1 p.m.
NOTE: There is no on-site attendance for Legal Chats
Real-time webcast at www.massbar.org/
ondemand

wednesday, Dec. 15
‘tis the season: handling snow 
and ice cases  
4–7 p.m.
MBA, 20 West St., Boston

Thursday, Dec. 16
mBa Boston holiday reception
5–7 p.m.
MBA, 20 West St., Boston

Friday, Dec. 17
legal chat: traps for the 
unwary  
noon–1 p.m.
NOTE: There is no on-site attendance for Legal Chats.
Real-time webcast at www.massbar.org/
ondemand

wednesday, Jan. 5
mBa monthly dial-a-lawyer 
Program
5:30–7:30 p.m.
Statewide dial-in #: (617) 338-0610

Thursday, Jan. 13  

complex issues and Emerging 
trends in class action litigation
4–7 p.m.
MBA, 20 West St., Boston

Thursday, Jan. 20
house of delegates meeting
2–5 p.m.
dCu Center, 50 Foster St., Worcester

Tuesday, Jan. 25
massachusetts Bar Foundation 
annual meeting
5:30–7:30 p.m.
John Adams Courthouse, Social Law Library, 
1 Pemberton Square, Boston
For information, contact (617) 338-0647 or 
visit www.massbarfoundation.org

wednesday, Jan. 26  

removal: are We there yet?
4–7 p.m.
MBA, 20 West St., Boston

Thursday, Jan. 27  

resolving disputes among 
members of closely-held 
and Family Businesses
4–7 p.m.
MBA, 20 West St., Boston

Calendar 
of Events

Bar NewS

indicates recorded session available for 
purchase (after live program) through 
MBA on demand at www.massbar.org/
cle/mba-on-demand. For more information, 

visit www.massbar.org/
events/calendar.

For updated 
information 

on events 
and complete 

cLe course 
information, 

visit www.
MassBar.org/cLe.

real-time webcast available for 
purchase through MBA on demand 
at www.massbar.org/ondemand.

don’t forget to check 
us out online at www.massbar.org
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Sheff Law Offices, P.C.

Te a m ap p roac h

cu T T i n g ed g e advo c ac y

Su p e r i o r re S u lT S

Ten Tremont Street, Boston, MA 02108
617-227-7000  www.shefflaw.com

A Sixty Year Tradition 
of Representing 

the Seriously Injured

Integrity • Compassion • Excellence

As part of the twice-a-year Veterans 
Dial-A-Lawyer Program, a dozen volun-
teer attorneys answered calls on Nov. 17 
from veterans seeking help with their le-
gal problems.

“We were able to answer every call 
that came in to the Veterans Dial-A-Law-
yer Program,” said LRS/Public Services 
Manager Claudia J. Staten.

Paid for with a grant from the Mas-
sachusetts Bar Foundation, the philan-
thropic partner of the Massachusetts Bar 
Association, volunteers answered calls 
primarily related to family law issues and 
veterans’ benefi ts. The Veterans Dial-A-
Lawyer Program is part of the MBA’s 
Serving Our Veterans in the Law effort.

One of the regular volunteers for 
the Dial-A-Lawyer Program is Richard 
A. Sugarman, an Air Force veteran and 
current U.S. Army Reserve major in the 
Judge Advocate General’s Corps, as-
signed to the 804th Medical Brigade head-
quarters based at Fort Devens.

Sugarman, who has been mobilized 
with the Army since last February, will 
be deploying to Iraq in early 2011.

 “The MBA Dial-A-Lawyer programs 
in general (veterans and non-veterans) 
are a great way for attorneys to help a 
large number of people in need of legal 
advice without incurring a large time 
commitment,” Sugarman said, noting that 
the breadth of issues a volunteer lawyer 

handles in one 
night can be 
“fascinating.”

“As a veter-
an and current 
Army reservist 
myself, I am es-
pecially drawn 
to wanting to 
help other vet-
erans,” he said. 
“With the state 
of economy as 
it is, coupled 
with the surge 
in the number 
of veterans fac-
ing legal issues, 
there is a great 
need to help 
these veterans. 
The Veterans 

DAL programs provide an avenue to help 
the veterans in an effi cient and very ben-
efi cial way.”

Representatives from the Department 
of Veterans Services and veteran service 
offi cers were on hand to help the volun-
teers with any questions that came up.

“We appreciate the funding through 
the Massachusetts Bar Foundation and 
the partnership we have with the Depart-
ment of Veterans Services and Shelter Le-
gal Services,” said Elizabeth A. O’Neil, 
the MBA’s director of Community and 
Public Services. “The Massachusetts Bar 
Association is committed to assisting vet-

erans with their legal problems.”
The next program, which has not 

been scheduled, will be held in the spring. 
Attorneys wishing to volunteer for the 
next program should send an e-mail 
to lrs@massbar.org or call (617) 338-
0556. n

suBMIt noMInatIons 
to MBa secretary By 
frIday, feB. 25

The Massachusetts Bar Association 
is currently accepting nominations for 
offi cer and delegate positions for the 
2011-12 membership year. Nominees 
must submit a letter of intent and a cur-
rent resume to MBA Secretary Marsha 
V. Kazarosian by 5 p.m. on FRIDAY, 
FEB. 25, 2011, to be eligible.

To submit a nomination, mail or 
hand deliver the information to:

Massachusetts Bar Association
Attn: MBA Secretary 
Marsha V. Kazarosian
20 West St., Boston, MA 02111

Or fax the nomination to (617) 542-
7947. If you have any questions about 
the nomination process, call Kazaro-
sian at (978) 372-7758. n

Army reservist, other volunteers 
answer veterans’ legal questions

MBA seeks 
nominations 
for 2011-12 
officers, 
delegates

By Bill archamBEault

Brigid Mitchell, 
foreground left, 

and Suzanne 
o’neil, right, 

discuss their calls 
while members of 
the department of 
Veterans Services 

and veterans 
services offi cers 

confer with MBA 
staff members in 

the back.

PHOTOS BY BILL ARCHAMBEAULT

Saul Benowitz, left, and Matthew P. Fitzsimmons, right.

Richard A. Sugarman, an 
Air Force veteran and u.S. 
Army reservist, reviewed 
information on the Veter-
ans’ dial-A-Lawyer Pro-
gram between phone calls. 
Sugarman will deploy to 
Iraq for a year in 2011.
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Title insurance is valuable protec-
tion for owners and lenders in today’s 
real estate market. Upon the issuance of 
an Owner Title Insurance Policy (owner 
policy), the property owner is protected 
from a vast array of title defects and 
ownership challenges. The owner can re-
finance or sell the property knowing that 
the Owner Policy insures the property’s 
marketability.

When the lender secures an underly-
ing loan or obligation with a mortgage 
on real property, the Mortgagee Title In-
surance Policy (loan policy) protects the 
validity, enforceability and priority of the 
mortgage. The loan policy also provides 
much of the same coverage contained in 
the owner policy, but the loan policy in-
sures and protects only the lender, not the 
owner.

Whether or not the owner is protected 
by title insurance depends upon whether 
or not the owner chooses to purchase an 
owner policy. Institutional lenders, par-
ticularly those placing a first mortgage 
on real property, always require the pro-
tection of a loan policy. The value of the 
loan policy becomes apparent when the 
lender takes title to the property. The 
lender becomes the owner when the lend-
er forecloses on the insured mortgage, so 
the protection of the loan policy has be-
come important to many lenders with the 
current increase in foreclosures.

Real estate that has gone through one 
or more foreclosures may be affected by 

a variety of title issues. When such prop-
erty is sold, the buyer takes the property 
subject to any title issues that were not 
eliminated by the foreclosure, and the 
title to the property is also subject to de-
fects in the foreclosure process.

The title search at the Registry of 
Deeds, completed prior to the purchase 
of real estate at a foreclosure sale, may 
reveal undischarged mortgages granted 

by a prior owner. 
The title search may 
also show tax liens, 
tax takings or other 
liens that have not 
been released or dis-
charged prior to the 
foreclosure. 

In Massachu-
setts, conveyancers 
must now also con-

firm that the foreclosure complies with 
the recent U.S. Bank National Associa-
tion v. Ibanez et al decision. (“Ibanez”). 
Massachusetts Land Court Miscella-
neous Decisions No. 384283, 386018 
and 386755 (KCL)  The Ibanez foreclo-
sure was one of many foreclosures which 
took place after the transfer of a group 
of  mortgages from one lender to another 
lender.  The Land Court judge in Ibanez 
noted that the transfer of the mortgages in 
the Ibanez case and its companion cases 
was not recorded at the Registry of Deeds 
where the property was located by the 
recording of an assignment of the mort-
gage. The assignment is the public record 
at the Registry of Deeds of which entity 
is the current holder of the mortgage. 

The Ibanez decision requires that 
a mortgage foreclosure must be com-
menced by a lender that holds the mort-
gage at the time of the publication of 
the required foreclosure notice. With 
the frenetic pace of the mortgage mar-
ket over the past several years, many 
assignments of mortgage were not re-
corded in a timely manner, so there are 
a significant number of foreclosures that 
were not conducted properly under the 
standard imposed by the Ibanez deci-
sion. The Ibanez case is being appealed, 
but since the decision owners and buyers 
are subject to a new title issue regarding 
Massachusetts foreclosures, an issue for 
which an owner’s title insurance policy 
would provide protection. A foreclo-
sure completed by a party that did not 
hold the mortgage at the time of pub-
lication of the foreclosure notice might 
need to be redone in order to clear the 
issue raised by Ibanez. An owner who 
purchased the property and holds a title 
insurance policy which was issued after 
a faulty foreclosure under Ibanez is pro-
tected by the policy if he or she is sell-
ing or refinancing their property.

Other recent events have raised ad-
ditional questions about the effective-
ness of foreclosure proceedings in Mas-
sachusetts and throughout the United 
States. Some banks have temporarily 
stopped all foreclosure proceedings be-
cause the affidavits which are recorded 
with foreclosure deeds were being 
signed by individuals who were not 
familiar with the facts stated in the af-
fidavit. The effectiveness and accuracy 

of the Mortgage Electronic Registration 
System (MERS) is being challenged, 
which may raise more questions about 
which lender holds the mortgage and 
has the power to foreclose. As of May 
1, 2010, the Federal National Mortgage 
Association does not allow MERS to be 
named as a plaintiff in any foreclosure 
action, neither judicial nor non-judicial. 
Quitclaim deeds offer little or nothing in 
the way of protection for the buyer at a 
foreclosure sale, and an attorney’s title 
certification cannot provide the security 
of a title insurance policy.

The title insurer has a duty under 
the policy to indemnify the insured 
against loss caused by a covered mat-
ter which arose prior to the date of the 
title insurance policy. The title insur-
ance company also has a duty to defend 
the insured in litigation arising from a 
risk insured against in the policy. Title 
Insurance is the best protection avail-
able against ownership challenges and 
adverse claims resulting from defective 
foreclosure sales. n

Elizabeth J. Barton is title counsel for Connecticut 
Attorneys Title Insurance Company (CATIC, a regional 
title insurance company) in its Wellesley office. 
She is vice chair of the MBA Property Law Section 
Council, as well as the chair of the Joint Foreclosure 
Legislation Task Force and the Education for Attorneys 
Representing Individuals Facing Foreclosure for 
the MBA. She is also a member of the Real Estate 
Bar Association (REBA), the REBA Title Standards 
Committee and the Merrimac Valley Bar Association.

IntroductIon
Many observers in Massachusetts’ 

business and legal communities took note 
of legislative activity in the area of “non-
compete agreements” this past session, 
which concluded on July 31, 2010, with 
no bills ultimately passing into law. Pro-
posals included the complete prohibition 
of any such restrictive covenants,1 and 
the establishment of specific income and 
time period limitations, pre-determined 
by statute, in order for such agreements 
to be enforceable at law.2 

In anticipation of a much-needed 
economic recovery in this region in the 
future, which is likely to be accompa-
nied by an attendant increase in employ-
ee mobility, all of the stakeholders that 
could be affected in any future debate 
on this topic — employees, employers, 
policymakers and attorneys — would be 
well-advised to take note of the substan-
tial body of current Massachusetts law in 
this area. 

This article is meant to outline key 
principles that are routinely and regularly 
recognized and enforced by Massachu-
setts courts with regard to employment 

agreements that contain non-compete 
and non-disclosure provisions which 
govern the rights and responsibilities of 
both employers and employees here in 
the commonwealth.

BasIc prIncIples
Parties, including employees and em-

ployers, should and do have the right to 
contract freely. It is in the public interest 
for our courts to enforce valid agreements 

that are entered into 
voluntarily and are 
supported by con-
sideration. Compa-
nies acting in trade 
and commerce often 
develop confidential 
information, includ-
ing trade secrets, that 
they are obligated to 
take steps to protect 

under the law in order to preserve the 
value of that property.3 Employers invest 
substantially in training and developing 
employees who transact business on their 
behalf using the company’s confidential 
information (such as, by way of example 
only, client lists) to thereby build valu-
able goodwill with customers.4 

Outside of any agreements, Mas-
sachusetts statutory and common law 

guards against misappropriation of trade 
secret information by a departing em-
ployee. Employers may and do properly 
also use confidentiality agreements to 
place their employees on notice of their 
obligation not to use or disclose truly 
proprietary company information.5

That said, Massachusetts courts will 
not protect an employer that (i) forces an 
employee to enter into an employment 
agreement that primarily resembles a 
contract of adhesion and is executed 
under duress, (ii) improperly attempts 
to interfere with an employee’s right to 
make a living, or develop his or her own 
professional goodwill and expertise, and 
(iii) merely uses litigation to chill genu-
ine competition in the marketplace and 
thereby asks the courts to enforce a non-
compete provision that is overly broad in 
scope and effect.

Massachusetts courts 
enforce non-coMpete 
agreeMents when to do 
so Is reasonaBle

Outside of a few specific fields,6 for 
many decades Massachusetts courts have 
enforced restrictive covenants governing 

post-employment conduct by a depart-
ing employee. These have been found 
to be “enforceable only if it is necessary 
to protect a legitimate business interest, 
reasonably limited in time and space, 
and consonant with the public interest” 
and “valid if they are reasonable in light 
of the facts in each case.”7 These matters 
have therefore been analyzed on a case-
by-case basis.8

The Massachusetts Supreme Judicial 
Court has specifically categorized those 
legitimate employer interests which pro-
vide a satisfactory basis for enforcement 
of a non-compete agreement:

It is sufficient to state that the in-
terests which may be protected have 
fallen into three generic categories: 
(1) trade secrets ... (2) confidential 
data ..., and (3) goodwill ... If any or 
all of these interests are present in a 
given case in which a non-competitive 
covenant is part of a contractual agree-
ment, then in the absence of equitable 
factors which would militate against 
enforcement ... a court of equity will 
not deny enforcement of a reasonable 
covenant.9
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Look before you leap:  
Non-compete law  
in Massachusetts

Foreclosures and the value of title insurance
By ElizaBEth J.  Barton
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See1)   H.R. 1794, 186th General Court (Mass. 2009).

See2)   H.R. 4607 186th General Court (Mass. 2010).

See, e.g. Jet Spray Cooler, Inc. v. Crampton,3)   361 Mass. 
835, 840 (1972)).

See, e.g. Warner-Lambert Co. v. Execuquest Corp.,4)   427 
Mass. 46, 49 (1998).

See,e.g. Eastern Marble Products Corp. v. Roman 5)  

Marble, Inc., 372 Mass. 835, 839-40 (1977).

Restrictions on employment of physicians, nurses 6)  

and social workers are prohibited. See M.G.L. c. 
112, §§ 12X, 74D, 135C. A similar statute exists 
which is applied to certain broadcasting outlets that 

terminate their employees. See M.G.L. c. 149, § 186. 
Attorney ethical rules prevent any restrictions on 
their employment in order to protect a client’s right 
to counsel of his or her choosing. See Mass. R. Prof. 
Conduct 5.6(a).

Boulanger v. Dunkin’ Donuts Inc.7)  , 442 Mass. 635, 639 
(2004) (citing to Marine Contrs. Co. v. Hurley, 365 
Mass. 280, 287-89 (1974) and All Stainless, Inc. v. 
Colby, 364 Mass. 773, 778 (1974)). 
Novelty Bias Binding Co. v. Shevrin,8)   342 Mass. 714, 
716 (1961).
New England Canteen Service v. Ashley,9)   372 Mass. 
671, 674 (1977).
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The lack of an I-9 policy could sub-
ject your clients to large fines, even if 
the errors are technical and inadvertent. 
In fact, technical errors often make up 
the bulk of fines levied by the Depart-
ment of Labor (DOL) or Immigration 
and Customs Enforcement (ICE). When 
dealing with federal regulations, a poli-
cy of prevention could save your clients 
the pain of an expensive fine. Attorneys 
who represent employers and busi-
nesses should consult with an immigra-
tion practitioner to ensure proper I-9  
compliance.

proper forM
On April 3, 2009, a new I-9 form, 

version 2/2/09, became effective. The 
next most recent version was published 
on Aug. 7, 2009. These two versions are 
now the only valid versions of the form. 
The new form specifically restricts use 
of any documents that are expired. The 
previous iteration of the form changed 
the list of acceptable documents in List 
A, removing some previously accept-
able documents and adding changes 
to the acceptability of the I-94 card. In 
addition, the previous form changed 
the requirement of a Social Security 

number, and an employer must make 
sure not to run afoul of this significant 
change.

Mandated use of 
e-VerIfy By federal 
contractors

By presidential executive order, on 
June 9, 2008, if a company has any 

contracts with the 
federal govern-
ment, it must par-
ticipate in an elec-
tronic system in 
order to verify that 
an employee is eli-
gible to work in the 
U.S. The secretary 
of the Department 
Homeland Security 

has selected E-Verify as the preferred 
system. DHS administers the E-Ver-
ify system, which is an online system 
through which member employers can 
verify the work authorization status of 
new employees.

IMpleMentIng a 
forMal, wrItten  
I-9 polIcy

With the current climate of DOL 
and ICE investigations, no employer 
should be without a written I-9 policy.

Key issues that an employer (your •	
client) should consider are: 
Are you complying with the proper •	
retention rules?
Do you know when you must and •	
when you cannot re-verify an I-9?
Do you know whether or not you •	
should make copies of the employ-
ee’s identity documents?
Is your policy effective while avoid-•	
ing prohibited discrimination?
What is constructive knowledge, •	
and do you have it?
Do you perform a yearly internal •	
audit?
Should you participate in the E-•	
Verify system?
Will you have a good faith affirma-•	
tive defense?

cIVIl penaltIes
If an employer fails to fulfill its I-9 

obligations, the penalties can be harsh. 
If the federal government finds that an 
employer is liable for unlawful hiring, 
for the first offense, penalties range 
from $375 to $3,200 per unauthorized 
employee. For a third offense, or more, 
the penalties can increase to a whopping 
$16,000 per unauthorized employee.

Besides unlawful hiring, ICE can 
assess penalties against an employer for 
violating verification and recordkeep-
ing requirements. Paperwork penalties 
are assessed when employers have in-
correct or missing I-9 forms for their 
employees, and range from $110 to 
$1,100 per I-9. 

Although criminal penalties do not 
apply to violations that are purely pa-
perwork in nature, an employer should 
also keep in mind that it can be charged 
with criminal penalties for “pattern or 
practice” violations.

crIMInal penaltIes
Employing workers who are unau-

thorized for employment may also sub-
ject the employer to criminal penalties.

Constructive knowledge prior to 
Sept. 14, 2007, includes but is not lim-
ited to: (1) failing to complete or im-
properly completing I-9; (2) having in-
formation that indicates that alien is not 
authorized to work, for example, alien 
has asked the employer to sponsor her 
for a labor certification; (3) acting with 
reckless and wanton disregard, for ex-
ample, allowing contractor to place un-
authorized aliens in its work force.

Constructive knowledge after Sept. 
14, 2007 — DHS had promulgated new 
“no-match” rules that would have re-
quired employers to take certain steps 
in order to obtain “safe harbor,” but on 
Oct. 7, 2009, DHS withdrew its no-
match rules, leaving in place a standard 
of a totality of circumstances. 

Receipt of a no-match letter from 
SSA does not, by itself, create con-
structive knowledge, but the letter and 
the employer’s actions after receipt of 
such letter will be two factors that DHS 
will use when ascertaining whether an 
employer has constructive knowledge 
that an employee did not have proper 
authorization to work. 

If knowledge or constructive knowl-
edge is found: 

When the federal authority inves-•	
tigating the employer determines 
that the employer has engaged in a 
pattern and practice of employing 
unauthorized workers, the federal 
agent can fine the employer $3,000 
for each unauthorized worker, and 
put the employer in prison for 

The phrase “special education” 
evokes different ideas for different peo-
ple: Some complain about increasing 
costs that burden underfunded school 
districts, while others argue that schools 
do not provide enough services for chil-
dren in need. I see special education law 
as ensuring equal educational oppor-
tunity for all students by protecting the 
rights of disabled children in our public 
schools.

State and federal laws mandate that 
specialized instruction be provided for 
children ages 3 to 21 who have one or 
more recognized disabilities. Examples 
of disabilities include autism, a physical 
impairment, a specific learning disabil-
ity or a psychological disorder. Students 
are entitled to a free appropriate public 
education (FAPE) in the least restrictive 
environment (LRE). Specialized instruc-
tion comes in the form of services and ac-
commodations in order to achieve FAPE 
for a particular student based on his or 
her needs. LRE recognizes the value of 
not removing children from the general 
population of students unless educational 

needs demand otherwise. Students may 
require relatively minor modifications 
while remaining in all general education 
classes, or a residential school, or any-
thing in between.

The special education team makes 
decisions about all issues from eligibil-

ity to post-graduate 
concerns. The team 
is composed of 
school staff and the 
family. Families of-
ten have other, non-
legal professionals 
involved to support 
their goals, includ-
ing special educa-

tion advocates, to guide them through 
the process. Parents may also get inde-
pendent evaluations of their children 
from neuropsychologists, educational 
consultants and other professionals. In-
dependent evaluations are sought to sup-
plement a school district’s evaluations of 
a student. Attorneys may be involved in 
a consulting role.

Ideally the team discusses a student 
and reaches a consensus on eligibility 
and what specialized instruction is re-
quired. An individualized education plan 

(IEP) is written to document the services 
and accommodations to be provided for 
the student. The team must convene at 
least once a year to discuss the student’s 
progress and, if necessary, redraft the 
IEP. A school district is required to con-
duct its own evaluations of a student at 
least every three years.

Parents and the school members of 
a team may disagree on any number of 
things. Attorneys usually get involved 
when these issues cannot be resolved ei-
ther within the team process or through 
mediation. When a family does not ac-
cept the school district’s final proposal, 
then the family can turn to litigation, 
which begins by filing a complaint with 
the Bureau of Special Education Ap-
peals (BSEA), the administrative agen-
cy designated to hear disputes between 
families and school districts. The BSEA 
falls within the Division of Administra-
tive Law Appeals, and has several hear-
ing officers and its own set of procedural 
rules. A BSEA decision may be appealed 
to state or federal court.

A lot is at stake for families and 
school districts, both financially and 
programmatically. For example, take a 
student who has both a specific learning 
disability and a severe emotional dis-
ability that contributes to school avoid-
ance. What is required for the student 
to make effective educational progress? 
The school district feels it has a program 
within the district that can provide aca-
demic services and counseling to ensure 
the student gets FAPE, yet the student has 
struggled for years with the same issues. 
The situation has become progressively 
worse. The parents believe the school’s 

proposed program cannot offer FAPE, as 
the school has failed over the past several 
years to provide the necessary services 
for the student, and that a more restric-
tive environment is necessary in the form 
of a costly residential program. Can the 
school district manage the student in the 
same school program with additional 
modifications? Is the residential com-
ponent of the out-of-district placement 
educationally necessary or merely some-
thing that is in the best interest of the 
child but not required by special educa-
tion law? The parents’ evaluators believe 
the student cannot be educated without a 
full-time program. But the school mem-
bers of the team, including the school 
psychologist, do not think such a drastic 
measure is necessary. The BSEA hearing 
officer must weigh the documentary evi-
dence and expert testimony to make the 
decision. The school district is responsi-
ble financially and programmatically for 
the program determined appropriate by 
the hearing officer, unless an appellate 
court says otherwise if one of the parties 
appeals into the court system. 

Special education matters are more 
than just legally interesting because they 
offer a unique insight into how commu-
nities value children. We all agree that 
every child must have a good education. 
But how far are we willing to go for a 
child with disabilities? We must hope 
that the law ultimately provides the right 
answer. n

Peter A. hahn, Esq., represents clients in special 
education cases in addition to juvenile, criminal and 
estate planning matters.

By PEtEr a. hahn

Special education law 
compliance important 
for all students

PETER A. hAhn

Do your clients have  
a written I-9 policy?  
They should
By marisa a. dEFranco
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In 2010, we experienced an unprec-
edented reprieve from federal estate and 
generation-skipping transfer (GST) tax-
es. How did we get here? In 2001, Con-
gress enacted the Economic Growth and 
Tax Relief Reconciliation Act of 2001 
(EGTRRA), which, in part, provided 
that the federal estate and GST tax laws 
would not apply to the estates of dece-
dents dying, or transfers occurring, after 
Dec. 31, 2009. 

Estate planning practitioners never 
thought, even up until December 2009, 
that the federal estate and GST taxes 
would be “repealed,” but the reprieve 
did materialize due to Congress’ inac-
tion. This reprieve potentially provides 
substantial savings for applicable heirs. 
For example, the estate of a Massachu-
setts’ decedent dying in 2010 with a $10 
million taxable estate will only pay the 
Massachusetts estate tax. The decedent’s 
heirs will receive $8,932,400, instead 
of $6,487,820 had the decedent died in 
2009.

The reprieve, however, has not been 
a complete reprieve; the estate and GST 
tax repeal brought with it the modified 
carryover basis system. Under the modi-
fied carryover basis system, excepting 
a $1.3 million basis increase and a $3 
million spousal basis increase, the assets 
retain the decedent’s basis. Accordingly, 
when the inherited assets are sold, the 
heirs will recognize a gain totaling the 
difference between proceeds received 
and the carryover basis.

On Jan. 1, 2011, this estate tax re-
prieve ends. With the sunset of the EG-

TRRA provisions, the estate tax laws 
are brought back to their status prior to 
2001. That is, unless Congress acts to 
make a change. What does this mean for 
clients? The federal estate and GST ex-
emption amounts, which have been to a 
high of $3.5 million; federal estate and 
GST tax rates, which have been to a low 
of 45 percent; and the federal gift tax 
rates, which are at a low of 35 percent, 

will return to their 
pre-2001 levels. The 
federal estate and 
GST tax exemption 
amounts decrease to 
$1 million and ap-
proximately $1.34 
million, respective-
ly. The federal gift 
tax exemption rate 

remains at $1 million. The highest gift, 
estate and GST tax rates increase to 55 
percent. 

In addition, the step-up in basis sys-
tem returns. In the example above, the 
heirs will only receive $5,205,000 after 
the paying federal and state death taxes 
if the decedent dies in 2011 or thereaf-
ter.

What should we expect in 2011? 
There appears to be three possible out-
comes:

First, Congress retroactively rein-
states the estate and GST tax laws. Given 
that we are now in November 2010, ret-
roactive reinstatement of the estate and 
GST laws seems unlikely. Instead, Con-
gress may enact legislation providing 
estates of decedent’s dying in 2010 with 
an option to pay either a federal estate 
tax at 2009 levels with the estate’s assets 
receiving a stepped basis or pay no fed-

eral estate tax with the estate remaining 
subject to the modified carryover basis 
system.

second, Congress does nothing. 
In this case, the estate, gift and GST 
taxes will return to pre-2001 levels, as 
described above.

third, Congress enacts legislation 
effective for tax years beginning Jan. 1, 
2011, reinstating the estate, gift and GST 
taxes to 2009 levels, or to different rates 
and exemption amounts. 

Of course, we have no way of know-
ing what Congress will do, but we hope, 
at the very least, that Congress will ad-
dress some uncertainties that EGTRRA’s 
sunset will cause. For example, what hap-
pens with the GST exemptions deemed 
allocated during tax years 2001 through 
2009? Or, if the GST exemption has 
been allocated in an amount above the 
pre-EGTRRA GST exemption amount, 
will such allocation still be considered to 
have been made?

As the reprieve year is ending, there 
are planning opportunities that clients 
should consider to reduce their overall 
estate, gift and GST tax burdens.

Make federally taxable gifts subject •	
to the 35 percent gift tax rate. As 
retroactive reinstatement is unlikely, 
and the gift tax rate is as low as it 
will ever likely be, wealthy clients 
who are most likely to be subject to 
federal estate taxes on death have an 
opportunity to transfer assets to the 
next generation at the low gift tax 
rate, if done before the end of 2010.
Make outright gifts to grandchildren •	
and/or great-grandchildren. Again, 
there will be an overall savings by 

paying a low gift tax rate now as 
opposed to a higher estate tax rate 
in the future. Additionally, the do-
nor can skip one or more genera-
tions without incurring the GST tax, 
thereby completely escaping one or 
more transfer tax levels.
Trustees of trusts that are not exempt •	
from the GST tax should consider 
making beneficiary distributions to 
beneficiaries two or more genera-
tions below the trust’s donor, there-
by eliminating a future GST tax.
Personal representatives of estates •	
of decedents dying in 2010 who 
left a surviving spouse should fund 
QTIP trusts with as many of the as-
sets passing the surviving spouse as 
possible. The QTIP trusts’ assets 
will not be subject to the federal es-
tate tax upon the surviving spouse’s 
death, thereby escaping the federal 
estate tax on both the decedent’s 
and surviving spouse’s death.

The estate tax reprieve’s end brings 
more transfer tax planning uncertainty, 
but provides some opportunities — 
which may never be available again — 
for wealthy clients if they act quickly 
before year’s end. n

Lisa M. Rico is a partner at Gilmore, Rees & Carlson 
PC in Wellesley. She concentrates her practice on 
estate, gift, generation-skipping transfer and income 
tax planning for high net worth individuals, estate and 
trust administration, and the representation of nonprofit 
organizations and charitable trusts. In addition, she 
provides tax advice to partnerships and other pass 
through entities. She is currently the chair of the MBA’s 
Taxation Law Section, as well as the co-chair of the Estate 
Planning and Administration for Business owners, 
Farmers and Ranchers Committee of the American Bar 
Association’s Real Property, Trust and Estate Law Section.

Insurers are faced with a variety of 
rules, requirements and other mandates 
concerning their business activities. 
Many of these govern claims handling 
actions and practices, and numerous 
traps abound for those making the im-
portant decisions. This article discusses 
an unfortunate outcome, whereby a 
somewhat routine loss resulted in pen-
alties and sanctions for the insurer as a 
result of the decisions that were made in 
handling an automobile liability insur-
ance claim.

Recently, the Massachusetts Court 
of Appeals took review of a decision 
from the Middlesex Superior Court 
awarding a plaintiff just over $1 mil-
lion for an insurer’s alleged actions in 
failing to settle her bodily injury claim. 
The matter arose from an out-of-state 
automobile accident in which the plain-
tiff was injured when her car was struck 
by another individual’s car. Three pas-
sengers in the tortfeasor’s vehicle were 
also injured, bringing the total number 
of possible claimants to four.

The tortfeasor was insured under a 
policy that had been issued in accor-
dance with Massachusetts laws, and con-

tained bodily injury protection coverage 
of $20,000 per person/$40,000 per acci-
dent. Following the accident, the plain-
tiff retained counsel, and her attorney 
demanded that the tortfeasor’s insurer 
tender its per person limits of $20,000 
in settlement of her bodily injury claim. 
The insurer investigated the loss and 
determined the insured’s liability for 

the accident was 
reasonably clear, 
and received infor-
mation establishing 
the claim’s value 
above the $20,000 
policy limits. The 
demand gave the 
insurer 30 days in 
which to pay the 

policy limits in exchange for a release 
of liability in favor of the insured. Sev-
eral days after the 30-day time window 
passed, the plaintiff filed suit against the 
insured tortfeasor for injuries and losses 
arising out of the accident, and the in-
surer then notified its insured that be-
cause of the potential value of the claim, 
it was possible that an amount greater 
than the policy’s coverage limit could 
be awarded in the lawsuit.

The insurer was concerned about 
paying the full per person limit to one 

claimant, and the possibility of leaving 
the insured exposed to three additional 
claims with only $20,000 remaining 
within the per accident limits. During 
the course of the litigation, the insurer 
notified the plaintiff that it was attempt-
ing to determine what claims the other 
three injured persons might have in order 
to structure a possible global settlement. 
Some time later the insurer discovered 
that two of the injured parties did not 
intend to pursue bodily injury claims, 
and upon settling with the third claim-
ant, offered the $20,000 policy limits to 
the plaintiff so long as she entered into 
an appropriate release agreement.

The plaintiff refused the offer, and 
instead settled with the insured directly 
pursuant to an agreement in which the 
insured would stipulate to a judgment 
in the amount of $450,000 with a cove-
nant not to execute upon the same (thus 
shielding him from any personal liabil-
ity), and assign the plaintiff all rights he 
may have against his insurer for alleged 
unfair settlement practices. The insurer 
was aware of the agreement and waived 
any claim against the insured for non-
cooperation. The plaintiff later individ-
ually, and as assignee of the insured’s 
rights, filed suit against the insurer 
seeking damages pursuant to M.G.L. c. 

93A. Following a jury-waived trial the 
judge found for the plaintiff and award-
ed the above-noted sum, consisting of 
$670,000 in compensatory and multiple 
damages, interest and costs. (The award 
was upheld on appeal, and the appeals 
court additionally ruled that certain of 
the damages might need to be doubled. 
The case was remanded to resolve this 
question.)

The appeals court refused to accept 
the insurer’s position that the loss de-
manded a global resolution, justifying 
the decision to postpone settling the 
plaintiff’s claim. The court additionally 
noted that the plaintiff should have been 
better informed of the ongoing inves-
tigation, and the insured kept abreast 
of the initial demand when it was first 
made. In its defense, the insurer argued 
that one could reasonably construe the 
plaintiff’s actions as subterfuge, and the 
time limit demand made to manufacture 
a bad faith insurance claim. The court, 
though, accepted the plaintiff’s state-
ment at face value that he had moved 
quickly for the purpose of placing him-
self first in line before the other claim-
ants potentially exhausted the coverage.

This case underscores the precari-
ous situation in which insurers are of-
ten placed when presented with a 

Avoiding liability for extracontractual 
damages and other punitive relief

End of the estate tax reprieve looms
By lisa m. rico

Jon A. hALABy

LISA M. RICo
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If you are representing an employee in 
an employment case, be alert for employer 
behaviors that can be capitalized on:

deVIatIons froM 
estaBlIshed polIcy

Frequently, plaintiffs are discharged, 
or subjected to other adverse actions, in 
situations where applicable workplace 
standards are not applied as they ordinar-
ily are. Hiring and promotion standards, 
compensation plans, performance evalua-
tions and disciplinary procedures may not 
be utilized at all, or may be manipulated 
by an employer to penalize a disfavored 
employee, to favor others or to give vent 
to bigoted beliefs. 

Failure to apply long-held policies 
can be effective evidence of discrimina-
tory animus and pretext. For example, it 
happens frequently that an employer cites 
an employee’s mediocre performance as 
grounds to deny the employee a promo-
tion. Yet almost as frequently, the employ-
er has not applied the same standards to 
co-workers.

Of course, this suggests that perfor-
mance was not the employer’s real moti-
vation. See, e.g., Masterson v. LaBrum & 
Doak, 263 FEP 808 (E.D. Pa. 1993) — a 
judgment for a female plaintiff denied 
partnership in a law firm for failing to gen-
erate business, where the employer never 
told the plaintiff she was expected to gen-
erate business, but did tell the plaintiff’s 
male counterparts; see also Kirschner v. 
Office of the Comptroller of New York, 973 
F. 2d 88 (2d Cir. 1992) — the plaintiffs’ 
department chief had insisted that the city 
administer civil service examinations in 
the years before the plaintiffs sought pro-
motion, then failed to do so once the plain-

tiffs (older persons) sought promotion; 
held, sufficient evidence of discriminatory 
intent.

There are some common variations 
on the “deviation from supposed policy” 
theme. Some employers, rather than ig-
noring a policy or work rule, will actually 
change the rules to authorize an adverse 
action, or a decision not to take favorable 
action, that would have been prohibited 
under the existing rule. If this occurs, you 
can argue that the employer planned to 
make a decision violative of the existing 
rules, and therefore changed the rule to le-
gitimize its decision post hoc.

Regardless of its form, this kind of 
employer approach arises frequently in 
promotion cases, which are often rife with 
procedural irregularities. (For example, a 
favored candidate applies after the dead-
line, but is considered anyway; the favored 
candidate receives interview questions in 
advance; the employer manipulates hiring 
criteria to fit the favored candidate’s cre-
dentials.) See, e.g., Farber v. Massillon Bd. 
of Educ., 917 F. 2d 1391 (6th Cir. 1990) — 
a trial court’s failure to find pretext clearly 
erroneous where the ultimately successful 
candidate for promotion, who lacked the 
minimum 10 years’ experience required 
by the handbook, was deemed qualified 
only because the employer tailored the job 
posting to limit the experience require-
ment to four years; Bergene v. Salt River 
Project Agr. Imp. and Power Dist., 272 F. 
3d 1136 (9th Cir. 2001) — summary judg-
ment for employer reversed where, inter 
alia, the employer awarded promotion to 
a male employee who qualified for the po-
sition only after the employer altered the 
job description. Similar patterns arise in 
layoff cases where layoff criteria are ma-
nipulated to favor or disfavor particular 
employees or employee categories.

Sources of workplace rules include 
union contracts, company handbooks, 

written stand-alone policies and past prac-
tice. These sources provide the standard 
from which the employer may be deviat-
ing in your case.

punIshIng the VIctIM  
In harassMent  
or other Internal 
coMplaInt cases

Employer responses to an employee’s 
internal complaints of harassment vary 
widely. In many cases, the employee’s 
complaints are treated as the problem, 
because they disturb the status quo of the 
workplace and often implicitly challenge 
its power relations.

The victimized employee unexpected-
ly may find herself the object of a person-
nel action, such as transfer or a change in 
title or responsibilities. This action is often 
accompanied by an employer statement of 
beneficent intent, such as the goal of sepa-
rating her from a harasser. Moreover, it is 
routine for the victim to experience shun-
ning or exclusion in the workplace, espe-
cially where the perpetrator has a power 
advantage over the victim — for example, 
as the victim’s supervisor.

Often an employer’s mere inaction 
punishes the victim. For example, the 
employer may drag its feet in investigat-
ing the victim’s complaint; the harassment 
continues; and the employee remains 
stuck in an untenable situation. On the 
other hand, if the employee reacts to the 
situation in a manner commensurate with 
its seriousness — for example, by taking a 
medical leave of absence — the employee 
often will be penalized for malingering, 
lack of commitment to work, etc. If the 
employee quits, that “proves” to the em-

ployer that she was just oversensitive or 
lazy, or cynically setting up the employer 
for litigation.

An employer’s choice to focus its re-
sponse on the harassment victim rather 
than the perpetrator may be powerful evi-
dence of retaliation. A plaintiff in such cir-
cumstances should return the focus to the 
employer. Highlight the actions that the 
employer could have taken to address the 
problem without punishing the victim — 
for example, by transferring the perpetra-
tor, not the victim. 

Similarly, you can highlight all the 
steps the employer did take that hurt the 
employee, and explain why those steps 
were inappropriate — for example, de-
clining to punish the harasser, or leaving 
the harasser in place as the victim’s super-
visor. See e.g., Billings v. Town of Grafton, 
515 F. 3d 39 (1st Cir. 2008) — a summary 
judgment was in error where the plaintiff 
complained about a supervisor’s harass-
ment and was subsequently transferred to 
a different office; Davis v. City of Sioux 
City, 115 F. 3d 1365 (8th Cir. 1997) — a 
retaliation verdict for the plaintiff was up-
held where the plaintiff, after complaining 
about a supervisor’s harassment, was in-
voluntarily transferred to a less-desirable 
position.

Focus on the plenary powers that the 
employer has in the workplace: the em-
ployer had innumerable options, but only 
chose to pursue options that were harmful 
to the plaintiff. n

Ellen J. Messing is a partner and Kevin C. Merritt is an 
associate at Messing, Rudavsky & Weliky PC, a Boston-
based firm representing employees and unions.

Employment cases:  
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six months, or both.
More serious charges are felonies, •	
harboring and money laundering, 
and the government has increas-
ingly been filing these kinds of 
charges against employers. 
Harboring•	 : maximum penalty is 
five years for each alien, or in some 
cases, 10 years if private financial 
gain or commercial advantage (e.g. 
unfair competition) is found to be 
an element of the crime.
Money•	  laundering: 10 to 20 years 
for each offense, depending on the 
statute under which a person is 
convicted.

Attorneys should ensure that their 
client companies implement proac-
tive measures and compliance policies 

in order to avoid these serious conse-
quences. n

Marisa deFranco has more than 14 years of 
experience specializing in immigration and nationality 
law. She was a recipient of a national award for her 
pro bono work, the national Legal Aid & defenders 
Association’s Beacon of Justice award, in october 
2010. In her practice in Salem, deFranco serves all 
the immigration needs of both her business and family 
based clients, including business visas, green cards 
and I-9 audits for corporate clients, marriage and 
relative petitions for families, and Mandamus actions 
in federal court and deportation proceedings for 
individuals.  She is the chair of the MBA Immigration 
Law Section Council and previously served as the new 
England Chapter chair of the American Immigration 
Lawyers Association (AILA) and on the national 
Liaison Committee for the Vermont Service Center. In 
2008, deFranco was appointed a commissioner on the 
Massachusetts Commission on the Status of Women.

I-9 poLIcy
Continued from page 7
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Each state’s approach to joint and sev-
eral liability, contribution and compara-
tive negligence can lead to dramatically 
different results for your client. Although 
the New England states are geographi-
cally close, they are worlds apart in how 
they apportion damages among joint tort-
feasors. Knowing these differences can 
dramatically affect the outcome in a case. 
The following summarizes the approach-
es used by the courts in the various New 
England states:

connectIcut
Connecticut has adopted a modifi ed 

comparative negligence statute, C.G.S. § 
52-572h(b) (2009). If the jury fi nds that 
the plaintiff’s fault exceeds the combined 
fault of all the defendants, recovery is 
barred. Connecticut holds joint tortfea-
sors severally liable under C.G.S. § 52-
572h(g)(1) (2009). Defendants are only 
liable for their proportionate share of 
damages unless the plaintiff fails to col-
lect from one defendant despite good faith 
efforts to do so.

The courts reallocate uncollectible 
shares among the remaining defendants 
in accordance with their relative degree 
of fault, C.G.S. § 52-572h(g)(2) (2009). 
Juries apportion damages between named 
defendants and settling tortfeasors, but not 
the entire universe of negligent tortfea-
sors, Donner v. Kearse, 234 Conn. 660, 
668-69 (1995). Connecticut applies tradi-
tional joint and several liability principles 

to intentional and 
strict liability torts, 
C.G.S. § 52-572h(o) 
(2009).

MaIne
Like Connecti-

cut, Maine has a 
modifi ed compara-
tive negligence stat-
ute, but neither state 

holds defendants joint and severally liable 
nor permits juries to reduce damages by a 
plaintiff’s proportionate share of fault, 14 
M.R.S.A. § 156 (1999); Pelletier v. Fort 
Kent Golf Club, 662 A.2d 220, 223 (Me. 
1995). Instead, juries reduce “total dam-
ages by dollars and cents, and not by per-
centage, to the extent considered just and 
equitable,” Pelletier, 662 A.2d at 223.

For the purposes of contribution, 
however, tortfeasors do contribute in 
proportion to their causal fault, Dongo v. 
Banks, 448 A. 2d 885, 894 (Me. 1982). 
The amount that a plaintiff has already 
recovered from settling tortfeasors will 
offset the damage award. A non-settling 
defendant may seek contribution from 
a settling tortfeasor to the extent the 
settling tortfeasor’s share exceeds the 
amount paid under the settlement.

Massachusetts
Massachusetts recognizes joint and 

several liability, Shantigar Found. v. Bear 
Mountain Builders, 441 Mass. 131, 141 
(2004). Each defendant is liable in full 
regardless of the defendants’ relative de-
grees of fault. Massachusetts defendants 
may offset their damages somewhat by 
seeking contribution from other tortfea-
sors “against whom recovery is sought,” 
but not from settling tortfeasors, M.G.L. 
c. 231B, § 1 (2009); M.G.L. c. 85, § 4(b) 
(2009).  If a plaintiff holds a tortfeasor li-
able for more than their pro-rata share of 
damages, then that tortfeasor may seek 
partial reimbursement from other tort-
feasors, Shantigar Found., 441 Mass. at 
141. Each tortfeasor’s proportional fault 
is irrelevant because tortfeasors contrib-
ute equal pro-rata shares.

Although juries do apportion fault 
between the named defendants and the 
plaintiff under Massachusetts’ modi-
fi ed comparative negligence statute, trial 
judges only reduce damages by the per-
centage of fault assigned to the plaintiff 
and the amount received under settle-
ments, M.G.L. c. 85, § 1 (2009). Each 
defendant remains fully liable for the 

rest of the damages, Shantigar Found., 
441 Mass. at 141. Massachusetts juries 
cannot apportion damages to absent tort-
feasors, including ones that have settled 
previously.

new haMpshIre
New Hampshire follows joint and 

several liability to an extent. If the jury 
apportions 50 percent or more of the fault 
to one defendant, then that defendant is 
joint and severally liable for all of the 
damages, R.S.A. § 507:7-e(b) (2009). A 
defendant less than 50 percent at fault 
is only liable severally. Juries may ap-
portion damages among the entire uni-
verse of tortfeasors (even including non-
parties) and the defendant. DeBenedetto 
v. CLD Consulting Engineers, Inc., 153 
N.H. 793, 804 (2006).

New Hampshire’s comparative 
negligence statute provides that the rela-
tive fault of the plaintiff will not bar 
recovery unless it exceeds the fault of 
the defendants in the aggregate, R.S.A. 
§ 507:7-d (2009). The plaintiff’s rela-
tive degree of fault will offset dam-
ages. A settlement will likewise offset 
the total recoverable damages and dis-
charge a tortfeasor from any contribution 
obligations, R.S.A. § 507:7-h (2009).
Joint tortfeasors owe contribution in 
the amount of their proportionate fault, 
R.S.A. § 507:7-f (2009).

rhode Island 
Rhode Island adopted pure com-

parative negligence in 1971, G.L. § 
9-20-4 (2009). A plaintiff’s negligence 
will never bar recovery, no matter how 
great, but it will reduce recovery 
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The newly-enacted Massachusetts 
Prompt Pay Act (M.G.L. c. 149, sec. 
29E) represents the most signifi cant leg-
islation to affect private construction in 
many years. Titled “An Act Promoting 
Fairness In Private Construction Con-
tracts”, the law is intended to improve 
the fl ow of funds to those who furnish 
and pay for the labor and materials in 
private construction.   Slow payment, 
particularly to subcontractors, has been a 
chronic problem in Massachusetts. Con-
tractors and subcontractors often wait 
months for periodic progress payments 
while they struggle to make payrolls and 
maintain credit. Change orders for extra 
work can languish unsigned for many 
more months, precluding the contractor 
or subcontractor from even billing for 
the work performed, let alone receiving 
payment for it. But unfair contract provi-
sions resulting from unequal bargaining 
power typically prevent any meaningful 
recourse. Consequently, contractors and 
subcontractors become the unwilling 
lenders fi nancing the project.

The new law addresses this inequity 
by establishing outside deadlines for 
submission, approval or rejection, and 
payment of applications for periodic 
progress payments, and for submission 
and approval or rejection of change order 
requests; by allowing for prompt com-
mencement of dispute resolution proce-
dures for rejected payment applications 
and change order requests; by limiting 
the application of conditional payment 
terms (“pay-if-paid clauses”); and by 
restricting contractual terms requiring 
continued performance when amounts 
due are not paid.  It applies to prime con-
tractors, subcontractors and suppliers 
who are entitled to fi le mechanic’s liens 
under M.G.L c. 254 on projects where 
the prime contract has an original price 
of $3million or more. It does not apply 
to residential projects of 4 or fewer units, 
or where the prime contract was entered 
into before the effective date of the Act, 
November 8, 2010.  

Here’s how the Prompt Pay Act 
works:

payMent applIcatIons
Contracts and subcontracts must 

provide reasonable time periods within 
which periodic payment applications 
are submitted, approved or rejected, and 
paid. The parties are free to negotiate 
those time periods provided they’re rea-
sonable and don’t exceed the prescribed 
limits. 

The reasonable time period for sub-
mission of an application may not ex-
ceed 30 days. The cycle begins with the 
end of the fi rst calendar month occur-
ring at least 14 days after the applicant’s 
commencement of work. Payments are 
based on actual progress, although mile-
stones may still be a basis for payment 

if the time between applications doesn’t 
exceed 30 days.

Once submitted, the reasonable time 
period for approval or rejection of an 
application may not exceed 15 days. 
But since the prime contractor must re-
ceive, review, and assemble applications 
from its subcontractors for inclusion in 
its own submission, the law allows the 
prime contractor an additional 7 days to 
approve or reject a subcontractor’s ap-
plication. Likewise, the law allows each 
tier below the prime contractor 7 days 
more than the tier above for approval or 
rejection of an application from the tier 
below. 

The grounds for rejection are not 
prescribed by the law and remain sub-
ject to the parties’ contract. However, 
to help ensure compliance and keep the 
process moving, any rejection, whether 
in whole or in part, must be in writing, 
explain the factual and contractual ba-
sis for the rejection, and be certifi ed as 
made in good faith.

The treatment of an application for 
payment that’s neither approved nor re-
jected within the specifi ed time is the 
concept that effects signifi cant change. 
Instead of remaining unprocessesed and 
unpaid by inaction, the application is 
“deemed” approved. To account for pos-
sible oversight or error, an application 
that was “deemed” approved may still be 
rejected up until the time payment is due, 
but the rejection must otherwise meet 
the statutory requirements for rejection.  
Meanwhile, a “deemed” approved appli-
cation advances in line toward payment.

Finally, regardless of whether ap-
proval was express or “deemed, the rea-
sonable time period for payment of an 
application may not exceed 45 days after 
approval. Although this outside limit is 
probably more generous than many will 
negotiate, it curtails the usefulness of 
“pay when paid”, the ubiquitous con-
tract term which can indefi nitely delay 
payment downstream until payment is 
received from upstream.

change orders
The law also requires contracts and 

subcontracts to provide reasonable time 
periods within which written requests 
for change orders increasing the con-
tract price are approved or rejected.  
The time period for approval or rejec-
tion of change orders may not exceed 30 
days after submission of the request or 
commencement of the changed work, 
whichever is later. As with payment 
applications, the prime contractor, and 
each lower tier, is allowed 7 days longer 
than the tier above for approval or rejec-
tion of a change order request from the 
tier below. Requirements for submission 
and entitlement remain a matter of con-
tract. Rejection may be in whole or in 
part, but here too it must be in writing, 
explain the factual and contractual basis 
for rejection, and be certifi ed as made in 
good faith. 

Here again, the consequence of 
inaction effects a dramatic change to 
business as usual. If a change order re-
quest is neither approved nor rejected 
within the specifi ed time, it’s likewise 
“deemed” approved, unless properly 
rejected before payment is due. And 
once approved, whether expressly or 
“deemed”, the change order request 
may be submitted for payment with the 
next application for payment.  Consid-
ering the risk of being “caught in the 
middle”, any recipient of a change or-
der request will undoubtedly be more 
conscientious in properly and timely 
processing that request.

dIsputes
Disputes over rejected payment ap-

plications or change order requests are 
inevitable, even under the new law. 
Prompt resolution of these disputes, 
however, has been thwarted by contract 
provisions which require the resolution 
of all disputes to await completion of the 
project. Consistent with the improve-
ment to the fl ow of funds, the Prompt 
Pay Act directs that the rejection of a 
payment application or a change order 
request is subject to the applicable dis-
pute resolution procedure, and any pro-
vision that requires a party to delay use 
of that procedure for more than 60 days 
is void and unenforceable. 

pay If paId
Contract provisions that expressly 

condition any obligation to pay upon 
receipt of payment from a third party 
have long been considered onerous by 
subcontractors and lower tiers. Unlike 
“pay when paid” provisions, which 
delay but don’t preclude eventual pay-
ment, “pay if paid” provisions shift the 
entire risk of non-payment to those who 
have no connection with the reason for 
non-payment and are usually least able 
to bear that risk. These provisions have 
been declared against public policy in a 
number of states, but until now, they’ve 
been upheld in Massachusetts.

The Prompt Payment Act declares 
“pay if paid” provisions void and un-
enforceable with only two exceptions. 
For the exceptions to apply, they must 
be clearly stated in the contract, and the 
party seeking to enforce the payment 
condition bears the burden of proof as 
to each element. If neither exception 
applies, the party otherwise obligated 
to pay must pay, regardless of whether 
it receives its own payment.

The fi rst exception permits “pay 
if paid” where non-payment from the 
third party is due to a failure in perfor-
mance by the party seeking payment. 
The party seeking to enforce the pay-
ment condition must have provided 
written notice of the defi ciency, and the 
party seeking payment must have failed 
to cure within the time required by its 
contract, or in the absence of a contrac-
tual cure period, within 14 days after 

receipt of written notice.
The second exception applies where 

the third party fails to pay because it is 
insolvent or becomes insolvent within 
90 days after submission of the applica-
tion for payment. But in order to be ex-
cused from payment, the party seeking 
to enforce the payment condition must 
have taken specifi c measures to obtain 
security and minimize the risk of non-
payment. The measures prescribed by 
the law are the fi ling of documents to 
obtain a mechanic’s lien before submis-
sion of its fi rst application for payment 
for on-site work, maintaining, perfect-
ing and foreclosing on the lien, and 
pursuing all reasonable legal remedies 
to obtain payment until there’s a rea-
sonable likelihood further action will 
not result in obtaining payment. The 
party seeking payment may question 
or challenge the legal remedies taken 
to pursue payment from the third party, 
and if not satisfi ed, may fi le a summary 
proceeding in court for a judicial deter-
mination.

suspensIon of worK
How long a contractor or subcon-

tractor must continue to fi nance a proj-
ect on which it’s not being paid is also 
covered. Prior to the new law, contract 
provisions prohibiting suspension of 
work for any reason, or requiring un-
reasonably long notice and cure periods 
for non-payment, made stopping work a 
risky move. Now, any contract provision 
requiring a person to continue working 
if payment of an approved amount is 
not received within 30 days of when it’s 
due, is void and unenforceable. There 
are two exceptions.

The fi rst exception is when non-
payment is due to a dispute over the 
quality or quantity of work. This would 
typically arise where defects or errors in 
quantity measurement appear after pay-
ment had been approved for apparently 
correct work or quantities. The second 
exception is when non-payment is due 
to a default occurring after approval 
of the payment. This would typically 
arise where the party seeking payment 
has defaulted in some other way, such 
as abandonment of the project, caus-
ing damages that fairly should be offset 
against the pending payment. For either 
exception to apply, the party seeking 
to prevent suspension must have given 
prior notice of the dispute or default, 
and paid all sums due less the amounts 
attributable to the dispute or default.  

Proponents of the new law hail it as 
a welcome step in changing the culture 
of an industry hard hit by the recession. 
Opponents claim it’s an interference with 
their freedom of contract. But if it works 
as intended, and the practices of the 
better owners and contractors here and 
prevalent in other states become routine, 
the practical benefi t to the entire industry 
will far outweigh the academic criticism. 
Either way, it’s the law. And to make sure 
of that, the Prompt Pay Act also provides 
that any contract provision which pur-
ports to waive or limit the terms of the 
law is void and unenforceable. n

david E. Wilson is a partner with Corwin & Corwin 
LLP, with whom he has practiced construction law 
for 27 years. Mr. Wilson is the author of the bill that 
became the Prompt Pay Act, as well as a principal 
author of the Mechanic’s Lien Law revisions of 1996.
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help you every day in the practice of law. 

The legal profession is being changed dra-

matically by technology, and we are com-

mitted to making the most of the high tech 

benefits that can provide real value to you.

My challenge to you, as we begin 2010, 

is to take us up on this. Trying something 

new takes energy, and so this is the perfect By Tric ia M . OliverThe 2009–10 Massachusetts Bar Association House of Dele-

gates met for the second meeting of the association year on 

Thursday, Nov. 19 at the Mass Mutual Center in Springfield. The 

full agenda indicated a busy start to the association year, as of-

ficers and section leadership brought forth a collection of timely 

and relevant proposals for the House to consider.

cOMMiTTee, Task fOrce prOgress repOrT

After calling the meeting to order, MBA President Valerie A. 

Yarashus provided her report. She informed the group that she 

received word from Gov. Deval Patrick’s office that the closing 

of the Bridgewater Treatment Center was put off indefinitely. 

The MBA first corresponded with the governor’s office on this 

issue in October with a letter in support of keeping the facility 

open.
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By kelsey saDOffS itting on a desk in Ben T. Clements’ new law office, next to 

a framed drawing from his little girl of the two of them 

playing hockey, is an inscribed photo from Gov. Deval Pat-

rick. “To my favorite lawyer,” is scrawled across the bottom of 

the photo, which features three smiling attorneys: Clements, Pat-

rick and Michael J. Pineault, who was the governor’s deputy 

chief legal counsel.“I have been lucky in my career,” said Clements, who in No-

vember left his position as chief legal counsel to Patrick and 

launched his own firm, Clements & Pineault LLP, with 

Pineault.Clements, who Patrick calls “the father of ethics reform” in 

Massachusetts, is jumping back into private legal practice after 

serving three years as the executive branch’s top lawyer.

“I have held a series of challenging and rewarding positions in 

the public and private sector and I have really enjoyed moving 

from one to the other and the ability to serve in both worlds,” he 

said.
A graduate of Dartmouth College, cum laude, and Cornell 

Law School, summa cum laude, Clements began his legal career 

with summer associate jobs in New York and Washington, D.C., 

before serving as a law clerk for the chief judge of the U.S. Court 

Ben T. Clements: A Massachusetts attorney’s 

experience in political policy and private law

Photo by Merrill Shea

Ben T. Clements spent three years working at the Massachusetts Statehouse as Gov. Deval 

Patrick’s chief legal counsel, including shepherding through ethics reform legislation. He re-

cently returned to private practice.

By Bill  archaMBeaulTThe Massachusetts Bar Association has 

created a task force to put a human face on 

the impact that drastic budget cuts are hav-

ing on the courts.The Crisis in Court Funding Task Force 

will compile stories of hardship among 

public users of the court system and will 

present a report to the House of Delegates 

meeting in March. If endorsed, the report 

will support calls for the Legislature to ad-

equately fund the state court system, which 

was cut from an initial fiscal 2009 budget 
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force to address crisis 
in court funding

Criminal legislation, REBA appeal case, medical 

marijuana top November HOD meeting agenda
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Although the question is not com-
pletely settled, the employment an em-
ployer provides to an at-will employee 
can constitute suffi cient consideration 
to establish an enforceable non-com-
pete agreement, and (particularly where 
an employment agreement is provided 
in advance, and executed at the time of 
hiring) has routinely been found to be 
valid.10 

Massachusetts courts 
haVe not enforced 
restrIctIVe coVenants 
Broadly or to preVent 
healthy coMpetItIon In 
the MarKetplace

Several principles have emerged in 
Massachusetts common law which will 
affect the ability of employers to en-
force non-compete agreements against 
departing employees. 

Non-competition agreements are 
construed narrowly and against em-
ployers in order to guard against the 
potential for unequal bargaining power 

that may be present in the contract.11 
They cannot be used solely to protect 
an employer from ordinary competition 
in the workplace.12 It is best to enforce 
these promptly, and an employer that 
fails to action to protect its interests 
after receiving notice of a clear viola-
tion may be found to have slept on its 
rights.13

A material change in an employee’s 
job duties and responsibilities will often 
result in a court fi nding that the agree-
ment governed only that prior position 
and has been rescinded.14 

If an employer discharges an em-
ployee prior to the expiration of an em-
ployment contract for a fi xed term that 

contains a non-compete provision, in a 
manner constituting a material breach 
by the employer, this has the poten-
tial to excuse the employee from the 
requirement to honor the restrictive 
covenant.15 

Finally, in a fairly recent case (up-
held on appeal), an aggressive lawsuit 
was fi led against a former employee to 
enforce a non-compete with what the 
court found to be an improper motive, 
brought based on limited investigation 
and ultimately insuffi cient evidence, 
which efforts completely boomeranged 
and resulted in the employer itself be-
ing found liable for an unfair act in 
trade and commerce. The employer was 

forced to pay treble damages and attor-
neys’ fees to its former employee.16 

conclusIon
Although the terms of many em-

ployment agreements may often be 
identical from one business to the next, 
whether or not enforcement of a non-
compete provision against an employee 
is reasonable under the circumstances 
will be determined by the actual facts 
presented by a given employee’s depar-
ture from an employer. Massachusetts 
courts have historically displayed a 
consistent willingness to examine these 
disputes in detail and take appropriate 
steps, including injunctive relief if 

See, e.g. Economy Grocery Stores 10)  

Corp. v. McMenamy, 290 Mass. 549, 
552 (1935); Sherman v. Pfefferkorn, 
241 Mass. 468, 473 (1922); see also 
Wilkinson v. QCC, Inc., No. 99-P-
1854 (Mass. App. Dec. 21, 2001) 
(unpublished memorandum under Rule 
1:28); Stone Legal Res. Group, Inc. v. 
Glebus, reprinted at 2002 Mass. Super. 
LEXIS 555 (Mass. Super. – Dec. 17, 
2002). But see IKON Offi ce Solutions, 
Inc. v. Belanger, 59 F.Sup.2d 125, 130-

32 (D. Mass. 1999); Tyler Techs., Inc. v. 
Reidy, No. 06-4404-BLS1, reprinted at 
21 Mass. L. Rep. 669, 2006 Mass. Super. 
LEXIS 59 (Mass. Super. Ct. – Suffolk, 
Oct. 30, 2006).

See, e.g. Sentry Ins. V. Firnstein,11)   14 
Mass. App. Ct. 706, 707 (1982).

See Lajoie Investigations, Inc. v. Griffi n, 12)  

reprinted at 1996 Mass. Super. LEXIS 
518 (Mass. Super. – March 11, 1996).

See, e.g. Stewart v. Finkelstone13)  , 206 

Mass. 28, 36 (1910); Alexander & 
Alexander v. Danahy, 21 Mass. App. Ct. 
488, 494-95 (1986); see also Optical 
Publ. Co. c. McCue, No. 83-0474-F, 
reprinted at, 1984 U.S. Dist. LEXIS 
17989, *17-18 (D. Mass. – Apr. 2, 
1984). 

See AFC Cable Sys. v. Clisham,14)   62 
F. Supp. 2d 167, 173 (D. Mass. 1999); 
Lycos, Inc. v. Jackson, No. 04-3009, 
reprinted at, 18 Mass. L. Rep. 256 , 
2004 Mass. Super. LEXIS 348, *10 
(Mass. Super. Ct. – Middlesex, Aug. 

25, 2004). 

See, e.g. Ward v. American Mut. 15)  

Liability Ins. Co., 15 Mass. App. Ct. 98, 
100-101 (1983).

See Brooks Automation, Inc. v. 16)  

Blueshift Techs., Inc., No. 05-3973-
BLS2, reprinted at 2006 Mass. Super. 
LEXIS 18 (Mass. Super. Ct. – Suffolk, 
Jan. 17, 2006), aff’d, 69 Mass. App. Ct. 
1107, review denied, 449 Mass. 1110 
(2007).

non-coMpeTe
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demand for policy limits by an injured 
party in a multi-claimant loss. When 
the evidence indicates that the claim 
exceeds policy limits, the insurer might 
want to seriously consider offering the 
limits of coverage (in exchange for a 
release extinguishing all liability in 
favor of the insurer, and insured – its 
right) even when there may be other 
potential claimants, depending on the 
facts of the particular claim. The court 
in the subject case rejected the insurer’s 
reason for not timely extending the pol-
icy’s coverage limits, which was that it 
needed to determine the exposure on 
the other claims and possibly divide the 
total coverage, in fairness to all claim-
ants and the insured. Though there was 
little discussion in the case concerning 
the claims of the other injured parties, 
it does not appear they had signifi cant 
value and two of the claims were never 
fully pursued. If those claims had been 
quickly presented with values obviously 
exceeding or approaching policy limits 
the situation would most certainly have 
changed, and the insurer would have 

been allowed – in fact, required – to co-
ordinate a division of the coverage lim-
its. The case makes one understand how 
a seemingly reasonable decision – and 
one likely made for what was thought 
to be an appropriate course of action to 
protect all parties’ interests – can have 
severe consequences if later deemed 
incorrect.

As a practice note, insurers should 
be advised that if the limits of cover-
age are not going to be immediately 
extended and further time is needed to 
investigate the claimant’s settlement 
demand, it is the safest bet to quickly 
inform the claimant of the need to inves-
tigate and notify the insured of ongoing 
developments.

Another option available to an in-
surer when faced with a diffi cult situ-
ation is to reject the policy limits de-
mand, and offer an option of indemnity 
to the insured for any damages that may 
later be awarded over the policy limits. 
In the situation where questions exist 
whether the settlement warrants pay-
ment of policy limits, this presents a 
way for insurers to insulate themselves 
from extracontractual liability down 
the road for the decision not to pay the 

policy limits in settlement. By making 
this offer, the insurer should not later 
be held responsible for damages (like 
those stipulated to in a judgment be-
tween the injured party and insured) as 
the insured would have no reasonable 
justifi cation for entering into an agree-
ment for judgment given that he or she 
would face no personal liability. This 
option remains available in those cir-
cumstances where there are questions 
whether the claim’s value exceeds the 
limits of coverage, and the insurer is 
being pressured to offer its policy lim-
its to settle the claim. n

Jon A. halaby is an attorney practicing with 
The McCormack Firm, LLC, mostly in the areas 
of automobile, tort, and construction liability, 
subrogation, fraud and insurance coverage matters. 
he has served as a panelist for Continuing Legal 
Education seminars on automobile liability, premises 
liability, insurance bad faith and wrongful death in 
Colorado and Massachusetts and is a former offi cer 
of the Colorado defense Lawyers Association. he 
presently serves on the Insurance and Bad Faith Law 
Committee for the Massachusetts defense Lawyers 
Association.
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necessary, to protect both employers’ and 
employees’ legitimate — but sometimes 
confl icting — rights when this happens.

Given the nearly unlimited variety 
of industry-driven issues confronted by 
both employers and employees when 
they part ways, Massachusetts policy-
makers should not overlook established 
precedence and well-developed common 
law before creating any new statutory 
standards (which may well have unin-
tended consequences) to govern such an 
occurrence. 

Our economy and region have tra-
ditionally provided a welcome home to 
many successful and growing business-
es, as well as their employees, under the 
current legal framework described above. 
Given the current economic climate, it 
would be wise to tread carefully before 
tilting — in either direction — this chal-
lenging but often fairly resolved balance 
of interests. n

Raymond P. Ausrotas is a partner at Todd & Weld 
LLP in Boston, where his practice focuses on 
commercial and general litigation, including trade 
secret disputes. Ausrotas is the vice chair of the 
Civil Litigation Section Council of the Massachusetts 
Bar Association for the 2010-11 term.
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IntroductIon
On May 10, 2010, the Supreme Ju-

dicial Court (SJC) issued a decision 
which interpreted the application of the 
commonwealth’s public construction 
competitive bidding laws to a situation 
in which a public university contracted 
with a private party for the development 
and maintenance of a newly constructed 
dormitory, by entering into a long-term 
lease. In Brasi Development Corp. v. 
Atty Gen.,1 the SJC found that based on 
the broad statutory language appearing 
in G.L. c. 149, § 44A (2)(D), the public 
construction bidding laws apply to the 
construction “of any building” undertak-
en by a public agency, even if the prop-
erty in question is actually owned by a 
private party.

Thus, the SJC determined that in cir-
cumstances such as those involved here, a 
long-term lease between a public agency 
and a private developer may be subject to 
the strict requirements for soliciting bids 
and awarding public construction con-
tracts as specifi ed in the competitive bid-
ding laws, where it is established that the 
public agency retains signifi cant control 
over the construction process.

The decision is important in that it 
provides some guidance to public award-
ing authorities, contractors who bid on 
public works and to the Attorney Gener-
al’s Offi ce, which enforces the competi-
tive bidding law requirements.

statutory fraMeworK
The commonwealth’s public con-

struction bidding laws2 provide the 
means for awarding authorities to obtain 
the lowest price that competition among 
qualifi ed contractors can secure and serve 
to establish an open and honest proce-
dure for fair competition among bidders 
for public contracts. St. 1980, c. 579, § 
55; St. 2004, c. 193. Section 44A (2)(D) 
of G.L. c. 149 requires that “[e]very con-
tract for the construction, reconstruction, 
installation, demolition, maintenance or 
repair of any building by a public agency 
…” must be awarded using the specifi c 
procedures set forth in G.L. c. 149, §§ 
44A to 44H.

As part of this comprehensive statu-
tory scheme, the public construction bid 
laws include requirements for certifi ca-
tion and prequalifi cation of contractors, 
intended to further the legislative goals 
of fairness and accountability.3 Before a 
prospective contractor may submit a bid, 
the contractor must be prequalifi ed by the 
Division of Capital Asset Management 
(DCAM) in order to certify the prospec-
tive bidder’s fi nancial status, experience 
and other information related to qualifi -

cations and responsibility.
DCAM issues certifi cates to eligible 

contractors, which indicate dollar limits 
for the projects on which they bid, to en-
sure that applicants are capable of under-
taking such construction.4 Where a con-
struction project is estimated to exceed 
$10 million, additional pre-certifi cation 
requirements apply.5 Only contractors 
who are pre-certifi ed are deemed respon-
sible and eligible bidders who may par-
ticipate in the process.

The attorney general is responsible 
for ensuring that the competitive bidding 
system is faithfully carried out and that 
public contracts comply with public con-
struction bidding requirements. The at-
torney general initiates investigations into 
potential violations through a proceed-
ing known as a “bid protest hearing,” in 
which the attorney general issues a writ-
ten decision, including factual fi ndings 
and determinations.6 At the conclusion 
of an investigation, the attorney general 
may elect to seek judicial enforcement of 
bid protest decisions.7

eVents surroundIng 
BrasI’s proposal to 
the unIVersIty of 
Massachusetts, lowell

The University of Massachusetts, 
Lowell (UML), part of the publicly-
funded state university system, wanted to 
expand the campus housing available to 
its student population within the city of 
Lowell.

The plaintiff, Brasi Development 
Corp. (Brasi), a private property develop-
ment fi rm, had not previously undertaken 
any student housing projects, and was not 
certifi ed by DCAM. Brasi incorporated in 
2005 for the sole purpose of purchasing 
and developing a particular parcel of land 
in Lowell, in close proximity to UML’s 
campus. Brasi purchased the parcel in 
2006, and at some point had previously 
approached UML about a project, but no 
agreement was reached.

During May 2007, Brasi obtained 
zoning approval from the city’s planning 
board to develop its property as a stu-
dent dormitory. The Court found that this 
change in zoning use provided Brasi with 
an economically viable use of the prop-
erty at the expiration of any agreement 
with the university.

About eight months after Brasi re-
ceived planning board approval, during 
February 2008, UML issued a request 
for proposals (RFP) to solicit bids for a 
privately developed housing facility for 
120-400 students, located in close prox-
imity to its campus. The RFP sought a 
fi ve-year lease with the potential to ex-
tend the agreement for two additional 
fi ve-year terms.

Although the RFP did not provide that 
the dormitory must be newly constructed, 
it contained UML’s design specifi cations 
for the square footage of rooms, win-
dow placement, ratio of parking spaces 
to apartment units, numbering system to 
be used for each room, security system 
devices compatible with UML’s network, 
the types and placement of vending ma-
chines, and a design concept consistent 
with the character of UML’s existing ar-
chitecture and with the City of Lowell.

The RFP included a sample “lease 
agreement,” and a general lease, which 
reserved to UML the right to approve 
all improvements, architectural design 
plans, construction materials and prod-
uct specifi cations. The sample agreement 
made future assignment of the agree-
ment contingent upon UML’s written 
approval, and prohibited granting any 
easement without UML’s assent. The 
successful bidder would also be required 
to give written notice before mortgag-
ing the property. The sample agreement 
granted UML a right of fi rst refusal to 
purchase the property, but that right was 
later waived.

The university would be responsible 
only for the lease payments, but not for 
any construction costs. The RFP further 
specifi ed that the selected bidder would 
bear maintenance and repair costs for the 
building and grounds during the lease, 
including snow and trash removal and 
daily cleaning, and would assume all op-
eration costs, such as utility payments, 
Internet and cable access.

However, any subcontracting of these 
services required UML’s advance ap-
proval. In addition, the successful bidder 
would be required to procure liability 
insurance coverage for the duration of 
the project, with UML to be listed as an 
additional named insured, and must pro-
vide advance notice before any insurance 

cancellation could take effect.
The RFP contained an occupancy 

schedule, under which any construction 
was to be completed within 15 months, 
and specifi ed that an occupancy date of 
either the fall of 2008 or August 2009 
was a critical factor in selecting among 
the proposals. The university would not 
be required to make any payments until 
the dormitory was available for occupan-
cy, and there were substantial penalties 
if the selected bidder failed to meet the 
deadline.

Although the bidding process was 
open, the RFP did not comply with the 
competitive bidding procedures set forth 
in G.L. c. 149, §§ 44A-44H. Moreover, 
the RFP expressly stated that the contract 
would not necessarily be awarded to the 
lowest-priced responsible bidder.

UML received seven responses to the 
RFP, including one from Brasi. Three of 
the proposals, including Brasi’s submis-
sion, were for new construction, while 
the remainder proposed to renovate and 
convert existing structures. Two bidders 
proposed structures without any modifi -
cations.

Brasi indicated its estimated con-
struction costs to be at least $25 million. 
On May 9, 2008, UML selected Brasi’s 
submission, subject to various additional 
conditions not included in the RFP. These 
conditions included a provision for UML 
to have the right for full review and ap-
proval of the site plans, and that Brasi 
hire a consultant approved by UML, or 
that UML be given greater control and 
sign-off on the project, including the 
right to attend weekly progress meetings 
during construction. On May 12, 2008, 
Brasi accepted UML’s conditions.

the attorney general’s 
InVestIgatIon

In response to a notice of protest, the 
attorney general initiated an investigation 
to determine whether UML’s proposal to 
build a student housing facility was sub-
ject to the public construction bid laws. 
The attorney general held a bid protest 
hearing on June 11, 2008, attended by 
representatives of UML and the protes-
tors.

While the attorney general’s bid pro-
test was pending, during August 2008, 
UML and Brasi executed a lease agree-
ment, in which the university would 
be obligated to pay annual rent of 
$1,702,000 for the fi rst year of the agree-
ment with subsequent increases up to 
$1,920,636 by the fi fth year, exclusive of 
management and maintenance payments. 
The subsequent rent payments would be 
negotiated. The agreement was for an 
initial fi ve-year term, renewable every 
fi ve years at UML’s option, for a total of 
30 years. Under the agreement, Brasi re-
mained the property owner.

On Aug. 13, 2008, the attorney gener-
al issued a bid protest decision, allowing 
the protest, based on the attorney gener-
al’s determination that the contemplated 
dormitory project is subject to the public 
construction bid laws. Based on the attor-
ney general’s bid protest decision, UML 
sent a notice to Brasi intending 
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characterIzatIon  
of cases/holdIngs

In a unanimous, populist decision 
that navigates closer to immortality the 
public’s rights in current and former 
tidelands, Joseph V. Arno v. Common-
wealth,1 required the Massachusetts 
Supreme Judicial Court to consider the 
interplay between the commonwealth’s 
system of land registration2 and the pub-
lic’s longstanding rights in geographic 
areas known as tidelands. 

The salient question of first impres-
sion was whether registration of a par-
cel of land may extinguish the public’s 
“trust rights” in “tidelands.”3 The SJC 
concluded registration cannot extin-
guish these rights, because neither the 
Land Court nor the attorney general has 
been legislatively authorized to do so.4

This note reviews Arno, as ampli-
fied by an immediately subsequent and 
more pragmatic decision by a divided 
SJC, Alliance v. Energy Facilities Sit-
ing Board,5 which concluded the Leg-
islature could allow one state agency to 
“stand in the shoes” of another, usual 
agency in reviewing tidelands-related li-
cense applications, without meeting the 
Arno-affirmed criteria for the permanent 
disposition of public trust rights.6 

Key underlyIng 
defInItIons of terMs

Before recounting the recent cases, 
it is helpful to pause to define the terms 
used frequently.

First, the land below the high water 
mark “since the Magna Carta” has been 
impressed with “public rights designed 
to protect the free exercise of navigation, 
fishing and fowling” and collectively 
known as “public trust rights.”7 These 
rights are currently held in trust for the 
people by the Massachusetts Legislature 
which, in usual circumstances, statuto-
rily delegates issuance of licenses for 
uses and structures on or in tidelands to 
the Massachusetts Department of Envi-
ronmental Protection (“DEP”), pursuant 
to Mass. Gen. Laws Chapter 91.8

Second, “tidal flats” refer to “the area 
between mean high water and mean low 
water (or 100 rods from mean high wa-
ter, if lesser)9; Third, “submerged lands” 
refers to “land lying seaward of flats.”10 

Together, tidal flats and submerged 
lands are referred to as “tidelands.”11 

Finally, “filled tidelands,” while not 
defined in the Arno case, are discussed 
therein (and comprise much of the City 
of Boston, for example).12 

coMMon procedures 
or processes for 
chapter 91 lIcensIng In 
relatIon to these cases

In practice, legal proceedings on 
the subject of public trust rights tend 
to concern filled tidelands, because few 
landowners or developers dispute the 
continuing public trust rights to access 
currently flowing tidelands. During pro-
ceedings to license structures or uses on 
tidelands, the state tends to focus on 
protecting water dependent uses’ capac-
ity to use waterfront sites and, of late, 
the general public’s recreational access 
for strolling along the waterfront. 

In general, the public is entitled to 
“fish, fowl and navigate” along current-
ly flowing tidelands between the high 
and low water marks. While a subject of 
great controversy and misunderstand-
ing among beachgoers, simply strolling 
or beach bathing is not legally within 
the general public’s rights on privately 
owned, currently flowing tidelands in 
Massachusetts.

Regarding filled tidelands, the state 
defines structured public walkways, 
such as “harborwalks” along the water’s 
edge, as “water dependent uses” and 
generally requires them to be built right 
at the water’s edge at a developer’s ex-
pense, whereas restaurant seating areas 
for dining near the water are defined as 
“non-water dependent uses,” and gen-
erally are required to be set back sub-
stantially from the water’s edge. Future 
litigants on this subject will find ample 
reference material in both the Alliance 
majority and dissenting opinions. 

AlliAnce’s MajorIty and 
MInorIty dIstInctIons 
of Arno’s holdIngs

Less than a month after releasing the 
Arno decision requiring express delega-
tion of authority to do away with pub-
lic trust rights, a divided SJC decided 
the Alliance case with the Chief Justice 
Margaret H. Marshall authoring the 
dissenting opinion and Justice Margo 
Botsford the majority. Marshall vocifer-
ously differed with the majority on the 
adequacy of the legislative delegation 
of authority to decide tidelands matters, 
which she distinguished from other del-
egations by referencing, among other 
things, the fiduciary nature of the Leg-
islature’s responsibilities in tidelands 
matters.13 

Arno’s fundamental holding over-
turns the lower court’s holding and 
concludes that not even the Land Court 
or the attorney general can “divest the 
public’s rights” in tidelands, absent an 
adequate delegation of authority to do 
so from the Legislature. The case also 
reaffirms that any successful legislative 
delegation of authority to extinguish 
public trust rights would be required to 
comply with the prerequisites articu-
lated in Opinions of the Justices.14 The 
Arno decision did not elect to empha-
size any particular prerequisite, other 

than to include the unusually assertive 
observation that an adequate delegation 
of authority for permanent extinguish-
ment of public trust rights “may not be 
possible.”15 

Arno also holds that public trust 
rights do not need to be included in Land 
Court registration certificates to remain 
extant, and that the Legislature is act-
ing as a fiduciary for the public, not as 
an owner, in exercising its authority. In 
practice, this means the frequent prior 
use of “reservation of waterfront rights” 
need not be included in the registration 
certificate to be nevertheless effective, 
because the rights already exist and the 
Land Court has no authority to take 
them away. 

If Arno navigated the existence of 
public trust rights closer to immortal-
ity, the majority opinion in the Alliance 
case built intervening breakwaters, with 
ostensible channel markers for proceed-
ing safely onward. By making it easier 
for the Legislature to provide for other 
authorities to make delegated decisions 
regarding public trust rights, however, 
it is syllogistic that it will be easier to 
dilute these rights or prioritize their ac-
tualization differently than prior state 
authorities have.

Reading both cases together, one 
concludes it is indeed not possible to 
extinguish public trust rights, once they 
have been found to have ever existed, 
without an express legislative delegation 
of authority to do so. Arno alone would 
make that express delegation very dif-
ficult to accomplish. But read with the 
Alliance majority, indirect expressions 
of intent to delegate authority would 
seem to suffice, particularly where the 
issue is which commonwealth entity 
has delegated authority to act with re-
spect to public trust rights as opposed 
to anyone (other than the Legislature) 
having authority to extinguish them en-
tirely. And, as noted in both the Alliance 
majority and dissent, the influence of 
current, politically favored movements, 
such as development of renewable en-
ergy resources, can realign perceptions 
of what matters in actualizing public 
trust rights. 

The delegation of authority issues 

addressed in Alliance were decided in 
the context of the politically charged 
subject of transmitting energy through 
state waters from what is slated to be 
the nation’s largest in-water wind en-
ergy facility in federal waters in Nan-
tucket Sound, a contextual fact both the 
majority and the dissent acknowledged 
as influential in all relevant proceed-
ings.16

The Alliance majority and dissent 
also both agreed that express delegation 
of authority to make decisions regard-
ing tidelands was necessary, but dis-
agreed as to whether the required del-
egation criteria had indeed been met by 
the specific legislation, which makes no 
mention of public trust rights.17 

In practice, the two types of del-
egated authority fuse when it comes 
to a particular project or geographic 
location. Put colloquially, once “the 
decider,” whomever that may be, has 
made a final decision about what is and 
is not an adequate actualization of the 
public’s trust rights in tidelands, that’s 
it for many generations to come. Most 
current Chapter 91 tidelands licenses 
bear extremely long terms.

And, as with many matters, who de-
cides often determines what is decided. 
Once a commonwealth license to use 
or build on tidelands has issued in final 
form by any state agency, be it the usual 
Department of Environmental Protec-
tion or the unusual Energy Facilities 
Siting Board, the public’s trust rights 
are treated as adequately actualized and 
are not available for debate or reconsid-
eration again until termination or extin-
guishment of the license, usually many 
lifetimes hence.

Also, as a matter of human nature, 
once the licensed project has been built, 
subsequent generations acclimate to the 
changed environment and find it non-
sensical, if not aberrant, to suggest ex-
tant public trust rights merit substantial 
current attention.18 

possIBle future 
lItIgatIon

There are a few other jurisprudential 
gems embedded in the extremely care-
fully written, useful and pro-public-
trust-rights Arno decision by the Hon. 
Robert J. Cordy.19 For example:

The •	 Arno decision recognizes that 
licenses to fill tidelands are gen-
erally revocable, and subject to a 
condition subsequent that they be 
used for a “proper public purpose.” 
The exact scope of the public pur-
pose “likely encompasses at least 
the conditions found in the licenses 
issued when the land was filled.”20 
This statement, hovering between •	
dicta and a mandate, poses sub-
stantial challenges for both proper-
ty owners and the Commonwealth, 
where very few filled tidelands 
are still being used for exactly the 
same purposes as when they were 
first filled. Practitioners providing 
legal opinions on tidelands com-
pliance matters may want to make 
note of the revocability of a license 
to fill, while observing that, to date, 
the Commonwealth has rarely re-
voked an otherwise extant fill li-
cense solely for a change in the use 
of the property. It is not yet known 
how Arno will impact the 

tidelands, submerged lands and public rights:

By Jamy Buchanan  
madEJa

Arno v. 
Commonwealth 
and Alliance v. 
Energy Facilties 
Siting Board
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In a surprising reversal, the U.S. 
Court of Appeals for the First Circuit re-
cently vacated its April 6, 2010 decision1 
in Mejilla-Romero v. Holder upholding 
the denial of asylum to a child. At a 
panel rehearing Aug. 6, 2010, the court 
remanded the case to the Board of Immi-
gration Appeals (BIA) with instructions 
to reconsider its decision de novo in light 
of its failure to apply child-sensitive ad-
ministrative guidelines and international 
norms for adjudicating children’s asy-
lum claims.2 The two panel decisions 
mark the first time the First Circuit has 
invoked the guidelines.

Issued by the United Nations High 
Commissioner for Refugees,3 the INS 
(now DHS)4 and the Department of Jus-
tice5 beginning in the late 1990s, the 
guidelines recognize the profound limi-
tations and vulnerabilities of children 
owing to their level of development and 
inexperience. As a result, they require 
adjudicators to give wide latitude to the 
oral testimony of children, and to accord 
greater compensatory weight to docu-
mentary and other objective evidence. 
The Second, Sixth, Seventh, and Ninth 
Circuits have all recognized and applied 
the guidelines over the last decade.6

The First Circuit’s about-face was 
ironic given the three-judge panel’s own 
failure to apply the guidelines back in 
April, when it found that the immigration 
judge had properly denied asylum. That 
lapse elicited a passionate dissent from 
Circuit Judge Norman H. Stahl, who ex-
coriated his colleagues for upholding a 
decision that relied almost exclusively on 
the oral testimony of a child to establish 
the factual basis of his past persecution 
claim. The failure of the majority to fol-
low established guidelines for adjudicat-
ing children’s asylum claims, he wrote, 
“has resulted in a decision that is both le-
gally incorrect and that inflicts a terrible 
human price on a child who has turned to 
the United States for protection.”7

Celvyn Asael Mejia Romero8 was 
13 years old when he testified before the 
immigration judge. He based his asylum 
claim on the persecution he had suffered 
as a member of a family engaged in a 

decades-long struggle for land rights in 
Honduras. Celvyn’s step-grandfather 
was a founding member of an organiza-
tion of landless peasants that had orga-
nized legal takeovers of idle land under 
land reform legislation enacted in the 
1970s. He was murdered in the 1980s. 
Celvyn’s uncle and two other family 
members were also murdered for their 
activism, the uncle when Celvyn was 
just 5 years old. The record included evi-
dence of government complicity in the 
murders, owing to the documented abil-
ity of the local landholding elite to oper-
ate vigilante groups with impunity.

Celvyn’s grandmother, with whom 
he lived together with two young cous-
ins, had established a home on idle land. 
This earned her the enmity of her wealthy 
neighbors — especially the family that 
had owned the land. A sustained effort to 
evict the newcomers ensued, producing 
a series of events that ultimately caused 
the grandmother to send her 11-year old 
grandson — unaccompanied — to the 
United States, where his mother had 
fled some years earlier. The last incident 
consisted of a terrifying assault inside 
the family home by a member of the 
landowning family, Hugo Mejia (no rela-
tion), who chased the elderly woman and 
three children wielding a machete, and 
proceeded to destroy the interior of the 
house and the crops planted around it.

The immigration judge denied 
Celvyn’s claim, finding that the child-
petitioner had failed to establish past 
persecution. The board and the First 
Circuit agreed. In so doing, the courts 
virtually ignored more than 1,800 pag-
es of supporting evidence, including an 
uncontested diagnosis of post-traumatic 
stress disorder that was unequivocally 
attributed to the attacks, the affidavits 
of five experts, and the testimony of the 
child’s mother.

As Judge Stahl pointed out in April, 
all three courts had based their conclu-

sions on the oral testimony of a child 
who, consistent with his age, was unable 
to articulate how and why he was harmed 
with any degree of complexity. As a re-
sult, the courts recounted the factual ba-
sis of the child’s claim in terms that were 
reductive to the point of caricature. The 
immigration judge described them as 
“a series of altercations with a disgrun-
tled neighbor.” According to the board, 
Celvyn’s “grandmother’s neighbor, Hu-
bert, destroyed his grandmother’s house 
and would call the respondent names and 
throw stones at him. The respondent did 
not know why Hubert did such things.” 
In the words of the First Circuit major-
ity, “Hubert attacked Mejilla-Romero’s 
grandmother’s home with a machete, and 
he once destroyed the garden.” That’s 
it for the persecution of this petitioner. 
Mere harassment or bullying, of course, 
does not constitute persecution. The 
First Circuit made passing reference to 
the murder of Celvyn’s family members, 
but failed utterly to link these murders 
to the family’s sustained involvement 
in political struggle with an entrenched 
landed elite and its government backers. 
Instead, it found that the fifth-grader’s 
testimony “contained no clear explana-
tion” for the motivation of “Hubert” or 
his family.

In his dissent, Stahl found that the 
majority’s mischaracterization of the 
facts necessarily produced a holding that 
failed to address the petitioner’s actual 
claim, preventing meaningful review. 
This failure alone, he wrote, called for a 
remand. But more troubling, in his view, 
was the majority’s failure to give effect 
to guidelines that required recourse to 
the objective record to supplement a 
child’s testimony. After his own exhaus-
tive review of the supporting evidence, 
Stahl concluded, “if this is not a case 
where we can reverse a denial of asylum, 
I have trouble imagining the set of facts 
that would permit such a reversal.”9 He 
observed in a footnote that the First Cir-
cuit is “among the least likely to reverse 
a decision of the BIA.”10

The petition for rehearing was 
brought by attorneys Nancy J. Kelly, 
John Willshire-Carrera, and the Harvard 
Immigration & Refugee Clinic of Great-
er Boston Legal Services. The UNHCR, 
the Center for Gender & Refugee Stud-
ies, Immigration Child Advocacy Proj-
ect, National Immigrant Justice Center, 
Tahirih Justice Center, professor Debo-
rah Anker, professor Rebecca Sharpless 
and professor David B. Thompson all 
joined as amici. n

Mejilla-Romero v. Holder,1)   600 F.3d 63 
(1st Cir. 2010).

Mejilla-Romero v. Holder, 2)  2010 U.S. 
App. LEXIS 16340 (Aug. 6, 2010) 
(rehearing).

UNHCR, 3)  Policies and Procedures in 
Dealing with Unaccompanied Children 
Seeking Asylum, February 1997.

Guidelines for Children’s Asylum 4)  

Claims, U.S. Department of Justice, INS 

Policy and Procedures Memorandum 
(Dec. 10, 1998), available at 1998 WL 
34032561.

Operating Policies and Procedures 5)  

Memorandum 04-07, Guidelines for 
Immigration Court Cases Involving 
Unaccompanied Alien Children, 
Executive Office of Immigration Review, 
U.S. Dep’t of Justice (Sept. 16, 2004).

Jorge-Tzoc v. Gonzales,6)   435 F.3d 146 

(2d Cir. 2006); Abay v. Ashcroft, 368 
F.3d 634 (6th Cir. 2004); Kholyavskiy v. 
Mukasey, 540 F.3d 555 (7th Cir. 2008); 
Lui v. Ashcroft, 380 F.3d 307 (7th Cir. 
2004); Hernandez-Ortiz v. Gonzales, 
496 F.3d 1042 (9th Cir. 2007); Zhang v. 
Gonzales, 408 F.3d 1239 (9th Cir. 2005).

Mejilla-Romer7)  o, 600 F.3d at 77 (Stahl, 
N., dissenting).

The child-petitioner’s correct name. 8)  

All facts, including descriptions of the 
underlying decisions, are taken from 
Judge Stahl’s dissent. See Mejilla-
Romero v. Holder, 600 F.3d at 76 (Stahl, 
N., dissenting).

Id.9)   at 92.

Id.10)   at 92 n.30.
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taking a second look at  
children’s asylum claims

Practice  
advisory:

By amy m. grundEr

By michaEl d. grEEnBErg

First circuit 
reverses decision 
for failure to take 
child-sensitive 
approach

obtaining an  
FBi criminal  
background check

Attorneys, especially those in the 
immigration field, need to review their 
client’s criminal history in a thorough 
manner. Clients are incomplete report-
ers of their criminal history, and it is 
not unknown to “forget” a previous 
removal case. This lack of accurate in-
formation can lead to an attorney plac-
ing the client in an untenable position 
by applying for a benefit the attorney 
believes the client is eligible for based 
on the information at hand.

It is always better to have a com-
plete criminal history, as it is a medical 
history for physicians. A Massachusetts 
Criminal Offender Record Information 
(CORI) check only shows matters re-
ported in Massachusetts, and not out-
of-state or Immigration and Customs 
Enforcement (ICE) arrests. A report 
from the Federal Bureau of Investiga-
tion can assist an attorney in rendering 
advice to the client.

It should be noted that an FBI record 
check is based on fingerprint submis-
sion of arrests. It is not always accurate 
as to eventual court dispositions, and 
not all arrests result in fingerprint sub-
missions to the FBI. It does not relieve 
the attorney of thoroughly examining 
the client’s memory, nor of obtaining 
referenced records.

The FBI more accurately refers to 
it as an FBI Identification Record. It 
is not only a criminal history/removal 
listing, but also a listing of certain in-
formation taken from fingerprint sub-
missions retained by the FBI in some 
instances in connection with federal 
employment, naturalization or military 
service. When dealing with ICE arrests, 
it will list the alien number assigned to 
the client by ICE, allowing the retrieval 
of Freedom Of Information Act (FOIA) 
information, or the checking of Immi-
gration Court records of proceedings.

The first step is to obtain the cli-
ent’s fingerprint set. This must be sub-
mitted on a standard fingerprint form 
(FD-258). I have found the easiest way 
to do it is with the use of a private in-
vestigation firm that does employment 
background checks. For a nominal fee, 
the client can privately obtain a copy of 
their fingerprints without any need for 
police involvement. Such firms can be 
found in the Yellow Pages.
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JUSTICE can’t wait
Court funding may be 

slashed again this year, and 
employees and resources are 
already stretched thin at over-
crowded courthouses, but an inten-

sive effort is underway to improve ac-

cess to justice in Massachusetts.
The courts’ commitment is re� ected in a 

two-pronged approach, with the creation of 

the Access to Justice Initiative last year and 

the recent expansion of the Access to Justice 

Commission.

The Winsor School, an all-girls high 

school in Boston, won the Massachusetts 

Bar Association’s 2010 Mock Trial State 

Championship, advancing to the national 

competition in Philadelphia May 6-9.
On the twenty-� fth anniversary of 

the competition, the Winsor School team 

bested Pioneer Valley Performing Arts 

Charter Public School of South Hadley 

by a 2-1 vote after a two-hour mock trial 

on March 26. The competition was held before 

hundreds of supporters and spectators 

in the Great Hall in Boston’s 
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REGIONAL DELEGATES
A listing of the 2010-11 nominees.

 2

EXCELLENCE IN THE LAWGlobe 
reporter will be honored at May 20 event.

11

SOCIAL NETWORKINGAvoiding social 
network risks in the workplace.
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BY BILL ARCHAMBEAULT

Despite 20 years of experience in 

securities litigation, it took two high 

school Mock Trial competitions for 

Kevin J. Diamond to realize he needed 

to reevaluate his approach in the court-

room.
“I found that my style should be 

tempered. That was probably the great-

est lesson,” said Diamond, a member 

of the Massachusetts Bar Associa-

tion’s Executive Management Board. 

“What I learned is subtleness is 

Boston all-girls high 
school wins state championship

Event inspires change 
in veteran attorney’s 
courtroom demeanor

The Winsor School’s co-captains, Amy Bridge, Maggie Yellen and Sanjana Sharma accept a $2,500 check from 

the Massachusetts Bar Foundation to defray the cost of travel to the nationals competition in Philadelphia. 

Standing with them are, from left to right: Hon. Peter W. Agnes Jr., 2010 Mock Trial Committee Chair Mary E. 

Bassett, Hon. Barbara Savitt Pearson, Hon. John D. Casey and MBF President Joseph P.J. Vrabel Jr.

PHOTO BY JEFF THIEBAUTH

BY JENNIFER ROSINSKI
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MBA Mock Trial marks silver anniversary

State renews access to justice effort, promises ‘demonstrable results’
BY BILL ARCHAMBEAULT

“I really feel that we are 
poised at an important mo-
ment, to make real prog-
ress in this area, thanks 
to the commitment of the 
leadership within the 
judiciary and the bar,” said the Hon. Dina E. Fein, who was ap-pointed special advisor to the Trial Court on Ac-
cess to Justice Initiatives.The two groups hope 

to play complementary 
roles as they determine what 

needs to be done to ensure 
better access to justice in Mas-

sachusetts, particularly for people of 

limited means, and then delivering mea-

surable results.The renewed effort comes in the 

midst of a perfect storm: funding for 

the courts continues to drop, legal 

services are forced to turn 
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BY BILL ARCHAMBEAULT

“I really feel that we are 
poised at an important mo-
ment, to make real prog-
ress in this area, thanks 
to the commitment of the 
leadership within the 
judiciary and the bar,” said the Hon. Dina E. Fein, who was ap-pointed special advisor to the Trial Court on Ac-
cess to Justice Initiatives.The two groups hope 

to play complementary 
roles as they determine what 

needs to be done to ensure 
better access to justice in Mas-

sachusetts, particularly for people of 

limited means, and then delivering mea-

surable results.The renewed effort comes in the 

midst of a perfect storm: funding for 

the courts continues to drop, legal 

services are forced to turn 
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to terminate their agreement on Aug. 20, 
2008. Brasi fi led the instant declaratory 
judgment action. The attorney general 
counterclaimed, seeking a determination 
that the bid protest decision be upheld. 
The parties agreed to resolve the matter 
through submission of cross-motions for 
summary judgment.

court’s legal analysIs
The issue before the Court was essen-

tially whether the commonwealth’s pub-
lic construction bid laws8 apply when a 
public agency enters into a contract with 
a private entity to build a facility on pri-
vate property, where the public agency 
retained signifi cant control over the con-
struction process.

In beginning its analysis in Brasi, the 
Court noted that in the context of other 
similar competitive bidding statutes, 
such as public procurement and public 
works, the SJC had previously found 
such competitive bidding laws may be 
broad enough to encompass long-term 
leases between public agencies and pri-
vate parties.9 The Court noted, however, 
that a determination as to whether a lease 
is subject to competitive bidding is a fact-
specifi c analysis, which cannot be based 
on any one single factor.

The SJC continued on in its analy-
sis to expressly agree with the Appeals 
Court’s most recent use of a multi-factor 
test in Andrews v. Springfi eld,10 decided 
under the same competitive construction 
bid law at issue in Brasi, G.L. c. 149, 
§ 44A (2)(D). In Andrews, the Appeals 
Court concluded that the City of Spring-
fi eld’s long-term lease agreement for the 
construction of an animal shelter was 
construction of a building by a public 
agency for purposes of the competitive 
bidding laws.

Without explicitly setting a new test 
to determine the application of the public 
construction bidding laws, the Appeals 
Court in Andrews considered several 
factors to be signifi cant in support of its 
decision: 1) the length of the lease term; 
2) the awarding authority’s detailed de-
sign and construction requirements; 3) 
the degree of the awarding authority’s 

control of the construction process; and 
4) the fact that the lease payments were 
more than the costs of constructing the 
building.

In reaching its conclusion, the Ap-
peals Court also relied on the awarding 
authority’s express intention, as stated in 
its RFP, that it sought to acquire an ani-
mal control facility for its long-term use, 
and to ultimately purchase the property at 
the end of the lease term, thus obtaining 
ownership of the facility through public 
funds. While agreeing with the Appeals 
Court’s analysis and conclusion reached 
in Andrews, the SJC held that no specifi c 
set of facts will be suffi cient for every sit-
uation. Thus, the Court adopted a total-
ity of the circumstances test, which takes 
into account the unique circumstances of 
each case.

The SJC found the following factors 
to be useful, but not dispositive, in de-
termining the application of competitive 
bidding requirements to “build to lease” 
agreements: 1) the degree of control the 
public agency retains during develop-
ment and construction of the project; 
2) the length of the lease, including any 
extensions; 3) whether public funds will 
be expended; 4) whether payments made 
under the agreement will essentially 
cover the construction costs; 5) whether, 
at the end of the lease term, the public 
agency retains a purchase option for a 
nominal sum, or the property would oth-
erwise be automatically transferred to 
the public agency; 6) whether the public 
agency, which initially owned the prop-
erty, sold or leased it to the private party, 
or the agency had a building constructed 
and then leased the newly constructed 
building; and 7) whether the building is 
of such a specialized nature that it would 
be unsuitable for another commercial 
purpose without signifi cant renovations.

The Court noted that if the terms of 
the RFP here were considered in isola-
tion, then the project would not have 
been subject to competitive bidding. The 
Court expressly found many of the RFP’s 
design requirements to be common and 
not indicative of a specialized level of 
design.11 Moreover, although the RFP’s 
provisions for the electrical system and 
security features were particular to meet 
the needs of the university, the Court 

noted that some level of customization 
of leased space is common and a ten-
ant’s involvement in that process will not 
convert a lease into a public construction 
agreement.

Nevertheless, the Court ultimately 
held that certain material differences be-
tween the terms of the RFP and the lease 
agreement which the university entered 
into with Brasi were critical to the de-
termination that the public construction 
bidding laws applied.

The Court found several factors to 
be material in reaching this conclusion: 
1) the project here involved creation of a 
new building; 2) located adjacent to the 
university’s campus and dependent on 
the use of the university’s own existing 
parking lot; 3) for which the university 
would grant to Brasi easements of un-
limited duration; 4) the university had 
the right to occupy the building for 30 
years, double the amount of time under 
the RFP; and 5) the increased degree of 
UML’s supervision over the construction 
process from that provided in the RFP, 
specifi cally the university’s contractual 
right to attend weekly construction meet-
ings and to approve and monitor the vari-
ous phases of the work in progress.12

prospectIVe IMpact
Brasi clearly establishes that a pub-

lic agency does not fall outside of the 
jurisdiction of the construction bid laws 
merely by contracting to lease privately 
owned property. Underlying the legisla-
tively mandated objectives to ensure fair 
and open competition for public projects, 
Brasi contemplates that leases which di-
rectly or indirectly use public resources 
to facilitate construction may be subject 
to the competitive procurement process.

Such competitive bid requirements 
may apply where an existing building 
will undergo extensive renovation to 
meet the needs of the prospective public 
tenant, even if the lease will not require 
“ground up” construction. For example, 
if a long-term lease requires that the 
landlord will make additions to an exist-
ing facility, it may be more likely deemed 
a construction project subject to public 
bidding. Conversely, it appears that when 
“build out” activities undertaken by the 
prospective landlord are limited in scope, 

involve only cosmetic changes, or when 
temporary public use is clearly intended, 
the lease is less likely to implicate the 
construction procurement laws.13

By adopting the attorney general’s 
longstanding “totality of the circum-
stances test,” Brasi requires consider-
ation of various factors, including wheth-
er the public tenant exercises signifi cant 
control over the construction process, the 
degree to which the lease payments are 
designed to recoup construction costs, 
and other indicia that the public agency 
is actually using the leasing mechanism 
as a means to construct a facility for its 
use with the ultimate objective of attain-
ing ownership. Therefore, the particular 
characteristics of the public agency’s 
RFP and resulting lease necessarily must 
be reviewed.

A public body otherwise subject to 
competitive bidding requirements would 
be well advised to consider whether its 
construction requirements as part of 
any lease with a private party would be 
deemed subject to the construction bid 
laws.14 To the extent to which an RFP 
would appear likely to implicate the con-
struction bid laws, a public agency should 
integrate terms and conditions into an 
RFP and lease which clearly describe the 
public agency’s obligations for procure-
ment compliance and notify prospective 
landlords and developers that they must 
assume such obligations.

Public agencies planning to issue an 
RFP for the lease of offi ce space or any 
other facility are encouraged to review 
their plans with the Offi ce of the Attorney 
General well in advance of publishing 
their solicitation, in order to discuss the 
likelihood that its specifi cations could be 
found to implicate the construction bid 
laws.15 Such a prospective review may 
also involve an analysis of whether the 
leasing arrangements are subject to other 
statutory procedures governing leasing, 
even where no construction is contem-
plated. For example, cities and towns 
are subject to G.L. c. 30B, § 16 when ac-
quiring rental space at a cost exceeding 
$25,000. n

*Karla E. Zarbo was counsel of record in Brasi 
development Corp. v. Atty Gen., 456 Mass. 684 (2010). 
Nevertheless, this article represents the opinions and legal 
conclusions of its authors and not necessarily those of the 
Offi ce of the Attorney General.

Opinions of the Attorney General are formal documents 
rendered pursuant to specifi c statutory authority; this article is 
not intended to be an offi cial Opinion of the Attorney General 
rendered pursuant to statutory authority.

sJc ruLInG: BIDDInG Laws
Continued from page 17

G.L. c. 149, §§ 44A-44H (West 2010).,8)  

See, e.g., Datatrol, Inc. v. State Purch. 9)  

Agent, 379 Mass. 679, 688 n. 7 (1980) 
(state lottery’s agreement to lease 
computer system was found to actually 
be a purchase agreement subject to the 
general procurement law, G.L. c. 7, § 22, 
where public agency retained purchase 
option at end of lease term).

75 Mass. App. Ct. 678 (2009),10)  

Cf. Andrews,11)   75 Mass. App. Ct. at 680-
81 (city-controlled design specifi cations 
by hiring architect to develop detailed 
design and construction specifi cations, 
incorporated in RFP, and required 
bidders to comply with them).

In light of the university’s 12)  

acknowledged urgent need for student 
housing, the Court found these factors 
to suggest that UML intended to exercise 
indefi nite use of the dormitory.

This approach is consistent with the 13)  

attorney general’s bid protest decisions, 
fi nding the construction bid laws 
inapplicable in circumstances where the 
lease term was capped by statute to 10 
years and the facility was intended to be 
used temporarily while construction of 
the public agency’s permanent facility 
was underway.

Moreover, although not addressed in 14)  

Brasi, the same considerations appear 

to apply to the long-term leasing of 
land for development of public works 
projects, typically governed by G.L. 
c.30, § 39M (e.g., athletic fi elds, 
running tracks, parking facilities).

It would also be advisable to consult 15)  

with the Division of Occupational Safety 
regarding the possible applicability of 
the commonwealth’s prevailing wage 
laws, G.L. c. 149, §§ 26-27H, inclusive.

For all your 
advertising needs 

in the Massachusetts 
Lawyers Journal, 

contact Mark Schultz. 

(617) 896-5323 

mschultz@
thewarrengroup.com

YOUR 
AD 

NEEDS TO BE 

HERE.



22  Massachusetts Lawyers JournaL  |  deceMber 2010  

MBA On DeMAnD is an innovative Massachusetts Bar Association member 
benefit that offers you the opportunity to watch an MBA program from the  

comfort of your home or office, at a time that suits your schedule.

Education 
anywhErE 
anytiME

 what to do about that FilE 
languishing on your dEsk

Friday, Dec. 3 •  noon–1 p.m.

 rElationship building 
during thE holiday sEason 

and bEyond

Friday, Dec. 10 • noon–1 p.m.

 traps For thE unwary

Friday, Dec. 17 • noon–1 p.m.

legal chats @ noon
Real-time, interactive Webcasts 
you can watch, and participate 

in, from the comfort of your 
home or office

NOTE: There is no on-site attendance 
available for Legal Chats. If you are 
unable to participate virtually, the 

recorded version of the program will 
be available at www.MassBar.org/

OnDemand, after the program takes place.

join the 
conversation

www.Facebook.com/MassBarAssociation

www.Twitter.com/MassBar

www.MassBar.org/LinkedIn

www.MassBar.org

The Massachusetts Bar Association invites you to join the conversation on 
any of the three social networking platforms it uses to share information 
relevant to the legal community — including MBA events, CLEs and news. 

You are encouraged to post items of interest to you and the greater legal 
community and to comment on items already posted. 

An innovative approach to Continuing Legal Education 
and other association offerings

Mba on dEMand

M
A

SS
A

C
H

U
SE

TTS BAR ASSO
C

IA
T

IO
N

1 9 1 1

www.Massbar.org/ondemand

Celebr ating a Century of serviCe to the  
publiC, the profession and the rule of law

100100100100M

ass
a

c
h

u
se

tts Bar Asso
c

ia
t

io

n




Massachusetts Lawyers JournaL  |  deceMber 2010  23

Commonwealth’s practices in this 
regard. Once such a site comes to 
the Commonwealth’s attention, a 
new license for ongoing uses and 
structures (or proposed new ones) is 
usually required, at which time one 
is expected to demonstrate a con-
tinuing “public purpose” for the fi ll, 
as well as provision for modern-era 
public access. The recent articula-
tion of “public purposes” made by 
the Secretary of Energy & the Envi-
ronment and published at 301 Mass. 
Code Regs. 13.04 is informative, in 
starting one’s analysis of adequate 
public purposes for previously 
fi lled tidelands on which the use has 
changed since the license or legis-
lative grant to fi ll, subject to condi-
tion subsequent, became effective. 
These new regulations correspond 
to the statutory changes made in 
response to a prior judicial decision 
and should be read in conjunction 
with the usual Chapter 91 “Proper 
Public Purpose” requirements de-
tailed at 310 CMR 9.31. 
Arno •	 observed that certain aspects 
of the public’s longstanding trust 
rights may remain in effect, even 
though they are not referenced 
statutorily in Chapter 91 and may 
never have been re-codifi ed since 
fi nding “offi cial expression in the 
Body of Libertyes or early colonial 
statutes.”21 The implication is that it 
is possible for an assertion of pub-
lic trust rights to be made which is 
not codifi ed in statute and for that 
assertion to nevertheless meet with 
success in the courts, if suffi ciently 
supported by historic evidence. Or, 
in the inverse, that it is possible for 
DEP to include in regulations public 
trust rights which are not referenced 
in the authorizing statute but are 
derived from the preceding historic 
legal authorities.

practIce IMplIcatIons 
of AlliAnce and Arno

As a practice note, the particular 
Arno matter is remanded for Land Court 
to reconsider exactly which geographic 

areas of the subject parcels on Nantucket 
Harbor were or are tidelands and there-
fore continue to host extant public trust 
rights (primarily a factual inquiry into 
historic tidal records). Locating historic 
tide lines is itself an arcane expertise.

In general, counsel to any current 
waterfront parcel owner would be pru-
dent to arrange to have reexamined Land 
Court registration decisions before as-
suming a pre-existing registration de-
cision remains valid with respect to an 
absence of public trust rights (and the 
consequential absence of need to secure 
a Chapter 91 license from the common-
wealth for structures or uses on the prop-
erty). 

Thus, contrary to the usual prac-
tice with respect to property which has 
passed through Land Court, prior Land 
Court registration cases involving cur-
rent or former tidelands are now suspect, 
with respect to extant public trust rights. 
In such a specialized area of law, it is not 
diffi cult to imagine the misreading of 
Arno (intentional or accidental) resulting 
in even factual fi ndings concerning the 
delineation and location of tidelands be-
ing newly challenged or “spooking” po-
tential lenders. A careful reading of Arno 
should result in all prior factual fi ndings 
by Land Court remaining unchanged and 
unchallengeable, such as a prior factual 
delineation of the specifi c location of the 
historic high water, from which one de-
fi ned the existence at any time of public 
trust rights.22

Post-Arno and Alliance, it remains 
entirely possible to methodically pro-
vide a respectable, reliable, useful legal 
opinion on the trust rights associated 
with any property. What are truly at risk, 
however, and truly susceptible to chal-
lenge, are prior registration cases in 
which public rights were said to be ex-
tinguished by virtue of the registration 
proceedings, having once existed. The 
distinction practitioners should focus on 
is whether the relevant Land Court ac-
tion was deciding a factual matter as to 
where tidelands were and were not, or 
a “policy” matter as to whether public 
trust rights should or should not be ex-
tinguished (as opposed to never having 
existed geographically). 

Factual research as to the current and 
historic extent of tidal infl uence on any 

particular parcel is usually well worth 
the investment, unless one’s client an-
ticipates complying with current state 
Chapter 91 licensing requirements using 
the state’s current presumptive jurisdic-
tional delineation. In practice, the vast 
majority of waterfront owners simply 
use the state’s presumptive jurisdictional 
line for tidelands, which is available by 
inquiry to the DEP.

After ascertaining the state’s pre-
sumed jurisdictional line, most devel-
opers seek to meet the usual licensing 
requirements of 310 CMR. 9.00 et seq. 
in order to proceed to develop without 
commonwealth opposition and delay. 
Some experts report that most relevant 
registered land parcels already contain a 
waterways encumbrance anyway, so the 
“practice problem” of public trust rights 
re-emerging from old Land Court deci-
sions should be limited to rare circum-
stances.23 

Neither Arno nor the Alliance matter 
had reason to address the looming is-
sue of sea level rise, anticipated in due 
course but as yet unquantifi ed in dimen-
sion, in relation to public trust rights (nor 
do they address the constant and current 
issue of changing tide lines and their re-
sulting changes to otherwise privately 
owned property). Arno makes it explicit 
that “because actual high and low water 
marks can change over time, the starting 
point for determining the public’s rights 
in tidelands (fi lled or unfi lled) must be 
the historic, or “primitive” high and low 
water marks.”24

It is also remarkable that the term 
“primitive” appears in the cited Opin-
ions of the Justices, supra at 900-901, 
and not in the DEP regulations. The cur-
rent statute legislatively defi ning public 
trust rights (Mass. Gen Laws Chapter 
91) states that the public has rights in 
all tidelands, not just past tidelands at a 
fi xed point in time. 

Thus, if over the decades, sea level 
in Massachusetts indeed rises, the lo-
cation of public trust rights should rise 
with it. The current Chapter 91 regula-
tions refl ect this intention by the manner 
in which “tidelands” are defi ned. (310 
CMR 9.02.) Future litigants may well 
seek to argue that once land has been 
registered, it should not be possible for 
geographic changes in the extent of tidal 

infl uence to newly encumber registered 
property with new public trust rights, 
but such arguments face strong winds in 
a leaky vessel. Such litigants will have 
to address the fundamental principle of 
Arno that “public trust rights do not need 
to be included in registration certifi cates” 
to exist.25

And, in addition to the statutory 
and regulatory references in Chapter 
91, many would also note an extensive 
line of cases maintaining that as littoral 
boundaries move inward, away from 
the sea, public trust rights move with 
them.26 It is worth recalling that it is not 
title itself which is at risk in such matters, 
but rather new obligations to the public, 
much like when stormwater changes cre-
ate wetlands on one’s property and, as a 
result, alter development rights.

In the end, Arno made clear that “title 
in tidelands is in a special category, dif-
ferent from ordinary fee simple title to 
upland property [and] the registration of 
title in tidelands does not lead to the con-
clusion that [the property owner] owns 
the soil at issue in unconditional fee 
simple title … . Rather, title in tidelands 
remains subject to public rights (unless 
properly extinguished).”27 

A future case will likely address yet 
again whether an attempt at extinguish-
ment of public rights in tidelands has 
properly satisfi ed the court’s articula-
tion of necessary legislative criteria. 
Stakeholders in that case, whenever it 
comes to pass, will cite the majority and 
the dissent in the Alliance matter, with 
both containing ample channels to diver-
gent results. Like the tide and tidelands, 
the jurisprudence does not disappear, it 
evolves or continues in changed form. n

The fee for the record is $18 and 
must be paid by money order or cashier’s 
check made payable to the Treasury of 
the United States, or by the use of a cred-
it card payment form found at www.fbi.
gov/about-us/cjis/background-checks/
credit-card-payment-form.

The client also must fi ll out and sign 
an applicant information form found at 
www.fbi.gov/about-us/cjis/background-
checks/ and click on Applicant Informa-
tion Form (pdf).

These three items are mailed to:
FBI CJIS Division-Record Request
1000 Custer Hollow Road
Clarksburg, WV 26306

The FBI suggests leaving 12 weeks 
for a response. It is possible the response 
will be “no record,” which is always good 
news. Remember, the failure to disclose a 
record may be considered fraud, and it is 
not unknown for an individual to be ar-
rested at a U.S. Citizenship and Immigra-
tion Services (USCIS) interview, always 
an embarrassing moment. You can pre-
vent these unpleasant consequences by 
this simple and inexpensive process. n

proportionally. This approach abandons 
“the all-or-nothing effect of the tradi-
tional contributory negligence rule,” in-
stead providing for some recovery if the 
jury fi nds the defendants even marginally 
negligent, Raymond v. Jenard, 390 A. 2d 
358, 361 (R.I. 1978).

As a threshold issue, then, a jury 
must fi nd both the plaintiff and defen-
dant negligent before apportioning neg-
ligence between them, Calise v. Hidden 
Valley Condo. Ass’n, 773 A. 2d 834, 837 
(R.I. 2001). Defendants become joint 
and severally liable for whatever amount 
the jury apportions to them collectively, 
G.L. § 10-6-2 (2009). They may seek 
contribution from other tortfeasors based 

on their relative degrees of fault, but not 
from settling tortfeasors, G.L. § 10-6-3, 
8 (2009).

VerMont
Vermont’s comparative negligence 

statute divides damage awards severally 
among named defendants in proportion 
to their causal fault, 12 V.S.A. § 1036 
(2009). Plaintiffs cannot recover if their 
negligence exceeds the negligence of all 
the defendants. If a plaintiff’s negligence 
is less than 50 percent, the courts will 
diminish the total damages by his or her 
proportional fault. Vermont only permits 
juries to apportion damages between 
named defendants, Levine v. Wyeth, 944 
A. 2d 179, 196 (Vt. 2006).

Joint and several liability principles 
apply to all other tortfeasors. The courts 

do reduce damage awards by the amount 
paid to the plaintiff pursuant to settle-
ment agreements, but defendants cannot 
seek contribution from joint tortfeasors.

How the New England states appor-
tion damages varies widely. An awareness 
of these differences can impact a case at 
all its stages, and accordingly, counsel 
should keep the differences in mind in 
selecting a jurisdiction for suit, and for 
evaluating the value of their case.

Whether in settlement negotiations or 
trial strategy, what state law applies may 
matter a great deal. n

Kenneth E. Rubinstein and Tobias W. Crawford 
practice in the commercial litigation practice group at 
nelson, Kinder, Mosseau & Saturley PC in Boston, 
and Manchester, n.h.
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Arno21)  , 457 Mass. at 454 n. 22.

Arno22)  , 457 Mass. at 437.

See, e.g. 23)  Brief of Defendant-Appellant at 29, Arno 
v. Commonwealth, 457 Mass. 434, (SJC-10559) 
Seth Schofi eld for Attorney General Martha 
Coakley).

See24)   Opinion of the Justices, 383 Mass. 895, 
900-901, 424 N.E.2d 1092 (1981); Arno, 457 Mass. 
at 436-437.

Arno25)  , 457 Mass. at 11.

See, e.g. 26)  Lorusso v. Acapesket Imp. Ass’n, Inc., 
408 Mass. 772 (1990); Lorusso v. Acapesket Imp. 
Ass’n, Inc., 1989 WL 1183738 (Mass. Land Ct. 
1989).

Arno27)  , 457 Mass. at 455.
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Yarashus provided her report. She informed the group that she 
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issue in October with a letter in support of keeping the facility 

open.
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By kelsey saDOffS itting on a desk in Ben T. Clements’ new law office, next to 

a framed drawing from his little girl of the two of them 

playing hockey, is an inscribed photo from Gov. Deval Pat-

rick. “To my favorite lawyer,” is scrawled across the bottom of 

the photo, which features three smiling attorneys: Clements, Pat-

rick and Michael J. Pineault, who was the governor’s deputy 

chief legal counsel.“I have been lucky in my career,” said Clements, who in No-

vember left his position as chief legal counsel to Patrick and 

launched his own firm, Clements & Pineault LLP, with 

Pineault.Clements, who Patrick calls “the father of ethics reform” in 

Massachusetts, is jumping back into private legal practice after 

serving three years as the executive branch’s top lawyer.

“I have held a series of challenging and rewarding positions in 

the public and private sector and I have really enjoyed moving 

from one to the other and the ability to serve in both worlds,” he 

said.
A graduate of Dartmouth College, cum laude, and Cornell 

Law School, summa cum laude, Clements began his legal career 

with summer associate jobs in New York and Washington, D.C., 

before serving as a law clerk for the chief judge of the U.S. Court 

Ben T. Clements: A Massachusetts attorney’s 

experience in political policy and private law

Photo by Merrill Shea

Ben T. Clements spent three years working at the Massachusetts Statehouse as Gov. Deval 

Patrick’s chief legal counsel, including shepherding through ethics reform legislation. He re-

cently returned to private practice.

By Bill  archaMBeaulTThe Massachusetts Bar Association has 

created a task force to put a human face on 

the impact that drastic budget cuts are hav-

ing on the courts.The Crisis in Court Funding Task Force 

will compile stories of hardship among 

public users of the court system and will 

present a report to the House of Delegates 

meeting in March. If endorsed, the report 

will support calls for the Legislature to ad-

equately fund the state court system, which 

was cut from an initial fiscal 2009 budget 
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