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SJC Chief Margaret H. Marshall
announces retirement in October
By MeGan Griffith
Supreme Judicial Court Chief Justice Margaret H. Marshall announced
her intention to resign by the end of
October 2010, citing her husband’s diagnosis with Parkinson’s disease as the
reason for her early retirement.
Marshall’s announcement comes
as the Massachusetts judicial system
continues to grapple with devastating
budget reductions. She said that her
decision to resign was made in spite
of budget cuts, emphasizing that “because of the budget shortcuts, it will
be difficult for the system to live up to
delivering justice.”
Marshall has spoken out forcefully
against budget cuts to the justice system, citing a report developed since
2002 on resources necessary for the
courts to function in Massachusetts.
Though she commended the courts’
employees for upholding justice, she
stressed that this could only work for
a very short period of time, saying, “It
is very possible to run a sprint if you
don’t have to run a marathon.”
The South African-born Harvard
alumna was appointed to the Supreme
Judicial Court by former Gov. William
F. Weld in 1996. She pointed to the
lack of justice in her childhood country
as one of the foremost reasons why she
respects the freedoms and justice accorded by the Massachusetts Constitu-

PHOTO BY MEGAN GRIFFITH

sJc chief Justice Margaret h. Marshall announces
her upcoming retirement at a press conference on
July 21 at the supreme Judicial court in Boston.
tion. Marshall saw her role on the SJC
as extremely important to protecting
those rights for citizens of Massachusetts.
“To one who loves the law as I do,
there is no greater joy than shaping the
law,” she said. “My presence on this
court is a great treasure.”
Throughout her tenure on the Court,
Marshall has overseen some controversial cases. The most famous is arguably Goodridge v. Department of Pub-

lic Health, in which the SJC approved
same-sex marriage in Massachusetts in
2003.
When asked about Goodridge,
however, Marshall responded, “For
me, every case has that importance. It’s
difficult to know which decisions will
have great impact.”
While on the SJC, Marshall has
authored over 300 decisions. Though
Goodridge will inevitably stand out for
many, she mentioned three cases that
she considered most important, based
on how often other courts considered
her decision. These included:
Haglund v. Philip Morris, Inc.,
where the SJC ruled that a cigarette
manufacturer could not defend against
lung cancer cases by asserting “unreasonable use” of the cigarette;
Renzi v. Paredes, where the SJC
ruled that a patient could sue for a lost
chance of survival due to a misdiagnosis; and
Salvas v. Wal-Mart Stores, Inc.,
where the SJC ordered certification of
a class action suit over lost wages and
employees’ meal breaks.
Marshall stressed that she valued
her time on the court and thanked both
Gov. Deval Patrick and Senate President Therese Murray for their help,
as well as the associate justices of the
SJC. “I feel very privileged to serve the
commonwealth,” she said, “but I take
great comfort knowing that with you
the court rests in wonderful hands.” n
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Calendar of Events
Handling depositions with confidence
tuesday, aug. 3, 2–5 p.m.
MBa, 20 West st., Boston
this seminar is a unique opportunity for attorneys with little or no
experience in taking depositions to learn how to handle specific issues
that may arise when preparing for, taking or defending a deposition.

district court survival guide —
criminal Practice
Monday, aug. 16, 4–6:30 p.m.
MBa, 20 West st., Boston
this seminar is designed to educate practitioners on the fundamentals
of criminal litigation in the district courts of Massachusetts.
topics will include arraignment, bail, trial and 209a practice.

fundamentals of effective discovery

trial Practice Luncheon roundtable series
Part ii: trial issues
thursday, aug. 26, noon–2 p.m.
MBa, 20 West st., Boston
in part two of the trial practice series, our panelists will
lead a discussion on specific aspects of the actual trial.
attendees will learn real-life courtroom skills and specific
strategies for implementing those skills in their practice.

tiMothy M. Warren Jr., ceO and Publisher
DaviD B. lovins, President and cOO
vincent Michael valvo, group Publisher & editor-in-chief

success on appeal
tuesday, sept. 14, 4–7 p.m.
MBa, 20 West st., Boston
learn the essentials of successfully handling an appeal, whether you
represent the party seeking to overturn or uphold the lower court’s
judgment. What really makes an appellate brief effective? What
makes an oral argument persuasive to today’s judges? this seminar
is suitable for experienced attorneys as well as beginners. learn
from a panel of experts with experience on both sides of the bench.

Wednesday, aug. 18, 2–5 p.m.
MBa, 20 West st., Boston
geared toward attorneys with little or no experience, this basic
seminar will provide practice tips and pointers for litigation
attorneys seeking an overview of formal discovery techniques.
learn how to implement a strategic discovery plan and utilize
discovery methods that will allow you to obtain the information
you need to successfully position yourself for trial or settlement.

fundamentals of a civil Jury trial:
courtroom conduct and Procedures

trial Practice Luncheon roundtable series

complex issues and emerging
trends in class action Litigation

Part i: Pre-trial Preparation and Jury issues
thursday, aug. 19, noon–2 p.m.
MBa, 20 West st., Boston
Join us for the first of two exciting luncheon roundtables that
will break down the various components of a trial and help
attendees develop and enhance their skills as trial attorneys.
top litigators in their respective fields will share practical
tips on effective advocacy and proper preparation.

tiMothy M. Warren, chairman

thursday, sept. 23, 4–7 p.m.
holiday inn, 700 Myles standish Blvd., taunton
this program is designed to educate lawyers and law students
about how to prepare for and conduct a civil jury trial in
the Massachusetts state courts from start to finish.

tuesday, oct. 5, 4–7 p.m.
MBa, 20 West st., Boston
the purpose of this seminar is to raise awareness of
complex issues and to provide an update on current trends
and recent developments in state and federal class action
litigation. the seminar will provide the perspectives from
plaintiff and defense counsel as well as the bench.
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Lawyers must work to improve
voir dire system in Massachusetts
By Marc Breakstone
and David White
Voir dire during jury selection has
been used in the United States for over
200 years and can be traced to the 1760
Massachusetts Jury Selection Law.
Therefore it is truly ironic that Massachusetts, the birthplace of the jury system, retains one of the most archaic approaches to jury selection.
According to The State of the States
Survey of Jury Improvement Efforts: A
Compendium Report by scholars at the
National Center for State Courts and the
State Justice Institute, Massachusetts
is one of only 10 states in the union in
which voir dire is conducted predominately or exclusively by judges.1 In 18
states, judges and attorneys share equally
in conducting jury selection. In 23 states,
voir dire is conducted predominately or
exclusively by attorneys.
The effects of an outmoded jury selection system are many, and none are
beneficial to our system of justice. Bi-

1)

Susan E. Jones, Judge Versus Attorney-Conducted Voir

Dire, “Law & Human Behav.,” Vol. 11, 131 (1987).
3)

V. Hans & A. Jehle, Avoid Bald Men and People with
Green Socks? Other ways to Improve the Voir Dire
Process in Jury Selection, 78 Chi-Kent L. Rev., 1179
(2003).

tions which go beyond the few ineffective questions to the venire required by
statute. According to the Massachusetts
Bar Association Judicial Preference
Guide, of the 42 Superior Court judges
who filed responses, six answered that
they always allow counsel to question
prospective jurors at sidebar, two frequently allowed counsel to participate,
15 never allowed counsel to participate,
and 19 rarely allowed counsel to participate. The unfortunate reality is that
a practice which excludes counsel from
voir dire examination leaves trial counsel with little information regarding prospective jurors.

Court-Driven Voir
Dire does not Elicit
Adequate Responses
The purpose of the voir dire examination is to determine whether a prospective juror will render a fair and impartial
verdict on the evidence presented and
apply the facts to the law as instructed
by the judge. Generally, trial counsel are
more familiar with the facts and nuances

4)

Dingle v. State, 759 A.2d 819, 829-29 (MD 2000); see
also Darvin v. Norse, 664 F.2d 1109, 1115 (9th Cir.
1981); State v. Ball, 685 P.2d 1055, 1058 (Utah 1984).

5)

Village of Plainfield v. Nowicki (3rd Dist., 2006) 367 Il.
App. 3rd 522, 854 N.E. 2nd 791, 794).

Striking a Balance
The appropriate role for the court
during jury selection should be as an impartial referee to ensure that neither party
unfairly indoctrinates or pre-educates
prospective jurors to a particular theory
or defense and to ensure the empanelment of the most impartial jury possible.
Lawyers should be permitted to ask jurors open questions properly crafted to
expose bias which might affect fair deliberation of the case.
The American Bar Association has issued a set of 19 principles which
7
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2)

Hon. Gregory E. Mize (ret.), Paula Hannaford-Agor,
J.D. & Nicole L. Waters, Ph.D., http://contentdm.
ncsconline.org/cgi-bin/showfile.exe?CISOROOT=/
juries&CISOPTR=112 (April 2007).

ased jurors are less likely to be identified
and end up being routinely seated to the
prejudice of parties. Attorneys are forced
to stereotype individuals in an effort
to exercise preemptory challenges effectively, in abrogation of the rights of
individuals to sit as
jurors. The only argument that can be
made for the current
Marc Breakstone
system is that it is
a little quicker. But
for parties who have
waited years (and
spent
thousands
of dollars on their
cases), a brief time
savings in voir dire
is hardly a bargain.
Unfortunately,
David White
judges in Massachusetts have been
extremely slow to change old habits, and
they have been reluctant to utilize ques-

of a case and, thus, are better suited to
formulate questions on those issues than
judges. Empirical research has shown that
juror responses to attorney questions are
generally more candid than to questions
from the judge because jurors are less intimidated and less likely to respond with
perceived socially desirable answers. 2
Furthermore, research has demonstrated that citizens are not likely to respond candidly to typical questions from
the court, such as “Can you be fair?” or
“Can you follow my instructions?” It is
highly unlikely that such closed-ended
and self-evident questions will produce
meaningful answers.3 Simply stated, a
perfunctory examination by a judge does
not “reveal preconceptions of unconscious bias.” 4
As one court has noted, “It is unrealistic to expect that any but the most sensitive and thoughtful jurors (frequently
those least likely to be biased) will have
the personal insight, candor and openness to raise their hands and declare
themselves biased.” 5
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The challenge of digital imagery
as admissible evidence
By anthony aBeln, esq.
With the host of technological resources at the fingertips of trial attorneys who can now inexpensively and
efficiently guide juries through dramatic
demonstrative aids — such as edited
video, digitally-generated animation,
and enhanced imagery — the question of
admissibility of technologically generated chalks and demonstrative evidence,
and the weight such images are given by
judges and juries, remains paramount.
Historically, trial counsel in medical
malpractice and personal injury actions
that center on missed radiological findings arrive at trial with sleeves of original radiology films and a light-box — the
document and the tool of the radiologist.
These films, however, have largely gone
the way of the Photostat — films are now
nearly exclusively viewed, produced and
disseminated in a digital format through
a computer-aided viewer with computeraided tools. In such cases, even slight
changes in contrast and brightness can
turn innocuous findings into dramatic (if
possibly illusory) evidence of disease. As
such, the admissibility of such images
face substantial new challenges. Not only
must attorneys confront issues surrounding how these images are produced, but
also how they were seen by a radiologist
at the time of the alleged negligence, and
under what conditions they were produced or altered as demonstrative aids at
trial. These become central foundational
questions.
Computer simulations, when provided in advance of trial, are admissible after the proper foundation is laid,
as described in Commercial Union v.
Boston Edison Co., 412 Mass. 545, 549
(1992) (requiring advance production
of computer-generated evidence as part
of evidentiary foundation at trial, and
demanding showings of computer functionality, complete and accurate input,
and community acceptance before admission). While no parallel rule exists
for digital imagery, the notes to the 2010
Mass. Guide to Evidence sec. 1002, state
that the “admission of digital imagery is
within the discretion of the trial judge,
provided that the evidence is accurate,
similar enough to circumstances at the
time in dispute to be relevant and helpful
to the jury in its deliberations, and its probative value outweighs any prejudice to
the other party.” Notably, the guide cites
to the recent Supreme Judicial Court decision in Renzi v. Paredes, 452 Mass. 38
(2008), as an example of the execution
of this principle. Citing Renzi, the guide
cautions that “’[c]oncerns regarding the
completeness or production of an image
go to its weight and not its admissibility.”
However, in the absence of a clear path
to admissibility; and particularly in light
of the Renzi decision, “admissibility”

and “weight” can become a morass and
nearly indistinguishable for the attorneys
and courts alike.
In Renzi, plaintiff alleged that the defendant had failed to properly interpret
hard copies of mammography “films,”
which led to plaintiff’s delayed diagnosis of breast cancer and ultimate death.
Staff of the plaintiff’s expert had digitally photographed the key mammography
films at issue. Plaintiff’s counsel published these copies to the jury in a jury
notebook and projected them on-screen.
These digital images were, the expert
testified, both the
“substantial equivalent” of the mammograms and “substantially different”
— in that the digital image showed
more “white” than
anthony aBeln
the originals (which
could be a potential
indicator of abnormal tissue). In short, a
hard copy of the different-yet-equivalent
digital photographs of the key mammography film were admitted into evidence
over the objection of the defendant, who
alleged that the difference in the film was
an enhancement that misrepresented the
nature of the film. The trial court found
that, despite differences between the
original films and the enhanced digital
images, it was “obvious” that the digital
images were being used as “demonstrative aide” (sic) for the jury.
Nevertheless, the trial court further
instructed the jury as follows:
“The original mammogram films
are in evidence. You will have them
with you in your jury room during deliberations. In addition to the
original mammograms, photographs
have been placed in evidence and
you were shown several screen projections of those mammograms. The
photographs and screen projections
are not a substitute for the originals,
but were allowed [in] evidence to assist you in viewing and comparing
the mammograms in question. The
Court ruled that they were admissible as substantial likenesses
of the originals. You will have the
originals and the view boxes with
you in the jury room. Although this
Court ruled they were admissible, it
is up to you to determine their usefulness to you and what weight, if
any, you attribute to them.” (emphasis added)
In upholding the trial court’s decision to admit the digital reproductions
of the mammograms and instructions to
the jury, the SJC cautioned that the trial
court’s instruction — that the images
were “substantial likenesses” of the orig-

inal mammograms — did not improperly
comment on the weight of the evidence;
rather, it was a product of the defense
counsel’s attempt to challenge the validity of the images themselves, ruling that
it was “a statement of the status of the
evidence made necessary by the defendants’ innuendos of trickery on the part
of the plaintiff.”
The implications of Renzi, however,
may blur the distinction between admissibility and weight of digital imagery.
Parties seeking to challenge either the
admissibility or the weight of digitally
altered images run the risk of engendering a limiting instruction such as that
upheld in Renzi — one that appears to,
on its face, inexorably intertwine the language of admissibility — whether or not
a judge is content that an image is a substantial likeness of another sufficient to
lay the foundation for its admissibility —
with issues of weight potentially neutralizing an effective cross-examination that
uncovers alterations during the process
of its generation. The New Jersey Appeals Court, in Rodd v. Raritan Radiologic Associates, 860 A.D. 1003, 1011
(2004) recognized the danger of unfettered associations that juries might make
when computer-enhanced digital images
made of radiology films are admitted
with the originals, noting that, even with
a light box view of the originals in hand

for a jury, “the very real danger persisted that the jurors could not erase from
their minds” the altered digital imagery.
In Rodd, moreover, the court held that
the use of digital mammogram images
even for mere demonstrative purposes
required advance notice, a showing that
the images’ probative value outweighed
its prejudicial effect, and testimony by a
person with knowledge of computer processes who can be examined and crossexamined.
So how does a practitioner address
the vagaries of admission or opposition?
If seeking to admit digitally enhanced
imagery as demonstrative aide, counsel should be prepared to support the
foundation through broad-based “process” testimony, such as that described
in Commercial Union, and be prepared
to explain why, and how, a digital image
differs from its original. In opposing an
attempt to admit such an image, a party
should strongly challenge the “process”
of its development, its potential prejudicial effect, and perhaps prepare its own
expert to opine as to the methods used to
alter the original imagery — with the caveat that the court, through an admissibility determination, may of its own initiative counterbalance challenges to process
before the jury. n
anthony abeln, esq. is an associate in the Boston
office of Morrison Mahoney llP. his practice areas
include professional liability defense, hospital
and medical law, product liability, pharmaceutical
litgation and commercial litigation. he can be
reached at (617) 737-8885 or via e-mail at
aabeln@morrisonmahoney.com
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Winning a medical malpractice
plaintiff verdict on the merits
By Jeffrey N. Catalano
We all know that a plaintiff’s verdict
in a medical malpractice comes around as
frequently as a lunar eclipse. Due to the
difficulty of winning such cases, malpractice filings have declined about 34 percent
since 2000.1 The tragic irony is that while
malpractice lawsuits and plaintiff verdicts
become increasingly
rare, there remains an
epidemic of medical
errors that kill nearly
100,000 people per
year and cost society $29-$38 billion
annually to care for
those injured through
medical errors.2 The
Jeffrey N.
trial system can serve
Catalano
a valuable role in
bringing attention to and remedying these
errors, while alleviating the substantial financial burdens incurred by the victims.
Unfortunately, due to a legal environment hostile to plaintiffs, which includes

lack of juror empathy, tort reform propaganda and limited voir dire, too many victims are left out in the cold. These impediments to justice are not likely to change
soon. So, like any threatened species, we
plaintiff lawyers must adapt to the present
environment in order to survive and thrive.
My partner Lisa Arrowood and I recently received permission to speak with
the jury immediately after a verdict for our
clients in a medical malpractice case. That
unique experience reinforced many of the
following concepts.

“Luck is the residue
of design.”

-- Branch Rickey

Jurors are more informed and better
educated than previous generations. Trust
them with authoritative information presented in a professional way. We learned
from our jury that, over five days of deliberating, they thoroughly analyzed the expert testimony and the medical literature to
reach their verdict. Ask your expert for the
most authoritative textbooks regarding the
medical issues in the case (such as those

2008 statistics recently released by the Massachusetts
Administrative Office of the Trial Courts.

3)

MBA “Guide to Judicial Practice in the Superior Court
of Massachusetts, 3rd ed. (2008).

2)

VanGeest, Jonathan B., and Deborah S. Cummins, Ph.D.,
National Patient Safety Foundation, An Educational Needs
Assessment for Improving Patient Safety.

4)

Palinkas v. Bennett, 416 Mass. 273, 277 (1993).

“Everyone has a plan
until they get punched
in the face.”

– Mike Tyson

One way to avoid a broken jaw is to
draft motions in limine and bench memos
that anticipate the left hook. Expect the
unexpected and move to preclude expert
testimony that’s beyond the scope of the
expert disclosure and/or speculative. Move
to preclude the defense from using the
plaintiff’s presenting condition (such as
high cholesterol, high blood pressure or
excessive weight), and/or alleged lack of
attentiveness to her health as evidence of
comparative negligence. The doctor takes

“Second that Emotion.”
– Smokey Robinson and the Miracles

The case we tried involved a tragic sudden death of a fine young college student
who left behind emotionally wrecked parents. Appropriately, that was not what won
the case for us. Resist the urge to overplay
the drama and stay one notch below the
jury in emotions. I often say in my opening that “This is an emotional case, but we
don’t want you to decide it on emotions.
We want you to decide it on the medicine.”
This gives you credibility and permission
to bring out necessary emotional testimony
later. We use close family members and
friends at trial to testify briefly about the
impact of the malpractice on the client.
Jurors would rather hear it from a witness
than from your client, who may seem selfpitying.
8
On the flip side of emotions, be
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YOU R
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rather
Dennis
DennisJ.J.Calcagno,
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Gamble?
Certain!

“By Declaration Liberty is Born. With
or be
Courage She is Nourished
and with
Unceasing Commitment She is Guarded”

G a m bl e?

Certain!

or be

— Eric Schaub

#

1)

used in medical school). Learned treatises
may carry as much weight as expert testimony. The New England Journal of Medicine, in particular, carries a lot of weight
around these parts. The Social Law Library
is an excellent resource for articles written
by the defendants or defense experts that
may contradict their anticipated testimony
at trial.
Also learn about the judge’s preferences in the MBA’s Guide to Judicial Practice
in the Superior Court of Massachusetts,
which contains many judges’ responses to
more than 50 questions on such matters as
voir dire, jury questions and admission of
evidence.3

each patient as he finds her, and all such patients are entitled to non-negligent medical
treatment and an undiminished recovery.
(This is also an important jury instruction.)
Defendants file motions to prevent us
from “sending a message to the jury” during closing argument. Practice some “judo
law” and file one preventing the defendant
from sending a message as well, such as
“Don’t make it so doctors can’t practice
medicine” (a hard-to-believe, real-life example). Prepare to strike the doctor’s selfserving testimony regarding her “custom
and practice” in the absence of foundation.
The doctor must testify that she had (1) a
regular response, (2) to a repeated situation, (3) with a specific type of conduct in
order to establish she had a routine custom
and practice.4
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Building a winning tort case
By Christina P. O’Neill
The phrase “litigious society” is almost always used in a negative connotation. But litigation that seeks compensation for a life-changing injury, the effects
of which can be lifelong, makes all the
difference to the plaintiffs involved. We
recently interviewed attorney Douglas
K. Sheff, the senior partner at Sheff Law
Offices PC. He is vice president of the
Massachusetts Bar Association (MBA),
past president of the Massachusetts
Academy of Trial Attorneys (MATA),
and a national workplace injury expert.
Contrary to their portrayal in popular entertainment, personal injury cases are extremely difficult to conduct,
Sheff says.

Workplace Injury
Specifically addressing workplace
injury tort cases, he notes that personal
injury law does not allow suits against
employers. Instead, it casts a wide net
covering anyone who is hurt due to the
actions or inactions of others. A successful workplace injury tort case needs
three elements: Liability, damages and
coverage. Bringing it to trial also requires proof of fault on the part of potential defendants.
In Massachusetts, some of the most
serious workplace injury cases tend to
spring out of construction mishaps and
product defects. While employers who
make workers’ compensation available
to their employees cannot be sued under
personal injury or wrongful death law, a
worker hurt on the job by an entity other
than the employer or a co-worker may
bring such a lawsuit. Workers’ compensation claims are limited to medical
expenses, replacement of wages, and to
a limited extent, compensation for scarring, disfigurement and losses of bodily
functions attributable to the workplace
injury. This leaves the potential for a seriously injured worker to never receive
adequate compensation for his/her loss,
including pain and suffering and loss of
enjoyment of life, Sheff says.
Construction cases are common
workplace injuries. Several subcontractors may work together at the same
time, so there are often many poten-

voir dire
Continued from page 3
define fundamental aspirations for the
management of the jury system. Principle
11 states, “Courts should ensure that the
process used to empanel jurors effectively
serves the goal of assembling a fair and impartial jury.” It provides judges and counsel
with model procedures which would promote the intelligent and lawful exercise of
for-cause and preemptory strikes of unfit
prospective jurors. It respects constitutional requirements as well as the privacy interests of prospective jurors, and proposes a
model system in which:
1) Jurors are initially questioned by the
court to determine minimal legal qual-

Don’t forget to check
us out online at

tial defendants from which to choose,
namely, the general contractor and its
many subcontractors. Massachusetts
has strict rules governing general contractors. For example, a “primary” or
general contractor shall not be relieved
of overall responsibility to create a safe
place to work under Massachusetts law.
Subcontractors must also ensure that the
workplace is safe. If a subcontractor is
liable, the general contractor is not necessarily also liable, Sheff notes.
To address the
complexity of targeting multiple potential defendants,
early and extensive
discovery, including
several sets of interrogatories, requests
for production of
documents, request
Douglas K. Sheff
for admissions, and
any necessary motions to compel is necessary. These should be followed up by
a series of depositions in order to determine the appropriate parties and responsibilities. Concerted effort in this matter
can target several potential defendants.

Product Liability
In product liability cases, an attorney
is often pitted against a large corporate
defendant and must establish sufficient
knowledge of the defendant’s processes
to make a solid case. Most successful
product liability cases are not manufacturing errors, involving a limited amount
of faulty items, but design defect cases,
involving all items in the category.
The key is to find “reasonable feasible alternatives,” Sheff says. The plaintiff should search all sources for design,
including sources suggested by experts,
and the defendant’s own patent portfolio, which might contain an unused
patent for a product that was safer but
more expensive to build. Then, there’s
the competition. “If I had Westinghouse
[as a client in a hypothetical elevator malfunction case], I’d go to Otis.
They’ve been studying the competition
for years,” he says. Sheff has actually
scrapped around in junkyards to find
evidence that would support a finding
on faulty design.
The plaintiff’s attorney must evalu-

ifications to serve in the case.
2) Each party has the opportunity under
the supervision of the court and subject to reasonable time limits to question jurors directly.
3) The Court has the responsibility to
prevent abuse of the juror selection
examination process and facilitate intelligent exercise of preemptory challenges.

The Role of Counsel
The process of bringing Massachusetts into the modern era of voir dire
continues to be a slow one. Voir dire will
never change unless counsel consistent-

www.massbar.org

ate the cost of the safety measure relative to the overall product cost. For example, a $5 guard on a $1,000 machine
is feasible, but a $1,000 interlock system
on a $2,000 item may not be. Including
a warning on the machine, which costs
pennies, is always feasible.
The goal of a plaintiff’s attorney is
to find a defect or defects that render a
product “unreasonably dangerous,” the
standard in any product liability case.
Ultimately a jury will have to find that
the product is indeed unreasonably dangerous in order for the plaintiff to prevail at trial.
Sometimes a product manufacturer
is bankrupt or otherwise “judgmentproof.” In that case, the plaintiff is not
necessarily precluded from pursuing a
case. Sometimes sellers and distributors
can be found liable for putting an unreasonably dangerous product into the
stream of commerce. The test is whether
the plaintiff used the subject product in
a “reasonably foreseeable manner.”
Product liability cases often involve
workplace machinery. In Massachusetts,
which has many old mill towns, this machinery is often outdated. In the event of
a serious injury involving a piece of machinery decades old, a defendant might
raise the “state of the art” defense. If the
subject machinery was safe at the time
of manufacture, it may be difficult or
impossible for the plaintiff to prevail.
Careful research must be conducted
in order to determine precisely when the
technology was developed relative to
the product. For example, Sheff cites a
case he describes as “significant” from
the 1980s in which he prevailed, involving the electrocution of a worker on a
machine manufactured in the 1940s. He
says he was able to establish that an interlock system, which would have disconnected the electricity at the time of
the accident, was actually available in
the 1930s.

TBI: Proving Future
Damages Today
One workplace injury often overlooked by lawyers and doctors alike is
traumatic brain injury (TBI). Sheff, a
national expert in this field, says that
one out of every 500 people in America
suffer TBI every year, with 60 percent of

ly press for improved methods of jury
selection.
Counsel should request expanded voir
dire in every case. The matter should be
brought to the court’s attention by motion
at the earliest appropriate instance, which
is usually the pre-trial conference. Counsel should be prepared with proposed voir
dire questions for approval by the court.
The questions should be open-ended, not
leading, so the prospective jurors will
candidly share their views and reveal any
potential bias. The questioning can be

cases involving auto accidents. But only
15 percent of TBI injuries are detectable
through MRI or CAT scans. “These are
tough cases,” he says.
Newer tests such as FMRI, PET, Tesla MRI, which offers higher-resolution
images than its predecessors, and Quantitative Electroencephalograph (QEEG),
can identify what is known as “diffuse
axonal injury,” in which fragile nerve
cells have snapped due to twisting and
shearing of the brain in sudden-impact
injuries.
“These new, yet reliable technologies
should be welcomed in our courtrooms
in order to provide a truthful demonstration of a plaintiff’s brain injury,”
Sheff says.

Loss of Earning
Capacity
One of the most important aspects
of proving damages in a tort case is to
account for any degeneration which will
occur in the future. “Just picture a horizontal line. Above that line your plaintiff
can work, below it, she can’t. Imagine
your plaintiff is just above the line but
degenerating,” Sheff says. “In a couple
of years she will slip below the line and
lose the ability to work at all. We must
get her compensation for a lifetime of
lost earnings and disability.
“The plaintiff attorney’s job is to artfully establish a likelihood that degeneration will occur, and demonstrate the
effect of same on the plaintiff over the
course of her lifetime,” he observes.
“A properly litigated PI case can
take thousands of hours, hundreds of
thousands of dollars, jury focus groups,
and up to a dozen experts to do correctly. But for those plaintiff attorneys
who constantly see PI plaintiffs getting far less than they need or deserve,
the stakes are worth it to get it right,”
Sheff says. n

Douglas K. Sheff is the senior partner at Sheff
Law Offices PC. He is vice president of the
Massachusetts Bar Association (MBA), past
president of the Massachusetts Academy of Trial
Attorneys (MATA), and a national expert in
workplace injury and traumatic brain injury.
He can be reached at dsheff@shefflaw.com
or (617) 227-7000.
Christina P. O’Neill is custom publications editor
at The Warren Group, publisher of Massachusetts
Lawyers Journal.

done quickly at side bar under the supervision of the judge. The trial judge should
recognize that the process will add only a
small amount of time to the length of the
trial, and will also ensure the fairest possible jury for all sides in the case.

For More Information
For additional resources, please visit
www.massbar.org/voir_dire. There you
will find sample motions and sample
questions which you can adapt to your
case. n

David White is a member of the law firm Breakstone, White & Gluck PC. He focuses his practice on personal
injury cases, as well as bad faith insurance and business cases. He is a past president of Massachusetts Bar
Association (2007-08) and is a frequent lecturer on a variety of legal topics regarding civil litigation. He can
be reached at (617) 723-7676 or via e-mail at white@bwglaw.com.
Marc Breakstone is a member of the law firm Breakstone, White & Gluck PC. He focuses his practice on
complex personal injury and medical malpractice claims on behalf of plaintiffs. He has been a member of
the Board of Governors of the Massachusetts Academy of Trial Attorneys for the past 15 years and is actively
leading campaigns to reform the jury selection system in Massachusetts. He can be reached at
(617) 723-7676 or via e-mail at breakstone@bwglaw.com.

Massachusetts Lawyers JournaL | august 2010

8

proBate

Mclane, Graf, raulerson & Middleton Pa

Estate and gift issues,
opportunities and pitfalls in 2010
By WilliaM v.a. Zorn and
ryan J. sWartZ
More than halfway through 2010,
most unresolved estate and gift issues
present in January remain. Congress has
not altered the estate and gift tax. No
formal procedure exists for allocating
basis to assets inherited in 2010. Legislation regarding short-term grantor retained annuity trusts (GRATs) and valuation discounts in family-held entities
is pending. And section 2511(c) of the
Internal Revenue Code1 has wreaked
havoc on certain gifting strategies. With
this uncertainty, it is vital for practitioners to understand the status of these
issues, what lies ahead, and current opportunities.
1) Estate and gift tax. The federal
estate tax is repealed for 2010. In 2011,
the federal estate tax exemption returns to
its pre-EGTRRA2 amount of $1 million,
with a maximum estate tax rate of 55
percent.3 The House of Representatives
passed a bill in December indefinitely
extending the 2009 estate tax exemption
of $3.5 million and a 45 percent estate
tax rate. The Senate has been unable
to pass a bill. With the November
elections looming, it will be unlikely
that Congress addresses the estate tax
prior to that time. If 2011 arrives with a
$1 million estate tax exemption and 55
percent tax rate, there will be a greater
need for credit shelter trusts, irrevocable
life insurance trusts and other estate taxsaving trusts.
One of the major impacts of the absence of estate tax is on drafting and
funding of trusts for married couples.
Many trusts include funding formulas
based on the current estate tax law and
require the use of a marital trust only
when needed to eliminate estate taxes.
Thus, in 2010, all trust assets would be
1)

2)

All references to the code
and section refer to the
Internal Revenue Code of
1986, as amended.
Economic Growth and Tax
Relief Reconciliation Act of

allocated to the credit shelter trust. This
may leave the surviving spouse with
less access and control than originally
expected, and create conflicts of interest between the surviving spouse and
the deceased’s children. The use of disclaimer trusts is one solution, allowing
the surviving spouse to accept trust assets or disclaim all or a portion of them
to fund the credit shelter trust.
The gift tax is not repealed in 2010.
Taxpayers have a $1 million lifetime gift
tax exemption. The
maximum gift tax
rate in 2010 is 35
percent.4 In light of
the 2009 gift tax rate
of 45 percent and
2011 rate of 55 percent, donors intending to make significant gifts could take
WilliaM v.a.
advantage of the 35
Zorn
percent rate.

2001.

7)

IRC sectionsection 1022(b) and (c).

IRC section 2001(c).

8)

See IRC sectionsection 671-679.

4)

IRC section 2502(a)(2).

9)

5)

IRC section 2702(b).

6)

IRC section 1014(a).

Careful attention should be given to which
grantor trust provisions are utilized in light of
Doherty v. Director of the Office of Medicaid,
Case No. 08-P-939 (App. Ct. June 18, 2009).

careful not to demonize the doctor unless
he or she deserves it. In our recent case,
the defendant doctor testified during her
deposition that she left her practice on
“good terms.” Afterward, we obtained
her personnel records that revealed she
was terminated following a pattern of
“poor performance.” At trial, my partner

3) Carryover basis and allocation of basis. Prior to 2010, the basis of
an inherited asset equaled the asset’s fair
market value as of the decedent’s date of
death (stepped-up basis).6 In 2010, the
basis of an inherited asset equals the decedent’s original basis in the asset (carryover basis). The impact of this rule is
mitigated for smaller estates. Property
passing to those other than the surviving
spouse receives a basis increase of $1.3
million and property passing to the surviving spouse, including QTIP property,
receives a basis increase of an additional $3 million (not to exceed fair market
value in both cases).7
The carryover basis rules pose administrative problems. For estates exceeding the basis increase amounts, the
executor must allocate basis asset by asset on Form 8389 and attach the form to
the decedent’s final income tax return.
There is a $10,000 penalty for failure to
file this form. The Internal Revenue Service, however, has not issued the form
yet. There is the additional challenge of
determining the carryover basis, as original basis information is often unascertainable. Counsel to fiduciaries must
consider tax filing positions carefully.
Fiduciaries and family members

2)
Pending
legislation
regarding GRATs
and
valuation
discounts. A donor transferring assets to a GRAT must
ryan J. sWartZ
retain an annuity interest for a term of
years.5 For gift tax purposes, the amount
of the transfer is the present value of the
annuity plus a statutory imputed rate of
return. If the actual rate of return exceeds the statutory rate, then the assets
remaining at the end of the term pass to
the remaindermen gift tax-free.
If the donor dies during the GRAT
term, the assets are included in the donor’s estate. To minimize this risk, a
short annuity term, such as two years,
is used. Further, short-term GRATs
capture rapid upswings in valuation.
The Small Business and Infrastructure

3)

cataLano
Continued from page 6

Jobs Tax Act of 2010, however, would
impose a minimum 10-year term. The
House passed the bill on March 24,
2010, but the Senate has not voted on
the bill. Because the bill would not be
retroactive, practitioners should take advantage of short-term GRATs now for
appropriate clients.
The use of minority and/or lack or
marketability discounts in family-held
entities such as Family Limited Partnerships can yield significant gift and estate tax savings. H.R. 436, introduced in
January 2009, provides that minority interests in a family-held entity that owns
non-business assets are not entitled
to such discounts. In its March 2010
budget report, the Joint Committee On
Taxation again referenced elimination
of these discounts. Again, practitioners
contemplating the use of valuation discounts should consider implementation
now.

first gave her the opportunity to correct
her deposition testimony, which she rebuffed, before crossing her heavily with
the termination letter. In closing, rather
than suggesting that they should find the
doctor a liar, I asked the jury rhetorical
questions about how they thought that
impacted her credibility. I find it is often
5)

For all your advertising needs
in the Massachusetts Lawyers
Journal, contact Mark Schultz.

(617) 896-5323
mschultz@thewarrengroup.com

better to lead from behind than to tell jurors what to think.

“never give in. never
give in ... never give in.”
– Winston Churchill

O’Connor v. Raymark Industries, Inc., 401 Mass.
586, 589 (1988).

At the end of an exhausting trial,
whether you sense victory or defeat, keep
Churchill’s famous quote in mind. In the
jury instructions, you must argue against
those that are inaccurate, unfair and biased.
We file a written opposition to the defendant’s instructions when they include inappropriate statements such as doctors are
allowed a “wide range” in their decisionmaking os
process,
or a doctor is not negligent
t
Make the m
if she relies on her “best judgment.” Such
of your MBA 10
nefits in 20 that suggest medicine is purely
be
statements
subjective undermine the law, which is
that there are accepted standards of care to
which all physicians are held.
Importantly, in your jury instruc-
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should be advised to locate and maintain
any records that substantiate basis. Conflicts of interest could arise and fiduciaries should consider obtaining releases
from beneficiaries before allocating basis to particular assets.
4) Section 2511(c). Effective only
in 2010, section 2511(c) provides that if
a transfer is made to a trust that is not a
wholly-owned grantor trust, the transfer
will be treated as a gift for gift tax purposes. Certain planning techniques are
impacted by this rule. Transfers to nongrantor Medicaid trusts will be completed gifts, even if structured to result in an
incomplete gift. The inclusion of grantor
trust provisions8 over both income and
principal should comply with section
2511(c) and still render the principal
non-countable for Medicaid purposes.9
Section 2511(c) also eliminates for
2010 a planning technique for business
owners selling businesses. To avoid state
income tax, a business owner may transfer ownership of the business to a properly structured asset protection trust created in New Hampshire (or a few other
states), and the out-of-state trust sells
the ownership interest. The trust can be
drafted such that transfers to the trust
are complete for income tax purposes
but incomplete for gift tax purposes.
Because the trust must be a non-grantor
trust to avoid state income tax, the business owner will need to utilize gift tax
exemption and might pay gift tax. Drafting the trust as a grantor trust to comply with section 2511(c), however, will
result in state income taxation. Business
owners contemplating the sale of a business and the use of the strategy are welladvised to postpone the sale, if possible,
until 2011.
Whether these issues will be resolved
by the end of 2010 remains to be seen.
One thing is certain — their resolution
will have a significant impact on the estate and gift planning environment. n
William v.a. Zorn is a director at Mclane, graf,
raulerson & Middleton, Professional association, and
chair of the trust and estate Department. he works in
Mclane’s Woburn, Massachusetts, and Manchester,
new hampshire, offices. he can be reached at bill.
zorn@mclane.com or (781) 904-2700.
ryan J. swartz is an attorney in the trust and estate
Department at Mclane, graf, raulerson & Middleton,
Professional association, and works in its Woburn,
Massachusetts, office. he can be reached at ryan.
swartz@mclane.com or (781) 904-2712.

tions emphasize the appropriate standard
for “substantial contributing cause,” i.e.
“something that makes a difference in the
result.” 5 I shudder to think how many cases
have been lost because the jury thought
“substantial” meant “very large.”

ConClusion

Good trial attorneys are true believers
in the ability of the legal process to improve
lives and remedy a terribly flawed health
care system. We should see the present environment as challenging us to perform at
an optimal level and to refine the art of our
trial advocacy. The jury, and our client, expects no less. n
Jeffrey n. catalano, esq. is a partner at todd
& Weld llP, where he concentrates on medical
malpractice and personal injury law. he is
secretary of the Massachusetts Bar association.
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Divorce and the military
By Gabriel Cheong, Esq.
The lives of military personnel are not
their own any more. They serve their country and when they are needed they must respond. They may be relocated or deployed
at a moment’s notice. When a family is
involved, the situation becomes even more
difficult. When both people are members
of the military and married, they will both
receive a Notification of Selection for Relocation and be relocated together.
However, the real problem exists when
the couple is divorced, they have children
and one parent needs to be relocated. Divorce is already a difficult situation regardless of how amicable the separation may
be without the added pressures of being
in the military. Dividing personal property
and assets is difficult, and may seem to
be the most important part of getting a divorce. However, when it comes to dividing
parenting time, the children in the divorce
have the hardest time. How can the parents
realistically share parenting time when one
parent is in one place and the other parent has been relocated far away? Or when
both parents are in the military and they
are both subject for relocation at any moment, how can a shared parenting schedule
realistically be implemented? The answer
is that it cannot.
When a couple is not married, or one
parent is no longer married to the other
parent and both serve in the military, the
military will not consider a joint relocation; therefore, one of the parents will have
to get sole physical custody of the child

family

and request that the child be allowed to relocate with them. The parents will have to
go to court and make a case for what is in
the best interest of the child. In civilian divorce proceedings, they must also make a
case for whether the relocation is a real advantage to the parent that needs to leave.
In Yannas v. Frondistou-Yannas, 395
Mass. 704, 711, 481 N.E. 2d 1153 (1985),
a non-military case about a mother wanting to relocate to
Greece with her
child, the Court sets
the procedure for determining the “best
interest” of the child
in a removal case.
The Supreme Judicial Court adopted
New Jersey case law
Gabriel Cheong
Cooper v. Cooper, 99
N.J. 42 (1984) at 53)
to determine that “the determination of the
child’s best interests requires that the interests of the custodial parent be taken into
account.’” Yannas, at 710; thus provides
the “real advantage” test.
In a military case, the real advantage
test, in a way, is already fulfilled because
the parent does not have a choice but to
relocate. The parents’ attorneys will then
have to make a case for why it would be
in the best interest of the child to stay with
one parent over the other parent. It is a
good idea for the parties to have a guardian
ad litem appointed to conduct an investigation and give the judge a recommendation. In a military situation, it just is never
realistic to have a joint physical custody

agreement because the living arrangement
for one parent can change from one day to
the next.
Needless to say, neither parent wants
to give up their time with their children.
Each parent may want equal time with
their children, and in a perfect world, a
joint custody arrangement would be part
of the agreement. Though for a parent this
may be ideal, for a child it can be extremely detrimental. Parents usually want to do
what will work best for them in a divorce,
while forgetting that the children are the
ones who are going to be living in two different places. Literally moving every week
and not having a set home can make a
child feel that his or her life lacks stability.
Not knowing where home is can also be
detrimental to a child, as friends at school
have one home and one bed while the child
with the divorced parents is in a different
place and different bed every other week.
If the child leaves something at mom’s
house, he does not have it for a week while
he is at dad’s house. This kind of schedule
for a child, although not ideal, can work if
the parents live close by each other. The
even bigger problem arises when the parents do not live close by or when their own
schedules and living arrangements are due
to change at any moment — the situation
most military families live with.
For divorce attorneys with clients in
the military, it is important to create an
agreement about what would happen if one
parent needs to be relocated or deployed.
The agreement would include which parent would get physical custody and what
the parenting schedule for the other par-

ent would be like. The agreement should
also include a provision about which parent will claim the child as a dependent for
the benefit of receiving the allotment provided by the military for dependents. The
military allotment is different from the tax
credit people receive for dependents. The
military provides a monthly allotment to its
members for their dependents. It does not
matter how many dependents a person has,
the allotment amount remains the same.
Having a plan in place from the beginning that allows one parent sole physical
custody and the other parent a parenting
schedule can help give the child a sense of
stability and normalcy even in the event of
a relocation, because nothing would really
change besides the child’s primary place
of residence. If the child is relocated with
the primary custodial parent, then his visits with the other parent will most likely
be just as his visits had been before: every other weekend or a summer vacation
visit. However, the ideal is not always the
most realistic choice, and more often than
not parents end up in litigation. Divorce attorneys need to think about all contingencies that can affect military families when
creating a separation agreement, such as
relocation, money and even death. Military
families should analyze what is best for
their children and what plan will provide
the most stability and normalcy for their
children’s lives when they already live
with so much change. n
Gabriel Cheong, Esq. is principal of Infinity Law
Group based in Quincy. He concentrates his practice
in family law and estate planning. He can be
reached at Gabriel@infinitylawgroup.com or at
(617) 273-5110. For more information, visit www.
infinitylawgroup.com.

Worley Conflict Resolution PC

Alternative dispute resolution:
The power of compassion and closure
By Sarah E. Worley, Esq.

Alternative dispute resolution (or
ADR), while not perfect, lends dignity
to an otherwise undignified experience.
Some litigants liken the experience of
answering interrogatories, producing
documents, and submitting to forensic or
physical examinations to a strip search.
An arbitrator or mediator who, by definition, has not been involved in and has
no stake in the outcome of the matter at
hand, is removed from tensions that may
have developed between litigants and
their counsel in the course of discovery.
While depositions, independent medical
examinations and other pre-trial events
take place on partisan turf, the office
of the ADR neutral is, and should be, a
symbolic sanctuary. Parties can air their
gripes in a fair space and, in a world in
which they may feel that they have lost
a certain amount of control, they can regain their footing. ADR is unique in that,
unlike other legal events that are governed by the Rules of Evidence or the
Rules of Civil Procedure, ADR methods
can be crafted to meet very specific design needs of the participants.
For instance, in some cases, one party does not want to be in the presence of
another, or one party does not want to
be present for the testimony of another,

#

There are two states of the human
condition that cause the most angst: first,
having something one does not want, and
second, wanting something one can’t
have. As bad as these two conditions are
standing alone, when experienced together, they can pose a seemingly insurmountable challenge.
The arena of litigation is filled with
cases that represent the merger of these
undesirable conditions. While not every
matter involves what the public commonly refers to as “personal injury,” it is
safe to say that every injury — whether
physical, economic or intellectual — is
personal. No one engages in litigation
because every aspect of their life is in
harmony; if you are sitting on the other
side of the table from a lawyer, something has gone wrong.
Regardless of the nature of the underlying problem, most legal disputes
and most litigants have something in
common. With the exception of a very
small population of outliers who thrive
on controversy, most people do not want
disruption in their lives. They do not
want to be injured, or unemployed, or on

the losing side of a business venture, or
in conflict with their neighbor. They find
themselves in the unfamiliar, and uncomfortable, world of litigation because they
have something (whether it is a medical
condition or economic circumstance or
domestic dispute) that they do not want.
At the same time, the average litigant
wants something they cannot have. They
want a quick resolution, or a guarantee
that their life will
go on as before, or
a sum of money
that they have determined will justify the angst they
have endured. In the
world of civil litigation, it is rarely the
case that any resoSarah E. Worley
lution is quick or
satisfying. Our process moves slowly and rarely results in
what anyone would characterize as justice. Rather, litigants who are unhappy
to begin with, regardless of whether their
role is that of plaintiff or defendant, follow their lawyer-guides through an imperfect system that, more often than not,
ends with some level of disappointment
for all.

or a parent prefers a child to hear some,
but not all, of a presentation. In mediation, the structure of the event is limited
only by the imaginations of the parties.
Conversely, the format of arbitration is
more formal but, in most instances, the
parties can consent to a certain degree
of flexibility. In either case, the key is
open communication between the party
representatives and the neutral. If parties
want or need a particular accommodation, they should communicate that to
their representative, who in turn can convey the same to the neutral. Too often, a
party who is already dismayed by one
aspect or another of their predicament
will assume that their request as to ADR
format cannot be accommodated and
they will choose the self-limiting path
of never raising the issue. One of ADR’s
greatest gifts is its spectrum of options;
parties and their counsel should never
hesitate to inquire about the same.
Similarly, non-monetary options
abound — often exclusively — in the
world of ADR solutions. Thanks to an
unhealthy combination of cynicism
and media portrayal, parties sometimes
assume that their own attorneys are
interested mostly in what they themselves will get out of a case. To the
contrary and, again, setting aside the
outliers, most counsel of repute want
a happy client first. Regardless of side
in a legal dispute, an apology goes a
long way towards resolution, as does
common courtesy and compassion.
Depending on the particular
10
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The Cummings Properties decision and
acceleration of rent clauses three years later
By Lawrence G. Green
It has now been more than three
years since the Massachusetts Supreme
Judicial Court published its decision in
Cummings Properties, LLC v. National Communications Corporation, 449
Mass. 490 (2007), in which it enforced
a liquidated damages provision that
called for an acceleration of all future
rents in a commercial lease. The decision sent shockwaves throughout the
Massachusetts bar, and the real estate
bar in particular, as it had been almost
universally assumed that acceleration
of rent clauses were highly unfair and
ultimately unenforceable.
As opposed to a promissory note situation, in which acceleration upon default makes perfect sense, given the fact
that the maker of the note actually has
received the funds, why should a tenant
be required to pay all future rents upon
default, given that the tenant simply receives an entitlement to lease space as
opposed to actual funds? And especially given that the landlord is no doubt
evicting the tenant and taking back the
space upon the default, why should the
tenant be required to pay all future rents
for space that it can no longer use?
The Cummings result is equivalent

to requiring a defaulting party under a
real estate purchase and sale agreement
to forfeit 100 percent of the purchase
price, if the liquidated damage clause
so specified, as opposed to the typical
5 percent or 10 percent — clearly an
unfair result.
To this day, real estate practitioners
in Massachusetts are still shaking their
heads about the Cummings ruling. So
where do we stand
three years later?
There has been
a dearth of case law
interpreting or applying Cummings.
We know that the
SJC relied upon
Cummings in NPS,
LLC v. Minihane,
Lawrence
451 Mass. 417
G. Green
(2008), in which it
ruled, in a case including a license for
luxury seats, that there is no mitigation
of damages defense to a valid liquidated
damages provision. Cummings has also
been cited in other liquidated damages
cases, see, e.g., Eastern Floor Services,
Inc. v. RBC Industries, Inc., 2008 Mass.
App. Unpub. LEXIS 555 and Edlow
v. RBW, LLC, 2010 U.S. Dist. LEXIS
50519, but again, these cases were not
in the context of a commercial lease

mba quarter

and acceleration of future rents.
So where are the court decisions
applying Cummings in the context of
commercial leases and acceleration of
future rents? Remarkably, there are no
published cases in this context. Informal discussions with members of the
real estate bar would suggest that Cummings may provide valuable leverage
to landlords both in terms of deterring
defaults and in post-default settlement
negotiations. Yet when it comes down
to actually litigating an acceleration of
rents clause, the absence of any reported decisions over the past three years
might suggest a degree of gunshyness
on the part of landlords and their counsel to actually litigate an acceleration of
rents clause to final judgment.
And that may well be explained by
the continued recognition on the part
of landlords and their counsel, even
three years after Cummings, that an acceleration of rents clause is ultimately
unfair. Indeed, some members of the
real estate bar are advising their landlord-clients against uniform invocation
of acceleration clauses, out of concern that, notwithstanding Cummings,
such clauses are ultimately difficult to
enforce in court. These attorneys are
advising their landlord clients to craft
more reasonable liquidated damages
clauses, calling for one year’s rent, or
alternatively calling for acceleration of
future rents only to the extent that the
rent rate exceeds market value.
Under Cummings, a liquidated damages provision will be enforced if two
criteria are satisfied: first, that at the
time of contracting, the actual damages
flowing from the breach were difficult
to ascertain, and second, that the liquidated damages represents a “reasonable
forecast of damages expected to occur
in the event of a breach.” 449 Mass. at
494. The two-part test articulated in
Cummings should properly give a landlord pause and should not be the deathknell to a tenant, even though the burden of proof rests with the tenant. Under
Cummings, the tenant has the burden of
showing that the liquidated damages
clause is a “penalty, [citations omitted]

that is, that the amount it agreed to pay
was disproportionate to any reasonable
estimate of likely damages at the time
the lease was executed.” 449 Mass. at
497.
In Krasne v. Tedeschi and Grasso,
436 Mass. 103 (2002), the SJC recognized that a landlord has a duty to mitigate damages following termination of
a lease. Notwithstanding the NPS, LLC
v. Minihane decision, the landlord’s
history in mitigating damages for a past
default no doubt is a factor in determining what damages could reasonably be
forecast in the event of a breach.
Accordingly, proper representation
of the tenant in defense of a claim for
accelerated future rents requires a presentation of evidence that the damages
that reasonably might be anticipated
following a breach would be substantially less than an acceleration of all
future rents. What has been the landlord’s track record in the past in reletting commercial premises following
a default? If space is typically re-let
within 6-12 months, why should a landlord, even in a declining market, expect
to receive 10 years of accelerated rent
when a default occurs in year one? This
is all fair game for discovery, and all
fair game for cross-examination of the
landlord by tenant’s counsel.
Thus, tenant’s counsel should attempt to negotiate an acceleration of
rents provision out of a lease, but if
that is not doable, there is opportunity
to successfully litigate against the enforceability of such a clause should
there be a subsequent default. Landlord’s counsel, in turn, should be circumspect about shooting for the moon
in pursuing a claim for accelerated
rents, and indeed, consider crafting a
more limited liquidated damages clause
to begin with. n

Worley
Continued from page 9

their clients fret for what must seem like
a long time over the promise of this one
event. Setting aside the instances of fishing expeditions or unmanageable expectations, the majority of parties look to
ADR as the light at the end of the tunnel,
and it can be, if they and their counsel
approach it with clear heads, reasonable
expectations, and a view that is sincerely
open to alternatives. A solution may not
be perfect, but resolution in and of itself
can be perfection. n

circumstances, to some who have suffered a worksite tragedy or injury at the
hands of a product or process, a negotiated agreement that incorporates a product review or policy change goes a long
way to resolving a dispute; at the same
time, such a step generally benefits the
alleged tort feasor as well. Catharsis is
good. Returning again to a reflection on
human nature, the notion that one has
saved others from a bad experience can
have value, and that value should not be
underestimated in the course of a negotiated settlement.
Finally, litigants come to ADR looking for a conclusion. Very few attorneys
have only one case and very few litigants have more that one legal matter in
which they are engaged at any particular
time. While attorneys engage in ADR
in the midst of other scheduled matters,

Lawrence G. Green is co-chair of the Business
Litigation Department of Burns & Levinson LLP of
Boston. He has litigated numerous cases involving
commercial leases. He thanks Michael K. Sugrue,
an associate of Burns & Levinson, for his assistance
with case research cited in this article.

Sarah E. Worley is president of Sarah E. Worley
Conflict Resolution PC, a full-service private provider
of alternative dispute resolution services. The firm
offers mediation, arbitration, conciliation, case
evaluation, mini-trial, mock trial and summary
process trial, and has the capacity to run mock
trials and focus groups on-site. Worley can be
reached at (617) 419-1900 or via e-mail at sarah@
worleyconflictresolution.com.
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Choosing the right LLC act:
Massachusetts vs. Delaware
By John M. Cunningham
When you’re forming an LLC for Massachusetts clients, any of five powerful factors may require you to form it under the
Delaware Limited Liability Company act, 6
Del. C. section 18-101 et seq. (the “Delaware act”) rather than under the Massachusetts Limited Liability Company act (the
“Massachusetts act”). This may be so even
though the LLC will operate primarily or entirely in Massachusetts — and even though
many key provisions
of the Massachusetts
act are the same as
or closely similar
to provisions of the
Delaware act and are
obviously derived
from them.
However, as discussed at the end of
John M.
this article, forming
Cunningham
Delaware LLCs can
involve significant hazards for Massachusetts clients and their lawyers.
The five factors potentially requiring
the use of the Delaware act are these:
Sophisticated investors. Many sophisticated investors and lenders, both U.S.
and foreign, and their professional advisers, including especially their lawyers, are
familiar with the Delaware act and feel
comfortable working with Delaware LLCs.
However, many of them are unfamiliar with
the Massachusetts act and thus are reluctant
to do business with Massachusetts LLCs.
If, now or in the future, your Massachusetts
LLC formation clients will be dealing with
sophisticated U.S. or foreign investors or
lenders, you may have to form their LLCs
under the Delaware act.
“Everyone’s second choice.” The
non-Massachusetts members of a multimember LLC will often want the LLC to
be formed under the LLC act of their home
jurisdiction, not under the Massachusetts
act. However, the Delaware act is widely
regarded as the preeminent U.S. LLC act.
Thus, the normal compromise will be the
1)

Delaware act. As the saying goes, “Everyone’s second choice is Delaware.”

LLCs but that do not want the potential
risks and burdens of LLC membership.

The Delaware courts. The Delaware
Court of Chancery and the Delaware Supreme Court are widely viewed as the best
U.S. business courts, and they process LLC
litigation and other business litigation faster than the courts of most or all other U.S.
jurisdictions. The availability of the Delaware courts to handle Delaware LLC internal disputes, especially disputes involving
high financial stakes, is a major reason for
choosing to form LLCs for Massachusetts
clients under the Delaware act rather than
the Massachusetts act.

• Section 18-404(d) (second sentence).
Delaware act section 18-404(d) (second
sentence) provides in effect that under
specified circumstances, an LLC agreement may authorize actions by managers
(including even actions by a single manager in a multi-manager LLC) without a
meeting, without prior notice and without a vote. This provision, too, can provide powerful protections and benefits
to LLC promoters and others, including
lenders, that have important LLC stakes.

Specific Delaware act provisions.
The Delaware act contains numerous provisions that can be highly useful to particular
clients but for which there is no corresponding provision in the Massachusetts act. For
example:
• Section 18-1101(b). The cardinal provision of the Delaware act is section
18-1101(b), which provides that “[i]t is
the policy of this [act] to give the maximum effect to the principle of freedom
of contract and to the enforceability of
limited liability company agreements
[the Delaware term for operating agreements].” This provision gives LLC promoters, members, managers and others
with significant LLC stakes a high degree of confidence that the courts will
enforce even the most unusual and creative terms of their LLC agreement, including terms that may appear to judges
and other third parties to be oppressive.
• Sections 18-101(7) (seventh sentence)
and 18-302(e). Delaware act section 18101(7) (seventh sentence) provides that
persons that are not parties to LLC agreements may nevertheless have rights under them. Under Delaware act section 18302(e), an LLC agreement may provide
that the parties to the agreement may not
amend it except with the approval of a
third party. These two sections can provide crucial benefits to LLC promoters
and others that have substantial stakes in

These principally include Pointer v. Castellani, 455 Mass. 537, 918 N.E.2d 805 (Mass. S.J.C. 2009) (fiduciary case);
Billings v. GTFM, LLC, 449 Mass. 281, 867 N.E.2d 714 (Mass. S.C. 2007) (derivative jurisdiction); Smith v. Shining
Rock Golf Cmty., LLC, 2007 Mass. Super. LEXIS 222 (2007) (veil-piercing case); Rapoza v. Talamo, 2006 Mass.
Super Lexis 531 (2006) (dissolution upon LLC deadlock).

support services

• Series LLCs. Delaware act section 18215 provides for “series” LLCs. Series under section 18-215 function like
single-member LLC subsidiaries of
parent LLCs. However, no separate filing or franchise tax is required in order
to establish a series, and each series is
statutorily insulated from claims not
only against other series but even, amazingly, from claims against the parent.
Delaware case law. While there are
as yet very few broadly significant Massachusetts LLC cases,1 there is an extensive
body of Delaware LLC case law, and this
body of law is growing rapidly. In addition,
in deciding Delaware LLC claims, the Delaware courts routinely apply the vast body
of Delaware corporate and limited partnership cases.
The leading Delaware LLC case is Elf
Atochem North America, Inc. v. Jaffari,
727 A.2d 286 (Del. 1999). Among other
things, this case resoundingly reinforces
the plain meaning of Delaware act section
18-1101(b) (the “freedom-of-contract” provision noted above). Furthermore, it holds
that even seemingly mandatory Delaware
act provisions normally must be construed
as non-mandatory unless they are intended
to protect third parties. This holding constitutes a uniquely powerful weapon in
drafting LLC agreements to protect LLC
promoters and others with significant LLC
stakes.
However, use of the Delaware act can
involve significant hazards.
The complexity of the Delaware
act. The Delaware act is the lengthiest and
most complex of U.S. LLC acts, and it con-

Lawyers too often choose their process
servers for the wrong reasons, with price
almost always being the foremost, despite
the fact that the client and not the attorney
bears the cost. The attorney may have the
process served by a friend, client, family
member or an office staffer. None of these
people are professionals, and should they
be made to testify on the service, they may
be deemed to be prejudicial.
Choosing an inexperienced, unbonded
and uninsured process server with no train-

Delaware litigation of internal LLC
disputes. Delaware LLCs and their managers are subject under the Delaware act to
Delaware service of process. See Delaware
act section 18-104(a) (requiring Delaware
LLCs to have Delaware registered agents
and offices); section 18-109(a) (providing that serving as a Delaware manager
constitutes consent to Delaware service of
process). Excellent as the Delaware courts
may be, your LLC clients and the members
and managers of their LLCs may not want
to face the risk of defending Delaware lawsuits.
Exposure of non-Delaware lawyers to Delaware long-arm jurisdiction. Under a Delaware Court of Chancery
decision called Sample v. Morgan, 935 A.2d
1046 (Del. Ch. 2007), non-Delaware lawyers, even if they have only the most minimal Delaware contacts, may be subject to
the long-arm jurisdiction of the Delaware
courts in malpractice claims and other
claims relating to Delaware LLCs.
To sum up: There are many situations
in which you may owe it to your Massachusetts LLC formation clients to form LLCs
for them under the Delaware act. But doing
so may involve significant risks — not only
for them, but also for you. n
John M. Cunningham is of counsel to McLane, Graf,
Raulerson & Middleton, Professional Association,
and works in its Woburn, Massachusetts, and
Manchester, New Hampshire, offices. He is the author
of Drafting Limited Liability Company Operating
Agreements and, with Vernon Proctor of the Delaware
bar, he is the co-author of Drafting Delaware LLC
Agreements. Both books are published by Wolters
Kluwer Law & Business. He is licensed to practice law
in Massachusetts and New Hampshire. He publishes
a weekly blog on LLC formation practice at www.
cunninghamonoperatingagreements.com.

Guaranteed Subpoena Services Inc.

Process servers: Foot soldiers of the law
By Philip Geron

tains many pitfalls for lawyers unfamiliar
with it. For example, it contains several key
provisions that appear on their face to be
merely permissive provisions but that are
probably best construed as default provisions — i.e., as provisions that will govern
an LLC as if they were mandatory provisions unless the LLC agreement expressly
alters them. See, e.g., Delaware act section
18-601 (concerning interim distributions);
and Delaware act section 18-402 (third
sentence) (concerning manager removals).
Thus, you shouldn’t form Delaware LLCs
unless either (i) you yourself possess substantial Delaware act expertise; or (ii) you
associate yourself with another lawyer who
possesses it.

ing in both the rules of court or statutes
governing the service of process is another
mistake.
Most attorneys seem to regard the process server as a delivery person. They fail
to acknowledge that the process server is, in
fact, the bearer of bad news. Process servers
do not get a “thank you” from defendants or
witnesses when they are served, nor do they
get a tip for delivering the unwanted documents. Process servers are sometimes spat
upon, cursed, threatened, chased, and have
the papers, or whatever object is handy,
thrown at them. More seriously, process
servers have been maimed, hospitalized and

even killed while serving process.
The established, well-organized, longterm process servers should be the easy
choice. An established office, technologyexperienced inside and outside personnel
are an attorney’s best bet. Here’s a checklist: Does the company have a Web site
with an “about us” page along with an office tour? Is the process server listed with
the Better Business Bureau? Is the person
or company a member of the local chamber of commerce? Does the process server
have a listing with Dunn and Bradstreet?
How long has the process server been in
business? What is the person or company’s

background? Do other attorneys recommend
the process server? Is the process server an
equal opportunity employer?
Training meetings should be a part of
the operation of every process serving company. Process servers should be familiar
with rules and laws. Appearance, demeanor
and dress code should be professional.
To succeed, a process server must be a
good salesperson — confident, self-assured
and assertive. Process serving is not for the
meek and mild. It can be rewarding, profitable and one of the best experiences in
someone’s work life. It builds character, resulting in a better person. n
Philip Geron is principal of Guaranteed Subpoena
Services Inc., based in Mountainside, New Jersey.
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Presenting expert forensic accounting testimony
(And keeping
everyone awake
while you do!)
By steven dane
If there ever was an image that lacks
excitement and inspiration, it’s that of a
forensic accountant submitting a report
or providing testimony at trial. The mere
thought of it can put you to sleep! But
there are times when a forensic accountant can be crucial to the presentation of
your case and your ability to make that
case to the judge and/or jury.
This article will outline how to best
present the expert witness testimony
(and/or report) of a forensic accountant
who is serving as your expert. We’ll look
into what a forensic accountant is, what

they do, how they can provide support
for your case, and how to get their analysis and findings into evidence as clearly
and concisely as possible.

forensiC
ACCounting 101
Often a misunderstood term, forensic accounting involves providing an accounting/financial
analysis,
suitable
to a litigation setting, which provides
the basis for understanding and ultimately, resolving,
the financial aspects
of the matter being
litigated.
steven Dane
As such a broadly defined field implies, there are numerous situations and applications for foren-

sic accounting. I mention some of these
applications below because one of the
most common forensic accounting mistakes I notice is not hiring one in the first
place because the litigator does not realize that a forensic accountant could have
been helpful in a particular situation.
A forensic accountant can investigate
and analyze almost any type of financial
evidence. In doing so, to mention just a
few examples, such a person can:
• assist the authorities (or business) in
determining the amount of financial
fraud or theft that has occurred,
• review and analyze company records
in a shareholder/partner dispute,
• quantify the economic losses in
a personal injury or employment
claim,
• ascertain the economic losses in a
business interruption or other type

of insurance claim, or
• identify unreported income or assets
in a divorce.

hoW Best to
present results
Rather than address how a forensic
accountant does their work in terms of
identifying and calculating the damages,
let’s focus on how the results can best
be presented. First, be aware that while
many forensic accounting experts are
knowledgeable about litigation reporting requirements, you should ascertain
that up front. For example, if the reporting requirements of the federal rule of
civil or criminal procedure are applicable, make sure the expert is aware and
formats the report accordingly. Ditto for
any state or local rules that apply. This
point may seem obvious, but it can’t hurt
to be sure.
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Another area to work on with your
expert is to make sure the report/testimony to be provided lines up with the
legal claim you are making (or defending
against). For example, this includes making sure the timeframe for measuring
damages matches the timeframe in which
you are claiming the fraud occurred.
Also, make sure the forensic accountant has an exact understanding of
the assets in question. For example, a 50
percent interest in a property is not the
same as a 50 percent interest in a partnership that might own the property, even if
the partnership has no other assets. This
is because the legal and financial rights
of a direct owner in a property are not the
same as a 50 percent owner in a partnership, as the partnership agreement may
have terms in it that would cause the subject interest to have a different value.

Meeting A DAUBerT
ChAllenge

It is important that the forensic accounting expert’s testimony or report be
able to withstand a Daubert challenge
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should one be made. As you probably are
aware, the Daubert case established case
law standards for the acceptability and
admissibility of expert witness reports
and testimony. Therefore, the forensic
expert’s testimony and/or report generally must follow a methodology that is
testable, is subject to peer review and
publication, has a known or potential error rate, and is generally accepted in the
profession. In addition, the testimony
needs to be based upon sufficient facts or
data, be the product of reliable principles
and methods, and these methods need to
have been reliably applied to the facts of
the case.
While a forensic accountant’s work
is often very situation specific, there are
generally accepted methodologies to
the determination of financial damages
that should be considered to stay within
Daubert guidelines. The three most common are:
The “before and after” method — a
computation of damages by comparing
the results before and after the discernable event (e.g., the fraud) took place.

The “yardstick” method — a calculation of damages derived by comparing
the subject business to very similar type
and size businesses that have not been
subject to the damages in question.
The “but for” method — a computation of damages by determining what the
likely results would have been “but for”
the fraud or other issue(s) being examined.
If, however, the facts and circumstances of the case call for an alteration
of these common methods or use of different methods, it is important for the expert to state the appropriate reasons for
the alternative approaches being used.
As noted above, the situation specific
nature of forensic accounting work often
requires adjusting the approach for the
specific circumstances at hand.

persuADing juDge
AnD jury
Both in discussing the report preparation with your expert and preparing for
testimony, it is important to have the forensic accounting expert focus on getting

to the point as directly as possible. Focus
on what happened (or is alleged), how it
resulted in financial damages and how
the damages were computed.
While sufficient detail is needed to
show that a thorough job in calculating
the damages was done, eliminate details
or elaboration that is extraneous. Put another way, urge your forensic accounting
expert to resist the temptation to discuss
every little nuance or show off how smart
he/she is. In my experience, if you show
the judge and/or jury a clear path to the
goal line, they will follow it. n

Steven Dane, CPA/ABV, is a member of the ﬁrm
and heads the valuation and litigation support
services group at Kostin, Ruffkess & Company
LLC, a certiﬁed public accounting and business
advisory ﬁrm committed to helping clients succeed.
He has testiﬁed as an expert witness in numerous
cases in Connecticut, Florida and Massachusetts,
and he has valued more than 200 businesses. He
can be reached by phone at (413) 233-2313, by
e-mail at sdane@kostin.com or via the ﬁrm’s Web
site at www.kostin.com.
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1. Obtain lien waivers from all
downstream subs and suppliers. At
this stage of the game, it is simply too
risky for a general contractor not to require every subcontractor and supplier —
regardless of tier or contract amount —
to provide a lien waiver as a condition of
payment. Sure, such a requirement poses
an added layer of administrative hassle
for a project manager, but it protects a
general contractor from having to chase
a subcontractor who decided to make
a car payment with the disbursement
that should have gone to his material
supplier.
A GC should be sure that its subcontracts require lien waivers from all subcontractors and suppliers, and provide
for an absolute right of setoff against a
subcontractor’s balance for all payments
made directly to lower-tier subs or suppliers and/or attorneys’ fees incurred in
addressing any related matters.
Receipt of a Notice of Identification
should trigger an automatic procedure
whereby a joint-check is issued for all future payments made to that supplier. Finally, failure to provide proof of payment
for all labor, equipment and materials
should be expressly set forth as grounds
for immediate termination.

2. Prequalify owners. These days,
general contractors can be so relieved to
be awarded a job that they fail to do their
due diligence to ensure that the owner
has the means and intentions to meet its
financial obligations of the project. Such
a blind faith approach is an invitation for
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3. Go public. While the private construction market has yet to make a serious
rebound from this recession, the public
construction market has remained steady.
Many contractors are weathering the current economic storm by adapting their
operation to compete for public work.
Although the potential profit is
18
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Law Office Management Assistance Program

LOMAP: A resource for every attorney
By Rodney Dowell, Esq.

coupled with a great deal of common sense.
Both consultants are published regularly in
both local and national publications and do
CLE presentations locally and nationally
on these critical issues.

financial or operational success. These attorneys seek advice related to one specific
management or operations area, or they
may wish to conduct an office-wide audit
with extensive recommendations.
Many attorneys are also surprised at
how difficult it is to transition out of firm/
partnership or transition out of practice
completely. We have excellent resources
to help attorneys plan to make this transition go smoothly for the attorney and their
clients.

The Law Office Management Assistance Program (LOMAP) is a new program,
created and funded by Lawyers Concerned
Join the Bandwagon
for Lawyers Inc., to improve the businessmanagement skills of Massachusetts attorIn the three years since the program
neys through multiple means ranging from
was started, the demand for our services
telephone consultations, office consultahas grown dramatically. LOMAP consultions, educational programming, coaching
tants have traveled
services, publication of educational materifrom North Adams
als, and group meetings focused on office
to Cape Cod to meet
Easily Accessed
start-up and marketing. We recognize that
with attorneys and
Resources
even the most talented attorney may have
help them improve
no experience running a business, and more
their business manLOMAP provides many resources that
importantly, no training. Yet, we are profesagement skills. In
allow attorneys to easily access informasionals operating businesses and to do so
2009, LOMAP had
tion on which we commonly consult with
well, we need to implement proper busi165Assisting
new clientsMassachusetts
seekattorneys.
Most importantly is the Mass.
attorneys
ness practices in operations, management
ing
consulting
servicLOMAP
blog,
www.masslomap.blogspot.
Rodney Dowell
in establishing and institutionalizing
and finance. It is my belief that LOMAP’s
es, while
the
numbers
com.
We
also
have
professional office practices and an e-newsletter that foefforts to enhance business practices will
of attorney contacts were well over 5,000
cuses on law practice management issues
procedures to increase
their ability
allow Massachusetts attorneys to deliver
for that year.
with archived issues, and two podcasts, The
to
deliver
high-quality
legal
services,
higher quality legal services, strengthen
Un-Billable
Hour and The Legal Toolbox,
strengthen client relationships,
their client relationships and enhance the Rodney S. Dowell, Esq.
which can be and
downloaded from iTunes or
Benefits
for Allenhance
Lawyers
their quality
of Legal
life. Talk Network. Most common
DiREctoR,
LoMAP
participating attorney’s quality of life.
from
LOMAP consults with attorneys startquestions have been covered in one or more
Who Provides
ing their
first
practice,
those
who
need
to
of these
resources. Finally, any attorney can
free  Confidential  PraCtiCal
solutions
the Services?
improve their mid-career practice, and
sign up for our free marketing group which
Due to demand for the services, we
those who are closing their practice. We
meets monthly (September through June)
now have two full-time law practice manrecognize that every attorney at every stage
and features local experts on marketing,
agement consultants: LOMAP Director
has different needs and different skills
which we support with a Web site where
Rodney Dowell (me), and Law Practice
which require us to approach each consulparticipants can communicate and access
Advisor Jared Correia. I practiced law for
tation as the unique situation that it is. Ultirelated papers.
18 years after graduating from Cornell Law
mately, we
seek
to
provide
practical
advice
888.545.6627 | 31 Milk street, suite 815, boston, Ma 02109
LOMAP’s Independence
School in 1989, to practice in a large law
that works forinfo@MassloMaP.org
the attorney in front of| us.
www.MassloMaP.org
lawyers ConCerned
firm, a medium-sized firm, a small firm
We start with funded
our byStart-Up
Crashfor lawyers, inC.Although Mass.LOMAP works closely
and in a solo practice. Having establishing
Course, which includes a start-up kit. Afwith many bar associations and other ena small firm, I am familiar with the dayter finishing the course, attorneys can have
tities, it is an independent organization of
to-day realities of operating a law office,
access to our reference library, which connon-profit Lawyers Concerned for Lawand best practices for client management.
tains wonderful materials to help attorneys
yers Inc. Of primary importance is that all
Correia was also a practicing attorney in
in marketing, finance and operations. We
communications with LOMAP personnel
small law firms, where he developed excelare also available for ongoing consultaare confidential as provided by the Massalent skills related to the issues facing each
tions. For mid-career attorneys, we offer
chusetts Professional Rules of Ethics, Rule
one of our clients. Not only does he have
in-house consultations which usually focus
1.6(c). We are not legal counsel, however,
excellent experience, but his intelligence is
on streamlining bottlenecks, causing either
if we discover issues during our audit that

Your law
practice advisor.

Law Office Management
Assistance Program

support services

They should telephone me at (857)
383-3250, e-mail info@masslomap.org, or
visit our Web site, www.masslomap.org.

Is there a charge for its
services?
With one caveat, we do not charge for
our services. However, we are in the process of implementing an administrative
charge for a consult at an attorney’s office.
This will be a flat fee for administration
and to offset some cost of the trip. From a
cost basis, there is no better time than the
present to use our services. n
Rodney Dowell, Esq. is director of the Law Office
Management Assistance Program, which assists
Massachusetts attorneys in establishing and
institutionalizing professional office practices
and procedures. He can be reached via e-mail
at rodney@masslomap.org.

financial (or, on occasion, physical/emotional) wellbeing.
They are not inclined to ask for help
until things reach a breaking point. Some
are on the brink of bankruptcy (or in the
process of declaring it); others have sunk
into depression, in the more severe cases so
wrapped in a combination of worry and fear
of facing reality that they stop reading their
mail or answering the phone.
There is no shortage of attorneys who
would like to be doing “God’s work”
on behalf of the less
powerful or advantaged. Over time,
however, the real
need to pay the rent
and the student loan
Jeffrey Fortgang
installments becomes
a more pressing concern.
While a large law firm provides structure, and layers of institutional insulation
between attorney and client, the lawyer in
a solo or small practice (especially one with
no administrative staff running interference)
develops a direct, personal/professional re-

lationship with clients, which can easily
lead to going above and beyond a manageable level of time and effort. There’s also
a close-up awareness of the client’s own
financial burden. In response, not infrequently the lawyer will “throw in” many
hours of service (of which the client may be
completely unaware), billing for only what
he perceives the client can afford.
While this compassion is laudable, sacrificing to the point of ignoring one’s own
needs, in any line of work or any relationship, endangers one’s own survival. Attorneys who ignore the fact that their own
professional, financial or emotional ships
are taking on water find themselves going
down with the ship. In the long run, you’ll
offer less help to others if your own practice
doesn’t make it.
So, how do you shift the balance toward
taking good-enough care of yourself, even
while attempting to maintain your compassion and sense of duty toward others?

The Financial Side
Even those of us who are “good with
money” are not capable of seeing our own
financial pictures objectively. Are we taking

unwarranted risks? Are we unreasonably
depriving ourselves? Are we putting enough
away for our future goals, or a rainy day?
Should we be seriously considering bankruptcy rather than struggling to pay bills
and running up credit card balances? At
LCL, we have made referrals to credit counseling services (though some seem to be
more trustworthy than others, and there are
many times where their solutions are simply
unworkable) as well as financial planners.
An outside perspective can be very sobering, sometimes disappointing, but there is
relief in having faced the situation head-on.
Many lawyers would benefit from ongoing
consultation, monitoring income, expenses,
and evolving financial goals.

The Practice Side

One must face the fact that good legal
skills are not the same as good business
practices. Having someone else handle the
business and/or organizational component,
(a partner with different talents, an effective administrative staffer, etc.) can be very
valuable — the person, for example, who
“says no” to resource-draining clients and
potential clients, or insists that the lawyer
get paid for his or her time. It’s important to
engage in periodic reviews of all the business partner’s decisions, since some may be
less reliable than they appear.
19
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When I joined the staff of Lawyers
Concerned for Lawyers well over a decade
ago, I shared some stereotyped, mediabased perceptions of lawyers, so often
portrayed as wealthy, arrogant, combative
individuals who demand huge fees even to
the point of impoverishing their clients. I
was nevertheless drawn to the challenge of
finding a way to connect with them, and
mindful of the contrary fact that many of
my best friends dating to college were now
attorneys, and that most of the lawyers I
had met while doing inpatient psychiatric
work had been caring, sensible and respectful.
My years at LCL have cast the legal
profession in a very different light. In our
lawyer assistance program, we see many
attorneys who struggle to stay on top of
their bills, hate and avoid conflict, and
more than a few who are “too nice.” These
are the attorneys who take on clients of
limited means, and are so sympathetic to
their clients that they endanger their own

How should lawyers
access its services?

Lawyers Concerned for Lawyers

Give yourself a break, too
By Jeffrey F ort gan g,
Ph.D.

may violate the Rules of Professional Conduct, then we will notify the attorney of
our concerns, and, if appropriate, we will
suggest that an experienced attorney be retained to evaluate and resolve the purported
ethical problem, or notify the attorney of
appropriate resources that will help the attorney resolve any issue. The communications with our attorney clients are confidential, commensurate with the attorney-client
privilege, and that confidentiality may only
be waived as set forth in Rule 1.6, Massachusetts Rules of Professional Responsibility. Finally, we will be able to continue
to provide services subject to my discretion and my perception that the attorney
is responding to the concern in a positive
manner. If I believe that LOMAP is being
improperly used by the attorney, then I will
exercise my discretion to withdraw as a
consultant.
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Taking depositions the new-fashioned way
Internet text and
video streaming
ready for prime time
By kenneth a. Zais

internet streaming connects the court reporter and videographer to all parties in a deposition — regardless of
location — to follow the testimony.
Internet text and video streaming is a
progression of realtime reporting, whereby attorneys and legal team members
follow the text of the deposition on their
computers as the stenographer writes the
testimony. Now, remote parties can attend
online, saving travel costs and reducing
time away from the office. As with any
realtime deposition, a rough transcript
can be made available for review until the
final is produced and delivered.
Also, the video can be produced on
DVD with synchronized text, the way
you viewed it during the Internet video
stream. When you play the video, each
line of testimony scrolls as the witness
speaks — capturing demeanor, body language and tone of voice. Furthermore,
you can conduct text-based searches to
zero in on crucial statements, then eas-

ily create video clips to import into trial
presentation software.

WorlDWiDe DisCovery
The deposition in Los Angeles is of
the defendant, who is executive producer
of a media company. The similarities between the defendant’s hit video game and
your client’s prototype are based on the
same premise and too close to be merely
coincidental. You need to establish who
owns the rights.
Discovery in the case entails deposing witnesses throughout the country and
in Europe. Depositions are scheduled in
Boston, New York, Austin and London.
To keep costs manageable, depositions can be conducted over speaker
phone. The downside is you can’t observe
demeanor and body language. Videocon-

login: AttenD online

Instead, the associate, expert and
paralegal can be at your side from
their respective offices, through Internet text streaming, coupled with realtime. In addition, the associate will also
be connected via teleconference to be
able to ask questions. The expert and
paralegal, however, will not be
19

Designed for Lawyers
by Lawyers
With claims against practitioners on the rise, rest assured with
a customized and competitive malpractice insurance policy.
MBA Insurance offers one of the broadest malpractice coverages
in Massachusetts.
MBIA prices and policies are tailored to meet your specific
needs without compromising the appropriate levels of coverage
and protection.
Contact us for quality insurance products and unparalleled
customer service.

www.MassBarInsurance.org
B o s to n (6 1 7 ) 3 3 8 -0 5 8 1 • S p r i n g f i e l d ( 4 1 3 ) 7 8 8 - 7 8 7 8
E -ma i l : In su ra n ce @ M a s s B a r. o r g

#

These days, it can be said that all depositions are local.
How can that be? After all, you and
your associate are in Boston while the
witness and opposing counsel are in Los
Angeles. The expert you want on hand is
in New York and the paralegal on the team
is in the Atlanta office. You’ll all have to
go to Los Angeles to
get this witness on
the record. How is
that local?
With the latest developments in
court reporting technology, all parties in
complex litigation
can be present when
kenneth a. Zais
the deposition starts,
without boarding a plane. Everyone, including the court reporter and videographer — can be connected through Internet text and video streaming.
Turn on your computer. Open your
browser. Log in securely. And you’re
there. You are all on the same screen, so
to speak, across geographies and time
zones. Every medium — text, audio,
video — can be streamed, viewed and
shared.

ference is another way to go, requiring
lining up videoconferencing services in
all locations. While multi-point videoconferencing is possible, it isn’t always
feasible. Cost can be a factor and traveling to the facility might be inconvenient if
a site is not nearby.
Today, there are more options for
matching the right technology to the circumstances.
Let’s stipulate that for this key witness, you’ll go to Los Angeles to take the
deposition. The New York-based expert,
who has vast experience in the video
game business, can provide valuable insights based on her knowledge as to how
games are developed, acquired and produced. But round-trip airfare plus hotel,
transportation and meals will drive up
costs.
Your paralegal has been on the case
from the start and is indispensable when
reviewing documents and catching contradictory testimony. That’s another
round-trip ticket. The associate working
with you would like to go, but he is prepping for a trial and can’t afford the time
away.
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Commercial litigation: Keeping it digital
by James Berriman
In commercial litigation, the client’s business records are often a major
source of evidence. Today, most business
records are electronic rather than paper,
and have enormous efficiency advantages over paper.
Electronic documents can be
searched and sorted. They can be filtered
by date, keyword and type. Duplicates
can be removed automatically. The cost
of copying is minimal and every copy is
a perfect copy. They can be transported
at almost no cost, occupy virtually no
space and consume far fewer resources
than hardcopies. They can be reviewed
electronically, eliminating the need for a
paper-filled war room. The cost of handling and using electronic documents is
a fraction of the cost for an equivalent
volume of paper documents.
But many litigators negate many of
these inherent advantages by turning the
client’s highly-efficient electronic business records into paper documents for
the purpose of conducting the litigation.
However, the practice of printing and
producing hardcopy versions of existing electronic documents is drawing to
a close. The Federal Rules of Civil Procedure were amended in 2006 to specify
the forms in which electronic information may be produced. Unless otherwise
required or agreed, the producing party
has two options: either to produce the
files in the forms in which they are ordinarily maintained, or else to produce
them in other reasonably usable forms
(see Rule 34(E)(ii)). Many state courts
are adopting similar requirements.
As a practical matter, this usually
means that the producing party will either produce electronic files in their original native formats (as Word documents,
as Excel spreadsheets, as e-mail files,
etc.) or else convert them to an industrystandard electronic production format
that includes a TIFF image of each document, the searchable text extracted from
each document, and certain fielded data
(like e-mail header fields) extracted from
each document. The first option constitutes the form in which the files were
“originally maintained,” and the second
constitutes another “reasonably usable”
form. The second option is usually a better choice, as it allows endorsement with
confidentiality legends and control numbers, eliminates the risk of inadvertent
alteration and spoliation, and obviates
the need for the receiving party to obtain
licenses for all the applications that created the original documents.
Where does this leave the old paper
option? Can a litigator still get away

croft
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generally lower than private jobs and the
administrative requirements more burdensome, public projects usually spawn less
payment dispute litigation since the risks of
a non-paying owner are nearly non-existent
(in light of the bond requirements and other
statutory safeguards related to public jobs).
Of course, general contractors who pursue this work must become familiar with the
public bidding procedures, prequalification
requirements, and laws related to payments
(such as the False Claims Act).

with printing the client’s electronic documents to make a traditional hardcopy
production? Some attorneys still do so in
small cases. But it is increasingly likely
that the receiving party will object and
the court will frown on the attempt. This
is especially true in larger cases when
the efficiencies of electronic documents
are necessary to make effective use of
them. Paper simply is not a “reasonably
usable” substitute for fast, searchable,
portable electronic documents.
So the process of civil discovery —
collecting, reviewing and producing the
client’s documents — will become increasingly electronic. But many litigators remain concerned that the cost of
electronic discovery will be higher than
the cost of the paper discovery that it
replaces.
In fact, however, the opposite is
true. Electronic discovery is vastly less
expensive than the
equivalent volume
of traditional paper
discovery. Further,
it is the attorney —
not the technician
— who controls the
scope and cost of an
e-discovery project.
The issue is simply
James Berriman
one of recognizing
the parallels between e-discovery and
traditional paper discovery to see how
the attorney’s judgment controls the
scope and cost.
The experienced attorney knows that
the cost of discovery should not be disproportionate to the value of the dispute.
A hundred-thousand-dollar claim cannot
justify a million-dollar document production. In the realm of paper discovery,
if the scope of a document request is too
broad, the litigator will confidently object based on the traditional grounds of
undue burden and excessive cost. Even
though all of the requested documents
might be technically relevant, the litigator will argue that discovery should be
limited to the materials that are most
likely to be pertinent based on rational
criteria.
But when electronic documents are
involved, even the experienced litigator
may be unsure of how to address scope
and cost without running the risk of error
and sanctions. This is not due to any failing on the part of the attorney. It is because electronic document repositories
tend to be much larger and more complex than traditional paper repositories,
and because electronic documents are so
easily altered and deleted.
Fortunately, the principles of cost-effective discovery are equally applicable
in the electronic world. In any discovery

project, the most expensive element is
usually the cost of attorney review time.
The cost of discovery is therefore controlled primarily by controlling the size
of the pool of documents to be reviewed.
The size of that pool can be broadened
or narrowed based on criteria such as
which custodians and repositories to include, the date range of the documents to
be included, and the keywords to be used
for filtering.
If these criteria result in a pool of
documents that is too large and expensive to review in the context of the dispute, then the attorney will narrow the
criteria, just as has always been done in
traditional paper discovery. This could
mean reducing the number of custodians and repositories, reducing the date
range, and tightening the keyword list.
The attorney has the ability to adjust
those criteria to create a review set that
is cost-appropriate in light of the amount
in controversy. In short, the attorney
controls the size of the review set and
thereby controls the cost of discovery.
However, the attorney must also be
sure to protect the client against the risk
of sanctions by taking steps to ensure
that the criteria are acceptable, that evidence is not lost and that the scope can
be broadened if necessary.
The attorney avoids the risk of spoliation by preserving everything that is
potentially responsive (even if of limited
importance), since preservation by itself
is much cheaper than processing and
review. In short: the attorney should
preserve broader than what is selected
for review.
The attorney avoids the risk of disputes regarding scope by disclosing to
opposing counsel the criteria that will
be used to create the limited subset that
will be reviewed for production. Preservation plus disclosure is the attorney’s
protection.
If, after such disclosure, there is a
disagreement about the scope of what
will be reviewed, the parties can resolve
it by negotiation or by motion before the
cost of review is incurred. If the scope
turns out to be too narrow, the attorney
can broaden it accordingly, since the
larger universe has already been preserved. Finally, if subsequent review of
the initial production set reveals that the
criteria were too narrow, the production
can be supplemented incrementally from
the universe of preserved materials to the
extent appropriate.
The element of disclosure ensures
that both parties are aware of the initial
limitations on the scope of what will be
reviewed for production. The parties
typically agree to start with a core list
of key custodians and a focused set of

criteria that are closely correlated with
relevance (names of key participants,
related company names, product names,
project names, patent numbers, etc.).
The parties agree that they can make
follow-up requests after they have had a
chance to review the results of the first
production.
Here is a roadmap of the approach:
First, preserve the broader pool of
what is potentially relevant (even if of
low importance) because preservation
is relatively cheap. For example, in the
context of a company’s mail server, you
can save a full backup of the entire mail
server at very low cost, even though you
only expect a small number of mailboxes
to be relevant to the dispute.
Second, within that broader pool of
preserved materials, identify the subsets
most likely to yield the evidence that
matters. This is typically based on identifying the custodians involved in the
dispute and the repositories associated
with those custodians (their mailboxes,
their home directories, the group directories to which they had access, etc.).
Third, for those subsets, develop rational culling criteria that are expected to
reduce the volume to a practical amount
and also to be well correlated with relevance. Culling typically includes removal of duplicates, filtering by the appropriate date range, filtering by keywords,
filtering by file types, etc.
Fourth, disclose to the opposing party the custodians, repositories and proposed culling criteria to be used as the
basis for creating the initial review set
for the first production.
Fifth, negotiate with the opposing
party to refine and finalize those criteria.
Agree that after the first production has
been made, the parties may make reasonable supplemental requests based on
what they learn from the first production.
This can include identifying additional
custodians, additional search terms, etc.
Finally, since the larger pool of potentially relevant materials has been preserved, you can always go back to get
just the additional materials you need,
and the supplemental production requires only the incremental addition of
those additional custodians, repositories
or keywords.
With this approach, the attorneys can
remain in control of the size of the review
set and the overall cost of discovery. n

4. Train decision makers. Nearly
every construction lawsuit can be traced
back to a bad decision. Whether it was to
bid a project in the first place, or to sign the
contract without negotiation, or to proceed
with extra work without a signed change order, often these decisions are made against
a contractor’s better instincts. Many of
these decisions are made by people who are
unqualified or unequipped to make them.
A general contractor should take special care to ensure that there is a clear
chain of decision-making command on a
project. Project managers and superintendents need to be trained so that they can

(1) identify potential legal risks and (2) act
quickly and appropriately to minimize the
potential negative impact on the project
and on the bottom line. They should understand mechanics’ liens and bond claims.
They should know what to do if a project is
picketed. They should read the contract and
be aware of key provisions, such as change
order procedures, inspection requirements
and liquidated damages. The more information and training a project manager has,
the more likely he/she will be to make the
right decisions.
Although most construction lawyers are
keen to try cases, the good ones recognize

litigation as a last resort, especially when
legal fees can often subsume the amounts
in dispute. Advising general contractors
to take preventative actions such as those
outlined above can help them minimize
their legal exposure, which may well be the
key to surviving these turbulent economic
times. n

James Berriman is CEO of Evidox Corp., a provider
of e-discovery and litigation-support services.
Berriman has been developing and using litigation
technology systems since 1982. Before co-founding
Evidox in 2006, he was senior counsel and director
of litigation technology at Goodwin Procter LLP.

Bradley L. Croft is a shareholder at Ruberto,
Israel & Weiner in Boston. He focuses his practice
on construction law and is the co-chair of the
Construction Law Committee of the Boston Bar
Association.
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The electronic trial: One picture
is worth a thousand words
By Ian A. McWilliams, CLVS
After bringing my computer and video equipment into a courtroom, I’ve often
held the door open for my client’s opposing counsel as they enter the courtroom
with boxes and boxes of paper documents
and notebooks for the jury. One difference
between my medium and theirs is that the
computer doesn’t get any heavier the more
information is put into it.
Another difference: Multimedia presentations lighten the information load
and the trial process. Through imagery,
you can take the jury where you want it to
go without leaving the room; you can play
a video of an expert witness without having to call him or her in to court, saving
significant dollars in travel and witness
fees; you can educate those in the courtroom on a complex medical or mechanical
matter where the eye cannot go, and you
can show a witness during the giving of
a deposition, conveying key things about
the witness’ demeanor and bearing, giving
a picture far more complete than a transcript alone.
Multimedia presentations have come
into their own since the early 1990s. Today’s video-editing technology, which can
be used by even the most technologicallychallenged, allows the litigator to search
transcripts, highlight specific testimony
and create video clips that can be played
to dramatic effect.

Videotaped Depositions
Videotaped testimony is not only a
time- and money-saver, it can also be a
very useful tool even when a witness will
appear live before the jury. Modern presentation tools make the editing and playing of video clips almost instantaneous.

zais
Continued from page 17
speaking and do not require teleconferencing. Rather, they will participate as
observers to monitor testimony. They can
highlight statements, make notes and send
private messages to you and the associate,
for example “page 92, line 7 contradicts
earlier testimony — bring this up.”
Streaming technology enables the
court reporter and videographer to send
text, audio and video from any location
to the remote parties over the Internet. No
special software is required. Participants
only need a computer with a high-speed
Internet connection and any popular
browser, such as Internet Explorer, Fire-

fortgang
Continued from page 15
Practice consultants and administrative support staff cost money, and if you
are already in a lot of debt, that can be
hard to justify. There are also benefits,
though certainly not identical to those
kinds of resources, in consulting with
LCL (e.g., via our Solo Practitioners Forum if applicable) or with the affiliated
Law Office Management Assistance Program (LOMAP), both of which still provide their services at no fee.

This can be a powerful tool at trial when a
witness’ answer on the stand differs from
what was said earlier under oath during
discovery.
But video is only as powerful as good
planning can make it. A poor video distracts the audience from the message.
Planning for an audiovisual deposition
requires thought to surroundings and
the demeanor of the witness. It must be
conducted in a distraction-free, welllighted and quiet
environment, with
enough space to accommodate the witness, a court reporter
and counsel, and a
videographer with
equipment. The witIan a. McWilliams
ness should dress in
a comfortable but professional manner,
as they would for an actual court appearance. The same applies to cell phones and
PDA devices, which should be turned off.
Witnesses should act naturally but avoid
exaggerated motions, and should allow
time for an objection to be lodged before
answering a question.

Video Formats
Video formats have expanded far beyond the VHS tape. You have your pick of
CD-ROM, TV-DVD, Digital Video Transcript (DVT) disks, and even streaming
over a secure Internet connection.
The Digital Video Transcript is the
most effective format for trial use in an
environment in which a judge may not
rule on evidence until the day it needs to
be presented. In DVT, the reporter’s official transcript is synchronized to the video
file, allowing the search for segments to
view without having to fast forward or refox or Chrome. User IDs and passwords
are provided in advance to log in to the
deposition.

PDF Transcripts,
Documents always
at Hand
As the case proceeds, final electronic
transcripts are archived as PDF files — with
searchable word index — in a secure online
transcript repository. Exhibits can also be
stored online. Because they are PDF files,
they can be opened instantly with Acrobat
Reader, stored in folders and printed (condensed or full) as needed.
This makes it easy to share with clients
and legal team members without having
to worry about compatibility issues. And,

The Psychological Side

Your personality and other psychological factors comprise part of the reason that
you may find yourself with an “unfavorable
balance of trade.” Some lawyers I have encountered have too little sense of entitlement
to expect to be rewarded for their work, or
to decline tasks that would clearly be too
taxing. Some are overly prone to feelings
of guilt, and easily sucked into the quicksand of feeling responsible for a client in an
awful situation. They may feel that declining to assist someone in need is tantamount
to ignoring someone who is drowning. (Of

wind a tape as the litigator finds the correct spot in the paper record. Simply highlight the first line of testimony you wish
to view and double click on the highlight.
The video will automatically be cued up
to that portion of the proceedings. Most
DVT disks contain software that allows
keyword and index searches and basic
video editing functions, creating a clip
that can be viewed on the spot, can be exported into trial presentation or multi-media presentation software, saved to a hard
drive or portable media for later viewing,
or can be encoded into a file small enough
to be e-mailed to a client or colleague for
viewing.
Video productions need not be costly
and can be effective tools in your arsenal.

Experience Counts
That having been said, a professional
videographer, particularly someone who
has been certified as a Legal Video Specialist (CLVS) by the National Court Reporters Association (NCRA), can bring a
wealth of experience and knowledge to
your projects, with their technical expertise and knowledge of how to rig cameras
to show jurors what needs to be seen. A
scrap of paper can be turned into a chalkboard without the need of posterboards.
Why single out 10 to 15 documents to
make into boards, when electronic trial
presentation technology can make every
document in your case 20 times larger?
Computerized technology does not
guarantee a successful trial outcome, but
it makes sense to use all available tools to
your advantage. If you don’t, your opponent might.

On Location
Massachusetts courts present various
presentation capabilities which must be

kept in mind when designing your evidence presentation floor plan. Some buildings, such as the U.S. District Court in
Boston, have courtrooms equipped with
state-of-the-art presentation tools, including individual computer monitors in the
jury box, the bench and on counsel tables;
telestrator touch-screen monitors on the
witness stand and counsel podium; and
audio-visual playback devices built in to
the room.
In other venues, particularly at the state
Superior Court level, which have nothing
except electrical outlets (and often, few of
them), display equipment must be brought
in. The layout of the courtroom also plays
a role. Counsel may find itself limited in
space options in order to give jurors an
unobstructed view of the visual evidence.
The most effective technology in these
cases is small video/computer projectors
and large, portable movie screens, which
can be used in confined spaces and focus
the jurors’ attention all in one place. Counsel can often control where the members
of the panel look, as well as the amount of
time they spend studying the evidence.
Positioning is important. We recommend placing the display screen in the
center of two other key elements in the
room — the witness stand and the attorney’s podium. The ease of viewing for the
jury should be paramount in planning the
equipment layout.

Final Thoughts
Video technology can help you bring
to life your thoughts and words and create
a vivid image in the minds of your jurors.
By capturing their attention and teaching
them everything they need to make an informed, just decision, you will have done
your job to the best of your ability and find
success in your endeavors. n

Ian A. McWilliams, CLVS is a videographer, trial
presentation technician and consultant based in
Brockton. He does primarily civil work and has
worked in venues throughout New England.
Please visit his webpage, www.
newenglandtrialservices.com.

there is no need to scan and create PDF
transcript files in-house. Individual logins
are provided to counsel, paralegals and legal assistants to ensure secure access for all
parties.
ASCII text transcript files are available
online as well and can be imported into
any litigation support software in use at
your firm.
Finally, today it is not unusual for
“green-minded” firms to order electronic
files only — reducing consumption of paper and toner while saving shipping and
storage costs. Once the files are uploaded
to the repository, they are always available
when you log in. You can locate transcripts
and exhibits years later without searching
through paper files.

Whether it’s realtime, video, Internet
streaming or videoconferencing for depositions locally, nationally or worldwide,
court reporting is keeping pace with highstakes litigation. n

course, if you are too worn out to swim, the
result will be two drowning victims.)
Some attorneys rely almost solely on
doing for others as a source of self-esteem,
while others are too proud to admit that their
financial realities put them in no position to
be magnanimous with their professional
time. Others recognize on some level that
they have gotten themselves into an untenable position but feel too anxious or immobilized to face and deal with the situation.
If you have a big heart and a wish to
help, those are admirable qualities. If you
can balance those with a healthy regard for

your own wellbeing and that of your practice, you will be in a much better position to
stay “in business,” contributing your skills
to others’ lives for years to come. n

Kenneth A. Zais is president of O’Brien & Levine
Court Reporting (www.court-reporting.com),
headquartered in Boston and offering worldwide
coverage. He is on the board of directors of
the National Network of Reporting Companies
(NNRC) and is an active member of the National
Court Reporters Association, Massachusetts Court
Reporters Association and the United States Court
Reporters Association. He is a former director and
current member of the Society for the Technological
Advancement of Reporting. He can be reached at
kenny@court-reporting.com.

Dr. Jeffrey Fortgang is a clinical psychologist and
certified addictions specialist on the staff of Lawyers
Concerned for Lawyers, the nonprofit lawyer
assistance program serving all lawyers, judges and
law students in Massachusetts. He can be reached
at (617) 482-9600 or at DrJeff@LCLMA.org. More
information about LCL and the issues of life in law,
as well as the option of submitting anonymous
questions, can be found at www.LCLMA.org.
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