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Courts face
funding crisis
If ever there were a time in recent
years to lobby for court funding, this
is it. In October 2008, Gov. Deval
Patrick called for voluntary budget
cuts across the commonwealth.
The leadership in the judiciary
responded with significant voluntary
reductions.
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Even with those cuts, the funding
for fiscal 2010 (the following year),
was slashed by $24.2 million (more
than 4 percent).
The governor’s proposed budget
this year would be even more
painful, cutting a further $10 million
from the courts. The House and
Senate will make their own budget
recommendations in the coming
months.
As a result of these shortfalls,
our state courts are in the midst
of an absolute hiring freeze, and
more than 700 employees have left
the Trial Court since July 2007.
Some courts have already closed
(Natick District Court, Winchendon
District Court and Essex County
Juvenile Court in Lawrence) and
more closings are anticipated in the
2
future.
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Real estate attorneys, title
insurers await Ibanez verdict

Led by MBA Past President
Edward W. McIntyre, the Massachusetts Bar Association Nominating
Committee has issued its report for
the 2010 -11 nominations for MBA
officers and regional delegates.
The committee was composed
of McIntyre, MBA Past President
Warren F. Fitzgerald, Mary Jo
Kennedy, Christopher A. Kenney,
Margaret D. Xifaras, Gina Y. Walcott
and MBA Past President David W.
White Jr.
Denise Squillante automatically
succeeds to the office of president
on Sept. 1, 2010. Pursuant to Article
VII, Section 2, of the MBA Bylaws,
the committee has filed with MBA
Secretary Jeffrey N. Catalano the
following list of other officers for
2010-11:

Officers:
President-elect: Richard P.
Campbell
Vice President: Jeffrey N.
Catalano
Vice President: Douglas K. Sheff
Treasurer: Robert L. Holloway Jr.
Secretary: Marsha V. Kazarosian

#

Framingham real estate attorney Richard Vetstein recently
represented a family who had bought a house out of foreclosure about
a year ago, then invested in excess of $100,000 in improvements to the
property with the intention of selling it to their daughter. Before they
could complete the sale, a title issue came up and put the transaction
on hold.
The glitch was the downstream result of a controversial land court
decision in the US Bank v. Ibanez foreclosure case, which will soon be
heard by the Massachusetts Supreme Judicial Court. The land court
ruled that the foreclosure of the Ibanez property was invalid because US
Bank did not have an assignment at the time of the foreclosure.
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2010 Nominating
Committee
issues report

#

Regional Delegates:
The People’s Law School

UMass School of Law sets agenda
BY Christina P. O’Neill

#

The UMass Dartmouth School of Law is
now the state’s first and only public law school,
the result of a decision by the board of trustees of
the 28-year-old Southern New England School
of Law to relinquish that school’s assets to the
UMass system.
The move garnered the support of legal aid
organizations across the state — and attracted
critics who questioned the need for a public law
school in difficult economic times when big
firms were laying off associates.
The law school’s directors and administration
say that’s just the point — that its graduates are
more likely to opt for positions that are more
community-based. They cite evidence of a ‘pentup demand’ for legal education as the recession
begins to lift. Applications for this fall are up
threefold over the same time last year.
6

Photo by Jennifer white— UMass dartmouth Photographics Department

Robert Ward, dean of the University of Massachusetts Dartmouth School of Law, and Margaret Xifaras,
chairman of the board for the school, share a light moment at a March 10 celebration of the school’s
accreditation that hosted Gov. Deval Patrick.

Region 1: Susan A. Huettner
Region 2: Sara J. Trezise
Region 3: Miriam H. Babin
Region 4: Veronica J. Fenton
Region 5: Keith A. Minoff
Region 6: Walter A. Costello Jr.,
John J. Vasapoli
Region 7: Kevin G. Diamond, Lee
J. Gartenberg, Patricia A. Metzer
Region 8: Robert W. Harnais, Julio
R. Hernando
Region 9: Anthony J. Benedetti,
Alice B. Braunstein, Denise I.
Murphy, Stephen Y. Chow
Region 10: Margaret J. Hurley,
James G. Reardon Jr.
For information about MBA
officer positions (Article VI),
Committees and Boards (Article VII)
and MBA Nomination and Election
Procedures, visit www.massbar.org/
bylaws. n
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President’s Message
Continued from page 1
At the same time, there is more need
than ever. A recent report by the Boston
Bar Association found that in the short time
between fiscal year 2005 and fiscal year
2009, state case filings increased more than
10 percent (from 1,179,769 to 1,304,494).
This makes sense, because in times of
economic hardship, certain types of cases
are projected to increase — there are more
tenants who are unable to pay their rent
because they are out of work; there are more
noncustodial parents who have lost a job and
are unable to make child support payments;
there are more small businesses that seek to
enforce contracts which have been broken
because of another party’s inability to pay.
As a civilized society committed to the
rule of law, we want to encourage parties
to bring their disputes to court for a fair
resolution. The statistics show that this is
precisely what our citizens are doing —
42,000 of them (excluding jurors and court
staff) come to court every day. Yet what
they find when they arrive is delay and
inefficiency due to staffing shortages and
sometimes decrepit court facilities which
are bursting at the seams.
There is no doubt that some courts are
faring worse than others. It appears that
the Housing Court, Land Court, Probate
and Family Court and District Court are
the hardest hit currently. It is rare, if not
impossible, to find a courthouse in our

commonwealth which is fully staffed at the
level recommended by the best practices
developed by the National Center for
State Courts. Even more disturbing is the
fact that 42 percent of our courts in this
commonwealth operate below 75 percent of
the required staffing levels. This is resulting
in long delays and lines at clerks’ offices, as
well as judges who report for work but are
unable to go on the bench while they wait
for a clerk.
When I first started practicing law 20
years ago, the typical time it took from case
filing to trial date was significantly longer
than it is now. Even worse, some cases
would get stuck in the system and become
outliers without any activity for years. I
remember that my first solo trial in 1991
involved a contract dispute with an insurer,
which was filed in suit in 1979.
Due to the hard work of many people,
including Chief Justice Margaret Marshall
(who appointed a Visiting Committee on
Management in the Courts — also known
as the “Monan Report” — and appointed
the Court Management Advisory Board to
follow through on the recommendations)
and Chief Justice Barbara Rouse in the
Superior Court (who helped institute time
standards in the Superior Court), examples
like that just do not happen anymore. Yet
we risk going back to the bad old days if
we lose more court funding and have to
make even more painful cuts in staffing and
services.
We applaud the BBA’s excellent task
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force report just released in March 2010,
which puts the fiscal year 2011 judicial
budget crisis in perspective. Our own MBA
task force on the court funding crisis,
chaired by Martin Kane, Esq., has been
working with his group to focus on the
human impact of the funding crisis, in order
to document the real-life stories of how our
citizens are being affected by the delays
which are now becoming a way of life in
our courts once again. We hope to be able
to release our report to our members and the
public sometime this month.
As this column goes to press, the
governor has already put forward his
proposed budget, and the Legislature is in
the midst of hearings on it. Chief Justice
Marshall stated in her annual address to the
Massachusetts Bar Association in October
2009 that our courts are in a “deepening crisis
… Justice is in jeopardy in Massachusetts.
These are strong words and I use them with
care.”
As members of the bar committed
to protecting the rights of our clients,
we would do well to heed Chief Justice
Marshall’s warnings and do everything we
can to protect the functioning of the third
branch of government by weighing in to
support adequate court funding.
The best way to start is to pick up the
phone and call your state senator and your
state representative (www.mass.gov/legis/
city_town.htm), and ask them to support
maintenance level funding this year for the
judiciary. n
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Data Privacy Act Part III

SJC approves interim guidelines
for protecting personal identifying data
In this third and final installment
on the data privacy regime in
Massachusetts, we consider the
protection of sensitive data as it is
submitted to the courts. Beyond the
data that they maintain, and that
they destroy, attorneys also have
obligations in the way they submit
documents to the courts.

Jared D. Correia

On Jan. 17, 2009, the Massachusetts
Supreme Judicial Court announced that it
had approved Interim Guidelines for the
Protection of Personal Identifying Data (PID)
in Publicly Accessible Court Documents. The
guidelines became effective Sept. 1, 2009. The
press release is available online (www.mass.
gov/courts/press/pr071709.html); linked out
from the press release you will find the full
guidelines, a thoughtful summary fact sheet and
an e-mail address (PIDGuidelines@sjc.state.
ma.us), through which to lodge your complaints
or compliments respecting the guidelines.
In light of a number of high-profile data
breach cases, it has become an abiding concern
of the Commonwealth that its residents’
private information is protected. Since there
are statutes and regulations in place mandating
the additional protections of specified resident
information maintained by businesses, perhaps
it is not all that surprising, following closely
on the heels of the adoption of those laws, that
the court system would adopt measures for the
protection of private data appearing in court
filings, which often become public domain.
Data privacy protection respecting publicly
accessible court documents is a higher priority,
it could be argued, than the protection of private
data residing on business computers, because
the publicly accessible information accessible
through the courts is veritably handed to
potential criminals, without any need for a
breaching action.
It would be neglectful of the court system,
and the legal community at large, to allow
information potentially usable for identity to
float in public repositories.

But the courts are overburdened, and could
not spare the staff required to redact PID from
submitted court documents, even if it were fair
to ask them to do so.
The redaction of PID under the guidelines,
then, becomes the affirmative duty of the attorney
(and others). That was the simple relaying of
the basics directive of the guidelines, but a large
question remains:
What else do you need to know?
• The guidelines apply to all cases in all
Massachusetts courts with respect to
documents that are (or become, once filed),
publicly accessible.
• Henceforth, “the filer” (i.e., you) should
delete or redact (that is, white out, black out
or omit), to the last four digits, PID that
includes the familiar Chapter 93H data sets
(Social Security number, financial account
number, state-issued identification number)
plus taxpayer identification and passport
numbers. A person’s mother’s maiden
name, identified as such, should also be
deleted, to the first initial of the maiden
name. (Thus, Wilma Slaghoople Flintstone
becomes Wilma S. Flintstone, providing
for her a Harry Truman-style cover.)
• Any deletions made are to be tagged with
the following information: filer’s name, the
date, the phrase “PID guidelines.”
• Exceptions (labeled “exemptions,” in the
guidelines) are five, as follows: (1) when
full inclusion is required by law or rule;
(2) for certain PID in criminal or youthful
offender cases; (3) when the filer reasonably
believes that complete information must be
included, in order to resolve a particular
issue, or for the identification of a person;
(4) for transcripts of court proceedings; (5)
for documents that are produced directly by
non-parties in response to court orders, or
subpoenas.
• Clerks of court are directed to encourage
compliance with the interim guidelines,
but will not be reviewing documents for
compliance, nor will they be rejecting
documents for non-compliance.
In addition to the preceding main points,
there are also some interesting, subsidiary
points arising in the guidelines that warrant
your notice:

Free Networking Events
Join the Massachusetts Bar Association Membership Committee
at a series of FREE networking events this spring.

• The guidelines apply to both paper and
electronic filings.
• “Filer” is broadly defined within the
guidelines, and includes, by way of example,
police officers applying for search warrants
and amici curiae.
• Filers must maintain and make available
unredacted copies of redacted documents
(exhibits, but not, for example, drafted
motions, or other documents drafted
specifically for filing with the courts, which
should be drafted to avoid inclusion of
complete personal identifying data sets).
• The guidelines introduce specific additional
mandates for appellate court filings, since
those documents become more widely
available than trial court documents.
The adoption of these interim guidelines,
and, following commentary, the likely adoption
of final guidelines, certainly does make for the
creation of further administrative burdens for
the state’s attorneys.
The protection of resident information
against identity theft is, without question, a
legitimate aim of the state, and is to the benefit
of everyone living in Massachusetts, including
attorneys. Furthermore, it is best practice, and a
good business decision, to remove such private
information from documents that will become
publicly accessible. You don’t want to be that
guy or gal who is remembered as having been
careless enough to lay your client’s Social
Security number bare for the world to see. But
if you wish to neglect your marketing, or are not
feeling particularly altruistic, think of this: this
will not be an option much longer.
True compliance is about being proactive.
You want to be complying already, or, at the very
least, be ready to comply, when an effective date
has been reached. Scrambling at the last second
will give rise to significant errors and potential
liability. If these guidelines affect your practice,
employ compliance measures — including
administrative checkpoints — now, based on
the prevailing form of the regulations, then
tweak your systems as needed, as you track any
changes made in moving toward a final version
of the guidelines. n

Join us in Boston
Thursday, April 8, 5:30 p.m.
King’s, 50 Dalton St., Boston

Non-MBA members are encouraged to attend.

R . S . V. P. at w w w.M assBar.org/Ne t wo r king o r c a ll (6 1 7 ) 3 3 8 -0 5 3 0 .

Bowling, billiards, appetizers and soft
drinks included. Cash bar available.
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Lawyers concerned for lawyers

Lawyer seeks help for anger management

Q.

Ever since I was a kid, I’ve been known to lose my temper,
and I’m still prone to losing my composure when irritated.
It’s been happening for years with some of my uncooperative
criminal clients, but frankly, what really got my attention was when
I recently found myself behaving that way with my young child (not
to mention my wife, who has learned to wait for it to blow over).
I should clarify that it never gets physical, but my volume goes up, and
some of my words can be quite hurtful. I have no interest in the kind of
anger management program that is mandated for guys who have been
assaultive; is there another way to deal with this?

A.

It’s true that anger management
problems occur on a continuum,
and that while some individuals
become physically aggressive,
may harm others and may not even
be bothered by having done so, many more are
subject to reacting to frustration with a milder
degree of losing control, raising their voices,
adversely affecting relationships (professional,
personal or both), and feeling guilty or ashamed
when all is said and done.
The roots of these patterns may lie in our
personal histories, our neurobiology or both.
As a general rule, when our own self-esteem is
solid, we are much less likely to regress into an
uncontrolled, infuriated state.

Anger, of course, is a natural human feeling
state, built into us to help us survive, and we all
have it. We are at our healthiest when we are
aware of our emotions, allowing us to respond to
a frustration, insult, etc., rather than reacting in a
reflexive manner. Quite often, but not always, it
is appropriate to express anger — but this is best
done assertively (forthrightly expressed in a way
that does not harm or threaten anyone) rather
than aggressively.
Much like relapses of addictive behaviors,
anger tends to follow repetitive patterns.
Many people can readily identify those events,
interactions, etc., that trigger angry reactions,
and may also be able to learn to notice early
signs of building up toward an outburst.

Working with a therapist (in a dedicated
way, over time), it is possible to become very
conscious of these patterns, insert more time
for thought before automatically reacting, and
develop strategies for responding in better ways
that may leave you and others feeling fine (or at
least okay) afterward.
Reviewing the patterns as a sort of “slowmotion replay” can also allow you to notice,
examine and challenge some of the fleeting
thoughts and beliefs that elicit angry reactions.
If you come into LCL for a full assessment
with one of our clinicians, we should be able
to help you zero in on key aspects of your own
pattern, and can refer you to an appropriate
therapist for the longer-term work that will
probably be involved. (In some cases, anger
may also reflect a mood disorder or addictive
component, in which case those conditions
would also warrant treatment.)
Changing these behavior patterns will be
well worth the effort, allowing you to interact
in more rewarding ways both at home and with
your clients, and to greatly reduce those painful
moments of shame and regret. n
Questions quoted are either actual letters/e-mails
or paraphrased and disguised concerns expressed by
individuals seeking assistance from Lawyers Concerned for
Lawyers.
Questions for LCL may be mailed to LCL, 31 Milk St.,
Suite 810, Boston, MA 02109; e-mailed to email@lclma.org
or called in to (617) 482-9600. LCL’s licensed clinicians will
respond in confidence. Visit LCL online at www.lclma.org.
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• Section ranges shown within State Code browse mode
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Law Firm Management Has Never
Been More Important Than It is Now
May 3-6, 2010
John B. Hynes Veterans Memorial Convention Center
Boston, Massachusetts
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The business of law is changing at a rapid pace. The Association of Legal Administrators’ (ALA) Annual
Conference & Exposition will provide you with the expert knowledge, tools and strategies to help your firm meet
today’s challenges and prepare for the future.
ALA’s Conference offers more than 100 educational sessions. Several sessions that may be of interest to
solo practitioners, attorneys and managing partners include:

•
•
•
•
•
•

Leading and Managing Change and Alignment in the Law Firm
Maintaining Ethical Standards in Challenging Times
Diversity and the Law
Strategic Planning for Small Firms — A Road Map for the Future
Looking into the Crystal Ball: Your Law Firm in 2015
Alternatives to the Billable Hour: Should Your Firm Consider Them?

In addition to the outstanding educational program, attendees will also have
the opportunity to meet with more than 200 legal vendors at ALA’s
three-day Exposition, held May 3-5.

Register today for this exceptional event!
For more information about ALA’s Annual Conference,
and to see a complete listing of sessions and events,
visit www.alanet.org/conf/mlj.
Full Conference and one-day registration options are available.
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LegalNews

The People’s Law School

UMass leaders explain ‘new’ law school goals, timing
UMASS dartmouth LAW
Continued from page 1
The law school, which is selfsustaining, comes under the umbrella of
UMass’ $200 million research university
operation with inter-disciplinary programming, a 450,000-volume library,
and the potential to partner with UMassDartmouth’s Charlton College of Business
and the new School of Education, Public
Policy and Civic Engagement on activities.
The objective is to grow enrollment from
about 200 currently to 500 over the next
several years.
In March, Lawyers Journal interviewed Robert Ward (RW), dean of
the UMass Dartmouth School of Law,
Margaret Xifaras (MX), the law school’s
chairman of the board, and John Hoey
(JH), assistant chancellor, public affairs,
at UMass-Dartmouth. The interview
below has been edited and condensed for
length.
LJ: With the economy in the
doldrums, and eight private law
schools in the state, why do we
need a public law school?
RW: Human beings tend to become
reflective when they are faced with a
challenge and so, historically, when times
are bad, people apply to graduate schools,
and law schools are no exception to that. If
you were to trace the rate of applications
to law schools over the last 20 years, I
guarantee that you would find that the
numbers increased during hard economic
times.
MX: For many people from various
demographics and various ages, this is as
good a time as any to look at a law school
alternative, because now there is a public
option which provides for affordability
and accessibility in ways that have not
previously been available. So we think
this is the absolute appropriate time.
JH: Opponents to the public law school
who cite the economy asked why we
need more lawyers. Well, what we knew
all along was that they were asking the
wrong questions. The reality is, who gets
to be one? Not that we have too many, but
who gets to be one? (For student profiles,
see sidebar, next page.)
And now people are taking a second
look at this institution — its faculty,
students and alumni, because of all
the publicity that has generated real
applications.
LJ: What do you have to do to
bring the school up to national
accreditation standards of the
American Bar Association?
MX: We are regionally accredited; our
students are able to sit [for the bar exam]
in many of the New England states, but
not able to sit nationally because of the
lack of national accreditation.
We sought national accreditation
[from the American Bar Association in
1996] and were told we needed to [add]
more library [resources], more fulltime
faculty and clinics. We then invested in
excess of $1 million doing just those three
things and others, and when we reapplied
[in 1999], we were told that we did not
have sufficient financial reserves. That
was very frustrating.

Photos by Jennifer white— UMass dartmouth Photographics Department

Gov. Deval Patrick shares a personal story with law school students at the university’s March 10 accreditation event.
LJ: What needs to be done to make
the school self-sustaining?
RW: One of the arguments advanced
by the opponents is that it costs $40 to $50
million to start a law school, so by giving
a gift of $22 million to the university, we
cut — if you accept that hypothesis — we
cut the cost of the state having a public
law school dramatically.
MX: We’re taking in $4 million
[annually], but we essentially spend $4
million. And so we’re operating in the
black, and obviously on those numbers,
we can’t put aside the reserves. We knew
this, our board talked about it endlessly,
and tried to figure a way out of the
thicket.
We also knew that we have assets.
This building and land has recently been
appraised at $8.2 million. We only have
about $1.6 million in debt. That is a debtto-equity ratio that I would love my clients
to have. But we can’t essentially bet the
farm by borrowing against that equity,
hoping against hope that that will be at
the capitalization that we need to jump us
to the next level. We would need to put
everything on the line and that’s just not a
good strategic plan. We thought it would
be actually simpler and clearer to give
ourselves [to UMass], essentially for the
greater good.
LJ: So giving the school away
rather than taking on debt
allows you to maintain the thin
margin that will make the school
more accessible to public-school
students?
MX: Right. Our current capacity is
currently underutilized, so the build-out

required to accommodate the additional
students is relatively limited, given that
you’re filling underutilized capacity. If
you think of it in a business context, that
just makes really good sense, and if you
think about it in a different capacity, the
university system has a capacity to use the
net equity in ways that we couldn’t.

At the beginning of a major recession,
graduate school applications flatten out.
But when there’s a sign that the recession
is beginning to end, there is a spike in
applications and that’s what happened
during the last major recession and it’s
going to happen here. We’re going to be
riding a wave of applications.

LJ: Do you think more of the
students you want to attract will be
interested in the law school, now
that it’s part of the UMass system?

MX: Our student GPAs and LSAT
profiles have gone up as well, and that’s
important as we look to position ourselves
for excellence in performance and the
application for ABA accreditation.

RW: As of this morning [March 15],
we have 215 applications for the fall. Last
year, for the entire recruiting season, we
only had 201 or 202.
MX: We’re one-third of the way
through the recruiting season and already
exceeding our full-year numbers last
year, so we are trending toward what
could arguably be a good three times
previous levels of applications. We have
already exceeded the number of last year,
so trended out, we could see triple the
applications.
JH: We have only begun the formal
strategic massive marketing effort to
directly reach out to people interested in
going to law school in the fall. The delay
was partly because the university didn’t
want to be presumptuous about winning
approval. So we didn’t want to be out
there recruiting students before we knew,
even informally. We had to wait until Feb.
2 before we even began putting things
together. The idea that we’re at 215 or 216
when all last year we were at 201, that’s
a testament to the excitement about the
idea. There’s just a pent-up demand for a
public law school option.

LJ: Has that trend laid to rest any
concerns you may have had about
being able to attract talented
students?
RW: Actually, we never had that
concern. When we were looking at
different ways to undercut that argument,
I never had any concern about that.
MX: During the governor’s visit last
week, he met with our students. Even
though I’ve done this work for many
years, it’s always remarkable to hear the
backgrounds of these students and their
motivation. My favorite day is graduation.
If you’ve got 38-40 graduates, you’re
going to have 300-400 people in the
audience. When someone graduates, their
4-year-old niece and their 89-year-old
grandmother are going to be there. It’s
remarkable.
LJ: Is your target student
audience different than
surrounding law schools?
MX: We get asked the question,
in some settings, of how can you be
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The People’s Law School

UMass Dartmouth School of Law
students share their stories
Erin Owens
Second year

Chancellor Jeanne McCormack speaks during the
accreditation ceremony of UMass Dartmouth’s
newly-formed law school.
suggesting more graduates, more
lawyers coming into the system, when
the big firms are laying off associates?
That’s actually one of my very favorite
questions because I can look the folks
right in the eye and say to them with all
due respect to those of you who are in big
firms, our graduate students aren’t going
to large firms. We graduate students who
go into the community. And they provide
community service as private lawyers,
but they also provide community service
in nonprofits and in public positions, but
they also provide the kind of leadership
in the community that a legal training
allows them to have, on boards and in
community settings, et cetera.
Those are our graduates. That’s what
we train for.
LJ: Will the school be hiring more
faculty, and given the economy,
isn’t it a prime time to do so?
RW: I anticipate that as the student
population increases, we will have to
do some new hiring, because we are
determined to maintain an appropriate
student/faculty ratio; the ABA says
it should be at 20:1. I also think that
because there are certain things that we
believe that create the environment of a
quality legal education, the size of the
classes matter, especially in the core
courses, so that may also dictate hiring
some people. But in the first year, I think
we’re going to go through a shakedown,
and do not anticipate many hires in the
first year.
Every day I see inquiries from
someone about teaching. And I’m
not talking about lawyers who are
frustrated in their practices. I’m talking
about people who have been part of the
legal academy for decades, who are so
excited about this idea of a public law
school, with a public mission, that they
are willing to pull up roots and come to
Massachusetts.
LJ: That implies that they’re
currently out-of-state.
JH: People were coming out of the
woodwork from all across the country,
saying why is it so hard to make this
happen in Massachusetts? How can we
help? Everybody we asked said “We’ll
be there.”

Erin Owens was working as a corporate recruiter for
Volkswagen of America when she met the company’s inhouse counsel, who told her that law school was within her
reach. She used $50 extra in her checking account to apply. “I
loved the atmosphere at Dartmouth. I wanted a more relaxed
environment to study in.” After meeting with staff, she decided the school was a good
fit, and she was accepted.
When Massachusetts Gov. Deval Patrick visited the school on March 10, Owens
shared a story about a project she is working on – a proclamation of innocence
for Charles Cuffee, a teenager who 150 years ago was charged with the murder of
a neighbor, interrogated by police without benefit of counsel or contact with family
members, and convicted. He died two years later in Charles Street Jail. Owens is
working on a declaration of innocence for Cuffee, since exoneration cannot occur
posthumously, and expects to present it to the governor.
Owens is the first generation in her family to attend law school. The first year of
law school was a lot of work, and second-year is more, she says. “But I know how to
handle it. It’s worth it.”

Second year

No “passing the bar” jokes, please. Shannon Grindrod
tends bar at night and commutes from East Providence to
SNESL during the day on Monday, Wednesday and Saturday,
while raising two young children – Patrick, 2, and Bridget,
4. She commends the school’s sense of community and
camaraderie.
“Most of the faculty know about what’s going on in our lives,” she says. “It’s
about finishing what we’ve started,” she says of the faculty’s tremendous support for
students, and the students’ support of each other.
Grindrod had considered becoming a paralegal, but she had always wanted to be
a lawyer, and SNESL provided the opportunity. For her classmates who have made
similar decisions as their lives branch out, “This is our second chance,” she says.

James Chisholm
Second year

James Chisholm got his first taste of the legal profession
as a junior officer in the Navy, where one of his collateral
duties was acting as the legal officer for his command. In that
role, he was able to talk with many outstanding lawyers who
served as an inspiration.  As a child, being a lawyer had not
been an option, but with the opportunity to come to New England, with some of the
best law schools in the country, “I decided it’s now or never.”
Chisholm is a lieutenant commander in the Navy, stationed at General
Electric in Lynn. He works for the Defense Contract Management Agency, as
the program integrator for the GE F414-400 engine, which powers the F/A-18
SuperHornet. “Essentially, I’m the middle man between General Electric and the
Navy pertaining to contract issues and actual problems with the engines,” he says.
Chisholm lives in Stoughton, equidistant from school and work. He says the
long-term benefits of school outweigh the difficulties of the long commute. His
family is in Virginia, close to his wife’s family. “When I accepted these orders, it was
with the knowledge I may have to deploy to Iraq,” he says – and seven months into
his orders and during his first semester at SNESL, he was deployed to Iraq.
He chose SNESL because it was more supportive of his demanding schedule.
“Receiving a quality law education was the ultimate goal, but also having a sense of
belonging,” he says. “After visiting SNESL and meeting the staff and a few students,
it was an easy choice.”

JH: I don’t think the audience is any
different, per se. I think the message is
different. The things that distinguish this
school have been, and will be, that it is
history-making, it is a special focus on
commitment to the community, it’s attached
to UMass now, it gets all the benefits, the

RW: The law school has always
attracted people who are interested in
public policy and now that we are a state
entity, the opportunities for that kind of
discourse just increase tremendously.
Exponentially.
MX: The possibilities are endless. It’s
interesting to watch some of the other law
schools stepping up to the plate a little bit
more in doing more public internships
and more outreach into the community.
It creates healthy competition, and that’s
good for everybody. That was our attitude
coming into all of this — that it did not
have to be a zero-sum game. Within a
marketplace of nine schools, all of them
contributing in one way or the other to a
certain segment of the marketplace, some
of them overlap, we needed to have at least
one of those nine outfits to be a public
outfit. And that doesn’t have to take away
from the other eight at all.
LJ: If the school is now selfsustaining, would build-out change
that status?

Shannon Grindrod

LJ: When you send out your
marketing materials, what will they
say? Who is the audience?

of very robust information technology
infrastructure, financial infrastructure, and
backroom operations that it doesn’t have to
worry about any more.

value that UMass adds to this. The UMass
brand is very, very powerful all across the
country, but especially in Massachusetts,
and very much so in this region. You have
the indirect support generated by UMass.
The revenue of the law school is smaller
than UMass-Dartmouth’s $4.2 million
bookstore, but you get the advantage of
a $200 million business. UMass doesn’t
accrue any additional costs related to the law
school, but the law school gets the benefits

JH: We have the capacity to go to
500 students without making any major
investment in facility, and to direct all the
investment into faculty, which really has
an impact on the quality of education.
At a model of 500 students, this school
would generate millions of dollars of net
revenue.
RW: The footprint of our building is
expandable.
LJ: What is left for you to do
to bring the school up to ABA
standards?
JH: Critics throw out this figure: five
years ago they said it would cost $40
million. This year they said it would cost
$100 million. The reality is, there has
already been $88 million invested.
RW: I am extremely optimistic about
the possibility of ABA accreditation. I think
that the reason we were unable to receive
it 10 years ago was the reserve issue. Since
then, various questions have been taken off
the table.
Questions about the profile of the
students have been taken off the table.
There were questions about the scholarship
of faculty, that hasn’t been on the table
for years. So I don’t think there are any
specific roadblocks. What will happen is
that we will have to go through a year of
shakedown.
LJ: You mentioned that before.
Specifically, what is it?
RW: We have two mature institutions
that are being brought together and it will
take some time to figure out how each
does business, and how to maximize the
knowledge and resources of each of those
institutions. It’s going to take a little bit of
time to do that, but like everything else, it
won’t take much longer than a year.
Once that is done, everything is pretty
much in place to do the evaluation, on
whether or not it is time to go to the ABA.
The plan calls for this law school to be an
ABA law school in a relatively short period
of time, and I am extremely optimistic
about that. n

Massachusetts Lawyers Journal | APRIL 2010

8

LegalNews

G]jkgfYdar]\Û8ll]flagfÛ^gjÛÛ
@f\ana\mYdkÛ9mkaf]kk]kÛYf\Û@fklalmlagfk
:Ykf]jÛ¬Û<\oYj\kÛCCGÛg^^]jkÛYÛoa\]
jYf_]Ûg^Ûk]jna[]kÛafÛl`]Û^gddgoaf_ÛYj]Yk
Commercial Banking & Lending

<klYl]ÛGdYffaf_ÛYf\ÛN]Ydl`ÛDYfY_]e]fl
Probate
& Family
GjgZYl]Û¬Û=Yeadq
Business
& Corporate
9mkaf]kkÛ¬Û:gjhgjYl]
Nonprofit Organizations

EgfhjgxlÛFj_YfarYlagfk

TaxKYp
RealI]YdÛ<klYl]
Estate
Civil Litigation

:anadÛCala_Ylagf

:gee]j[aYdÛ9Yfcaf_Û¬ÛC]f\af_
Estate
Planning and Wealth Management

U.S. Attorney Ortiz
honored at reception
Û:gf_j]kkÛJlj]]lÛ9gklgfÛDYkkY[`mk]llkÛ~
G`gf]Û~¤¤Û=YpÛ~¤¤ ~Û
o o o [ Y k f ] j ] \ o Y j \ k  [ g e

The Federal Bar Association hosted a reception in honor of the newly-sworn-in U.S. Attorney for the
District of Massachusetts Carmen M. Ortiz. The Massachusetts Bar Association served as an event
co-sponsor. The reception was held at the John Joseph Moakley Federal Courthouse on March 1 and
featured welcoming remarks from FBA Massachusetts Chapter President Christopher A. Kenney; an
introduction from the Hon. Mark L. Wolf, chief judge of the U.S. District Court for Massachusetts; and
keynote remarks from Ortiz, the first female and first Hispanic U.S. attorney for Massachusetts.
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Massachusetts Bar Association Gala Dinner — March 11

Civil rights pioneer
Morris Dees delivers
inspirational speech
Sen. Cynthia Stone Creem honored
with Legislator of the Year Award
MBA President Valerie A. Yarashus (left) presents
the Legislator of the Year Award to State Sen.
Cynthia Stone Creem (D-Newton).

BY bill Archambeault
Morris Dees, a groundbreaking civil
rights attorney and co-founder/chief trial
attorney of the Southern Poverty Law
Center in Alabama, delivered a powerful
speech to nearly 500 people at the
Massachusetts Bar Association’s Gala
Dinner on March 11. Sen. Cynthia Stone
Creem, co-chair of the Joint Committee
on the Judiciary, was honored as the
Legislator of the Year.
MBA President Valerie A. Yarashus
welcomed the audience at the Westin
Copley Place hotel, noting that the MBA
will be entering its centennial celebration,
starting with the 2010-11 association
year.
“About 100 years ago, [the founders
of the MBA] banded together with a
mission of forming an organization that
all lawyers could call home,” she said.
“They were wise about many things,
and our challenge is to pick up where
they began. We do it together because
together, we are stronger than we are
alone.”

Creem credits MBA
for legislative efforts
Yarashus praised Creem’s “unfailing
commitment” to the judiciary and other
concerns of the legal profession.
“Sen. Creem is straightforward and
straight-talking,” she said.
Creem said she was honored to share
a stage with Dees, calling the Southern
Poverty Law Center in Montgomery,
Ala., “a beacon of justice.”
“We in Massachusetts are no strangers
to the fight for civil rights,” Creem
said, noting the state’s 2003 landmark
Goodridge v. Dept. of Public Health
decision adopting same-sex marriage.
“I’m proud to have taken part in that
successful effort,” she said, noting that
she has also co-sponsored legislation
protecting transgender people. But
Massachusetts has important work to do
reforming its criminal sentencing and
background check laws, she said.
“It will shock few in this room to
know that the burdens of the CORI
system fall most heavily on people of
color,” she said, thanking the MBA and
Past President David W. White for their
efforts in leading the push for sentencing
reform, which supporters describe as an
unfinished job.
“We would not have been able to
advance even this far had it not been for
the Mass. Bar,” she said. “I know the
Mass. Bar will continue to fight for these
important causes.”
On a personal note, Creem told the
audience that she developed her public
speaking fortitude when she led the

Photos by Jeff Thiebauth

Morris Dees, co-founder and chief trial counsel for the Southern Poverty Law Center, delivers a riveting keynote
address entitled “With Justice for All.”
MBA’s Family Law Section in the late
1990s and had to defend the section’s
positions at the House of Delegates.
“I would not be the advocate I am
today if not for that experience,” she said.
She also reminded members to fight for
adequate legal services funding.
“When we underfund legal services,”
Creem said, “we undermine the legal
system’s ability to carry out justice.”

Dees relates economic,
moral victory in
landmark case
MBA Vice President Douglas K.
Sheff introduced Dees, calling him
“an American icon” and lauding his
accomplishments in advancing civil
rights despite threats against his life
that continue today. Dees led the way

in striking back at organizations like
the Ku Klux Klan by suing them in civil
court and forcing them to pay millions to
their victims, including forfeiting their
property to cover the judgments.
“For all his successes, Morris Dees
has never been able to enjoy his life,”
Sheff said, noting that 30 people have
been imprisoned for threatening Dees’
life. “He has always known that the
struggle is never over, that the stakes
always get higher.”
Dees noted his Massachusetts ties,
calling MBA Past President Leo V.
Boyle, a fellow member of the American
Association for Justice, one of his
heroes. Dees also noted that he served as
the national finance director for Sen. Ted
Kennedy’s presidential campaign.
Dees started his keynote speech
decrying the efforts of Keep America

Safe, an organization founded by Liz
Cheney, which recently denounced
the efforts of U.S. Justice Department
lawyers who had previously represented
detainees at Guantanamo Bay. The
attack on lawyers by Keep America Safe
and Cheney elicited a harsh rebuke from
many quarters, including conservative
legal figures like Kenneth Starr, dean of
Pepperdine University School of Law,
who was recently named president of
Baylor University in Waco, Texas.
“Thank goodness that there have
been some conservative lawyers who
came to the defense of the Justice
Department lawyers,” Dees said, noting
the important role that lawyers play in
providing public villains a fair trial. He
reminded the audience that John Adams
agreed to represent — and successfully
defended — British soldiers after the
Boston Massacre.
“He helped ensure that the rule of law
and a jury would govern,” Dees said.
Dees cited Clarence Darrow as an
important role model, noting one case
in which Darrow defended labor union
organizers in Wisconsin by convincing
the jury that the case was about fighting
tyranny and oppression.
“He was able to lift the jury above
the simple facts of this case and allow
them to make a decision that they could
be proud of the rest of their lives,” Dees
said.
Dees also recalled representing the
mother of Michael Donald, a 19-yearold black man who was lynched in
1981 by two white men, Henry Hays
and James Knowles. After the two were
convicted, Dees convinced Knowles
to testify against the United Klans of
America when the Southern Poverty
Law Center brought a civil case against
the organization. In winning a $7 million
judgment, the Klan was forced to turn
over the deed of its national headquarters
to Donald’s mother, who sold the
property and bought a house.
At the civil trial, Knowles asked
Donald’s mother if she could ever forgive
him for what he’d done to her son.
“If I try 100 more cases, I’ll never
have a moment like that again,” Dees
told a rapt audience. “She said, ‘Son,
I already have.’ What she said was
a greater verdict than the $7 million
judgment.”
Dees ended his speech by quoting
Rev. Martin Luther King’s famous
citation of a Bible passage, telling the
Massachusetts lawyers in the room,
“I know you will not be satisfied until
justice rolls down like water.” n
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Annual Conference CLE program highlights
March 11
programs
Protect Your Firm
and Client Information:

Compliance with the
new Massachusetts
data privacy laws
Following welcome remarks from
MBA President Valerie A. Yarashus, the
Opening Plenary Session at AC10 focused
on the newly implemented data privacy
regulations. Sponsored by Catuogno &
Sten-tel Court Reporting, the session
offered a wealth of practical advice for
attorneys and law firms.
Although there is no “one-size fits all”
standard for compliance, panelist David
Felper of Bowditch & Dewey shared
practical steps attorneys can take to limit
the risk of a breach. Felper explained
that written procedures and plans are not
sufficient and that firms need to have “an
ongoing obligation to train employees”
on compliance issues.
“There can be significant damages,”
he warned. Felper also explained that
the attorney general’s office has taken
measures to make sure companies comply
with the data privacy laws that went into
effect March 1. However, he did say
that “we don’t expect to see widespread
audits.”
Co-panelist Scott D. Schafer, chief
of the Consumer Protection Division in
the Office of Massachusetts Attorney
General Martha Coakley, confirmed that.
“Currently, the attorney general’s office
has not authorized any audit program”
as part of the enforcement of these new
regulations.
Schafer then went on to offer lawyers
guiding principles on how to prevent a
privacy breach and how to properly report
one should it occur. He referred attorneys
to www.mass.gov/ag/consumerprotection
as a resource.
“Enforcement of data security is by no
means new,” said Schafer, whose office
led the 44-state investigation of TJX’s
breach that occurred in 2007. n

From left to right: Jay Shepherd, Dustin Cole and Alan Klevan were among the presenters for the CLE track devoted to Law Practice Management topics.
Photos by Kelsey Sadoff

About CLE
The MBA's Continuing Legal
Education programs focus on
recent case law, new legislation,
emerging legal trends, new
rules of practice and procedure,
transitioning attorneys and issues
of law practice management. Each
year, approximately 80 courses
are offered on significant trends
and topics that highlight essential
programs that will benefit
attorneys and their practice.
These course offerings appeal
to attorneys working in varied
areas of the law and take place at
venues throughout the state. Most
programs include written materials
and qualify for three hours of CLE
credit.

— Tr i c i a Ol i v er

Social Media
for Lawyers:

How to boost
your practice
and avoid pitfalls
The second plenary session of AC10’s
first day of CLE programming covered the
full range of social media tools, including
the pros and cons for each.
Vanessa DiMauro, CEO of Leader
Networks and a popular speaker,
researcher and author on online
communities and social networking,
reported that “older professionals are
adopting social media at a more rapid
pace than their younger professional
counterparts.” DiMauro said that
“nothing replaces a handshake,” but she
encouraged attorneys to enlist social
media strategies to help extend and build
business relationships and offered a
20-minute social media game plan.
David Harlow, who has found success

MBA General Counsel and Acting Executive Director Martin W. Healy, left, was joined by Judge Wilbur
P. Edwards Jr. to deliver remarks at the March 12 opening plenary session.

with his own health law blog, encouraged
fellow attorneys to start their own blogs
as “part of a conversation.” Harlow also
recommended participating in online
“blog carnivals” and to create one’s own
tweet deck to efficiently follow other
bloggers. Harlow also cautioned folks
to not just promote via Twitter, but to
“engage the surfer” with one’s tweets.
Following panelist Robert J.

Ambrogi’s 10 tips for seizing the power
of social media, James Bolan brought
to light the ethical considerations when
utilizing social media. “Twitter is no
different than the conversation you have in
the courthouse,” Bolan cautioned. Online
conversation and social networking
activity provide a “permanence that is a
very different sort,” he said. n
—Tricia O liver

Law Practice
Management:

Building business
in the post-crash
economy
To bring on new clients and make
more money, legal marketing needs to
focus on the value it can offer clients,
not legal jargon that emphasizes practice
areas and experience. That was the
common-sense message from Dustin A.
Cole, a nationally renowned legal coach
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who presented a three-hour marketing
class.
“We’re no longer in an economy of
abundance. We’re now in an economy
that’s rising from the ashes,” said Cole.
Ensuring success during this tumultuous
time takes an approach that may be foreign
to most attorneys: packaging what you
can offer into a value-driven message,
Cole said. A family law attorney is not a
“divorce lawyer,” but someone who “helps
people through difficult family times.”
Cole said attorneys need to alter their
approach in addition to considering all of
their prospects, increasing visibility and
adding referral sources by networking and
building friendships.
The method worked for Alan J.
Klevan, who operates a firm with his wife
in Wellesley, and Jay Shepherd of the
Shepherd Law Group PC in Boston.
Cole helped Klevan develop a plan to
leave his old firm and start his own practice.
“Within six months, I doubled my highest
salary at the law firm,” Klevan said.
Shepherd credits Cole with assisting
him in “building an enterprise” rather
than succeeding at a job. Shepherd’s goal
was to free himself from the billable hour
— which he did four years ago. “Since
working with Dustin, I’ve literally tripled
the firm’s revenue,” Shepherd said. n
—Jenn i f er R os i ns k i

March 12
programs

Recent developments
in the law
Hon. Wilbur P. Edwards, associate
justice for the Southeast Housing Court
in Fall River, gave opening remarks at
“Recent Developments in the Law” as part
of the MBA’s Annual Conference 2010 at
the Westin Copley Place in Boston.
“Every year something new and
interesting comes up,” said Edwards, who
provided an overview of relevant cases
from various courts.
In addition to reviewing significant
cases, Edwards also thanked the
Massachusetts Bar Foundation for its
support of the Lawyer for a Day Program
in the Southeast Housing Court, giving
attorneys an opportunity for volunteer their
time to assist pro se litigants.
“We [at the Housing Court] have been
faced with tremendous pressure and stress
related to the foreclosure crisis,” said
Edwards, who noted that it is not just the
legal issues, but the personal aspects and
stories that have an impact. n
— K el s ey Sa d o f f

Significant legislative
developments
in Massachusetts
MBA Acting Executive Director
and General Counsel Martin W. Healy
provided an opportunity for MBA Annual
Conference 2010 attendees to brush up on
the legislative process.
“The mindset on the hill is to try to
grapple with the fiscal crisis,” said Healy,
who noted that with the 2010 election
looming, there is the potential for a very
active second half of the legislative
session. Healy also reminded attendees
that “practitioners need to pay attention to
state budgets.”

Alison C. Shields, Gina Y. Walcott and Lisa Terrizzi were panel presenters for the Avoiding Lawyer Meltdown session.
There were roughly 200 enactments
at the conclusion of the formal session
in November, Healy said. He noted that
the Senate passed a sentencing reform
bill in November 2009 and that the MBA
is currently supporting the potential for
reform in the area of alimony years with a
durational requirement.
Criminal law matters, which are slated to
be “hot subject matter,” due to the upcoming
election, include a “number of enactments
geared to public officials.” Healy noted that
at the time of the conference, more than 30
legislators had already decided not to seek
re-election.
“The area of reform on public benefits
has not gone unnoticed,” said Healy. “The
financial climate — the so-called upset
election — this has motivated many to
throw in the towel.” n
—K e l s e y S a d o f f

Law Practice
Management:

Avoiding lawyer
meltdown
The Law Practice Management Session:
Avoiding Lawyer Meltdown session gave
attendees the opportunity to learn what
technology is available to help attorneys
avoid burning out.
Lawyer meltdown can manifest itself
in different ways — sometimes similar to
symptoms of depression — and can occur
by “ignoring little things along the way,”
said panelist Gina Y. Walcott of Lawyers
Concerned for Lawyers in Boston. Walcott
outlined how positive lawyer traits can
often have negative consequences. For
example, a lawyer who is a perfectionist
might not know “when to say when,” or
be so focused on work that other interests
don’t have a “role in your life.”
“LCL is a place to go for yourself — but
a place for your friends and family as well,”
said Walcott, who manages the only lawyer
assistance program in Massachusetts.
Allison C. Shields, president of
Legal Ease Consulting Inc. in New York,
provided attendees with the “tools to give

you a feeling of not being overwhelmed,”
and ideas on how to make the most of your
time by:
Organizing your activities: How to
manage what you are doing in the time you
have;
Prioritizing: Focusing on your core
tasks/clients;
Systems and Structures to support your
practice; and
Delegating effectively. n
—K e lsey S ad off

Law Practice
Management:

Alternatives to
the billable hour
Describing the “billable hour” as “soulcrushing,” attorney Jay Shepherd told a
room of lawyers that his employment law
firm, Shepherd Law Group PC in Boston,
stopped billing by the hour in 2006. Clients
appreciate knowing what representation
will cost them, and he doesn’t have to worry
about keeping track of hours or employees’
timesheets.
“You’ll make a lot more money doing
this, you’ll be a lot happier, and your clients
will be a lot happier,” Shepherd said.
Clients often don’t mind paying more
because they’re able to budget for the cost.
Figuring out what to charge may take some
effort, and prices may need to be adjusted,
he said, but a firm will eventually come out
ahead.
“You have to figure out the value of
what you do,” he said. “Consider your
competitors, but don’t just parrot what
they’re doing.”
He dismissed lawyers’ concerns that
there are “variables” to consider.
“Our costs are fixed. It has nothing to
do with costs,” he said. “Clients don’t care
about costs, they care about prices.”
He cautioned against trying halfway
measures like hybrid billing, blended rates
and caps. Shepherd convinced at least one
audience member.
“I’m going to try it, and Jay has given me

the courage. It’s a scary thing. The clients
will be able to budget for it. I tried it once
before and the client was thrilled and I was
paid much more,” said Richard M. Stone, a
Boston attorney who chairs the MBA’s State
Tax Practice Group. “So for that alone, the
conference has been worth it.” n
— B ill A rch ambeault

Law Practice
Management:

From paper to pixels:
Paper LESS office
works, not paperless
Ross L. Kodner, the senior legal
technologist and CEO at MicroLaw in
Milwaukee, doesn’t care what law firms
do with their paper documents. The notion
of eliminating all of a firm’s paper files is
ludicrous, he said, if only because courts,
government agencies and other firms will
always insist on using paper.
“I think the concept of the paperless
office is a great lie,” he said.
Kodner just wants lawyers to rely on
digital files as their primary records system
instead of paper. He recommended scanning
everything in order to have a complete file
and to cut down on confusion of what does
and doesn’t need to be scanned.
Wasting time looking for records is not
just inefficient, it’s ethically questionable if
clients are paying lawyers to waste half an
hour or an hour searching for documents
when everything could be organized in a
digital filing system.
“It’s not fair to pass on our inefficiencies
to our clients,” he said.
Kodner highlighted certain software
and equipment — like a Fujitsu scanner
that costs the same as comparable models
but comes with software for converting
documents into Adobe PDFs, around a
$200 value — that would help firms large
and small make the transition.
He also pointed out mistakes he’s seen
firms make, like one at which 525 letters
were saved as “Letter 1,” “Letter 2,” and
so on. n
— B ill A rch ambeault
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Bar News

MBF names officers, new trustees for 2010
2010 officers:
At its Annual
Meeting on
Jan. 14, the
Massachusetts
Bar Foundation
inducted its
new officers
and trustees
for 2010.
MBF officers serve
a one-year term
and trustees serve
a four-year term.

President: Joseph
P. J. Vrabel

Vice President:
Jerry Cohen

Treasurer: Robert
V. Ward Jr.

Endurance Asset
Management,
Framingham

Burns & Levinson, Boston

Southern New England
School of Law, North
Dartmouth

Secretary:
Antoinette E. M.
Leoney
U.S. Attorney’s Office,
Boston

2010 trustees:

Janet F. Aserkoff

Bernard J. Bonn III

Lawrence J. Farber

Rappaport, Aserkoff &
Gelles, Boston

Dechert, Boston

Law Office of Lawrence J.
Farber, Amherst

Hon. Anne M.
Geoffrion
Hampden Probate &
Family Court, Springfield

Harvey Weiner
Peabody & Arnold,
Boston

MBA On Demand offers convenient program viewing
Now available on www.massbar.org
is a list of CLE programs for purchase
through MBA On Demand. Purchases
selected from the new online catalog will
provide practitioners the opportunity to
watch an MBA conference, seminar or

roundtable from their home or office.
For practitioners unable to attend an
MBA conference, seminar or roundtable,
MBA On Demand provides an alternative
to the in-person experience. To view
MBA On Demand programs, visit www.

massbar.org/ondemand.
“The goal of MBA On Demand is
to provide quality CLE programs to
attorneys and staff statewide — when
they want it, how they want it and where
they want it,” said MBA Education CoChair Alan J. Klevan.
Members who register for CLE
programs, which have been recorded
for MBA On Demand, will receive an
enhanced resource package, including
permanent links to the program’s
e-publication
and
On
Demand
presentation in their “My Resources”
profile on www.massbar.org. This allows
individuals who attended a program in
person to access the MBA On Demand
recording to revisit, as necessary, critical
discussion topics anytime in the future.
MBA member Matthew Des
Meules of Des Meules Law in Andover
recently purchased “Distressed Property
Bootcamp Session I: Short Sales” via
MBA On Demand, which he watched at
his office. Although Des Meules normally
prefers to attend programs in person,
he purchased the MBA On Demand
program and watched in his office. He
had an “immediate need” following a
customer inquiry requiring him to “brush
up on the material.” With a small budget

as the result of establishing his new
practice, Des Meules was able to “pick
and choose” the programs he preferred
through MBA On Demand.
“In this virtual age, people do not
want, nor do they need, to leave their
offices to have access to services such as
information, education and networking.
This is the beauty of MBA on Demand,”
said MBA Education Co-Chair Marsha
V. Kazarosian. “Not being able to attend
a program in person is no longer an
obstacle to benefiting from a program
and its faculty.” Kazarosian also notes
that attorneys from mandatory CLE
states, like neighboring New Hampshire,
now have another option for satisfying
credit requirements.
MBA seminars, conferences and
roundtables available via MBA On
Demand are accompanied by a video
camera icon in the MBA’s CLE monthly
brochures and on the MBA Web site.
Visit www.massbar.org/ondemand for
continually added material available for
purchase. n
The MBA welcomes feedback on your MBA On
Demand experience. Send questions, comments or
concerns to ondemand@massbar.org.
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Access to Justice Awards

A Sixty Year Tradition
of Representing
the Seriously Injured

Photo by Jeff Thiebauth

This year’s Access to Justice Award recipients gather with MBA leaders following the March 12 luncheon.
Back row, from left to right: Prosecutor Award recipient Michael C. Connolly; MBA President Valerie A.
Yarashus; Access to Justice Section Co-Chair Jayne B. Tyrrell; Pro Bono Publico Award recipient Michael P.
Angelini; Access to Justice Section Co-Chair James T. Van Buren.
Front row, left to right: Defender Award recipient Beth L. Eisenberg; Pro Bono Award for Law Firms recipient
Thomas Brown on behalf of Fish & Richardson PC; and Legal Services Award recipient Patti A. Prunhuber.

MBA honors ‘very
best in legal services’
BY Kelsey Sadoff
Coming together to “celebrate the
very best in legal services,” the
Massachusetts Bar Association honored
five lawyers and one law firm at the
Annual Access to Justice Awards
Luncheon on March 12, as part of the
MBA’s Annual Conference 2010 at the
Westin Copley Place in Boston.

Legal Services Award

Sheff Law Offices, P.C.
Ten Tremont Street, Boston, MA 02108
617-227-7000 www.shefflaw.com

Pro Bono Award
for Law Firms
Fish & Richardson PC was honored
with the Pro Bono Award for Law Firms,
which is presented to a firm whose
meaningful pro bono activities are
particularly noteworthy given the firm’s
size.
Traditionally dedicated to intellectual
property, litigation and technology
law, Fish & Richardson has helped
Neighborhood Legal Services with
its goal of providing attorneys for the
Northeast Housing Court Lawyer for a
Day Program since 2005.
“Pro bono service is uniquely
rewarding in a way that is different from
our daily jobs,” said Thomas A. Brown,
who accepted the award on behalf of
Fish & Richardson. Brown noted the
volunteer attorneys often find that when
volunteering with the Northeast Housing
Court Lawyer for a Day Program, they
“feel we have made a difference in the
world” and “remember why we went to
law school.”
“We owe the greatest gratitude to
our clients, for giving us this wonderful
opportunity to serve them,” said Brown.
Since the Northeast Housing Court
Lawyer for a Day Program’s inception,
Fish & Richardson has dedicated more
than 2,300 hours to the program. In
2009 alone, Fish & Richardson attorneys
dedicated 650 hours to the Lynn Housing
Court.

Pro Bono Publico
Award
Michael P. Angelini, chairman of
Bowditch & Dewey LLP in Worcester,
was presented the Pro Bono Publico
Award, which is given to an individual
who has been instrumental in developing,
implementing and supporting pro bono
programs for the MBA, a local bar
association, law firm or agency.
“At a time with unprecedented legal
need — and when others said it couldn’t

#

Two attorneys were presented the
Legal Services Award, which is given to a
public or nonprofit agency attorney who
has contributed to the provision of lowincome legal services beyond his or her
required job responsibilities: Thomas E.
Kosman of South Coastal Legal Services
Inc. in Hyannis and Patti A. Prunhuber
of Legal Assistance Corp. of Central
Massachusetts in Worcester.
Kosman, an elder law attorney on
the Cape and the Islands since 1982,
was honored for serving senior citizens
with “knowledge, vigor and above all,
dedication.” As the practice group leader
for Elder Law Advocates and the lead
attorney under the Medicare Advocacy
Project, Kosman was described as an
attorney who “doesn’t wait in his office
[for the phone calls], but maintains a
vigorous outreach schedule.”
Kosman, who was “humbled and
greatly honored,” accepted the award on
behalf of himself and his colleagues.
Prunhuber, described by James
Breslauer as an attorney who will do
“something innovative and effective”
when given a chance, has dedicated her
career to advocating for low-income
families and individuals. Taught by her
mother to “challenge authority at every
step,” Prunhuber reminded attendees that
everyone “has a stake [in the] reality of
providing representation” to those who
need it most.
“I have been fortunate to be a part
of the legal services community for 25
years,” said Prunhuber, who thanked her
colleagues and clients for “teaching me
and continuing to teach me.”

T e a m a p p r o ac h
c u T T i n g e d g e a d vo c ac y
S u p e r i o r r e S u lT S
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Integrity • Compassion • Excellence

I need expert
accountants
who can help
make my case.
If you need Business Valuation, Forensic Accounting,
Fraud Investigation or Litigation Support, turn to
Kostin, Ruffkess & Company. Our Legal Services
Team can provide the reports and expert testimony
you need to develop a strong argument on your
client’s behalf. So when you need accounting
support, count on us.
To learn more, go to kostin.com.
Or call us at 413.233.2300.

springfield, MA
fArMington, ct
new london, ct
kostin.com
Cer tified Public Accountants and Business Advisors
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On March 11, the Massachusetts Bar
Association’s House of Delegates met to cover
a full agenda in the midst of the MBA’s Annual
Tax Attorney
ADR
Conference 2010.
MBA President Valerie A. Yarashus opened
Looking for an Experienced....
the meeting by welcoming delegates to AC10.
STATE TAX ATTORNEY
She offered a special welcome to guests from
For Your CLiEnts?
the Tiered Community Mentoring Program, who
Planning • Audits • Appeals • Litigation
were present to observe the meeting, including
• Corporate Income/Excise Tax
students from Roxbury Community College and
• Sales & Use Tax
Suffolk University Law School.
• Sole Practitioner —
In addition to thanking Education Committee
Flexible Fee Structure
Co-Chairs Alan Klevan and Marsha Kazarosian
for their efforts in AC10’s CLE offerings, Yarashus
Richard M. Stone, Esq.
Chair—MA Bar Assn. State Tax Practice Group
also thanked MBA Vice President Douglas K.
Planning • Audits • Appeals • Litigation Serving MSCPA members and their clients
Sheff and the entire Gala Dinner Committee for
617.848.9360
888.483.5884 •Tax
www.rickstonelaw.com • rick@rickstonelaw.com
• Corporate •Income/Excise
a stellar effort in bringing together nearly 500 of
• Sales & Use Tax
their peers to the dinner that evening.
• Sole Practitioner –
As part of her president-elect report, Denise
Flexible Fee Structure
Squillante asked delegates to oppose in principle
expanded lawyer regulation under the Consumer
Richard M. Stone, Esq.
Chair—MA Bar Assn. State Tax Practice Group
Financial Protection Agency Act. The delegates’
Serving MBA members and their clients
vote affirmed Squillante’s view that the act would
be “so broad and so burdensome” to the legal
617.848.9360 • 888.483.5884
profession.
www.rickstonelaw.com
Following the treasurer’s and secretary’s
rick@rickstonelaw.com
reports, the remarks of MBA General Counsel
and Acting Executive Director Martin W. Healy
AAD 2"x4" color ad L1:Layout 1 3/19/10 2:19
focused on the fiscal 2011 state budget and
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surety bonds
other activity at the Statehouse leading up to an
election year.
AviAtion LAw
Healy described Gov. Deval Patrick’s
proposed level funding for Massachusetts Legal
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Assistance Corp. as “quite a feat,” but also noted
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million from funding for the courts.
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“This is a very critical year for the budget,”
serious personal
said Healy.
Theand
Senatereturn
is expected
to release
rrections directlyinjuries
on and
the copy above or on the reverse of this
sheet
this
to its
version
in
mid-April,
which
will
be
followed
wrongful death
®
he
copy
orresulting
on the
reverse
of
this
and
return
this
tosheet
rrections
directly
copy above
or sheet
on
reverse
this
and
return
this to
If all
theabove
information
is the
correct,
please
signthe
below
andofreturn
The
Pages
from
by ®the to
release
of Legal
the House
version® .in May.
Since
1899
bove
or
on
the
reverse
of
this
sheet
and
return
this
to
design, and
maintenance
is
please
sign
andplease
returnsign
to The
Legal
Upon. enactment
both branches,
a conference
If correct,
all theoperation,
information
isbelow
correct,
below
andPages
return
to ThebyLegal
Pages
.
®
of all types of aircraft. Twenty-five
committee
will
bereturn
appointedthis
to work
out the
, pleasedirectly
sign
below
and
return
to
The
Legal
Pages
.
DATE
ections
on
the
copy
above
or
on
the
reverse
of
this
sheet
and
to
years experience in aviation cases
-523
-2935
Office:
617
ections directly
on
the
copy
above
or
on
the
reverse
of
this
sheet
and
return
this
to
differences
between
the two budgets.
®
DATEand return to
including airline, commercial and
DATE
all the information
is correct, please
below
The
Pages
. the latest
Healy
also Legal
let delegates
know ®
that
-1707 and return to
Fax:sign
617-523
general aviation.
all the information
is correct, please
sign
below
The
Legal
Pages
.
DATE
push for sentencing reform will be to have the
House follow
the Senate’s suit; the Senate
Kreindler & Kreindler LLP
DATE
www.aadority.com
passed
legislation
in November granting parole
DATE
277 Dartmouth St.
eligibility
for
nonviolent
mandatory minimum
Boston, MA 02116
A.A. DORITY
drug offenses.
Tel (617) 424-9100
COMPANY, INC.
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forward,” said Healy, who cautioned, however,
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Photos by Tricia Oliver

MBA President-elect Denise Squillante tells delegate of her
opposition to expanded lawyer regulation under proposed
federal laws.

The election year will “drastically change the
landscape on the Hill,” Healy said. He noted that
incumbents will not be running for re-election
for 22 seats in the House and eight in the Senate.
He asked the delegates to “pay close attention to
your districts. In particular, those candidates who
have stances with our profession in mind.”
Delegates heard a report from 2010
Nominating Committee Chair Edward W.
McIntyre on the proposed regional and at-large
delegates and the following slate of officers:
•
•
•
•
•

President-elect: Richard P. Campbell
Vice President: Jeffrey N. Catalano
Vice President: Douglas K. Sheff
Treasurer: Robert L. Holloway Jr.
Secretary: Marsha V. Kazarosian

For a list of proposed delegates and more
information on the nominating report, see front
cover.
The delegates then were asked to vote
on a series of proposals brought forth by the
Probate Law Section Council. First, Probate
Law Section Co-Chair Janice Nigro asked
delegates to support in principle the proposed
Uniform Adult Guardianship and Protective
Proceedings Jurisdiction Act, which was drafted
by the National Conference of Commissioners on
Uniform State Laws. The act addresses all aspects
of guardianships and protective proceedings
for both minors and adults. Delegates voted in
support of the act.
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Bar News

Section
Spotlight
Individual Rights &
Responsibilities open meeting
Guantanamo Bay:
Opened - Closed, Why and When
Thursday, April 8, 4-6 p.m.
MBA, 20 West St., Boston

This open meeting presentation
will explore the legal issues relating to
Guantanamo Bay, Cuba, as well as legal,
ethical and political principles relating to
detainees. A panel will explore whether
and to what extent Guantanamo Bay
should be opened or closed. The faculty
will suggest what role citizens and legal
practitioners can have as to the legal and
political process.
Panelists include: Frank A. Smith III,
program co-chair, Law Office of Frank
A. Smith III, Boston; Jonathan Mannina,
program co-chair, Legal Assistance Corp.
of Central Mass., Worcester; Fausto
Da Rocha, executive director, Brazilian
Immigrant Center, Allston; Kevin Powers,

Featured
Member Benefit:

Rodgers Powers & Schwartz LLP,
Boston; and Shiva Karimi, Law Office of
Shiva Karimi, Boston.
Topics include:
• Representation of detainees;
• The legal, ethical and political
issues involved in representation of
detainees;
• The role of citizens and lawyers as to
Guantanamo Bay; and
• Selected syllabus of Supreme Court
decisions regarding detainees.
How to Represent Claimants
(employees) at Unemployment
Insurance Hearings

Thursday, April 8, noon-3 p.m.
MBA, 20 West St., Boston

The Labor & Employment, Civil
Litigation and Access to Justice sections
and Young Lawyers Division are proud to
co-sponsor this training seminar, which
will be provided by Greater Boston Legal
Service’s Employment Law Unit and the
Volunteer Lawyers Project.
The program is free of charge. Given
the current economic climate, there is an
enormous need for claimant representation
at unemployment hearings. Legal Services,
however, cannot not meet the demand

for representation, so, all attendees are
strongly encouraged to become a member
of the Volunteer Lawyers Project pro bono
panel and agree to take one pro bono
unemployment insurance case over the
next year. All volunteers must be licensed
to practice law in Massachusetts. Training
topics will include:
• How to represent a claimant at an
unemployment hearing;
• Basic
procedures
for
initial
unemployment determinations; and
• Practical information about conducting
direct and cross examination and
witness preparation.
Juvenile & Child Welfare
Section Council open meeting
Featuring Chief Justice Michael F.
Edgerton
Wednesday, April 14, 5:30-6:30 p.m.
MBA, 20 West St., Boston

The Juvenile & Child Welfare Section
Council will host an open meeting on
Wednesday, April 14, from 5:30 to 6:30
p.m. at the MBA, 20 West St., Boston.
The guest speaker will be Chief Justice
Michael F. Edgerton of the Juvenile Court
Department. All section members are
invited to attend. n

MarketYourLawPractice.com

M a r k e t Yo u r L aw P r a c t i c e . c o m
is a highly interactive, Web-based
tool providing focus and discipline
for lawyers interested in taking their
marketing efforts to the next level.
With MarketYourLawPractice.com,
you can:
• Find hundreds of marketing
tools, assessments, tip sheets and
templates;
• Develop new business with proven,
ethical marketing strategies;
• Assess your situation, plan your

next move, track results and
measure your success;
• Leverage The Four Pillars of
Marketing to grow your practice;
and
• Gain real-world marketing skills
they simply didn’t teach in law
school.

M a r k e t Yo u r L aw P r a c t i c e . c o m
teaches you how to retain and grow
relationships with your existing clients,
attract new clients and develop new
business, increase name recognition
and awareness, and create targeted and
effective communications. This Webbased tool is perfect for small firms and
solo practitioners.
Subscribe
today
at
www.
marketyourlawpractice.com
using
discount code BA-MA1. Valid MBA
membership required. n

Photo by Jennifer Rosinski

William “Mo” Cowan

Governor’s legal
counsel stresses
mentor importance
William “Mo” Cowan, chief
legal counsel for Gov. Deval Patrick,
spoke about his path to a legal career
and the importance of mentors at an
event celebrating the first year of the
Massachusetts Bar Association’s Tiered
Mentoring Program. Cowan revealed
he originally planned for a career in
medicine and said that Patrick is among
his many mentors from all walks of life.
The March 4 gathering at the John
Adams Courthouse in Boston included a
tour of the building, including a stop at
the Supreme Judicial Court and its legal
exhibits, by SJC Senior Attorney Barbara
Berenson.
The MBA Tiered Mentoring
Program, created by Norfolk and Probate
Judge Angela M. Ordoñez, kicked
off in October. The program matched
up 40 participants, making 10 groups
comprising practicing lawyers and
students from Suffolk University Law
School, Roxbury Community College
and John D. O’Bryant High School in
Roxbury. n
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Calendar of Events
Tuesday, April 6

Tuesday, May 4

Probate/Property Series — Part III:
Probating Real Estate from Start to
Finish
4–7 p.m., MBA, 20 West St., Boston

Veterans Benefits: Aid & Attendance
Eligibility and the Application
4–7 p.m., MBA, 20 West St., Boston

Basics of Divorce Practice
4–7 p.m., Western New England College School of Law,
1215 Wilbraham Road, Springfield

Wednesday, April 7
MBA Monthly Dial-A-Lawyer Program
5:30–7:30 p.m., Statewide dial-in # (617) 338-0610

Thursday, April 8
Contempt Trends and Beyond
4–7 p.m., MBA, 20 West St., Boston
Free networking reception*
5:30–7:30 p.m., King’s, 50 Dalton St., Boston
*Non-MBA members are encouraged to attend.

Tuesday, April 13
Building Your Trial Notebook
4–7 p.m., MBA, 20 West St., Boston
Trust Basics for the General Practitioner
4–7 p.m., Western New England College School of Law,
1215 Wilbraham Road, Springfield

Wednesday, April 14
Canadian Entries — Some Tokens for
Invisible Turnstiles Evening Roundtable
4:30–6:30 p.m., MBA, 20 West St., Boston

Wednesday, April 21
How to Probate an Estate: Part I
4–7 p.m., Massachusetts School of Law, 500 Federal St.,
Andover

Tuesday, April 27
Drafting the Simple Will
4–7 p.m., MBA, 20 West St., Boston

Wednesday, April 28
How to Probate an Estate: Part II
4–7 p.m., Massachusetts School of Law, 500 Federal St.,
Andover
Estate Planning Techniques to Avoid or
Survive Probate Litigation
4–7 p.m., MBA, 20 West St., Boston

Thursday, April 29
Title Planning with LLCs
4–7 p.m., MBA, 20 West St., Boston

Thursday, April 29
Veterans Dial-A-Lawyer
5:30–7:30 p.m., Statewide dial-in # (617) 338-0610

Monday, May 3
The Anatomy of Enforceable AnteNuptial and Post-Nuptial Agreements
4–7 p.m., MBA, 20 West St., Boston

Wednesday, May 5
Alternative Careers in Development:
Planned Giving, Major Gifts,
Corporations and Foundations
11:30 a.m.–1 p.m., MBA, 20 West St., Boston
Representing the OUI Client
4–7 p.m., Massachusetts School of Law, 500 Federal St.,
Andover
How to Use the Mortgage Discharge
Statute to Improve Your Real Estate
Practice
4–7 p.m., Registry of Deeds, 90 Front St., Worcester

Thursday, May 6
Intellectual Property Basics for the NonSpecialist
4–7 p.m., MBA, 20 West St., Boston

Tuesday, May 11
31st Annual Labor & Employment Law
Spring Conference
9 a.m.–5 p.m., The Colonnade Hotel, 120 Huntington
Ave., Boston

Wednesday, May 12
From Criminal to Immigration Court:
Immigration Consequences of Criminal
Conduct
4–7 p.m., MBA, 20 West St., Boston

Thursday, May 13
Landlord/Tenant Basics and Beyond
4–7 p.m., MBA, 20 West St., Boston

Monday, May 17
Financial Implications of
Unemployment: Managing Debt and
Investments
11:30 a.m.–1 p.m., MBA, 20 West St., Boston
Same-Sex Marriage: New Protections
and New Planning Challenges
4–7 p.m., MBA, 20 West St., Boston

Thursday, May 20
Electronic Discovery: Rules of Practice
and Emerging Issues — What Litigators
Should Know
4–7 p.m., Western New England College School of Law,
1215 Wilbraham Road, Springfield

Monday, May 24
Complex Issues and Emerging Trends in
Class Action Litigation
4–7 p.m., MBA, 20 West St., Boston

Wednesday, May 26
Western Massachusetts Dial-A-Lawyer
3:30–7:30 p.m.
Statewide dial-in # (413) 782-1659

Bar News

Volunteer Spotlight
Rush O’Mara — from MBF Fellow to
hands-on mentor — exudes generosity
BY Evin Luongo
For nearly 20 years, Martha Rush O’Mara has been a solopractitioner in the area of children’s law in the Boston Juvenile Court and
the Probate and Family Court. In 2003, when Rush O’Mara was serving
as the president of the Massachusetts Association of Women Lawyers,
she sat on the Massachusetts
Bar Association’s House of
Delegates and was impressed by
the networking and professional
development opportunities the
HOD offered.
Today, Rush O’Mara is the
co-chair of the MBA’s Juvenile
& Child Welfare Law Section
and an avid volunteer in the
Massachusetts legal community.
In the midst of a busy work
schedule, Rush O’Mara has
made it a priority to dedicate
Martha Rush O’Mara, co-chair of
her services to those individuals
the MBA’s Juvenile & Child Welfare
who are in need. Her history of
Law Section and an avid volunteer in
public service began several
the Massachusetts legal community,
years ago, when she became
has made it a priority to dedicate her
an MBA designee on the
services to those individuals who are
Massachusetts Legal Assistance
in need.
Corporation’s Board of Directors
— an organization that seeks to ensure that low-income people have
adequate access to legal resources. Rush O’Mara has served on the
MLAC board since 2005 and is the current chair.
Elizabeth Lynch, executive director of the Massachusetts Bar
Foundation, the MBA’s philanthropic partner, says Rush O’Mara
shows “extraordinary dedication to helping the many people in our
communities who need access to justice to obtain it.”
Rush O’Mara has been a fellow with the MBF since 2005, and has
been a welcome and effective advocate of the MBF’s mission, Lynch
said: “Martha contributes generously to the MBF, and she is among
the first to volunteer to participate in the work we do, including the
annual IOLTA grant review. She has truly played an integral part in
strengthening the delivery of legal services throughout the state of
Massachusetts.”
Rush O’Mara’s pro bono involvement has been extensive and
diverse, ranging from her work with children at the Children’s Law
Center to law school graduates. Shireen Madan-Patton is one graduate
who has benefited from Rush O’Mara’s generosity and philanthropy.
When Madan-Patton came to a Juvenile & Child Welfare Section
Council meeting for new lawyers, Rush O’Mara offered to help her
transition from pediatrician to lawyer. Rush O’Mara took MadanPatton to the Edward W. Brooke Courthouse in Boston to meet a few
judges, introduced her to other attorneys and gave her advice about
starting her own firm.
Equipped with the knowledge that Rush O’Mara had provided her,
Madan-Patton soon became appointed guardian ad litem just a few
months after being admitted to the Massachusetts Bar.
“What Martha did for me was extraordinary. I met Martha by chance
at the MBA meeting, and her generosity with her time and knowledge
has gotten me this guardian ad litem appointment,” said Madan-Patton,
who praises Rush O’Mara not only for her qualities as a mentor, but
also as a friend. “I have been so lucky; with Martha’s friendship, I now
have someone to go to for advice and knowledge.” n

Upcoming
volunteer
opportunities:
Monthly Dial-A-Lawyer

Wednesday, April 7, 5:30–7:30 p.m., MBA offices, Boston

Veterans Dial-A-Lawyer

Thursday, April 29, 5:30–7:30 p.m., MBA offices, Boston

WMASS Dial-A-Lawyer

Wednesday, May 26, 3:30–7:30 p.m.
Western New England College, Springfield
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Developers get guidance on variance lapses
Recent case law
may provide
some relief for
developers
concerned about
lapsing permits

who holds a variance to construct an
office building on its site in violation of
minimum zoning setback requirements.
If the developer actually constructs the
building in the otherwise prohibited
location, there is little question that
the variance has been “exercised.” But,
what if the developer cannot proceed
with construction of the building, due
to financing or other constraints? Can
some set of activities short of actual
construction be sufficient to constitute
“exercise” of the variance? What if the
BY Thomas Bhisitkul
developer had completed the building
foundation — is that enough? What if
The lapse of a variance is a troubling
the site had only been excavated, but no
issue for a real estate developer.
construction has taken place? What if no
Variances are subject to stringent legal
actual site work at all has been done, but
standards that are difficult to meet,
the developer has obtained other permits
and obtaining a variance can involve
and approvals that were necessary for
protracted, expensive (in both monetary
construction (e.g., a building permit,
and political capital) and sometimes
site plan approval, order of conditions,
venomous proceedings before
subdivision approval, etc.)?
local zoning boards of appeal
These types of questions
(or, worse, litigation). The risk
have plagued developers with
of lapse of variances (and other
projects in imperfect states of
development permits) is an
completion on the one-year
increasingly urgent problem for
anniversary of their variance
real estate developers who have
grant. Until the Cornell case,
stalled projects due to lack of
there was very little case law
financing and/or adverse market
on this issue to help develop the
conditions.
meaning of “exercise” through
Now there is a significant
Thomas Bhisitkul
judicially created standards.
recent case in Massachusetts
While not answering all of
that may give some developers
these
questions,
the Court in Cornell has
protection against (or, perhaps, even a
now
established
at least a few concrete
temporary safe harbor from) the risk of
standards
to
guide
developers on this
losing their variances to lapse while they
issue:
continue to wait for this grim market
cycle to run its course.
In the case decided this past year,
Cornell v. Board of Appeals of Dracut,
453 Mass. 888 (2009), the Massachusetts
Supreme Judicial Court provided some
long-overdue guidance on the actions
a developer must take to “exercise”
a variance to prevent it from lapsing.
Under the Massachusetts Zoning Act
(G.L. c. 40A, §10), a variance will lapse
one year from the date of grant unless
“the rights authorized” thereunder are
“exercised.” One vexing problem is
that the statute does not define the term
“exercised,” which has created ambiguity
as to what types and levels of activity
will be sufficient to meet the “exercise”
threshold.
Imagine a hypothetical developer

Actual Construction
is Not a Prerequisite
The significance of this principal
is highlighted by comparison with
lapse standards applicable to other
development permits, such as building
permits and special permits, which
require that construction be (at least)
“commenced” within the lapse period.
Given the significantly higher degree of
difficulty and cost to obtain a variance
in the first place, and given the paucity
of available construction financing in the
current market, the Court’s application
of this more liberal standard to prevent
the lapse of a variance is a major benefit
to developers.

The Issuance of a
Building Permit for
Dimensional Variances
Is Sufficient
In Cornell, the Court established
that obtaining a building permit is the
watershed moment when a variance
holder “realize[s] the benefits of the
variance” (the court reasoned that a
building permit is “the culmination
of the permitting process” which
allows the variance holder to “utilize”
its property “in a way that does not
otherwise conform with the applicable
zoning provisions”). In fact, the Court’s
ultimate holding in the case what that the
variance in that case had lapsed because
the variance holder had not “at the very
least” obtained a building permit.

Conveyance of a
Nonconforming
Lot is Sufficient
Cornell also affirmed that when a
variance has been granted to build on
a nonconforming lot, the conveyance
of that lot in reliance on the variance
is sufficient to exercise the variance.
This would apply where, for instance,
a developer wanted to subdivide a tract
of land into two or more building lots,
but (due to site constraints) is unable
to create those lots in conformity with
applicable zoning requirements. If the
developer obtains a variance to building
on those otherwise nonconforming
(unbuildable) lots, the developer’s sale
or conveyance of one or more of those
non-conforming lots would be sufficient
to “exercise” the variance.

Other Preliminary
Permits/Approvals
Are Not Sufficient
The Cornell case also established
that the developer’s expenditures of time,
effort and money to obtain other types of
permits and approvals within a typical
permitting process are not sufficient
to “exercise” a dimensional variance.
In Cornell, the variance holder had
hired consultants to perform wetlands
delineation, to prepare a septic system
plan, and to prepare an ANR plan (a
type of subdivision plan), had submitted

COMMERCIAL RESTRUCTURING
AND

A S S E T R E C O V E RY
FOR THE LENDING COMMUNITY

applications for an order of conditions
and a septic system approval, and had
obtain approval of the ANR plan during
the one-year lapse period (but, notably,
did not obtain a building permit). The
Court held that all of the permits and
approvals sought by the variance holder
were not sufficient to exercise the
variance, but, rather were “essentially
preliminary to the issuance of a building
permit.”
Thus, developers who have obtained
variances, but have not completed the full
permitting process as necessary for the
issuance of a building permit, are at risk
of having their permit lapse (if, however,
the developer can clearly demonstrate
that one or more of the permits could
not have been obtained “but for” the
variance, a valid argument could be
made that obtaining the interim permit
was sufficient to exercise the variance).

Variance Periods Can be
“Equitably Tolled”
Although discussed in dicta, the
Court in Cornell further indicated that
the one-year lapse period may be tolled
where, due to circumstances beyond
the developer’s control, delays are
encountered that prevent the holder
from obtaining a building permit within
the one-year lapse period. Thus, for
instance, if the variance is appealed and
the developer is tied up in litigation for
several months or years, the variance
may be tolled due to the practical
impediments created.
Notably, the Court established clearly
that, in order to assert that a variance
has been equitably tolled, the developer
must have sought a statutory extension
of the variance (under the Zoning Act,
a variance holder can apply for an
extension of the exercise period for up to
six months). Accordingly, if a developer
holds a variance but cannot (despite the
developer’s diligence) obtain a building
permit due to legitimate delays in
obtaining all other permits and approvals
that are prerequisites to the building
permit, then the variance may protected
by tolling of the lapse period. n
Thomas Bhisitkul is a partner at Hinckley, Allen &
Snyder in Boston.

Proven success in all phases
of the restructuring,
modification, and enforcement
of troubled credit facilities.
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Jeffrey H. Gladstone, Chair
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David M. Gilden • Carolyn P. Medina
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Real estate attorneys, title insurers await Ibanez verdict
IBANEZ CASE
Continued from page 1
Many hundreds, if not thousands, of
foreclosed property titles could be similarly
invalid all across Massachusetts. Attorneys
are concerned that a retroactive application
of the case’s decision could further depress
sales of foreclosed properties.
In Vetstein’s client’s case, when the
original owner was foreclosed upon, the
mortgage company did not have a properly
recorded assignment. To clear the title,
Vetstein had to track down the original
owner in Alabama, and persuade him to
sign over the deed to the property. “They
can close now that the title issue is solved,
but in a lot of cases, [they are] not going
to be able to be solved,” said Vetstein “We
were lucky, that’s what it came down to.”
Vetstein, who has blogged on the Ibanez
case at length, thinks that the court might
uphold the Ibanez decision. Previously,
many lenders had not recorded mortgage
assignments in a timely manner, only
recording them after a foreclosure, to clean
up the title. During the overheated mortgage
market, mortgages were routinely passed
from lender to lender and many buyers
were foreclosed upon for unpaid mortgages
by lenders that didn’t have assignment at
the time of foreclosure.
“On foreclosures that have already been
completed, if this decision is or has already
been taken at face value, this is a huge
problem,” says Laurel H. Siegel, a Boston
real estate attorney and co-chair of the

Massachusetts Bar Association’s Property
Law Section. “It’s the retroactive part that’s
so troubling. Are we going to bankrupt the
title companies?”
Many attorneys share Siegel’s fears. If
Ibanez is applied retroactively, then sales of
properties that were foreclosed upon and
sold and perhaps even sold again could be
ruled invalid. Owners would then try and
clear the title in land courts. In some cases,
the foreclosure process may even have to
start all over again -- and title insurers would
be stuck with the legal bill for settling title.
According to Elizabeth J. Barton,
Siegel’s co-chair and counsel for title insurer
CATIC, no title insurers will currently
write a policy on properties with a potential
title issue. Sales of foreclosed properties
have therefore stopped. In cases where
sales of foreclosed or formerly foreclosed
properties are taking place, Barton says
that insurers have had to provide letters of
indemnification so that the closing can take
place. Barton hopes that the SJC will rule
to have Ibanez applied prospectively. She
reasons that mortgage companies are likely
to more closely follow the letter of the law.
Clearer titles will make things easier on the
title company and remove its liability on
older policies where there may be a hitherto
unknown Ibanez style title issue.
Siegel also thinks that a prospective
judgment would be best. “Lenders are now
on notice that they need to record their
assignments promptly and should be able
to comply with this requirement.”
Frank Reynolds, a Lexington-based

Answers, not disclaimers
When you have important business and legal
questions, you want clear guidance, not hedges or
disclaimers. You want definitive answers, not stacks
of research. At Bernkopf Goodman, we handle
every real estate, business law and litigation
challenge with the straightforward, no-nonsense
approach our clients expect and deserve.
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™

125 Summer Street | Boston, MA 02110
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real estate attorney with more than 40
years’ experience, thinks that it’s too early
to predict the SJC’s rule. “I can’t tell you
how it’s going to be decided, but there is
an awful lot of equity and public policy
involved. The appeal itself is like a little
phone book. You could have a short career
just becoming an expert on this case,” he
said.
It’s expected that those representing
the lenders will argue for dismissal of the
Ibanez verdict or at least for its prospective
application, and challenge the land court’s
factual or legal conclusions.
“What they are trying to do is get
the courts to recognize that these were
[foreclosure] procedures that weren’t
challenged prior [to this case],” said Ward
P. Graham, a longtime title attorney. The
Ibanez decision, he added, “is a radical
shift in the application of GL 244 14.”
For that reason, Graham also thinks that it
would make sense for the SJC to apply the
decision prospectively.
“Given the current constitution of the
court and their tendencies of recent years
to be kind of moving towards some proconsumer decisions, I wouldn’t be surprised
if they upheld the land court, probably by
a slim margin, and so for people who are
stuck with an Ibanez issue, that is in essence
the worst-case scenario,” he said.
Indeed, it’s unlikely that a pro-consumer
verdict upholding the Ibanez decision would
actually help consumers. Homebuyers or
investors who thought they had gotten a
good deal and a clean title on a foreclosed

property will instead be saddled with hefty
legal bills on a property they can’t sell.
The title issues that Ibanez raises can be
solved through a quiet title action, getting
an original owner to sign over the deed to
the property as Vetstein did, and re-doing
the foreclosure. All of these procedures are
time-consuming and hit or miss.
Graham thinks that if Ibanez is upheld
and all foreclosures with an improper
assignment are invalidated, there may be
one other recourse for perfecting title.
“Most, if not all, 244 14 Ibanez-issued
cases may have the benefit of foreclosure
by entry,” said Graham.
It seems that few attorneys would
welcome a flood of new business related
to the Ibanez decision. “I don’t know of
any real estate attorney using Ibanez as a
business development opportunity, mainly
because solving these title defects, if at all,
is incredibly difficult and in some cases
impossible. It’s a ’lose-lose‘ in many
situations” said Vetstein.
However, should the SJC uphold Ibanez,
Vetstein foresees many claims against the
foreclosing lenders and the foreclosure
attorney for failing to convey good title.
“There will also be claims for rescission of
these transactions. There is a class action
against lenders and foreclosing attorneys
which could encompass many millions in
potential damages.” he says.
Barton thinks that the lenders are seeing
the worst of it. “Some of the law firms that
represent lenders have had quite a bad
season,” she says. n
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ACCESS TO JUSTICE AWARDS
Continued from page 13
be done — Mike agreed to take on the first
private bar fundraising campaign,” said
Paige Firment, president of LACCM’s
board of directors. She noted that Angelini
spent hours urging lawyers and law firms
to participate in the program.
The former president of both the Greater
Worcester Community Foundation Inc. and
United Way of Central Massachusetts, and
the current chairman of the Salvation Army
Advisory Board, Angelini expressed his
“pride for being a member of a profession
that makes a real difference in the world.”
“Thankfully, in the Commonwealth
of Massachusetts, there are thousands of
attorneys [who] practice access to justice
everyday,” he said.

Defender Award
Beth L. Eisenberg, whose work “in
affording access to justice … has made a
tremendous difference,” was the recipient
of the Defender Award, which is given to
a public or nonprofit agency attorney who
provides or contributes to the provision
of criminal legal services to low-income
clients.
The director of special litigation for the
Committee for Public Counsel Services in
Somerville, Eisenberg has dedicated her
career to helping those in need.
“Compassion is our source of

HOD MEETING
Continued from page 14
Probate Law Section Co-Chair John
Dugan then asked the group to support in
principle the revised definition of “nursing
facility” under the Uniform Probate Code.
Dugan proposed a more narrow definition of
the term, making it consistent with the public
health definition and leaving less room for
ambiguity regarding types of admission that
require an evidentiary hearing. According
to Dugan, the Massachusetts Hospital
Association and Probate and Family
Court Chief Justice Paula Carey’s UPC
Implementation Committee support the
proposed amendment. After Dugan fielded
a handful of questions from delegates, HOD
voted to support the revised definition.
William E. Hart, of Bulkley, Richardson
and Gelinas LLP and a past member of
the MBA Probate Law Section Council,
presented a proposed revision of G.L. c.214,
3A — the statute concerning the right of
publicity with a comprehensive definition of
that right and a regime for recording transfers
of that right.
Hart explained that Senate Bill 1800,
An Act Relative to the Right of Publicity,
provides a “significant improvement” to
the current statute. In answering delegates’
many questions, Hart explained that there is
no federal law surrounding this issue, and
while 28 other states recognize publicity
as defined in the proposed bill, only 14
recognize postmortem rights. According to
Hart, by supporting the bill, the MBA would
be “part of a national movement.” Delegates
voted to provide that support.
Marc Bloostein and Eric Hayes then
took the floor to ask the delegation to
support in principle the report of the
Ad Hoc Massachusetts Uniform Trust
Code Committee that recommends the
commonwealth adopt the Massachusetts
Uniform Trust Code. According to the report,
The Uniform Trust Code, put forth by the
Uniform Law Commission in 2000, is the
“first attempt to achieve national codification
of the law of trusts.” The code has been
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nonviolent social change,” said Eisenberg,
who thanked her clients — “all of whom
have been my teachers” — when accepting
her award.

Prosecutor Award
Michael C. Connolly, chief of the
district courts at the Norfolk County
District Attorney’s Office, received the
Prosecutor Award, which is bestowed
upon a state or federal prosecutor who
has distinguished him or herself in public
service.
Crediting Norfolk District Attorney
William R. Keating with his vision for
creating a work environment where
“prosecution is only part of the job we
perform in the office,” Connolly has been
instrumental in establishing an avenue for
access to justice for mentally ill citizens in
Quincy and Norfolk County.
Going “beyond his daily initiatives,”
Connolly, the prosecutor representative
to the Norfolk Mental Health/Criminal
Justice Partnership, works to secure grants
to fund the program.
Richard McMahon, who presented
Connolly with the Prosecutor Award
described him as an “outstanding attorney”
who is “willing to make tough decisions.”
Of his participation in the Norfolk Mental
Health/Criminal Justice Partnership,
Connolly believes that “partnerships and
collaborative efforts can produce big and
great things.” n

adopted in 21 states. After little debate, HOD
cast a vote to support the Uniform Trust
Code’s implementation in Massachusetts.
Although a number of proposals
concerning the Property Law Section were
on the agenda, time only allowed for one.
Suffolk University Law School Professor
Kathleen C. Engel urged delegates to support
in principle House Bill 1729 and Senate
Bill 1778, both of which call for judicial
foreclosure requirements.
Many delegates participated in an
impassioned debate touching on concerns of
court resources, sympathy for citizens losing
their homes and fairness for responsible
mortgage lenders. Responding to such
concerns, Engel explained that nearly 85
percent of the cases are going to be default
judgments should Massachusetts adopt
judicial foreclosures.
“Think about the little guy,” said Chris
Milne, representative delegate for the
Massachusetts Academy of Trial Attorneys.
“At the end of the day, they will still have to
make their case.”
Dugan offered the concerns of the Probate
Law Section Council that enacting judicial
foreclosures would provide a “blanket
treatment” for all lenders — responsible and
predatory lenders.
Edward Smith, representative delegate
of the Real Estate Bar Association, voiced
REBA’s opposition to judicial foreclosures.
He explained that although REBA
acknowledges the “national sympathy” on
the foreclosure crisis, the association would
be against such a mandate because of the
required resources.
According to Engel, 30 states enlist
judicial foreclosures, and from those, “we
have not heard that this is burdensome” to
the courts. “Massachusetts is behind the
curve,” she said.
Due to time constraints and the breadth
of delegates’ concerns, Yarashus moved
to suspend the debate and a vote until the
next HOD meeting. Delegates passed the
motion.
The next House of Delegates meeting is
scheduled to take place on May 19. n

Members of the MBA’s Access to Justice Section Council and guests at the March 12 luncheon.
Pictured in the back row, from left to right, are Jayne B. Tyrrell, James T. Van Buren, Gerry Singsen, Charles
E. Vander Linden, James Breslauer and Daniel J. Biagiotti. Seated, from left to right, are Lee J. Gartenberg,
Jacquelynne J. Bowman and Marilyn R. Smith.
From left to right:
MBA President Valerie
A. Yarashus; Norfolk
District Attorney
William R. Keating;
Norfolk County DA’s
Office Chief of the
District Courts Michael
C. Connolly; and
MBA General Counsel
and Acting Executive
Director Martin W.
Healy.
Photos by Jeff Thiebauth
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