
But as the United States turned its attention to invading 
Iraq, White said, the government undertook extraordinary 
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MBA forms its Lawyers 
Eco-Challenge Task 
Force and partners with 
the Conservation Law 
Foundation. 
See pages 4–5.
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Gala Dinner keynote speaker Clarke calls on 
MBA members to defend constitutional rights

Time out
Life happens. No matter how carefully 

we plan our schedules, something just 
might happen to us or one of our col- 
leagues which upends everything.

I had always assumed that I would be 
able to prepare myself for such events, 
and, being a tough, rational person, that I 
could move on reasonably quickly. Now I 
realize differently. My dad died last week, 
and I see so much more now.

I write this not to bring you into my 
personal mourning, but instead to remind 
us all of some of the important things we 
need to remember as we go forward with 
our lives and our careers.

From what I have seen, there is not one 

lawyer, not one clerk, not one judge who 
won’t understand when it’s necessary to 
hit the pause button for as long as you 
need. Just ask. We need to keep that pause 
button ready, not just for death, but for the 
births celebrated by our associates, the 
illnesses of our staff and colleagues’ 
family members, and for life’s other major 
events. There is nothing that we want to 
do today that cannot wait for tomorrow.

There are plenty of shoulders to lean on. 
The kindness of family and friends is 
manifold, but that support for some may 
not be enough. That is when it’s time for 
some professional assistance. In fact, you 
are already paying for it. If you even have 
a question about whether you need help 
for depression, substance abuse or grief, 
you should call Lawyers Concerned for 
Lawyers at (800) LCL-0210 (or online at 
www.lclma.org). LCL provides screening, 
some direct services and support groups, 

White testifies at Statehouse on sentencing reform
by Jennifer Rosinski and Kelsey Sadoff

Massachusetts Bar Association President David W. White Jr.       
asked for the repeal of mandatory minimums for nonviolent 
drug crimes and an increase in both parole opportunities and                                                                                              
treatment programs when he testified before the Joint Comm- 
ittee on the Judiciary at the Statehouse on Nov. 13.

“Massachusetts is a leader in so many ways; it should be a 
leader in the field of corrections,” White said. “Crime rates have 
not been reduced, the number of men and women behind bars 
continues to rise, we are desperately over capacity, and we are 
spending a fortune on this failed system.”

White, who has made sentencing reform a priority of his 
2007-08 term, led the MBA Sentencing Symposium, which 
featured 10 distinguished panelists, at a half-day forum attended 
by more than 100 people in the Great Hall of the Statehouse on 
Oct. 23.

Panelists discussed the political, financial and ethical issues 
surrounding the state’s sentencing structure and Criminal 

President’s  
View

by David W. White Jr.

Continued on page 6

Continued on page 14Continued on page 5

by Bill Archambeault

MBA Gala Dinner keynote speaker Richard A. Clarke, the 
nation’s former counterterrorism chief and a best-selling author, 
urged Massachusetts Bar Association members to defend the 
rule of law and civil liberties from government interference.

Protecting such basic American principles should transcend 
partisan political disagreements and will be essential if the 
nation hopes to defeat terrorism, Clarke told the audience of 
more than 700 people in the Rose Kennedy Ballroom at 
Boston’s InterContinental Hotel on Nov. 1.

“You took an oath to preserve, protect and defend the 
Constitution,” he said. “Not the president, the party or the flag. 
You took an oath that you would protect the Constitution against 
all enemies, both foreign and domestic — that’s your job.”

MBA President David W. White Jr. set the stage for Clarke’s 
speech in his introduction. 

“Six years ago, we were all a little more innocent, and life 
seemed a little more secure,” White said. “I’ll confess, in the 
anger and outrage that followed the destruction of the World 
Trade Center and the attack on the Pentagon, I thought maybe I 
should be willing to surrender a little bit of my freedom if it 
meant my children would be a little safer.”

Photo by Jeff Thiebauth

Former presidential counterterrorism advisor Richard A. 
Clarke delivered a stirring keynote speech at the MBA’s Gala 
Dinner on Nov. 1.

Photo by Kelsey Sadoff

MBA President David W. White Jr. testified about sentencing 
reform at the Statehouse before the Joint Committee on the 
Judiciary on Nov. 13.

Chief Justice for Administration and 
Management Robert A. Mulligan 
presents his state of the Trial Court 
address at the November House of 
Delegates meeting.
See page 3.
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Lawyers at Statehouse rally show support for Pakistan colleagues
by Tricia M. Oliver

MBA President David W. White Jr. was a featured 
speaker at the Nov. 13 demonstration on the main steps of 
the Massachusetts Statehouse in support of legal col- 
leagues in Pakistan.

The rally, attended by 100 or so supporters, was 

coordinated by the Massachusetts Chapter of the National 
Lawyers Guild and included representation and remarks 
from the NLG, MBA, Amnesty International USA, the 
Massachusetts Chapter of the American Civil Liberties 
Union and the South Asian Bar Association. 

In addition to the Boston demonstration, NLG orchest-
rated simultaneous rallies in New York City, Washington, 
D.C., Chicago, San Francisco and Los Angeles to display 
solidarity with lawyers in Pakistan who have been beaten 
and jailed for opposing the suspension of constitutional 
rights in their country.

White said Pakistan President Pervez Musharraf 
violated the tenets of the country’s constitution when he 
issued a Nov. 3 emergency declaration that suspended the 
constitution and deprived Pakistani citizens of their basic 
rights and liberties. Judy Somber, executive vice presi- 
dent of the National Lawyers Guild, presented introduc- 
tory remarks. 

“And look who is standing up to the dictator — thou- 
sands of lawyers, and so many of the brave judges, who 
understand the need to protect those fundamental rights. 
They are now being held in detention, with their rights of 
due process being violated,” said White, whose com- 
ments were met with applause from the lively crowd 
assembled on Beacon Street.

In addition to NLG’s call for action, the American Bar 
Association organized a rally on Nov. 14 at the U.S. 
Supreme Court in Washington, D.C. Bar associations 
across the country have participated in and supported 
these rallies.

Photo by Tricia Oliver

More than 100 attorneys and supporters gathered outside 
the Statehouse on Tuesday to support the restoration of 
civil liberties in Pakistan.

Chief Justice Mulligan presents state of the Trial Court to HOD
by Jennifer Rosinski

The Massachusetts Bar Association held its second 
House of Delegates meeting of the 2007-08 association 
year at the InterContinental Hotel in Boston Nov. 1, the 
night of the Gala Dinner.

Chief Justice for Administration and Management 
Robert A. Mulligan started the event at 2 p.m. with a state 
of the Trial Court address and discussion of sentencing 
reform, an issue MBA President David W. White Jr. has 
marked as one of his key initiatives. Mulligan was one of 
10 panelists at the MBA Sentencing Symposium held at 
the Statehouse Oct. 23.

Mulligan focused on the newly opened courthouses and 
others in various stages of development. Plymouth and 
Worcester saw the opening of new courthouses earlier 
this fall. New buildings are being planned for Fall River, 
Taunton and Salem.

“I think the courthouses we’ve recently opened are 
beautiful,” said Mulligan, who emphasized both buildings 
were designed to let in a lot of natural light. “We are 
building courthouses, which based on our history, will be 
used for 100 years or more. I’m very proud of what we’ve 
done.”

On sentencing, Mulligan applauded White’s efforts and 
gave a brief overview of the status of prisons and jails — 
both of which are overpopulated. Mulligan said the 
Department of Corrections population is 143 percent 
higher than its intended capacity.

“We cannot build our way out of this,” said Mulligan, 
who explained he is in favor of discretionary parole and 
more treatment programs. “We have a historic 
opportunity for comprehensive reform.”

MBA General Counsel Martin W. Healey continued 
with the sentencing discussion during his report. He said 

now is the first time in 16 years an actual discussion 
about sentencing reform has taken place in the State- 
house. “There’s a buzz in the air,” he said. “The stars are 
aligned.”

White testified in favor of sentencing reform at a 
hearing before the Joint Committee on the Judiciary Nov. 
13 (see story on p. 1). He testified before the same 
committee in favor of Criminal Offender Record 
Information reform in September.

Healy also explained the MBA has requested meetings 
throughout the state with court officials to discuss the 
results of the firm and fair trial report. Town hall-style 
breakfasts will be scheduled next year.

A warm thank you was given to the HOD from MBA 
Executive Director Marilyn J. Wellington for their efforts 
in selling out the Gala Dinner’s 750 tables, the highest 
number of tables sold in MBA history.

MBA Vice President Denise Squillante presented the 
report for Treasurer Valerie A. Yarashus, who could not 
attend the meeting. Squillante said more than $2,000 has 
been raised so far for the Diversity Scholarship program. 
She also shared than an audit shows the MBA is in good 
financial standing with a healthy budget.

In other business, the HOD:

• Voted to support an American Bar Association resolu-
tion that allows lawyers to offer temporary pro bono 
services in an area outside their jurisdiction following 
major disasters;

• Received word from the Family Law Section that 
the MBA will be the first organization to host a CLE 
discussing case law focusing on how businesses are 
broken up during a divorce;

• Learned the Judicial Administration Section is con

 tinuing to work on the Rules of Evidence;

• Learned the Judicial Preferences Guide is in its final 
stages;

• Received a report on Guantanamo cases from Kevin 
Powers of the Individual Rights and Responsibilities 
Section Council;

• Heard an informational report from the Young Law-
yers Division; and

• Approved the minutes from the September meeting.

Photo by Jeff Thiebauth

Chief Justice Robert A. Mulligan

Photo by Tricia Oliver

MBA President David W. White Jr. speaks on the steps 
of the Statehouse in opposition to the actions against 
courts, judges and lawyers in Pakistan.
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by Jennifer Rosinski

Massachusetts Bar Association President David W. 
White Jr. has announced the formation of the Energy and 
Environment Task Force, more than one dozen lawyers 
from across the state who will oversee the MBA Lawyers 
Eco-Challenge.

Among the task force members is Susan M. Reid, a 
staff attorney and director of the Massachusetts Clean 
Energy and Climate Change Initiative for the Conserva- 
tion Law Foundation in Boston. Reid will serve as co- 
chair of the task force along with Nancy B. Reiner, a 
partner at Brown Rudnick in Boston. CLF has agreed to 
collaborate with the MBA on the Eco-Challenge.

“I am so pleased that we are partnering with the 
Conservation Law Foundation 
to promote energy conservation 
and environmental conscious-
ness among the Massachusetts 
legal community. The effort 
will combine the expertise of 
CLF with the broad member- 
ship of the MBA,” White said. 
“Together, we can make a 

significant impact by reducing energy use and resource 
consumption.”

The Lawyers Eco-Challenge — One Planet, One Voice 
— was unveiled by White in September, when he took 
office for the MBA’s 2007-08 association year. The 
initiative urges lawyers to change their habits and busi- 
ness practices to preserve the environment.

CLF is New England’s leading legal advocacy organ-
ization working to protect the region’s environment. In 
Massachusetts, CLF works with government, businesses 
and communities to develop solutions that reduce the 
greenhouse gas emissions that cause global warming.

“The Eco-Challenge will provide the state’s legal 
community with a real opportunity to become leaders in 
the fight against global warming,” said CLF President 
Philip Warburg. “We are proud to partner with the 
Massachusetts Bar Association to create the tools and 
strategies law firms will use to reduce their carbon 
footprint and their overall impact on the environment.”

Reid’s work at CLF focuses on addressing the threat of 
global warming by promoting responsible new renewable 
energy development and energy efficiency and by 
pursuing initiatives to reduce dependence on fossil fuels. 

Prior to joining CLF, 
Reid was the advocacy 
director for a local 
environmental organ-
ization in southeastern 
Massachusetts and a 
litigation attorney at 
law firms including 
Goodwin Procter and 
Fenwick & West.

“I’m honored to be 
serving on the task 
force with a team of 
legal leaders dedicated 
to developing real, 
specific steps 
Massachusetts law 
firms and lawyers can take to reduce our impact on the 
environment and global warming,” Reid said. “The 
Eco-Challenge partnership between MBA and CLF is an 
exciting opportunity for two leading legal organizations to 
raise awareness and create change throughout the state for 
a greener, cleaner future.”

The task force is currently drafting Green Guidelines for 
lawyers and law firms that will be published later this fall.

Next year, the Eco-Challenge will begin. Lawyers and 
law firms will be asked to sign a pledge to implement the 
Green Guidelines. A list of all signers of the pledge will 
be posted on the MBA Web site and featured in its 
publications.

“By having the majority of firms and lawyers in the 
commonwealth sign onto the MBA pledge to increase 
energy efficiency, it will reduce our carbon footprint, set 
an example for other businesses to practice sustainability, 
help improve climate security, and save money on energy, 
even if the office space is leased,” Reiner said.

“Even simple practices, such as turning off computers 
at night and using high efficiency light bulbs, could have 
a major impact and would initially save law firms 
thousands of dollars,” she said.

Lawyers and law firms who can show they have made 
profound steps toward improvement, or have already 
taken significant steps toward conservation, will be 
honored with the Eco-Challenge Green Stamp of 
Approval in the spring.

“Lawyers need to become leaders in the fight against 
global warming,” White 
said. “I hope that the 
business of law will 
become a leader among all 
Massachusetts businesses 
by aggressively conserving 
energy, paper and other 
resources. I am proud that 
the lawyers of the 
Massachusetts Bar 
Association will be on the 
forefront of one of the most 
important environmental 
efforts of our generation.”

For more information on the 
initiative, visit MassBar.org.

MBA forms Eco-Challenge Task Force; 
partners with Conservation Law Foundation

The MBA Energy and 
Environment Task Force
•	 Brian D. Bixby is chair of the MBA’s Taxation Law Sec-

tion. Bixby is a state planning, fiduciary administration and 
probate court litigator at Burns & Levinson LLP in Boston, 
where he chairs the Private Client Group. Bixby lives in 
Cohasset.

•	 David A. Cetola is an environmental litigation and land use 
associate at the law firm of McRoberts, Roberts & Rainer 
LLP in Boston. Cetola lives in Somerville.

•	 Susan J. Crane is in private practice in Sudbury, where she 
lives. She specializes in environmental law.

•	 David J. Dennis is the managing member of the Law Of-
fice of David J. Dennis and Associates LLC. in Fall River, 
where he lives. His areas of practice include elder law and 
estate planning, domestic relations, personal injury, criminal 
defense and business law.

•	 Scott W. Foster is a partner at Bulkley, Richardson and 
Gelinas LLP in Springfield. A resident of Longmeadow, 
Foster specializes in corporate and business law with a 
focus on mergers and acquisitions.

•	 Jeffrey S. Glassman is a personal injury attorney with 
his own practice in Boston, where he lives. Glassman has 
practiced personal injury law since 1991. He formed the 
non-profit, RainforestMaker, and created Lawyers Account-
able to the Earth (LATTE).

•	 Elizabeth Brody Gluck specializes in providing risk man-
agement, contracting and liability advice as a partner at 
Verrill Dana LLP in Boston. Gluck lives in Newton.

• Paul R. Kennedy is an associate at the law firm of Cornell 
& Gollub in Boston. Kennedy focuses his practice in auto-
motive products and asbestos and lives in West Roxbury.

•	 Susan M. Reid is co-chair of the Energy and Environ-
ment Task Force and is staff attorney for the Conservation 
Law Foundation in Boston. She also serves as the Mas-
sachusetts Clean Energy and Climate Change director. 
Reid specializes in environmental law, focusing on cases 
related to climate change, and lives in Brookline.

•	 Nancy B. Reiner is co-chair of the Energy and Environ-
ment Task Force and a partner at Brown Rudnick in Bos-
ton, where she concentrates in the areas of litigation, in-
surance litigation, energy and utilities and environmental, 
zoning and land use. Reiner lives in Lexington.

•	 Leah A. Rochwarg is a partner at Seyfarth Shaw LLP in 
Boston and a LEED Accredited Professional. She concen-
trates in construction law and litigation and is a member of 
Seyfarth’s Alternative Energy and Climate Change Group. 
Rochwarg lives in Boston. 

•	 Debra L. Smith is a solo practitioner in Watertown. Smith 
concentrates her practice in family and juvenile law.

•	 John E. Tener is a partner at Robinson & Cole LLP in 
Boston, where his practice emphasizes complex litigation 
in state and federal courts. Tener lives in Newton.

•	 David W. White Jr. is president of the MBA and a partner 
at Breakstone, White & Gluck PC in Boston, where he spe-
cializes in civil litigation. White lives in Westwood, where 
he founded the non-profit Westwood Land Trust Inc. and 
has chaired the town’s Organization for the Preservation of 
the Environment and Nature. 
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all confidentially, of course.
I had thought I would write an early 

New Year’s resolution column, beating 
the pack by several weeks with some 
clichés of my own. My brilliant wit is 
lacking, but let me share a few basic 
notions.

I’ve already mentioned LCL. Make 
2008 the year of the mental tune-up. Face 
any demons that are slowing you down, 
professionally or personally. Reach for a 
new level of professional satisfaction and 
personal happiness. Make some bold, 
life-changing decisions which you have 
been contemplating. If you need help to 
make those decisions, reach out and get it.

Market yourself! If you are not 
marketing yourself and your firm every 
day, you are not marketing enough. 
Resolve to find new ways to find new 
clients, and spend some time every day 
(yes, daily) following your marketing 
plan. While you are at it, fix your Web 
site. A decent, professional site is just a 

few marketing dollars around the corner.
Educate yourself! When is the last time 

you attended or taught a continuing legal 
education program? Massachusetts is just 
one of a few states in which CLE is not 
mandatory. That does not mean you 
should not take advantage of such offer- 
ings to bolster your professional develop- 
ment. If you are confident that you are 
already expert in your field, then you 
should be teaching others.

And yes, start exercising and lose some 
weight! It’s good for the mind and the 
body. I’ll see you in the gym.

Help us do our job. The MBA has a 
broad mission, from improving our 
system of justice to providing member 
benefits. If you are a wise member, you 
are taking advantage of your membership 
to the extent that it pays for itself, literally. 
What would make your membership more 
valuable? Please let me know. E-mail me 
at dwhite@massbar.org.

Please enjoy the holiday season. Take 
some extra time to be with your loved 
ones. Cheers!

Boston to Brazil
MBA Lawyers Eco-Challenge Task Force member 
environmentalists and Boston attorney Jeffrey Glassman 
works with leaders in Brazil to save rainforests

Photo courtesy of Jeffrey Glassman 

From left: Tom Tevlin, president and CEO of Greenspirit Strategies Ltd., Patrick Moore, 
chair and chief scientist of Greenspirit Strategies Ltd., Matos Grosso Gov. Blairo Maggi, 
Boston attorney Jeffrey Glassman, Eric Maleson, president of the Brazilian Ice Sports 
Federation and Jim Kelley, president of Boston Commerce Ventures, meet in Matos 
Grosso, Brazil, in September to discuss environmental practices in the rainforest.

Continued from page 1
President’s View

In memoriam

Daniel O. Mahoney
Nov. 30, 1928 – Nov. 9, 2007

Massachusetts Bar Association Past 
President Daniel O. Mahoney, 78, of 
Mattapoisett, died Nov. 9 from com-
plications due to Alzheimer’s disease.

Mahoney served as president during 
the 1982–83 association year.

A Fellow of the American College of 
Trial Lawyers, Mahoney was a senior 
litigation partner at Palmer & Dodge in 
Boston until his retirement. He was a 
member of the Boston and American 
Bar Associations.

In the late 1970s, he was a member of 
the Ward Commission, which investi- 
gated corruption in the awarding of 
public building contracts in Massachu- 
setts and brought about far-reaching 
reforms, including the first-in-the-nation 
state inspector general’s office.

Jeffrey F. Jones, a partner at Edwards, 
Angell, Palmer & Dodge LLP and a 
former managing partner at Palmer & 
Dodge, recalled meeting Mahoney, who 
was the firm’s leading partner in the 
litigation department, while Jones was a 
new associate.

Jones said, “He was a terrific guy 
personally, very warm, very friendly. He 
was a big bear of a man, and he had a 
marvelous voice. He had a personality 
and a voice that would fill any room he 
was in, including a courtroom. He had a 
degree of humility as well and self-
awareness. He had a sense of balance 
about himself and his place in the 

world.”
Jones said      

Mahoney’s involve-
ment on the Ward 
Commission was a 
significant public 
service contribu- 
tion. “There was no 
question that he 
was the right-hand 
man to the chair of 
the commission.”

Nick Littlefield, a partner in the 
Boston office of Foley Hoag LLP, was 
staff director and chief counsel for the 
Ward Commission. He called Mahoney 
the “backbone” of the commission.

“I think all of us who worked on the 
commission and all of us who watched 
Dan understood that it couldn’t have 
happened without him,” Littlefield said.

During the Korean War, he served in 
the Judge Advocate General’s Corps in 
the U.S. Army Reserve, achieving the 
rank of captain. Mahoney was a grad- 
uate of Williams College and Harvard 
Law School.

Born in New Bedford and raised in 
Mattapoisett, Mahoney was a longtime 
resident of Marblehead, where he and 
his late wife, Nancy (Miller) Mahoney, 
raised their family. In the 1980s, he and 
his wife returned to Mattapoisett, where 
he served on the board of selectman and 
zoning board of appeals.

He also served on the board of direct- 
ors of Social Justice for Women and as 
president of the boards of trustees of the 
Tower School in Marblehead and Con- 
cord Academy.

Daniel O. Mahoney

by Jennifer Rosinski

Boston lawyer Jeffrey Glassman is working with the former leader of Greenpeace 
and politicians to develop a reforestation plan for Matos Grosso, Brazil, a section of 
the country that has suffered rainforest devastation. 

The personal injury attorney met with Matos Grosso Gov. Blairo Maggi, a soybean 
farmer known as Brazil’s “King of Soy,” at the Matos Grosso Statehouse in September 
to discuss saving the forest. Glassman is a member of the Energy and Environment 
Task Force, a group of more than one dozen attorneys that oversees the MBA Lawyers 
Eco-Challenge, and the founder of RainforestMaker, a non-profit aimed at preserving 
the rainforest. 

“We’re trying to work with (Maggi) to come up with sustainable practices and work 
on a reforestation plan,” he said. “We’re hoping to develop a collaborative partnership 
with Matos Grosso.”

Maggi has been condemned by Greenpeace and was given its Golden Chainsaw 
Award in 2006 for contributing to the destruction of the Amazon Rainforest. Glassman 
believes Maggi does care about the environment on some level, it just hasn’t been 
publicized. 

“It’s not the whole truth,” Glassman said about the information that has been distrib- 
uted about Maggi. A positive restriction many do not know about is one that limits 
development to no more than 20 percent in a portion of the Amazon, Glassman said. 

A draft of the reforestation plan has been sent to Maggi and more meetings will be 
held once it has been finalized, Glassman said. Funding has not yet been determined. 

“It’s an ongoing process,” he said.
The September meeting lasted about an hour and included roughly 10 people, includ- 

ing Glassman and Greenpeace co-founder Patrick Moore, who now heads Greenspirit 
Strategies Ltd. and sits on the board of directors of RainforestMaker. Maggi and his 
environmental team were also in attendance.

“It was a very productive meeting and they had an entire agenda for us the next day,” 
Glassman said. Maggi’s environmental team took the visitors on a tour of his land and 
explained his practices. 

Glassman and Maggi met for the first time in New York in May, just days after 
Glassman read about Maggi in a National Geographic magazine article that discussed 
the struggle to conserve land while remaining economically viable.
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policy changes, including labeling 
captured enemies as “enemy combatants” 
and holding them indefinitely, without 
charge and limited or no access to lawyers 
or the courts.

“Along the way, we seemed to lose our 
focus,” White said, and neither Congress 
nor the press asked hard questions about 
the government’s actions.

“We became lawyers not just to make a 
living, but to uphold the higher principles 
of the law,” he said. “Our founders 
recognized, in our Constitution and our 
Bill of Rights, that these rights are not 
given to us — we have them innately: 
they belong to us. And our president and 
attorney general do not have the right to 
ignore the Constitution and the laws 

which protect us from illegal wiretaps and 
other searches.

“Richard Clarke is here tonight because 
he recognizes, and I am quoting from his 
book, ‘That we must… defend the 
Constitution against those who would use 
the terrorist threat to assault the liberties 
the Constitution enshrines,’” White said.

Clarke began on a light note, amusing 
Red Sox fans by saying, “It’s a great 
honor to be here tonight, even though I 
understand that the first invitation to 
speak went to Jonathan Papelbon.”

But the tone and subject matter quickly 
turned serious, as Clarke informed the 
audience that while they were enjoying 
the pre-dinner reception, Bush had gone 
to the media to chastise Congress for 
holding up Michael Mukasey’s 
nomination for attorney general as a threat 
to national security.

“Of course, the reason we don’t have an 

attorney general is because the last one 
lied to Congress and violated the letter of 
the law of F.I.S.A. (the Foreign 
Intelligence Surveillance Act),” Clarke 
said. “We don’t have an attorney general 
because the last one broke the law, and 
this one refuses to say that torture is tor-  
ture,” referring to Mukasey’s nuanced 
responses to questions from the Senate 
Judiciary Committee.

Touching upon his Boston connection, 
Clarke added that his debate coach at 
Boston Latin had taught students to never 
deny the obvious.

“How did we get here?” Clarke asked. 
Because after 9-11, we abandoned our 
values.”

Clarke said that since Sept. 11, only 29 
percent of the people prosecuted for 
terrorism have been convicted, while the 
nation enjoyed an inverse prosecution rate 
before, when suspected terrorists were 
afforded Miranda rights, habeas corpus 
and access to lawyers.

“We put them on trial and convicted 
them,” Clarke said.

Clarke then noted that intelligence 
derived from torture is unreliable and can 
lead to such faulty “confessions” as Iraq’s 
collaboration with al Qaeda.

“For years, we’ve gotten the inform- 
ation we needed without torturing people. 
It’s not necessary; it’s not necessary to 
engage in torture; not necessary to engage 
in warrantless wiretapping,” Clarke said. 
“We have to defeat their ideology, and to 
do that, we have to stand for something. 
America used to stand for something.”

As an illustration of his point, Clarke 
said, for example, that people living in 
slums in an Islamic country used to be- 

lieve that the United States represented 
certain principles, regardless of how they 
viewed our nation. “Now, they think 
we’re hypocrites, he said. “Since 9-11, we 
have seen the growth of violent Islamism 
because of the way we responded to 
9-11.”

America has lost sight of the principles 
that once guided it, allowing them to be 
abused for political advantages, Clarke 
said.

“People are trying to divide our country 
by using the issue of terrorism as a wed- 
ge,” he said. While that kind of mani- 
pulation will win some votes, Clarke said, 
it shouldn’t be allowed to hijack universal 
American ideals.

“At the root and at the base, these 
should not be partisan issues,” he said, 
adding that opposition to the Bush Ad-   
ministration’s policies have come from 
both parties. For example, he noted that 
Sen. Lindsey Graham, R-South Carolina, 
has been a prominent defender of the need 
to adhere to international standards for the 
treatment of captured troops.

And, he said, “Sen. John McCain’s is 
the most eloquent voice in Washington on 
(prohibiting) the use of torture.” 

The presidential candidates need to be 
pinned down on their stands on torture 
and adherence to humane treatment of 
enemy soldiers, Clarke said. He urged 
mainstream organizations like the MBA – 
not just partisan groups like MoveOn.org 
– to demand commitments from the 
candidates regarding issues like forbid- 
ding torture, respecting the rule of law 
and honoring international agreements.

The nation’s founding fathers 
recognized the need to place controls on 

by Bill Archambeault

Massachusetts Bar Association President 
David W. White Jr. offered high praise to 
Rep. Michael A. Costello, D-Newburyport, 
who was presented with this year’s Legis- 
lator of the Year Award.

“Rep. Costello is proud to be a lawyer, 
and prouder still to serve his constituents,” 
White said in outlining the numerous 
issues of mutual concern to Costello and 
the MBA.

“He has had an unfailing commitment to 
the needs of the judiciary and a keen in- 
terest in the concerns of practicing 
lawyers,” White said. “In particular, Rep. 
Costello has vigorously fought for ade- 
quate funding for our court system. He has 
also been active in the recent fight to attain 
rate increases for bar advocates, public 
defenders and district attorneys, and he has 

joined with us in opposing reinstatement of 
capital punishment.”

White described how Costello has been 
a leader in the fight for reforming manda- 
tory minimum sentencing, post-incarcera-
tion supervision, Criminal Offender Re- 
cord Information laws and prison inmate 
training programs — issues that have been 
a priority of White’s 2007-08 term.

“Perhaps the most vital role Rep. 
Costello plays in the Legislature is that of 
defender of the Constitution. He is often 
the lone voice of reason when the Legis- 
lature is discussing bills that, while 
perhaps well-intentioned, have the poten- 
tial to diminish our constitutional rights,” 
White said.

He also noted that Costello’s “dedication 
to public service is in the highest tradition 
of the legal profession.”

Costello said he was proud to be both a 

lawyer and a legislator: “It is an un-
believable honor for me.” In turn, he 
thanked the MBA for its support on 
legislative issues.

“Whenever we need cover on tough 
issues, we get it from the MBA,” he said, 
noting that White’s emphasis on achieving 
sentencing reform during the next year was 
on target. 

Costello said that although there will be 
unfounded criticism in the press that 
sentencing reform advocates are soft on 
crime, “We think we’re getting smart on 
crime, and we need your help.” 

Costello credited his mother, who was in 
the audience, with helping instill a desire 
to provide public service beyond the 
ordinary lip service.

“My entire career has been about — and 
I hope, will continue to be about — 
making people’s lives better,” he said.

Rep. Costello honored as MBA Legislator of the Year

Photo by Jeff Thiebauth 

Costello, left, and MBA General Counsel 
Martin W. Healy, right, display Costello’s 
Legislator of the Year Award.

Continued from page 1

Clarke delivers keynote

Photos by Jeff Thiebauth

MBA President David W. White Jr., keynote speaker Richard A. Clarke and MBA 
Legislator of the Year Rep. Michael A. Costello. Continued on next page
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by Kelsey Sadoff

The Massachusetts Bar Association and 
Boston Bar Association have created a 
Joint Alimony Task Force, which met for 
the second time on Nov. 14. The task 
force is focused on stimulating judicial, 
academic and legislative discussion in 
order to foster consistent and predictable 
alimony awards.

The Massachusetts alimony debate 
centers around “and duration,” two words 
amending G.L.c. 208 § 34 concerning the 
apparent breadth of discretion available to 
the court in fixing alimony orders. The 
task force hopes to recommend standards 
for reasonableness of amount and 
duration.

“Divorce is by definition a dissolution 
of an economic partnership,” said David 
H. Lee, the Alimony Task Force co-chair 
for the Boston Bar Association.

The 1974 amendment to the 
Massachusetts alimony statute, c. 208, 
sec. 34, allowed courts to order equitable 
division of property without reliance on 
traditional alimony concepts. Many 
members of the task force now worry that 
current Appellate Court case decisions are 
actually discouraging marriage unions.

“I was involved with 25 prenups this 

year – more than ever,” said Lee. “The 
Appellate Court cases are ignoring one 
factor of the statute.”

“It is confusing because the Appellate 
Court is making decisions based on a 
case-by-case basis,” said MBA Vice 
President Denise Squillante, the MBA’s 
co-chair on the task force. “There is no 
precedent set. There is a fear from the 
bench that if they award alimony, it will 
be forever.”

Closely tied to the discussion of ali-    
mony is a concern about child support. 
While there is an indication that child 
support guidelines may be adjusted in the 
future, members worry about the adverse 
effects of an alimony order in a case 
where levels of income may be affected 
by a child support decision.

“I believe everyone has a responsibility 
under the circumstances present to pro- 
vide financial support for themselves and 
their family,” said the Hon. Robert W. 
Langlois, of the Middlesex Probate and 
Family Court, East Cambridge Session.

 “Judges are able to take a relaxed 
approach,” said Rachel Biscardi, super-
vising attorney for the Women’s Bar 
Foundation. “Alimony and child support 
are interrelated.”

Same-sex divorce was specifically 

debated among members because of how 
“and duration” might be questioned in 
court proceedings. Although not an issue 
limited to same-sex marriages, often the 
dissolution of same-sex partnerships 
results in discussion about length of 
marriage versus length of relationship, due 
to the evidence of a commitment prior to 
legal contract.

“Judges who are practicing are more 
active in addressing the [alimony] issue 
than judges who are just reading Appellate 
Court decisions,” said Lee.

With such inconsistency in recent 
alimony court decisions, task force 
members are currently researching 
practices in other states for evidence of 
statutes that seem to restrict alimony. The 
hope is to eventually rework the concept 
of “stand-alone” alimony, and its 
connection to family support, for an 
alimony baseline in future court decisions.

The Alimony Task Force plans to meet 
later this year to continue discussion about 
ways to improve alimony awards in 
Massachusetts.

government, Clarke said, quoting 
Benjamin Franklin, that “Those who 
would give up essential liberty to purchase 
a little temporary safety deserve neither 
liberty nor safety.”

The United States is at great risk if the 
government continues to abuse both 
domestic and international law, he said.

“It’s very serious stuff,” Clarke said. 
“We can fight al Qaeda and we can win 
and do it legally. In fact, I don’t think we 
can win if we do it differently.”

White said he was thrilled with both the 
turnout and the speakers. 

“I couldn’t have been any happier with 
the evening,” he said. “The speakers were 
riveting. It was great to have the bar 
association focused on constitutional 
issues and protecting our rights against 
false claims of terrorism.”

Continued from previous page

Clarke delivers keynote

Photo courtesy of the Boston Bar Association

From left: BBA Co-Chair David Lee, MBA Co-Chair Denise Squillante, Barnstable Probate 
and Family Court Associate Justice Robert A. Scandurra and Middlesex Probate and 
Family Court Acting First Justice Robert W. Langlois at the Sept. 25 meeting.

MBA–BBA task force debates future and fairness of alimony awards 

Photo by Jeff Thiebauth

MLGBA Co-President Charles P. Wagner, MBA Vice President Denise Squillante, Public 
Law Section Council member John N. Affuso Jr. and MBA Treasurer Valerie A. Yarashus 
enjoy themselves at the Gala Dinner.
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by Bill Archambeault

The General Practice, Solo & Small 
Firm Conference attracted more than 60 
attendees who received advice from 
judges, networked and learned about 
technology and trial basics at the Holiday 
Inn in Taunton on Nov. 8.

Two 
judicial panels 
gave attorneys 
practical 
advice that 
ranged from 
the import- 
ance of pre- 
trial memos to 
responding to 
judges’ 
questions. 
Other panels 
included 
“Employment 
Law for 
Lawyers,” 
“Evidence 
Issues in Civil 

Trial Practice,” “Top 10 Criminal Cases 
You Need to Know,” “Technology Chal- 
lenge” and “What Every Practitioner 
Needs to Know about Divorce, Deeds, 
Inheritance and Trusts.” 

Luncheon speaker Rodney S. Dowell, 
director of the Law Office Management 
Assistance Program (www.masslomap.org), 
explained that LOMAP’s free and 
confidential service is focused on helping 
lawyers manage the business side of their 
law practice, including dealing with trust 
accounts, client relations, document 
management, office technology, disaster 
recovery, time management and finances.

“We’re attempting to raise the pro-
fessionalism of the legal community in 
Massachusetts,” Dowell said. “We help 
attorneys clean up their practice so they 
feel like they’re in control again.”

LOMAP was launched in July with the 
support of the Office of Bar Counsel, the 
Board of Bar Overseers, the American Bar 

Association, the Massachusetts judiciary 
and the state bar associations.

Requests for help have focused parti-
cularly on business planning and time 
management, said Dowell, who offered the 
audience several tips:

• Focus on finding the “ideal” client, 
including those who are able to pay. “I 
like to do pro bono work, but I want 
to be the one to decide when I do pro 
bono work,” Dowell said.

• Communicate regularly with clients. 
“Do it as often as possible, and never 
let more than a month go by,” he said.

• Concentrate on accomplishing essential 
tasks. For example, Dowell suggested 
turning off features like instant e-mail 
alerts to avoid distractions.

The first judicial panel, “District Court,” 
featured Nantucket District Court Acting 
First Justice Joseph I. Macy and New 
Bedford District Court First Justice 
Bernadette L. Sabra and was moderated by 
MBA Vice President Denise Squillante.

Sabra gave the audience basic advice 
about preparation and timeliness. For 
example, she said, attorneys need to know 
at least enough about their clients to 
answer a judge’s basic questions once in 
court. 

“You come across as a much better 
advocate for your client,” Sabra said. 
“Plus, it makes you look good for your 
client.”

And though delays and conflicts are an 
unavoidable element of the court system, 
Sabra urged attorneys to let the court and 
the client know if they’re running late.

“The worst thing in the world is to have 
your case called, the client stands up and 
the court has no idea where you are,” she 
said. “It reflects badly on you and can 
affect your business.”

Macy used humor to emphasize the 
importance of answering a judge’s 
questions fully and succinctly, without 
stating the obvious. For example, he said, 
if a judge sees that a client isn’t in the 

courtroom and asks where he is, 
it’s advisable not to reply, “He’s 
not here.”

After the audience’s laughter 
quieted down, Macy added, “We 
know that. We’re trained.”

He also advised attorneys to:

•  Provide a copy of laws they 
cite to help save judges and their 
clerks time;

•  Know the rules of evidence 
inside and out;

•  Don’t overuse objections. “Just 
because something’s objection-
able doesn’t mean you should 

object,” he said. “If the answer isn’t 
going to hurt you, let it in.” He advised 
using “strategic” objections, however, 
“if you’re getting killed, you could try 
to throw the opposing counsel off;”

• Ask judges to give specific instructions 
to the jury, but not waste time asking 
for basic, universal instructions;

• “Be civil” to opposing counsel. “Relax. 
Be nice to each other;” and

• Dress appropriately. “(Clients) don’t 
expect you to come in a rumpled sport 

jacket with a spot on your tie. They 
expect you to look like a lawyer.”

Squillante also moderated the second 
judicial panel, “Probate and Family 
Court,” which included First Justice 
Elizabeth O’Neill LaStaiti and Associate 
Justice Prudence M. McGregor of Bristol 
Probate and Family Court, Plymouth 
Probate and Family Court Associate 
Justice Michael J. Livingstone and 
Barnstable Probate and Family Court 

General Practice, Solo & Small Firm Conference features judicial advice

The Probate and Family Court judicial panel featured the practical advice of, from 
left, Judge Elizabeth O’Neill LaStaiti, Judge Michael J. Livingstone, Judge Robert A. 
Scandurra and Judge Prudence M. McGregor.

Photos by Bill McCormack

Law Office Management 
Assistance Program 
Director Rodney S. Dowell 
delivered the lunchtime 
speech.

Continued on page 11

District Court Judge Joseph I. Macy and District 
Court Judge Bernadette L. Sabra answer questions 
at the “Judicial Panel — District Court” program.
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The Massachusetts Black Lawyers 
Association will hold its Western Mas-
sachusetts holiday reception at the MBA in 
Springfield on Thursday, Dec. 6. On 
Thursday, Dec. 13, MBLA will hold its 
Kwanzaa Celebration at the John Adams 
Courthouse in Boston at 6 p.m. This event 
includes a book drive for the Boys & Girls 
Club. The event is cosponsored by the 
Massachusetts Black Women Attorneys, 
Massachusetts Black Judges Conference 
and the WBA-Women of Color Commit- 
tee. Bring an unwrapped book to donate to 
the Boys & Girls Club.

The Massachusetts Lesbian and Gay 
Bar Association will hold holiday recep- 
tions in both Boston and Northampton. 
The Northampton reception is scheduled 
for Friday, Dec. 7 at Bishops Lounge from 
5:30 to 8:30 p.m. The Boston reception is 
scheduled for Monday, Dec. 17 at Parris in 
Faneuil Hall from 5:30 to 8:30 p.m.

For more information, contact Chic 
Wagner at cwagner@swslegal.com.

The Franklin County Bar Association 
and the Franklin County Home Care 
Corp. will hold a program on Monday, 
Dec. 10, from 4:30 to 6:30 p.m. on “Estate 
Planning, Charitable Giving and problems 
with Medicaid, following the passage of 
the Deficit Reduction Act” at Hope and 
Olive Restaurant at 44 Hope St. in 
Greenfield. 

The featured speaker will be Hyman G. 
Darling, a partner in the firm of Bacon & 
Wilson PC in Springfield and North-

ampton. Darling concentrates in estate 
planning, elder law, probate, adoptions and 
guardianships/conservatorships. He is an 
adjunct faculty member at Western New 
England College and Bay Path College and 
has been on the faculty of the New Eng- 
land School of Banking (Trust Division) 
for more than 10 years.

For more information or to register, call 
(413) 773-5555, ext. 226.

The Massachusetts Association of 
Women Lawyers will hold its Holiday 
Toast on Thursday, Dec. 13, from 6 to 9 
p.m. at The College Club of Boston, where 
they will honor the unsung heroes of the 
legal system and award the Carol DiMaiti 
Scholarship while enjoying refreshments.

To R.S.V.P., contact attorney Jocelynne 
Welsh at (617) 788-6600. 

The Associates Division of the Mas-
sachusetts Defense Lawyers Association 
will present the second installment of its 
“Trial Practice” seminar series. Anthony 
Sbarra of Campbell, Campbell, Edwards & 
Conroy, will discuss “The Opening 
Statement” on Jan. 10 from noon to 1 p.m. 
at Sherin & Lodgen. For more information, 
contact Corey Harju at admin@massdla.
org or go to www.massdla.org.

The Berkshire Bar Association invites 
its colleagues in Franklin, Hampshire and 
Hampden counties to its annual Berkshire 
ski day, on Feb. 8, at Jiminy Peak. Contact 
Bob Monteleone at Campoli and 
Monteleone at (413) 443-6485 for 
reservations.

Recent events
The 

Massachusetts 
Association of 
Women 
Lawyers hosted 
a reception on 
Oct. 24 at the 
John Adams 
Courthouse in 
recognition of 
the Hon. 
Fernande Duffly 
as incoming 
president of the 
National 
Association of 
Women Judges.

MAWL 
President Michelle Lespasio noted Duffly’s 
achievements as both an attorney and a 
judge, and her significant contributions to 
the profession of law. Duffly was MAWL’s 
distinguished jurist recipient at the annual 
banquet in 2004. Duffly, as incoming 
president to NAWJ, will be among the 
leaders whose objectives are to provide a 
voice for women jurists and strong, 
committed leadership to ensure fairness 
and gender equality in American courts.

Special distinguished guest Supreme 
Judicial Court Chief Justice Margaret H. 
Marshall spoke of the importance of 
NAWJ and offered her endorsement and 
support for Duffly as she undertakes this 
important role as president of a national 
organization to lead both the U.S. and 
represent Massachusetts. Marshall also 
thanked the Massachusetts Association of 
Women Lawyers for providing the forum 
to honor Duffly.

Photo by Pat Plasse

At the MLGBA/MBA law student reception at Western New 
England College School of Law on Nov. 7, from left: WNEC 
OutLaw Association President Mark Martin, MLGBA Co-Chair 
Christina Miller, MLGBA Treasurer Emilie Kramer, MLGBA Western 
Massachusetts Chair Jane Rothchild and Julia Lentini.

Bar Bulletin Board

Associate Justice Robert A. Scandurra.
LaStaiti stressed the importance of 

attorneys preparing their clients for the 
realities of a settlement or trial’s outcome, 
as well as preparing themselves.

“One word to you is preparation. This is 
where I see most of the problems,”     
LaStaiti said. “Don’t wait until the pre-trial 
conference to tell your client that they’re 
probably going to have to pay alimony. Let 
them know upfront what is doable and 
what is not doable.”

She stressed paying close attention to 
pre-trial dates and preparing typed, un- 
blemished financial statements.

“Too often, we see financial statements 
that are filled out in the corridor,” she said.

Finally, she echoed other panelists who 
emphasized the importance of a pre-trial 
memorandum.

“There’s nothing worse than a pre-trial 
memo that’s a page-and-a-half. That tells 
me nothing,” she said. “Tell me what 
makes your case unique.

Livingstone said, the financial statement 
and pre-trial memo are the most important 
court filings.

“The pre-trial memo is your client’s 
chance to tell their story,” he said. “Tell us 
what your philosophy is, tell us what your 
client wants and try to be succinct.”

In the pre-trial memo, McGregor said, 
she wants to know what the attorneys 
agree on and what they don’t.

“I’m looking for something that gives 
me the theory of the case,” Scandurra said 
about divorce cases. “If you’re looking for 
60 percent of the (couple’s) assets, give 
me a paragraph and tell me why. But limit 
those memos, because no judge wants to 
read a 35-page memo. It’s really the most 
important thing in the case.”

Susan Huettner, co-chair of both the 
conference and the General Practice, Solo 
& Small Firm Section, said she noticed that 
“The audience was thoroughly engaged. I 
saw people networking all day long.”

Squillante, a driving force behind the 
conference, said there is a “thirst for 
programs and first-rate presentations” 
among small-firm and solo practitioners.

Continued from page 9

GPSSF Conference
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by Andrea R. Barter, Esq.

“My emphysema makes me tired all the time. Can I ad-
just my work schedule?”

“My weight gives me back problems. I need a special 
chair with added support.”

“I’m a smoker, so I need occasional smoking breaks.”

Employers are being forced to address wellness issues 
and their impact on their businesses. However, employers 
have been understandably wary of risking legal problems 
if they link health factors to what employees pay for 
benefits. Experts anticipate the practice will grow now 
that federal regulations have been finalized covering how 
wellness programs can comply with nondiscrimination 
requirements under the Health Insurance Portability and 
Accountability Act.

In many cases, wellness programs differentiate among 
plan participants, based on health status, by giving 
rewards to healthy people or charging more for health 
coverage to those individuals who engage in unhealthy 
activities or fail to meet health standards.

The Health Insurance Portability and Accountability 
Act prohibits discrimination against health plan parti- 
cipants and beneficiaries based on “health status-related 
factors.” These factors include medical condition, claims 
experience, receipt of health care, medical history, 

genetic information, evidence of 
insurability and disability. 
However, under the new final 
regulations, HIPAA now pro- 
vides that a wellness program 
can discriminate based on health 
status-related factors as long as 
certain requirements are met.

These final regulations, issued 
jointly by the Departments of 
Treasury, Labor and Health and 
Human Services, provide 
helpful clarifications and 

modifications to the interim rules published in 1997 and 
2001. The final regulations apply to plan years beginning 
on and after July 1, 2007. For most calendar year plans, 
that will mean compliance on Jan. 1, 2008.

But according to labor law and employee benefits at- 
torney Beth Rubin of Dechert LLP in Philadelphia, these 
regulations have not been well publicized. “A lot of em- 
ployers did not know about these rules and still don’t.”

“Employers tend not to get the memo on these things 
until they do something wrong,” cautioned Alden 
Bianchi, practice group leader for Mintz Levin’s 
employee benefits and executive compensation practice 
in Boston. “The news does not seem to have gotten out 
and a lot of programs are totally disregarding these 
rules.”

Wellness programs
While establishing five non-discrimination re-

quirements for wellness programs, the regulations also 
clarify that rewards to health plan participants that are 
not based on satisfying a standard related to a health 

factor are not subject to the requirements. For example, 
plans that reimburse for the cost of gym memberships, 
health education seminars and other programs, but do not 
require participants to satisfy health standards, are not 

subject to these rules.
“Program rewards based simply 

on participating got a carte blanche 
pass by the regulations,” said 
employment, labor and benefits 
attorney Thomas Greene of Mintz 
Levin in Boston.

But wellness programs that do 
provide rewards based on 
achievement of a standard related 
to a health factor must satisfy all of 
the following five rules:

Limited reward — the 20 percent rule
The amount of the reward for all wellness programs 

with respect to the plan may not exceed 20 percent of the 
cost of employee-only coverage, or 20 percent of the cost 
of employee-plus-dependent coverage if dependents are 
eligible to participate in the wellness program.

A reward for this purpose generally is in the form of: a 
discount; rebate of a premium or contribution; waiver of 
a cost-sharing mechanism; absence of a surcharge; or the 
value of a benefit that would otherwise not be provided 
under the plan.

The 20 percent limit on the size of the reward in the 
final regulations allows plans and issuers to maintain 
flexibility in their ability to design wellness programs 
while avoiding rewards or penalties so large as to deny 
coverage or create too heavy a financial penalty on 
individuals who do not satisfy an initial wellness 
program standard that is related to a health factor.

The program must be “reasonably designed” to 
promote health or prevent disease

The rule provides that if a program has a reasonable 
chance of improving the health of participants, is not 
overly burdensome, is not a subterfuge for discriminating 
based on a health factor, and is not highly suspect in the 
method chosen to promote health or prevent disease, it 
satisfies this standard.

The “reasonably designed” requirement is intended to 
be an easy standard to satisfy. There does not need to be a 
scientific record that the method promotes wellness; 
experimentation in diverse ways of promoting wellness, 
such as aromatherapy, could meet the requirements.

Once-a-year qualification
The program must give eligible individuals the 

opportunity to qualify for the reward at least once a year.
Permitting individuals to qualify for a reward at least 

once a year will not automatically satisfy the “reasonably 
designed” standard. Instead, the once-per-year require-
ment is independent of the requirement that the program 
be reasonably designed to promote good health or 
prevent disease; both must be satisfied.

Available to all similarly situated individuals

The reward must be available to all similarly situated 
individuals. Therefore, if someone’s medical condition 
keeps him or her from achieving a reward under the 
program, or if it is medically inadvisable for the indi- 
vidual to try to achieve the reward, then an alternative 
way to achieve the reward must be made available. If 
necessary, the wellness program may require verification 
of these circumstances, including a statement from an 
individual’s physician.

The regulations offer several explanations of how 
wellness programs can be designed to meet this require-
ment. For example, if a wellness program requires 
someone to maintain a body-mass index target or specific 
cholesterol level in order to receive a reward, that reward 
must also be available through alternate means to in- 
dividuals who cannot meet the requirements because of 
health factors, or because it is medically inadvisable to 
try. This alternative can be designed specifically for the 
individual, or it can be generic.

Another common example is a wellness reward based 
on smoking cessation. Since nicotine addiction is a 
medical condition, it may be unreasonably difficult for a 
smoker to satisfy an initial program standard of not 
smoking. In that case, the individual must be offered a 
reasonable alternative standard, such as attendance at 
stop-smoking clinics, regardless of whether he actually 
quits smoking, to achieve the reward.

For the alternative standard to be reasonable, the in-  
dividual must be able to satisfy it without regard to any 
health factor and could include simply following a 
physician’s advice regarding the health factor.

Plan disclosures
All wellness program materials that describe the terms 

of the program must disclose the availability of a reason- 
able alternative standard for obtaining a reward, or if 
appropriate, disclose that the standard will be waived. 
The regulations offer sample language for meeting this 
requirement:

If it is unreasonably difficult due to a medical 
condition for you to achieve the standards for the 
reward under this program, or if it is medically 
inadvisable for you to attempt to achieve the 
standards for the reward under this program, call 
us at [insert telephone number] and we will work 
with you to develop another way to qualify for 
the reward.

Failure to comply
Failure to comply with the HIPAA nondiscrimination 

requirements will subject the wellness plan to excise 
taxes, generally amounting to $100 for each day the plan 
is not compliant with respect to each individual to whom 
the failure relates. In addition, compliance with HIPAA’s 
nondiscrimination rules does not affect whether health 
plan provisions or practices comply with the Internal 
Revenue Code, ERISA, the Americans with Disabilities 
Act, Title VII of the Civil Rights Act of 1964, the Family 
Medical Leave Act, other HIPAA provisions (including 
privacy and security regulations), and other state and 

HIPAA wellness program nondiscrimination requirements issued

Beyond the Headlines

Thomas Greene

Beth Rubin

Continued on next page
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federal laws.

Concerns
“These regulators are balancing the desire to encourage 

wellness programs with the potential for abuse, and yet 
they’ve been roundly criticized for it,” said Bianchi. 
“Critics are bemoaning the regulations as too restrictive. 
I think they are restrictive, but the agencies that wrote 
these rules had two competing considerations they had to 
balance. I think they did a credible job.”

Even while promoting the new regulations, Bianchi 
voiced several issues that might give one reason to pause. 
For employers, if they “expect these wellness rules to 
drive down the costs of healthcare, that’s not going to 
happen, not with these rules.”

Many plans also incorporate health risk assessments, 
private information that ideally should remain shielded 
from the employer. Bianchi warns that the EEOC doesn’t 
believe such assessments are legal and that the EEOC 
will likely issue a rule addressing this issue. “That would 
be unfortunate because you could prepare a plan to help 
with a potential health problem before it occurs,” he said.

Bianchi also has concerns about implementation and 
enforcement: With the regulations promulgated by three 
different agencies, enforcement could fall between the 
cracks (although he cautions that the Department of 
Labor is auditing this issue vigorously).

Rubin advises that once a wellness program has been 
structured to fit within applicable regulatory schemes, the 
program should be described to employees with care. 
“Even the most carefully structured program may raise 
privacy and other concerns from employees. Employers 

therefore should have clear, concise communication 
materials readily available, including questions and 
answers describing the information flow and stating 
whether the employer will receive identifiable health 
information,” cautioned Rubin. “Employees are 
becoming more sensitized to and less shy about raising 
privacy concerns.”

But, according to Rubin, the real issue is whether the 
reasonable alternative standard that a plan must offer will 
cause a wellness program to lose its punch.

“The regulations generally say that if you provide a 
reward related to a health factor achievement, you have 
to provide a reasonable alternative if the employee’s 
doctor says ‘this person can’t meet the standard for a 
medical reason,’” said Rubin. “I’ve had clients who then 
say the accommodation just took all the teeth out of their 
wellness program, taking away everything they are trying 
to achieve.”

To date, Rubin hasn’t found this to be true. But she 
remains guarded on this issue, believing that not many 
people have focused on the reasonable alternative 
requirement just yet. 

“Last year, we had many clients with this in their 
plans, and we did not find it destroyed the value of the 
program. We still have to wait and see, once more 
wellness programs fit into regulations and deal with 
reasonable alternative language.”

Generally speaking, Russell Chapman, of the national 
employment and labor law firm Littler Mendelson PC, 
likes the regulations, especially the reasonable alternative 
standards. While one could “argue the accommodation 
standard attenuates the benefits of regulations, basically 
you have to go through what looks like the ‘interactive 
process’ of the ADA,” he said. Since the ADA still 

applies to wellness programs, it “looks like they did a 
good job of crafting the regulations so it would meet 
ADA standards. I like that aspect of the regulations,” said 
Chapman.

But while he finds the 
regulations helpful in that they 
provide a structure for wellness 
programs and health plans, he 
does find the 20 percent limit low. 
“It doesn’t begin to address added 
cost of smoking or obesity. I have 
seen obese workers’ healthcare 
costs are six times those of worker 
within normal weight limits,” said 
Chapman. “Twenty percent is a 
start. The one change I’d like in 
regulations is to see that number 

changed from 20 percent to upwards of 30 percent to 
have a greater impact.”

Greene also has concerns about the cap on potential 
rewards. “If the ideal would be making sure people have 
positive outcomes, by capping the amount of benefit 
involved, someone could say, ‘It’s just not worth my 
effort.’”

Greene would also like to see wellness programs 
designed in such a way as to maximize tax benefits. He 
believes there should be additional coordination with IRS 
to say benefits are tax-exempt to the extent of the 
financial reward involved. “Additional tax incentives 
may have given the regulations more oomph.”

But in the final analysis, Greene points out that the 
good thing about the regulations is that “they incentivised 
rewards for participation, which is first step to getting 
people into the (wellness) pipeline.”

Continued from previous page 

13

Save the Date
Massachusetts Bar foundation

Annual Meeting

January 24, 2008
5 – 7:30 p.m.

Social Law Library
John Adams Courthouse, Boston

Featuring:

Great Friend of Justice and Keynote Speaker

Justice Roderick L. Ireland
Associate Justice

Massachusetts Supreme Judicial Court

Russell Chapman

Hon. Roderick L. 
Ireland
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Hyman G. Darling receives Community 
Leadership Award

Hyman G. Darling, Bacon & Wilson 
PC, recently received the Jewish Family 

Service of Western 
Massachusetts’ 
Community 
Leadership Award 
for 2007.

In 1985, Darling 
created the Elder 
Guardianship 
Program, a program 
which has helped 
hundreds of senior 
citizens since its 
establishment. The 

late Esther Nuremberg, a Holocaust 
survivor, inspired the creation of the 
program. The program has assisted more 
than 700 individuals since its inception, 
and the program has been a model for 
similar agencies across the country.

Darling, having also served as past 
president of the Jewish Family Service, 
was praised by Jewish Family Service 
Executive Director Robert D. Marmor for 
“making our community a better place.”

Rep. Martha M. Walz receives “Most 
Popular Article in the United States” 
Content Award

Littler Mendelson, the nation’s largest 
employment and labor law firm, recently 

announced that a 
composition 
co-authored by 
counsel attorney 
and Massachusetts 
Rep. Martha M. 
Walz was honored 
with Mondaq’s 
“most popular 
article in the United 
States” Content 
Award for the 
month of 
September.

Walz received this distinction from 
Mondaq for her work on the editorial, 
“Employers Face New Compliance 
Challenges as Massachusetts Becomes the 
39th State to Enact a Security Breach 
Notice Law.” Each month, Mondaq 
determines the “Most Popular Article in 
the United States” honoree by analyzing 
its usage logs to track the article that is 
most frequently accessed by its registered 
business readers. 

“The authors of Mondaq’s Content 
Awards are among the world’s leading 
professional advisors; their articles 
provide fresh and insightful information 

that can be applied to a variety of business 
practices,” said Andrew Partridge, 
managing director at Mondaq.

Chief Justice Robert A. Mulligan, 
attorney James H. Quirk Jr. receive  
St. Thomas More Dedication Awards

Chief Justice for Administration and 
Management Robert A. Mulligan and 
Cape Cod attorney James H. Quirk Jr. 

received the St. 
Thomas More 
Award for dedi-
cated service at the 
annual Red Mass 
celebration of the 
Fall River Diocese.

    Mulligan was first 
named to the bench 
in 1980, serving on 
the Boston Munici-
pal Court until his 
1982 appointment 

to Superior Court, where he was chief 
justice from 1994 to 1999. Since 2003, 
Mulligan has been head of the Administra-
tive Office of the Trial Court.

Quirk, a member of the MBA since 
1975, has volunteered on the recreation 
and youth commissions and has been a 
member of the Library Association, Rotary 
Club and Conservation Commission, of 
which he was chairman. Quirk has also 

served on the Cape 
Cod Regional 
Technical High 
School Committee 
and the executive 
board of the Cape 
Cod & the Islands 
Council of Boy 
Scouts of America.

The Red Mass is 
hosted each year by 
the diocese to 
invoke God’s 

blessings on those who work to provide 
justice in the legal system. The award, 
designed specially for the diocese, is a 
three-inch circular bronze medallion 
depicting St. Thomas More, the 16th 
century English lay attorney and martyr.

Recipients were nominated for the 
honor by a committee of judges, attorneys, 
court personnel and priests from across the 
diocese, headed by New Bedford attorney 
Joseph P. Harrington.

Michael E. Malamut instrumental in 
founding the American College of Par-
liamentary Lawyers

MBA member Michael E. Malamut of 
Dedham was instrumental in the recent 

founding of the American College of 
Parliamentary Lawyers, serving as an 
incorporator and treasurer of ACPL, which 

is open only to 
attorneys who are 
also accredited by 
one of the two 
national parliament-
ary organizations.

ACPL acknow-
ledges attorneys 
who have distin-
guished themselves 
through con-
tributions to the 
practice of par-

liamentary law and have committed 
themselves to high standards of 
professional and ethical content. After 
researching a number of jurisdictions, 
ACPL incorporated in Massachusetts 
because of the favorable and flexible state 
nonprofit corporation law.

Andrea C. Kramer 
elected Fellow of 
the American Bar 
Foundation

Andrea C. 
Kramer, a partner 
with Sullivan, 
Weinstein & 
McQuay, has 
recently been 
elected a Fellow of 
the American Bar 

Foundation, an honorary organization of 
attorneys, judges and law 
professors whose profes-
sional, public and private 
careers have demonstrated 
outstanding dedication to 
their communities and to the 
highest principles of the legal 
profession.
   “The Fellows of the Amer-
ican Bar Foundation con-
tribute significantly to the 
improvement of the legal 
system,” Kramer said. “I’m 
pleased to be among the 
Massachusetts lawyers se-
lected to join in these efforts 
and honored to have my pro-
fessional accomplishments 
recognized.”
   A litigator with a wide 
range of experience in com-
mercial, intellectual property 
and employment matters, 
Kramer has also written 
numerous appellate briefs 
for state and federal courts, 

both for clients and for the Women’s Bar 
Association of Massachusetts, where she 
is co-chair of the Amicus Committee.
   “Andrea has worked hard for various 
organizations in the legal community and 
the community at large. We are proud of 
her selection as a Fellow of the American 
Bar Foundation,” said Max Perlman, one 
of the principals at Sullivan, Weinstein & 
McQuay. “Andrea is a true leader. The in-
vitation to join the Fellows is a testament 
to the respect she has earned in the legal 
community.”

Member Spotlight

Rep. Martha M. 
Walz
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Michael E. Malamut

Andrea C. Kramer

James H. Quirk Jr.

Hyman G. Darling
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Sentencing

Offender Record Information system.
At the Joint Committee on the Judiciary 

hearing on Nov. 13, White was joined by 
Boston Bar Association President Tony 
Doniger and Massachusetts Correctional 
Legal Services Executive Director Leslie 
Walker. The committee heard testimony 
regarding bills asking for reform of the 
state’s sentencing system.

Current sentencing practices have 
resulted in a budget approaching $1 
billion, more than 25,000 incarcerated 
residents and less money for programs 
that include drug treatment and work 
training, White said during his testimony.

In addition to advocating for education 
and training programs, White asked for 
amending or abolishing the school zone 
statute that results in harsher punishments 
for drug arrests close to schools. 
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of your MBA membership
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Discounted ABA membership
Join both the Massachusetts Bar 

Association and the American Bar 
Association and receive a 50 percent discount 
on the ABA’s annual dues for the first two 
years of membership and 25 percent on the 
third. This discounted ABA membership is 
available exclusively to MBA members.

To take advantage of this exclusive offer, 
contact the ABA Member Service Center at 
(800) 285-2221 and reference the MBA 
special joint membership deal.

ABA items 25 discounted percent
Receive a 25 percent discount on ABA 

publications and ABA–CLE products through 
the ABA Web Store. This generous discount 
is applicable to magazines, journals, online 
courses, DVDs, downloadable forms and 
more.

To take advantage of this significant 
discount, simply visit the ABA Web site at 
www.abanet.org, click on the Web Store tab 
on the left, select the items that you wish to 
purchase and enter the source code 
PAB6EMAB upon checkout. (Offer may 
exclude iPods and other digital media 
devices.)

MBA partners with 
ABA on special 
offers for members

Civil Litigation 
Section adds Animal 
Law Practice Group

The Civil Litigation Section 
Council has added an Animal Law 
Practice Group for members 
interested in this evolving area of 
law. The practice group plans on 
providing informative and 
interesting CLEs next year.

Those interested in joining 
should contact Peter Gollub at 
GollubPeter@mspca.org.

MBA holiday volunteer 
opportunities

Unless otherwise noted, contact Wendy 
Dyckman at (617) 338-0543 to sign up.

Greater Boston Food Bank Can Drive
Non-perishable items will be collected.
Nov. 15–Dec. 15: MBA, 20 West St., Bos-

ton and 73 State St., Springfield.

Salvation Army toy sorting
Thursday, Dec. 13 and Friday, Dec. 14 
9 a.m.–5 p.m., 147 Berkeley St., Boston
Two-hour shifts are available each day.

 American Red Cross Blood Drive
Wednesday, Dec. 19, 9 a.m.–2 p.m. 
MBA, 20 West St., Boston

Appointments: bloodpartners.org/massbar 
or (800) GIVE-LIFE. Walk-ins are 
welcome.

Greater Boston Food Bank Sorting
Friday, Feb. 1, 8:45 a.m.–4 p.m. 
99 Atkinson St., Boston
Sort and repack donated groceries. Shifts 
are available throughout the day.
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The Massachusetts Bar Association 
invites you to volunteer as an attorney 
coach or judge in the 23rd Annual 
Statewide High School Mock Trial 
Tournament. The program places 
students in a simulated courtroom 
situation where they assume the roles of 
lawyers and witnesses in a hypothetical 
case.

This year’s case deals with sexual 
harassment in the workplace, specific- 
ally, the circumstances experienced by a 
high school senior placed in a work 
environment as part of an internship 
offered through the school.

As an attorney coach, you will be 
matched with a teacher at a school near 
where you live or work. Your role will 
be to help the team develop its strategy, 
teach the students about courtroom 
decorum and provide an attorney’s 

perspective on the issues of the case. 
Many attorney coaches meet with their 

teams once or twice in preparation for 
the season (trials begin in late January), 
although some take a more active role in 
the day-to-day coaching of the team.

Attorneys are also needed to volunteer 
as judges for individual trials. You may 
volunteer for one trial (a one-and-a-half- 
to three-hour commitment) or more. You 
do not need expertise in a specific area 
of law to be a Mock Trial judge. 

Judges are encouraged to attend one of 
our orientation sessions, to be held at the 
MBA in Boston on Jan. 8 at 5 p.m., at 
Bowditch and Dewey in Worcester on 
Jan. 9 at 5 p.m. and at the MBA in 
Springfield on Jan. 10 at 5 p.m.

To volunteer, call (617) 338-0570 or  
e-mail mocktrial@massbar.org.

by Kelsey Sadoff

The first Veterans Dial-A-Lawyer 
Program, held Oct. 25, offered U.S. 
veterans the opportunity to receive free 
legal advice, via telephone, from volunteer 
lawyers as a public service of the Mas-
sachusetts Bar Association.

Fourteen lawyers with experience 
ranging from civil to medical malpractice 
litigation, gathered for three hours at the 
MBA’s Boston office to answer veterans’ 
questions, many of which dealt with 
concerns over changes in military benefits 
and disability.

“Veterans are a faction of our society 
most in need of legal services,” said 
volunteer Maureen Reilly, Esq. “They 
deserve our help and respect at this point.”

Many of the attorneys volunteered for 
the Veterans Dial-A-Lawyer Program for 
personal reasons. Out of the group of 14, 
six were veterans and many more had 
close connections to family members and 
friends involved with U.S. military 
services.

“I have a 20-year-old son not in the 
service,” said Maureen Counihan, Esq. “I 
appreciate others volunteering to fight and 
I want to contribute.”

Attorneys participating in the Dial-A-
Lawyer Program and upcoming initiatives 
attended a free training in September 
sponsored by the MBA and U.S. Trust, 
Bank of America Private Wealth 
Management, Boston. The training was 
led by Ronald B. Abrams, joint executive 
director, and Louis J. George, staff 
attorney, of the National Veterans Legal 
Services Program in Washington, D.C.

“The MBA is extremely proud of the 
work we’ve accomplished for veterans so 
far, but we also realize that there’s a lot 
more that we can be doing to assist those 
who have served,” said Elizabeth O’Neil, 

director of the MBA’s Community and 
Public Services Department. “We hope 
that the Veterans Pro Bono Training that 
occurred in September and the specific 
Veteran’s Dial-A-Lawyer Program in 
October will ultimately benefit the 
hundreds of veterans that are currently 
experiencing legal problems in Mas-
sachusetts.”

In Massachusetts, there are approx-
imately 500,000 veterans, many of whom 
have pressing legal questions concerning 
benefits, family, employment and 
landlord/tenant issues.

“In the veteran community, there is 
always a need for services that are low- 
cost,” said Gail Cavanaugh-McAuliffe, a 
paralegal with the Department of Veterans 
Services. “There are so many claims that 
exist, agencies are overwhelmed.”

The Veterans Dial-A-Lawyer Program 
was made possible through a partnership 
between the MBA and the Massachusetts 
Department of Veteran Services, an 
organization that will continue to work 
with the MBA to provide another Veterans 
Dial-A-Lawyer in the spring.

“The mission of the MBA is to serve the 
legal profession and the public by 
promoting the administration of justice, 
legal education, professional excellence, 
diversity and unity in the legal profession 
and respect for the law,” said O’Neil. “The 
attorneys that participated in the 
September training and the October 
Dial-A-Lawyer Program will assist the 
MBA in meeting this mission. We would 
not be able to provide those worthwhile 
programs if not for the attorneys that 
volunteered for these initiatives and those 
that will be participating in future 
programming in 2008.”

The next Veterans Dial-A-Lawyer 
Program will be held on April 9.
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More than a dozen attorneys help launch Veterans Dial-A-Lawyer

Photo by Kelsey Sadoff

David Camillo, left, and Albert Auburn, right, were among the more than 14 attorneys 
who answered veterans’ questions at the Veterans Dial-A-Lawyer Program on Oct. 25.

Photo by Matt Houle

Mock Trial teacher orientation was held at Newton North High School on Nov. 5. Mock 
Trial Committee members, from left, include: Joshua McGuire, Office of the Attorney 
General, Boston; retired Chelmsford High School teacher Denise Coffey; Mary Bassett, 
McWalter, Barron & Boisvert, Concord; Mock Trial Committee Chairman Elliot Loew, 
Law Office of Elliot M. Loew, Newton; Eric Schutzbank, Berid & Schutzbank, Lowell; 
and MBA Community Services Administrator Seth Boyd.

Mock Trial judges and attorney coaches needed
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Mock Trial offers Armenian students education in American civil system
by Kelsey Sadoff

A Tufts University training program for 
Armenian professionals relied on 
materials from the Massachusetts Bar 
Association’s Mock Trial Competition to 
introduce the mid-career graduate stu- 
dents to international law.

The Fletcher School of Law and 
Diplomacy at Tufts University recently 
launched a special certificate program for 
Armenian professionals, including em- 
ployees of the Ministry of Finance and the 
Ministry of Justice. Fifteen mid-career 
graduate students from the Republic of 
Armenia participated in a six-month 
program designed to provide an intensive 
academic approach to international law 
and legal studies. Upon the completion of 
the training program, the students are 
expected to return to Armenia to serve 
within the government for a minimum of 
two years.

On Nov. 2, the Trial Advocacy course 
component of the Fletcher program 
culminated in a mock trial competition 
held at the John J. Moakley Federal 
Courthouse in Boston.

The Trial Advocacy course, taught by 
MBA member Donna Daniels 
Kouyoumjian, Esq., served to broaden 
student understanding of the American 

judicial process, and was offered for the 
first time this fall. The mock trial com-
petition utilized case materials created by 
the 2006 Massachusetts Bar Association’s 
Mock Trial committee and involved a 
civil products liability bench trial. For a 
final exam, the mock trial competition 
simulated a complete immersion into the 
American court experience. 

This particular case concerned a 
complaint from an owner of a portable 
Global Positioning System who, when 
looking down at the GPS system, misses a 
posted “no right turn” sign and slams into 
a truck – leaving the owner’s spouse in a 
coma.

“The reason I chose the case involving 
GPS was because I was not sure all the 
students have automobiles (in their home 
country),” said Daniels Kouyoumjian. 
“The spectrum of experience and edu- 
cation was varied among students and I 
wanted to make sure they had the 
technology to challenge them.”

Given the four-week time constraint of 
the Trial Advocacy course, the Armenian 
students viewed the 2006 high school 
competition to gain an accelerated un- 
derstanding of the civil court system 
process. However, the students had to 
learn enough rules of evidence to lay a 

foundation during the mock trial, 
a challenge as some of the 
students had no previous 
experience with the law.

“This experience was one I 
wanted them to have to enhance 
their understanding and exper- 
ience with the civil process 
system,” she said.

The Armenian Training 
Program was made possible by 
the Tavitian Foundation, which 
focuses on sponsoring the training 
of professionals from Armenian 
agencies with “the objective of 
bringing a global perspective to 
their education and outlook.” 

 “It is wonderful that (Daniels 
Kouyoumjian) thought highly 
enough of the case to use it as a 
learning tool,” said MBA Mock 
Trial Chair Elliot Loew. “To have 
students return back home to 
rebuild their own judiciary – I 
never thought the materials would 
serve that kind of purpose.”

Since 1999, the Tavitian Foundation has 
sponsored and coordinated the design and 
implementation of five specialized 
certificate programs for the training of 
more than 75 young Armenian 

professionals.
“The Tavitian Foundation is committed 

to educating a generation of individuals in 
the ways of the Western world,” said 
Daniels Kouyoumjian. “When the 
students return to Armenia, they will 
participate in discussions on reforming 
their own judiciary.”

Photo by Chuck Chaney

MBA member Donna Daniels Kouyoumjian teaches a 
course for Armenian professionals at Tufts’ Fletcher 
School of Law that used MBA Mock Trial materials.
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MBA welcomes new members
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Lima Agranovich
Sirajuddin Ahmed
Bridget A Alexander
Kimberly A. Alley, Law Office of Kimberly A.  

Alley LLC
Craig Amziah
Michael Armano II
Tracey E. Aronson, Wilmer, Cutler, Pickering, Hale & 

Dorr LLP
Donna Marie Ashton
Douglas Thomas Babcock
Kate A. Barnes
Robert Berlet
Jodi Ann Blackburn, Legal Placement Inc.
Lindsay Anne Bleier
Michael C. Bolden, Boston Municipal Court, Civil Div.
Tim Bornstein
Michael Boudin, U.S. Court of Appeals, First Circuit
Joshua D. Brabant
Robert A. Brennan, Peabody District Court
Rachel Elisa Brodin
Benjamin Sternfield Brown, Goodwin Procter LLP
Peter Andrew Campobasso, Campobasso & 

Campobasso PC
Al H. Chang
Miryam E. Cissero
Joseph F. Collins, Joseph F. Collins, Attorney at Law
Edmund C. Corcoran Jr., Raytheon Co.
Robert C. Cosgrove, Massachusetts Superior Court
David W. Cunis
Conrad K. Cyr, U.S. Court of Appeals, First Circuit
Andrew M. D’Angelo, Stoughton District Court
Nithya B. Das
Marisa A. DeFranco
Susan DeMaria
Kenneth V. Desmond Jr.
John Lee Diaz, Law Office of John Lee Diaz
Raymond E. Dinsmore
John B. DiSciullo
John J. Ferrante
Mary M. Ferriter, Esdaile, Barrett & Esdaile
Gail E. Fisher
Stacey J. Fortes
Thayer Fremont-Smith
Amy R. George
Mary E. Gilligan
Laura Vilot Glomb
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*Unless otherwise indicated, call  
(617) 338-0530 or toll free at  
(877) 676-6500 for more information  
or to register for the following programs.

Tuesday, Dec. 11
Fifth Annual In-House  
Counsel Conference

Course #: BLD08
9 a.m. – 1 p.m.
Newton Marriott, 2345 Commonwealth 
Ave., Newton

The theme of this year’s annual 
conference relates to the fundamentals of 
in-house counsel practice. This conference 
will address a variety of matters that arise 
on a day-to-day basis for in-house coun- 
sel, including litigation, risk management 
and intellectual property management.

Faculty: Robert J. Kerwin, Esq., program 
co-chair, Tarlow, Breed, Hart & Rodgers 
PC, Boston; David A. Parke, Esq., pro-      
gram co-chair, Bulkley, Richardson &           
Gelinas LLP, Springfield; Peter D. 
McDermott, Esq., Banner & Witcoff Ltd., 
Boston; Richard P. Owens, Esq., Verizon 
Telecom, Boston. *Additional faculty to be 
announced.

Thursday, Jan. 10
Evidence for the Civil Litigator

Course #: CLE08 
4 – 7 p.m.
MBA, 20 West St., Boston

This seminar is designed to provide 
practitioners with a survey of how to deal 
effectively with the myriad of commonly 
recurring evidentiary problems. 

The course will focus on how to 
introduce and block the admission of 
proffered evidentiary material. Discussion 
topics include common law and statutory 
privileges and criminal evidentiary issues 
relating to the new Crawford decision.

Faculty: Thomas A. Kenefick III, Esq., 
program chair, Law Offices of Thomas A. 
Kenefick III PC, Springfield. *Additional 
faculty to be announced.

Wednesday, Jan. 16
House of Delegates Meeting

12:30 – 4 p.m.
Sheraton, One Monarch Place, Springfield

The House of Delegates holds its third 
meeting of the 2007-08 association year. 
For more information, e-mail glandford@
massbar.org or call (617) 338-0694.

Wednesday, Jan. 23
From Yannas to Abbot: All You Need to 
Know to Prepare Your Removal Case

Luncheon Roundtable (lunch provided)
Course #: FLI08
Introductory level
1 – 2 p.m.
MBA, 20 West St., Boston

Featuring a summary of the leading 
removal cases in the commonwealth to 
have all of the leading cases at your 
fingertips. Removal or relocation cases are 
more often difficult for family law 
practitioners due to the conflicting and 
competing interests to be balanced in each 
case. The case law is very fact-specific 

and the Yannas test 
continues to evolve 
through the line of 
cases to be discussed.

Faculty: Denise 
Squillante, Esq., pro-
gram chair, Law Office 
of Denise Squillante, 
Fall River.

Thursday, Jan. 
24
Electronic Discovery: 
New Rules of Practice 
and Emerging Issues 
— What Litigators 
Should Know

Course #: CLG08
Introductory level
4 – 7 p.m.
Sheraton Springfield 
Monarch Place Hotel, 
Springfield

Covering the 
practical, legal, 
procedural and 
evidentiary issues 
relating to electronic 
discovery and 
document management. 
Program discussion 
will cover such topics 
as the new Federal 
Rules of Civil 
Procedure and the 
implications for 
litigators and es-
tablishing electronic 
discovery protocols.

Faculty: Katherine 
A. Robertson, Esq., 
program chair and 
moderator, Bulkley, 
Richardson & Gelinas 
LLP, Springfield; Hon. 
Kenneth P. Neiman, 
U.S. District Court, 
Springfield; John E. 
Garber, Esq., Weinberg 
& Garber PC, 
Northampton; Kenneth 

Nourse, Esq., Kroll Ontrack, Boston; 
Steven J. O’Neil, Esq., Bowditch & Dewey 
LLP, Worcester.

Massachusetts Bar Foundation Annual 
Meeting

5 – 7:30 p.m.
MBA, 20 West St., Boston

Join us at the MBF’s Annual Meeting 
featuring Great Friend of Justice and 
keynote speaker Roderick L. Ireland, 
Associate Justice of the Massachusetts 
Supreme Judicial Court.

Thursday, Jan. 31
Caregiver Discrimination in  
the Workplace

Luncheon Roundtable (lunch provided)
Course #: LED08
Intermediate level 
Noon – 1:30 p.m.
MBA, 73 State St., Springfield

Although state and federal laws do not 
specifically prohibit discrimination against 
caregivers, there are circumstances in 
which discrimination against employees 
with caregiving responsibilities could 
constitute unlawful treatment, a violation 
of the ADA, SNLA, Title VII, Chapter 
151B and/or other laws. This program is 
designed to illustrate the issues that may 
arise as traditional caregiving roles have 
evolved and employers and employees 
attempt to balance work and family 
responsibilities.

Faculty: Marylou Fabbo, Esq., program 
chair, Skoler, Abbott & Presser PC, 
Springfield; Amy B. Royal, Esq., Skoler, 
Abbott & Presser PC, Springfield; Tani E. 
Sapirstein, Esq., Sapirstein & Sapirstein 
PC, Springfield; Anne-Marie Szmyt, MS, 
M.Ed., CAGS, Baystate Health Systems, 
Springfield.

Tuesday, Feb. 5
How to Probate an Estate: Part I
Course #: PLB08
Introductory level
4 – 7:30 p.m.
MBA, 20 West St., Boston

Settling an estate is an essential element 
of a probate practice. These companion 
courses (see Feb. 12) will help you to 
build your practice on a solid foundation. 
Discussion will focus on the nuts and 
bolts of estate administration and include 
information about advising and guiding 
your clients and processing the estate in 
probate court.

*Attendance at both sessions is 
encouraged, but not required. Discounted 
rates for attending both Part I and II. 

Faculty: Peter E. Bernardin, Esq., pro-
gram co-chair, The Plunkett Law Firm 
PC, Salem; Carol D. Kimball, Esq., pro-
gram co-chair, Carol D. Kimball, Attorney 
at Law, Dedham.*Additional faculty to be 
announced.

Tuesday, Feb. 12
How to Probate an Estate, Part II
Course #: PLC08
Introductory level
4 – 7:30 p.m.
MBA, 20 West St., Boston

Settling an estate is an essential element 

MBA Calendar of Events
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Save the Date
Symposia on Domestic  
Relations Practice
presented by Paul M. Kane, Esq., January–June 2008

Paul M. Kane, a partner in the Boston law firm of McGrath 
& Kane, is presenting this symposia. Specializing in family 
law, Kane is a former assistant dean of Boston College Law 
School and has been a family law lecturer at Boston College 
since 1970.

Judge Edward M. Ginsburg (ret.) will be the commentator 
for the symposia.

There is a discounted registration rate if you sign-up for 
three or more components of the series.

Overview of Family Law
Course #: FLC08
Introductory level
Tuesday, Jan. 15, 4–6 p.m.
MBA, 20 West St., Boston

Topics include complaints, answers and counterclaims, 
mandatory discovery, financial statements, temporary orders 
and time standards.

Discovery
Course #: FLD08
Introductory level
Tuesday, Feb. 12, 4–6 p.m.
MBA, 20 West St., Boston

Topics include interrogatories, records, requests for 
admission and depositions.

Custody
Course #: FLE08
Introductory level
Tuesday, March 18, 4–6 p.m.
MBA, 20 West St., Boston

Topics include substantive law, guardians ad litem, family 
service/probation officers and DSS.

Paternity                                                                           
Course #: FLF08
Introductory level
Tuesday, April 15, 4–6 p.m. 
MBA, 20 West St., Boston

Topics include substantive law, pleadings and practice and 
temporary orders.

Pre-Trial and Trial Matters
Course #: FLG08
Introductory level
Tuesday, May 20, 4–6 p.m.
MBA, 20 West St., Boston

Topics include pre-trial conference, compliance with 
pre-trial orders, trial preparation and evidentiary issues.

Contempt and Modification
Course #: FLH08
Introductory level
Tuesday, June 17, 4–6 p.m.
MBA, 20 West St., Boston

Topics include enforcement of court orders and changed 
circumstances.

MBA Calendar of Events

of a probate practice. These companion 
courses (see Feb. 5) will help you to build 
your practice on a solid foundation. Our 
panelists will focus on the nuts and bolts 
of the taxation of estates, including 
collecting the information you need to 
decide whether the estate is subject to 
estate or income tax.

*Attendance at both sessions is 
encouraged, but not required. Discounted 
rates for attending both Part I and II. 

Faculty: Peter E. Bernardin, Esq., pro-
gram co-chair, The Plunkett Law Firm 
PC, Salem; Carol D. Kimball, Esq., pro-
gram co-chair, Carol D. Kimball, Attorney 
at Law, Dedham.*Additional faculty to be 
announced.

Thursday, March 6
House of Delegates Meeting
Noon – 4:30 p.m.
UMass Boston Campus Center, 100 Mor-
rissey Blvd., Boston

The House of Delegates assembles for 
its fourth meeting of the 2007–08 
association year. For more information, 
e-mail glandford@massbar.org or call 
(617) 338-0694.
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Member to Member

FLORIDA ATTORNEYS

Florida — Experienced lawyers with New England 
roots offering assistance with all legal matters in Florida 
including: Wills, Trusts, Probate, Real Estate and Business 
Transactions. Prompt professional, attentive service. Im-
mediate consultation available in your office or ours. 

The Dove Law Firm, Tallahassee, Florida, toll free  
1-888-817-7018. Ask for Joyce Sibson Dove Esq. or  
James Dennis Leary, Esq. 246 High St Newburyport, MA 
978-465-3533.

AVIATION LAW

Anthony Tarricone, Esq., 
Concentrating in cases involv-
ing serious personal injuries and 
wrongful death resulting from the 
operation, design, and maintenance 
of  all types of  aircraft. Twenty-five 
years experience in aviation cases 
including airline, commercial and 
general aviation.

Kreindler & Kreindler, LLP
277 Dartmouth Street
Boston, MA 02116
617-424-9100 • Fax 617-424-9120
atarricone@kreindler.com
www.kreindler.com

HEAD INJURY

Kenneth I. Kolpan of  Law Offices of  
Kenneth I. Kolpan, P.C., 175 Fed-
eral Street Suite 1425 Boston, MA 
02110. Tel:(617)426-2558. Over 
25 years’ experience representing 
brain injured clients in personal in-
jury, products liability, and medical 
malpractice cases in Massachusetts 
and nationally. Co-chairman of  
the North American Brain Injury 

Society’s Trial Lawyers Conference. Access to nationally 
known experts. Active involvement of  referral counsel. 

For info on brain injury litigation, visit www.kolpan.com 
or write to ken@kolpan.com.

22

SOCIAL SECURITY DISABILITY AND 
SUPPLEMENTAL SECURITY INCOME DISABILITY

Patricia A. Petow, Esq.
www.petow.com

Formerly Staff  Attorney in the Office of  Hearings and 
Appeals/Office of  Disability Adjudication and Review of  
the Social Security Administration.   Member National 
Organization of  Social Security Claimants’ Representa-
tives (NOSSCR).

Representing claimants in initial applications, administra-
tive appeals and federal court appeals.

Available for consultation and memorandum writing for 
your case.  Case referrals under Rule 1.5(e) welcomed.

PMB 235
464 Common Street 
Belmont, MA 02478-2750 
617-484-8170 

PATENT, TRADEMARK, AND COPYRIGHT LAW

William Nitkin, Registered Patent Attorney. Patent & 
trademark searches and applications, Telephone inquiries 
welcomed. Cost quotations given by telephone.

(617) 964-2300 (phone) • (617) 964-2307 (Fax)
1320 Centre Street, Suite 300
Newton, MA 02459

Accredited 
Psychiatry & Medicine

Harvard Medical School/Distinguished Alumni & Faculty. Board Certified in 
Psychiatric & Forensic Psychiatry. Active medical/psychiatric practice, P/D 

National. Confidential consultants and testifying experts.

Telephone: 617-492-8366 • Fax: 617-441-3195
Email: harold_bursztajn@hms.harvard.edu

Web Site: www.forensic-psych.com

Visit www.MassBar.org.



MBA Lawyers Journal December 2007 2323



24 December 2007 MBA Lawyers Journal 24


