
By Mark L. ZyLa & kevin M. CoLMey

Claims for accounting malpractice are on 
the rise. According to Stephen Vono of North 
American Professional Liability Insurance Agen-
cy, most lawsuits filed today are related to tax 
return errors and failure to detect fraud. But not 
all claims are straightforward. This past sum-
mer, a Massachusetts court allowed investors 
to sue an accounting firm for unfair and decep-
tive business practices pursuant to G.L. c. 93A 
arising from an audit despite the fact that the 
firm never had any contact whatsoever with the 
investors. See Sgarzi v. Sharkansky & Co., 1384-
CV-03951, 2016 WL 4080427, 33 Mass. L. 
Rptr. 478 (Mass. Super, June 15, 2016). 

Accountants increasingly face other allega-
tions such as:   
•	 Failing	to	adhere	to	professional	ethics
•	 Not	 sufficiently	 understanding	 the	 client’s	

business
•	 Charging	 fees	 that	 should	 not	 have	 to	 be	

paid (in other words, filing a lawsuit against 
a client for unpaid fees resulting in a coun-

terclaim for malpractice)
•	 Advising	clients	under	a	conflict	of	interest
•	 Making	errors	in	judgment	or	mathematical	

mistakes		

Lawyers and malpractice defense experts 
have suggested countless ways for accountants to 
avoid getting sued. Accountants are advised to 
avoid filing claims against clients for unpaid fees 
unless absolutely necessary, not to participate in 
business deals with clients, to avoid clients with 
financial problems, and to always communicate 
with clients clearly and in writing. 

All of that remains good advice today. It is 
certainly preferable to avoid a malpractice law-
suit altogether. But after a claim is filed, how 
do accountants defend themselves? Most cases 
come	 down	 to	whether	 the	 accountant’s	 work	
actually fell below the standard of care, i.e., 
whether	the	accountant	actually	made	a	mistake	
worthy of liability. But other defenses are usual-
ly available. We examined some recent decisions 
and here is what we found. 
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Current trends in aCCounting MaLpraCtiCe Cases

visit www.MassBar.org/ComCom for more section information and past issues.

CoMCoM seCtion hosts 
‘kiCk-oFF’ reCeption

Members	 of	 the	 bar	 and	 judiciary	 from	
across the commonwealth gathered at the Mas-
sachusetts Bar Association on Sept. 29, for the 
Third	Annual	“Kick-Off”	Fall	Reception	of	its	
Complex Commercial Litigation Section. The 
Complex Commercial Litigation Section, or 
“ComCom”	 was	 created	 in	 2014	 to	 provide	
practitioners focusing in the areas of business 
litigation,	 bankruptcy,	 and	 intellectual	 prop-
erty litigation a forum to share thoughts and 
ideas and participate in educational and net-
working	events.
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1. LaCk oF personaL jurisdiCtion: 
Fletcher Asset Management v. Grant 
Thornton LLP, 2016 Mass. app. Lexis 85 
(july 14, 2016)

Clients suing an accountant for malprac-
tice are required to file their claims in a court 
that	has	 jurisdiction	over	 the	accountant.	Try-
ing to determine the proper court is sometimes 
easier	 said	 than	 done.	 Just	 ask	 Fletcher	 Asset	
Management, which sued its accountant Grant 
Thornton LLP for accounting malpractice in 
Massachusetts	earlier	this	year.	Fletcher	alleged	
that Grant Thornton performed an improper 
audit of certain funds that contributed to mil-
lions	in	losses	for	Fletcher.	

Grant Thornton requested a dismissal of 
the case on the ground that the Massachusetts 
court	 lacked	 jurisdiction	 over	 it.	 Despite	 the	
fact that Grant Thornton has been registered 
to do business in Massachusetts since 1996 
and has more than 175 employees in its Bos-
ton	office,	the	court	threw	out	the	case	against	
Grant Thornton because the audited funds at 
issue were actually operated in the Cayman 
Islands	and	the	work	done	by	Grant	Thornton	
was performed outside of Massachusetts. The 
court	held,	“Grant	Thornton’s	few	contacts	with	
Massachusetts bore little or no connection to 
its	audits.”	Fletcher	filed	an	appeal,	which	was	
rejected	by	the	Appeals	Court	of	Massachusetts.	

2. statute oF LiMitations: Prime Plus 
Acquisition Corp. v. Eisneramper LLP, 2016 
n.y. Misc. Lexis 4522 (n.y. County March 
10, 2016) 

In addition to suing in a proper court, cli-
ents must also file their malpractice claims with-
in the time period allowed under the applicable 
statute of limitations. This was the issue when 
investors	in	an	entity	called	Oak	Rock	Financial	
sought	to	hold	Oak	Rock’s	auditor,	Eisneramp-
er, liable for failing to detect a fraud committed 
by	Oak	Rock.	The	investors	filed	their	 lawsuit	
in	New	York	County	 in	April	2014,	and	their	
claims	were	based	on	work	done	by	Eisneramp-
er in 2010. Recognizing that the statute of limi-
tations	for	accounting	malpractice	in	New	York	
is three years, the investors argued that the stat-
ute	of	limitations	should	be	“tolled”	or	extended	
in	 this	 case	 because	 it	was	 Eisneramper’s	 neg-
ligence that caused them not to discover the 
fraud until years after the fraud was committed. 

The	 New	 York	 Court	 rejected	 the	 inves-
tors’	 argument	 because	 the	 accountants	 did	
not play any role in covering up the fraud. The 

court	held,	“plaintiffs	do	not	allege	that	at	any	
subsequent	time	[after	the	fraud],	Eisneramper	
committed any act that further concealed the 
fraud,”	and	that	“Eisneramper’s	continued	fail-
ure to discover the fraud does not amount to an 
act	of	concealment	that	prevented	plaintiff	from	
discovering	and	timely	commencing	suit.”	The	
court dismissed the case as time-barred. 

3. REs JudiCATA: Chapman v. Faustin, 
2016,  n.y. Misc. Lexis 611 (n.y. County 
Feb. 23, 2016)

Even	 if	 the	 client	 files	 its	 claim	 for	 mal-
practice in the correct court and within the 
statute	 of	 limitations,	 the	 claim	 is	 still	 subject	
to	dismissal	if	it	is	sufficiently	similar	to	claims	
that the client raised or should have raised in 
an	 earlier	 proceeding.	 This	 occurred	 last	 Feb-
ruary when Robert Chapman sued his accoun-
tant,	Pierre	Faustin,	for	accounting	malpractice.	
Chapman	 first	 alleged	 that	 Faustin’s	 failure	 to	
remit certain property tax payments resulted 
in Chapman losing his land. Chapman sought 
and won damages amounting to the legal fees 
he	was	forced	to	pay	in	an	effort	to	get	the	land	
back.	Chapman	then	brought	additional	claims	
against	Faustin	for	accounting	malpractice	aris-
ing	 out	 of	 Faustin’s	 alleged	 failure	 to	 provide	
adequate accounting services. 

The	 court	 dismissed	 Chapman’s	 account-
ing malpractice claim under the doctrine of res 
judicata,	which	generally	bars	claims	that	could	
have been asserted in a prior lawsuit in which 
the	plaintiff	had	a	full	and	fair	opportunity	to	
litigate those claims. The court recognized that, 
“Chapman could have asserted the [malprac-
tice] claims … in the [first] action but failed to 
do so, and the claims in this action are essen-
tially	 identical”	 to	 the	prior	 claims.	The	 court	
held this to be true even where the new claim is 
“based	upon	different	theories	or	seeking	a	dif-
ferent	remedy.”	

sCrutiny By reguLators 
Accountants are becoming more scruti-

0nized	 by	 regulators	 as	 well.	 One	 particular	
challenging area for accountants is fair value 
measurements. Accounting standards require 
that under certain circumstances, the assets and 
liabilities of an entity must be recorded at what 
is	 termed	 their	 “fair	 value	measurement.”	The	
concept behind fair value measurements is that 
fair value provides a more realistic presenta-
tion of what that asset or liability is really worth 
rather than their historical cost. While there 
are many accounting standards that require 
fair value, the two most common are those that 
require the assets and liabilities of an entity 
acquired as part of a business combination or 

transaction, and the subsequent testing of those 
assets for impairment. Accounting standards 
also allow for financial instruments to be mea-
sured at their relative fair values under certain 
conditions.

The challenge with fair value measure-
ments is that the measurement often requires 
the use of an independent outside valuation 
expert	who	in	part,	uses	professional	judgment	
in	determining	fair	value.	One	issue	for	accoun-
tants	 is	how	one	audits	 someone’s	professional	
judgment.	The	 issue	has	become	 a	 concern	of	
regulators	such	as	 the	Securities	and	Exchange	
Commission	 (SEC)	 and	 the	 Public	 Company	
Accounting	Oversight	Board	(PCAOB).

The	 Enforcement	 Division	 of	 the	 SEC	
had brought actions a few years against several 
investment funds as to concerns over their fair 
value measurements of financial instruments 
during the credit crisis.1 As these matters wound 
down,	the	Enforcement	Division	recently	repo-
sitioned	 its	Complex	Financial	 Instruments	 to	
focus on issues relating to “credit rating agen-
cies,	 commercial	 mortgage	 backed	 securities,	
valuation	issues	for	funds	and	others.”	In	addi-
tion	to	the	 focus	on	valuation	 issues,	 the	SEC	
has	also	created	an	internal	task	force	to	exam-
ine general financial reporting and auditing vio-
lations.2 In 2014, the first year after the creation 
of	 the	 task	 force,	 the	SEC	noted	a	40	percent	
increase, “in financial reporting and auditing 
filed	actions	and	investigations.”3 

The	PCAOB	 similarly	 has	 expressed	 con-
cern as to accounting issues, particularly fair 
value	measurements.	The	Sarbanes-Oxley	Act	of	
2002	requires	the	PCAOB	to	inspect	registered	
public accounting firms to identify deficiencies 
in	 audit	 engagements.	 The	 PCAOB	 findings	
for each firm are aggregated and are publicly 
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Court appoints a deFense CLass oF 15,000 ‘net winners’ in teLexFree 
ponZi sCheMe BankruptCy

By tiMothy j. durken

In	 the	 TelexFree	 bankruptcy	 case,	 Judge	
Melvin	 S.	 Hoffman	 certified	 a	 no	 opt	 out	
defense	class	of	all	alleged	“Net	Winners”	resid-
ing	in	the	United	States	in	the	Trustee’s	adver-
sary case to recover payments from participants 
in the purported billion dollar internation-
al Ponzi scheme.1	 TelexFree	 operated	 out	 of	
Marlborough, Massachusetts, ostensibly selling 
internet	VOIP	 telephone	 services,	 but	 in	 real-
ity promising participants huge bonuses for 
recruiting additional investors and posting ads 
on	social	media,	taking	the	hard-earned	cash	of	
its largely Brazilian-American and other minor-
ity	 victims.	 The	 Trustee	 asserts	 that	 the	 class	
consists of 15,000 individuals who received 
Net Winner payments exceeding $100 million 
dollars.	While	 “mindful”	 of	 “due	process	 con-
cerns,”	the	court	found	that	a	class	action	“[wa]
s	 the	only	means	 to	 reasonably	 and	 efficiently	
resolve”	 the	 Trustee’s	 fraudulent	 transfer	 and	
preference claims.

The	Federal	Rules	of	Civil	Procedure	allow	
for	 a	Defendant	Class	—	Rule	23(a)	 provides	
that “[o]ne or more members of a class may sue 
or be sued”	—	and	requires	the	same	four	pre-
requisites	whether	a	plaintiff	or	defendant	class	
is being certified: (1) numerosity; (2) common-
ality; (3) typicality; and (4) fair and adequate 
representation.

Numerosity was met because of the sheer 
number and geographic diversity across the 
United States of the members.

The court found commonality because 
there are “questions of law or fact common to 
the	class”:	
•	 The	 actions	 are	 exceptional	 in	 that	 the	

Trustee	seeks	to	recover	not	only	funds	paid	
by the debtors directly to Net Winners, but 
also funds paid indirectly from one partici-
pant to another participant in exchange for 
the	 transfer	 of	 “credits”	 used	 to	 purchase	
additional	 investment	packages	 in	the	Tel-
exFree	 Ponzi	 scheme	 (so-called	Triangular	
Transactions)	and	the	court	needs	to	deter-
mine	 whether	 the	Triangular	Transactions	
should be included in determining Net 
Winners. There are questions whether the 
Triangular	Transactions	constitute	“proper-
ty	 of	 the	 estate”	 subject	 to	 avoidance	 and	
recovery	and	whether	the	Trustee	has	stand-
ing to pursue such payments.

•	 Even	 though	 the	 court	 already	 ruled	 that	
the	Debtors	engaged	 in	a	Ponzi	and	pyra-
mid scheme, it still must decide whether 
to apply Ponzi scheme presumptions to the 
Trustee’s	claims.	To	show	actual	fraudulent	
transfers, some courts will presume that all 
transfers made in furtherance of the Ponzi 
scheme were made by the debtor with actu-
al fraudulent intent. With respect to con-
structive fraudulent transfers and preferenc-
es, courts may presume that all payments 
of fictitious profits constitute less than fair 
consideration and that a debtor is insolvent, 
undercapitalized and unable to pay its debts 
because each new investment and promise 
of outsized returns deepens its insolvency.

•	 The	court	must	assess	whether	the	informa-
tion	maintained	 in	 the	debtors’	SIG	data-
base records concerning alleged payments 
to Net Winners and the use or transfer of 
“credits”	 to	 purchase	 investment	 packages	
is reasonably reliable, which Class Coun-
sel	 criticized.	 Further,	 the	 court	 will	 have	
to	decide	whether	 the	 transfer	of	 “credits”	
in the SIG system from one participant to 
another	 participant	 in	 a	Triangular	Trans-
action is a reasonable indicator of actual 
transfers of cash or value amongst the par-
ticipants (and what that value is), or wheth-
er	the	Trustee	must	trace	actual	transfers	of	
cash or value using financial records.

•	 The	 court	 needs	 to	 consider	 whether	 the	
initial methodology for determining par-
ticipants’	 related	 TelexFree	 user	 accounts	
is reasonable and whether those accounts 
should be aggregated for determining the 
claims.
In	the	event	that	the	Trustee	is	successful,	

a separate process will be used to determine the 
net winnings of each Net Winner class member.

Typicality	was	satisfied	because	the	defens-
es of the class representative are substantially 
similar to the defenses of all class members.

Finally,	the	court	found	that	the	class	rep-
resentative and his counsel would fairly and 
adequately represent the interests of the defen-
dant class. The class representative was alleged 
to be a significant Net Winner receiving over 
$500,000. The court found that the Class Rep-
resentative	 had	 no	 conflict	 with	 other	 class	
members	(notwithstanding	the	alleged	Triangu-
lar	Transactions)	 and	was	 “not	 likely	 to	 aban-

don or return these substantial sums without 
mounting	 a	 vigorous	 defense.”	The	 court	 fur-
ther recognized that Class Counsel for the Class 
Representative “is experienced and has qualified 
attorneys, fully capable of protecting the inter-
ests	of	their	clients	and	consequently	the	class.”	
Finding	 that	 Class	 Counsel’s	 representation	
“will result in a substantial contribution to the 
Estates	in	resolving	the	claims	and	maximizing	
the	return	to	Net	Losers,”	the	court	authorized	
use of estate funds to pay Class Counsel up to 
$225,000 and its expert up to $85,000 for fees 
and costs.

This rare certification of a no opt out 
defense	 class	 in	 TelexFree	 will	 certainly	 ben-
efit	 the	 Trustee	 who	 could	 not	 cost-effective-
ly pursue individual actions against all 15,000 
class defendants across the United States. It 
may ultimately benefit the class defendants 
too, who now have counsel with a limited 
budget to defend the common fact and legal 
issues.	 Notwithstanding	 the	 Trustee’s	 allega-
tions	that	“Net	Winners”	obtained	in	excess	of	
$100	million	from	TelexFree	and	other	partici-
pants, Class Counsel declared that no defendant 
stepped forward in the eight months the litiga-
tion	was	pending	demonstrating	“deep	pockets”	
to	defend	the	case	and	that	the	majority	of	the	
named	defendants	are	working	class,	with	many	
appearing in the case pro se	unable	to	afford	any	
counsel.2 

                                                

1.	Class	Certification	Order	and	Approval	of	Class	Coun-
sel, Darr v. Argueta (In re TelexFree LLC), Adv. Pro. No. 
16-4006;	Bankr.	Case	No.	14-40987	(D.	Mass.),	Dkt.	
No. 194.

2.	Declaration	of	Ilyas	J.	Rona	in	Support	of	Motion	
to	Designate	Class	Representative,	Appoint	Milligan	
Rona	Duran	&	King	LLC	as	Class	Counsel,	and	Create	
Defense	Fund,	Assented-To	by	Trustee	In	All	Respects	
Except	as	to	Amount	of	Proposed	Fund,	Dkt.	No.	189,	
pp. 4, 6-7.

TiMoThy J. Durken  is 
an attorney at LEDVANCE 
LLC with substantial 
experience representing 
clients in litigation and 
transactions.
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By andrew t. o’Connor

Litigators often encounter intellectual 
property issues that will dictate whether the case 
is brought in federal or state court. Contrary to 
common perception, many federal intellectual 
property claims can be brought in state courts. 
Understanding the available options and recog-
nizing the scope of intellectual property laws 
may assist not only in choosing where to bring 
suit, but in evaluating which claims to include 
in a complaint. 

Under 28 U.S.C. §1338(a), federal courts 
have	 exclusive	 jurisdiction	 “over	 any	 claim	 for	
relief arising under any Act of Congress relat-
ing to patents, plant variety protection, or 
copyrights.”	 This	 coincides	 with	 the	 require-
ment	 that	 a	 claimant	 own	 sufficient	 owner-
ship rights in a patent or copyright registration 
in order to bring a claim of infringement. The 
extent to which a claim is considered to be “aris-
ing	under”	the	patent	and	copyright	laws,	how-
ever,	is	not	always	clear.	For	example,	in	Gunn 
v. Minton, 133 S. Ct. 1059 (2013), the U.S. 
Supreme Court held that claims of legal mal-
practice relating to patents generally belong in 
state court. Similarly, “[a] contract case does 
not become a federal question simply because 
a	 patent	 is	 involved.”	 LaBelle v. McGonagle, 
2008	 WL	 3842998	 (D.	 Mass.	 2008)	 (citing 
Speedco Inc. v. Estes, 853	 F.2d	 909,	 913	 (Fed.	
Cir. 1988)). So, for example, a licensing dispute 
does not become the province of federal courts 
simply because the license involves patents. 

The U.S. Copyright Act has a specific pre-

emption provision that preempts any legal or 
equitable rights arising under state law or com-
mon law that are equivalent to any of the exclu-
sive rights within the scope of the Copyright 
Act. 17 U.S.C. §301(a). In Massachusetts, the 
Supreme Judicial Court has held that claims 
arising under M.G.L. c. 93A may be preempted 
by the Copyright Act if equivalent to the exclu-
sive rights conferred by the Copyright Act. Cur-
tis v. Herb Chambers I-95 Inc., 458 Mass. 674 
(Mass. 2011).

Trademarks,	on	the	other	hand,	do	not	rest	
exclusively in the hands of federal courts and 
often	overlap	with	c.	93A.	Federal	courts	have	
original,	 but	 not	 exclusive,	 jurisdiction	 over	
any civil action arising under the Lanham Act. 
15	 U.S.C.	 §1121.	 Unlike	 patents	 and	 copy-
rights, there is no requirement that a claimant 
own	 a	 federally	 registered	 trademark	 in	 order	
to bring a claim under the Lanham Act. This 
is an important consideration because the Lan-
ham	Act	includes	not	only	claims	of	trademark	
infringement and unfair competition, but also 
a private right of action for false advertising, 15 
U.S.C. §1125(a), which is not available under 
Massachusetts law unless such claim rises to the 
level of fraud or violates M.G.L. c. 93A. Thorn-
ton v. Harvard Univ.,	2	F.	Supp.	2d	89	(D.	Mass.	
1998).	The	Lanham	Act	also	offers	the	possibil-
ity	of	treble	damages	and,	in	“exceptional	cases,”	
attorneys’	fees	to	the	prevailing	party.	15	U.S.C.	
§1117(a).	Consequently,	 a	claim	of	 trademark	
infringement, false advertising or unfair com-
pletion under the Lanham Act may compli-
ment	a	complaint	brought	in	state	court	invok-

ing similar state statutes, such as M.G.L. c. 93A. 
With	the	enactment	of	the	federal	Defend	

Trade	 Secrets	 Act	 (DTSA)	 in	 May	 2016,	 the	
first private right of action for misappropriation 
of	 trade	 secrets	was	 created.	 Like	 the	Lanham	
Act, federal courts are vested with original, rath-
er	 than	 exclusive,	 jurisdiction	 for	 claims	 aris-
ing	under	the	DTSA.	18	U.S.C.	§1836(c).	This	
may be strategically helpful to claimants that 
wish	 to	 seek	 an	 ex	parte	 seizure	order	 in	 state	
court “necessary to prevent the propagation or 
dissemination of the trade secret that is the sub-
ject	of	the	action.”	18	U.S.C.	§1836(b)(2).	

When	 taken	 together,	 intellectual	 proper-
ty claims based on federal statutes should not 
be cast aside simply because there is a strategic 
decision to file in state court. However, plain-
tiffs	 should	 proceed	 with	 caution	 because	 a	
defendant may remove to federal court a civil 
action brought in state court containing claims 
over	which	the	federal	courts	have	original	juris-
diction. 28 U.S.C. §1441(a). When temporary 
injunctive	relief	is	sought,	however,	bringing	the	
claim in state court to obtain such relief in short 
order may pose significant advantages. 

anDrew T. o’Connor 
is an attorney in the 
Intellectual Property 
Group at Goulston & Storrs 
PC in Boston. His practice 
focuses on all areas of IP 
litigation.
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available	on	the	PCAOB’s	website.	There	are	a	few	statics	from	these	
inspection	reports	that	are	notable.	First,	of	all	the	audits	inspected	by	
the	PCAOB,	about	42.9	percent	were	found	to	be	deficient	in	some	
manner.	Of	all	of	these	audit	deficiencies,	31	percent	were	due	to	fair	
value	measurement	or	impairment	issues.	Two	of	the	primary	causes	
for	these	deficiencies	are	failures	to	access	the	risk	of	proper	measure-
ment of fair value and failure to test internal controls related to the 
measurement.4 

ConCLusion
While malpractice suits are on the rise, there are a number of 

defenses	available	to	accountants	to	fight	off	the	wide	variety	of	allega-
tions made by clients. In addition, regulator focus on the accounting 
profession is as intense as ever. Regulators seem to be concentrating 
on	the	 increasing	deficiencies	 in	audits.	One	particular	area	of	con-
cern of regulators is the auditing of fair value measurements. Accoun-

tants should understand the nature of these audit deficiencies found 
by	the	SEC	and	PCAOB	in	planning	for	future	audit	or	similar	types	
of engagements.
                                                                       

1. In the Matter of KCAP Fin. Inc.,	Dayl	W.	Pearson,	Michael	I.	Wirth,	CPA	and	R.	
Jonathan Corless, Administrative Proceeding No. 3-15109 (Nov. 28, 2012); SEC v. 
Yorkville Advisors LLC,	Mark	Angelo,	and	Edward	Schinik,	No.	12-7728	(J.	Dan-
iels,	S.D.N.Y.);	In	the	Matter	of	J.	Kenneth	Alderman,	CPA;	Jack	R.	Blair;	Albert	
C.	Johnson,	CPA;	James	Stillman	R.	McFadden;	Allen	B.	Morgan	Jr.;	W.	Randall	
Pittman, CPA; Mary S. Stone, CPA; and Archie W. Willis III, Administrative Pro-
ceeding	File	No.	3-15127	(Dec.	10,	2012).

2.	 http://blogs.wsj.com/moneybeat/2015/03/18/sec-shifts-focus-to-ratings-firms-
fund-valuations-as-crisis-era-cases-fade.

3.	Testimony	on	“Oversight	of	the	SEC’s	Division	of	Enforcement”	Andrew	Ceresney,	
Director	Division	of	Enforcement,	March	19,	2015,	www.sec.gov.

4.	Acuitas	Inc.,	“The	Survey	of	Fair	Value	Audit	Deficiencies”,	www.acuitasinc.com
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By Justin P. Rostoff 

A debtor was denied discharge for omit-
ting	 an	 account’s	 name	 ––	 but	 including	 the	
account’s	 value	 ––	 on	 his	 Schedule	 B	 filing.	
According	 to	 the	 First	 Circuit,	 “[r]egardless	
of whether a creditor may reach an asset, the 
debtor	still	must	disclose	that	asset’s	existence.”1 
Calling	into	question	the	debtor’s	veracity	due	
to	 his	 undisputed	 knowledge	 of	 the	 account,	
the	 First	Circuit	 held	 that	 the	 account’s	 value	
alone	was	not	a	sufficient	disclosure,	and	omis-
sion	 of	 the	 account’s	 name,	 for	 “no	 good	 rea-
son,”	cleared	the	materiality	threshold	for	a	false	
oath under 11 U.S.C. §727(a)(4)(A). 

i. BaCkground
The Middlesex Superior Court entered 

judgment	against	Richard	Crawford	(debtor)	in	
the	 amount	 of	 $388,753.01,	 which	 judgment	
was subsequently assigned to Premier Capital 
(creditor). With liabilities far exceeding his assets, 
Crawford	filed	a	petition	for	bankruptcy	in	the	
Massachusetts	 Bankruptcy	Court.	 In	 his	 initial	
Schedules, Crawford failed to list his cash bal-
ance plan (CBP). Then, in his amended Sched-
ules, Crawford included the value of his CBP but 
did	 not	 identify	 the	 account’s	 name,	 including	
the	value	as	the	balance	of	his	401(k)	only.	

Premier commenced an adversary proceed-
ing	to	deny	Crawford’s	discharge	because	(among	
other statements and omissions) Crawford omit-
ted the existence of his CBP, asserting that such 
omission was a false oath under 11 U.S.C. 
§727(a)(4)(A).2	 The	 question	 before	 the	 First	
Circuit	 was	 whether	 “omitting	 an	 asset’s	 name	
but	 including	the	asset’s	value	on	a	Schedule	B	
form clears the materiality threshold for a false 
oath	claim	under	11	U.S.C.	§727(a)(4)(A)?”

A Schedule B form requires the petition-
er	 to	 disclose	 any	 “IRA,	 ERISA,	 Keough,	 or	
other	 pension	 or	 profit	 sharing	 plans,”	 and	 to	
“give	particulars”	of	what	is	disclosed.	On	direct	
examination	 in	 the	 bankruptcy	 proceeding,	
Crawford admitted that he failed to disclose his 
CBP retirement account, and had no “good rea-

son”	 for	 doing	 so.	 After	 trial,	 the	 Bankruptcy	
Court	found	that	Crawford’s	knowledge	of	his	
CBP coupled with its omission from the Sched-
ule B undermined his veracity and amounted to 
a false oath, thus his discharge was denied. The 
District	of	Massachusetts	and	the	First	Circuit	
affirmed.

ii. appeaL to First CirCuit
The	First	Circuit	 analyzed	 three	 issues	on	

appeal: 
(1) whether Crawford provided implied con-

sent	 to	 litigate	 Premier’s	 un-pleaded	 false	
oath claim;

(2)	whether	the	Bankruptcy	Court	 improperly	
shifted the burden of disproving the false 
oath to Crawford; and

(3)	 whether	 Crawford’s	 omission	 of	 his	 CBP	
constituted a false oath.

a. implied Consent
Premier’s	claim	and	pre-trial	filings	did	not	

include	 Crawford’s	 omission	 of	 the	 CBP	 as	 a	
material false permitting denial of his discharge. 
Citing	Rule	15(b)	of	the	Federal	Rules	of	Civil	
Procedure,	the	First	Circuit	will	consider	an	un-
pleaded claim when the parties either express-
ly or impliedly consent to the litigation of the 
claim. The court found that since Crawford 
engaged the merits of the claim during trial, and 
failed	to	object	at	any	point	to	the	un-pleaded	
false	oath	claim,	the	bankruptcy	court	did	not	
abuse its discretion in finding implied consent.

b. Burden shifting
The	First	Circuit	held	that	the	burden	prop-

erly shifted to Crawford because Premier put 
forth a prima facie case that the omission of the 
CBP constituted a false oath. The court found 
that	Premier’s	evidence	of	 the	401(k)	and	CBP	
statements, in addition to his direct examination, 
was	sufficient	to	make	out	a	prima	facie	case.

c. False oath
When	a	debtor	files	his	or	her	bankruptcy	

schedules, he or she must do so accurately and 
under	 oath.	 A	 bankruptcy	 debtor’s	 discharge	
will	be	denied	when	“the	debtor	knowingly	and	
fraudulently made a false oath relating to a mate-
rial	fact.”3 The court explicitly distinguished the 
difference	 between	 disclosing	 the	 name	 of	 an	
asset	 from	 disclosing	 the	 asset’s	 value,	 finding	
that valuation alone does not determine mate-
riality,	but	discovery	of	the	asset’s	existence	does	
in fact clear the threshold. 

By	knowingly	excluding	the	CBP	account	

on his Schedule B, such conduct was held to 
constitute	 a	 false	oath;	 and,	 the	 court	 rejected	
Crawford’s	argument	 that	 the	valuation	of	 the	
two	 accounts	was	 alone	 sufficient	 to	meet	 the	
materiality	threshold.	As	stated	by	the	First	Cir-
cuit, “the materiality of the false oath will not 
depend upon whether in fact the falsehood has 
been	detrimental	to	the	creditors.”4 The creditor, 
not the debtor, is in the best position to deter-
mine what assets should be investigated further, 
and	an	asset’s	value	alone,	said	the	court,	“does	
little to forewarn creditors and the court of 
unscrupulous	 dealings.”5	Disclosure	 is	manda-
tory to properly prevent debtors who “play fast 
and	loose	with	their	assets	...	from	seeking	ref-
uge	under	the	Bankruptcy	Code.”6 

With an eye towards equity to the credi-
tors	due	to	Crawford’s	questionable	credibility,	
the	First	Circuit	held	that	there	was	“no	perverse	
result	 in	 affirming”	 denial	 of	 Crawford’s	 dis-
charge, as the creditors were unable to engage in 
due	diligence	regarding	all	of	the	debtor’s	assets	
in question. 

iii. ConCLusion
The debtor failed to demonstrate that the 

Bankruptcy	Court	made	a	material	mistake	or	
that	 the	 Bankruptcy	 Court	 abused	 its	 discre-
tion	in	any	fashion.	The	First	Circuit	affirmed	
the	Bankruptcy	Court’s	 ruling	 that	Crawford’s	
omission of the CBP was a false oath of mate-
riality that, under the Code, called for denial 
of	Crawford’s	discharge.	Like	 real	property,	all	
assets are unique, and failing to name the exis-
tence of an asset but including its value prevents 
creditors from investigating the history of the 
debtor’s	assets	since	the	existence	is	completely	
unknown.	According	 to	 the	 court,	 the	 thresh-
old for materiality is low, and disclosure of an 
asset’s	value	is	insufficient	to	satisfy	the	“partic-
ulars”	 requirement	on	a	Schedule	B	filing.	So,	
when	the	law	calls	for	“particulars,”	one	better	
pay attention!
                                                      

1. In re Crawford,	2016	WL	6569228	at	*5	(1st	Cir.	Oct.	
25, 2016). 

2. “The court shall grant the debtor a discharge, unless ... 
the	debtor	knowingly	and	fraudulently,	in	or	in	connec-
tion	with	the	case	...	made	a	false	oath	or	account	...	.”	
11 U.S.C. §727(a)(4)(A). 

3. Id.

4. In re Crawford,	2016	WL	6569228	at	*4	(1st	Cir.	Oct.	
25, 2016).

5. Id. at *5.

6. Id. at *4. 

attention to the ‘partiCuLars’: exCLusion oF aCCount naMe 
Considered MateriaL FaLse oath
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the LiveLy and suCCessFuL inauguration oF the CoMpLex CoMMerCiaL 
Litigation ConFerenCe
By justin p. rostoFF

The	Massachusetts	 Bar	 Association’s	 Complex	Commercial	 Litiga-
tion	Section	(“Com	Com”)	held	its	Inaugural	Complex	Commercial	Liti-
gation Conference on April 14, 2016. Members of the Massachusetts legal 
community	packed	the	Quincy	Room	at	 the	Hyatt	Regency	 in	Boston	
for	the	event.	Paul	E.	White	of	Sugarman,	Rogers,	Barshak	and	Cohen	
founded Com Com in 2015 and co-chaired the conference with John 
Mirick.	Com	Com	consists	of	Intellectual	Property,	Bankruptcy	and	Busi-
ness Litigation committees. Membership is steadily growing

White	and	Mirick	provided	the	welcoming	remarks	and	then	turned	
it	over	to	one	of	the	bar’s	luminaries,	Justice	Robert	Cordy	of	the	Massa-
chusetts	Supreme	Judicial	Court,	who	delivered	the	keynote	address.	He	
reflected	on	his	experiences	as	a	defense	attorney,	federal	prosecutor	(and	
Chief of the Public Corruption Unit), and chief legal counsel to Governor 
William	Weld.	“This	conference	is	important	for	civil	justice	and	our	pro-
fession,”	said	Justice	Cordy.	He	concluded	by	stating,	“I	congratulate	you	
on your willingness and commitment to provide productive communica-
tion	between	judges	and	attorneys.	We	are	all	better	for	it.”	

inteLLeCtuaL property paneL
The Intellectual Property Panel, “How Intellectual Property Law 

Impacts	Commercial	Litigation,”	kicked	off	the	conference.	On	this	panel	
sat the Hon. Mitchell Kaplan of the Massachusetts Superior Court, Jerry 
Cohen	of	Burns	&	Levinson	LLP	and	Lee	Gesmer	of	Gesmer	Updegrove	
LLP. Those in attendance received an overview of the variety of mecha-
nisms	 available	 to	 protect	 an	 organization’s	 technology	 and	 intellectual	
property. The panel covered trade secrets and non-compete agreements, 
both of which have had federal and state legislative attention within the 
past year.

According to a January 2016 Bloomberg survey, Massachusetts is the 
most innovative state in the country. With the local universities, innova-
tion	centers,	incubators	and	think	tanks,	intellectual	property	is	often	the	
only asset for many local businesses and commercial-clients. The IP panel 
focused	on	the	protection	of	these	essential	assets	and	the	high-stakes	liti-
gation that increasingly surrounds them.

Currently sitting in the Superior Court Business Litigation Session, 
Judge Kaplan has ruled on many cases involving the theft of intellectual 
property, improper use of trade secrets, and invalid or breached non-com-
pete agreements. Judge Kaplan highlighted the inevitable complexity of 
IP	litigation,	acknowledging	that	a	trade	secret’s	value	“cannot	always	be	
stated	...		with	mathematical	precision.”	Since	most	intellectual	property	
disputes	 contain	 sensitive	 and	 technical	 facts	 affecting	 the	 overall	 legal	
issues, Judge Kaplan tends to be an “advocate for giving parties an oppor-
tunity	for	a	brief	evidentiary	hearing”	in	order	to	paint	a	full	picture	of	
the complex matters in dispute. Judge Kaplan concluded with a litigation 
tip for lawyers: “If you cite Superior Court cases with no Court of Appeals 
decisions,”	he	will	consider	them	but	not	feel	bound	by	them.	

Massachusetts state law controls trade secret disputes in state courts 
since	Massachusetts	has	not	adopted	the	Uniform	Trade	Secrets	Act.	Pan-
elist Jerry Cohen provided the conference with the perspective of an arbi-
trator and expert witness in intellectual property matters. 

Cohen reviewed the remedies for civil and criminal causes of action 
regarding the misappropriation or misuse of trade secrets, and updated 
the	conference	on	possible	amendments	to	the	Economic	Espionage	Act,	
which	was	 eventually	 signed	 into	 law	on	May	11,	2016	as	 the	Defend	
Trade	 Secrets	 Act	 (DTSA).	The	DTSA	 permits	 all	 trade	 secret	 owners	

to bring federal civil causes of action for the misappropriation of trade 
secrets, while also granting individuals a form of immunity when dis-
closing	 another’s	 trade	 secrets	 in	 the	 course	 of	 “prosecuting”	 a	possible	
violation of law. Given recent local and national legislative activity sur-
rounding	non-competes,	Cohen	advised	the	audience	to	keep	abreast	of	
the	state	laws	governing	non-compete	agreements	and	how	they	affect	the	
protection	of	a	client’s	intellectual	property.	

Lee	Gesmer	followed	Cohen’s	presentation.	Gesmer	sprinted	his	way	
through	 “best	 practices”	 when	 representing	 a	 client	 dealing	 with	 non-
compete agreements. Gesmer began by discussing the pre-dispute rep-
resentation of employers, suggesting that non-competes be drafted to 
include	a	notice	of	new	employment	provision,	and	unilateral	attorneys’	
fee-shifting	provisions	in	favor	of	the	employer.	Employers’	counsel	were	
also	advised	to	consider	a	“no	acceptance”	clause	rather	than	a	“non-solic-
itation”	clause	due	to	the	enhanced	clarity	of	the	clause’s	terms	of	enforce-
ment	––	not	accepting	specific	business.	

During	the	pre-dispute	stage	of	representing	an	employee,	Gesmer	
advised	attorneys	 to	make	sure	employee-clients	 inform	new	employers	
of the existing non-compete agreements, and counsel the client about 
the	risks	associated	with	violating	a	non-compete	agreement.	Violations	
may result in the payment of damages, loss of income and payment of 
attorneys’	fees.	If	a	dispute	eventually	arises,	Gesmer	emphasized	that	new	
employers should not disregard cease-and-desist letters notifying them of 
a non-compete agreement, and should pay particular attention to how the 
“material	change”	doctrine	may	affect	the	enforceability	of	a	non-compete	
agreement.	Lastly,	Gesmer	also	cautioned	the	conference	to	“keep	track	
of Massachusetts non-compete legislation, [as it has] been percolating for 
years	and	may	actually	pass	one	of	these	days.”	

Continued on p. 7
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The Honorable Charles J. Hely serves as Associate 

Justice in the Norfolk County Superior Court in 

Brockton and has served on the Superior Court 

since he was appointed from the District Court 

by Governor Michael S. Dukakis in 1990. Judge 

Hely is the presiding judge for the Massachusetts 

Asbestos Litigation, and also manages a demand-

ing criminal docket. He received a bachelor’s 

degree from Colby College, a law degree from 

Boston College Law School, and a master of law 

degree from George Washington University. Judge 

Hely also served in the United States Marine Corps 

from 1971–74. He recently offered to answer some 

questions from ComCom member Michael Leard 

about litigating in the Superior Court.

i. ContaCting ChamBers

1. Do you permit counsel to correspond directly 

with you? If so, under what circumstances?

Generally, I expect counsel to contact 

my clerks, unless I initiate communication or 

request that counsel contact me directly. In the 

past six months, I have had particularly good 

experiences with email correspondence. In 

cases where I have initiated email communica-

tions with counsel, I have found email commu-

nication to be much more efficient than tradi-

tional forms of communication. For example, 

I have found email correspondence more effi-

cient for adjusting hearing dates. I believe 

counsel also appreciate the opportunity to have 

a quick written response from the court as well 

as from opposing counsel.
2. Do you permit communications between coun-

sel and your clerk(s)? If so, under what circum-

stances?
Yes, I would expect counsel to contact my 

clerks for reasonable and practical information 

about the docket, such as scheduling concerns. 

My clerks may be contacted by either telephone 

or email.3. Do you prefer, require or prohibit courtesy cop-

ies of pleadings, motions and memoranda to be 

sent directly to your chambers?

I neither require nor prohibit courtesy 

copies; however, I do prefer to receive courtesy 

copies of particularly lengthy pleadings and/or 

motions. 
The asbestos docket is unusual in the sense 

that the vast majority of filings are done elec-

tronically. However, I appreciate that counsel 

in the asbestos docket typically provide paper 

courtesy copies of motions. It is a great benefit 

to the court to have a paper copy on hand when 

preparing for a motion hearing.

As with my evolving practice with respect 

to email correspondence, I have recently begun 

to request that parties submit electronic cour-

tesy copies, to be sent to both the court as well 

as opposing counsel. 
ii.  differenCes Between the Business 

litigation session (Bls) and the 

times standard session

Under Rule 7 of the Uniform Rules on Impound-

ment Procedure, an order of impoundment may 

be issued only “ for good cause shown,” and the 

finding of good cause must be made by the Court, 

not by the parties or their attorneys. The judges of 

the BLS have issued “Formal Guidance Regard-

ing Confidentiality Agreements,” which states that 

“no Confidentiality Agreement will be approved 

by the BLS judges that asserts that documents 

identified as ‘confidential’ by the parties or their 

attorneys shall be impounded without the specific 

order of the Court, for good cause shown.” 

Hon. Charles J. Hely
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BankruptCy paneL
The	Bankruptcy	Panel,	“Kicking	Over	the	

Chessboard	 ––	 Everything	 a	 Civil	 Litigator	
Needs	to	Know,”	consisted	of	Com	Com’s	col-
orful	 Bankruptcy	 Section	 Chair	 Francis	 Mor-
rissey	of	Morrissey	Wilson	&	Zafiropoulos	LLP,	
Charles	 Bennett	 of	Murphy	&	King	 PC,	 and	
Lee Harrington of Nixon Peabody LLP. Mor-
rissey introduced the panel by laying out three 
particular	matters	that	every	bankruptcy	attor-
ney	 “needs	 to	 know”	 when	 handling	 a	 bank-
ruptcy proceeding: (1) automatic stays, (2) 
opportunities to change forums, and (3) the 
importance of discovery in the Massachusetts 
bankruptcy	court.	

Bennett began the discussion with auto-
matic stays, explaining how automatic stays 
control and protect the assets of the debtor. But, 
there are some assets that are not controlled by 
the	automatic	stay	––	such	as	directors	and	offi-
cers	liability	insurance	(D&O)	proceeds/distri-
butions	 ––	 providing	 avenues	 for	 creditor-cli-
ents to receive some form of repayment. The 
audience	was	constantly	reminded	of	the	Bank-
ruptcy	 Code’s	 complexity;	 and,	 according	 to	
Morrissey, there is nobody better at understand-
ing	the	intricacies	of	bankruptcy	litigation	than	
Lee Harrington. 

Harrington began with an overview of the 
Bankruptcy	 Court’s	 structure,	 explaining	 how	
judges	 are	 appointed	 for	 terms,	 the	 court	 has	

federal	jurisdiction	over	matters	brought	under	
the	 Bankruptcy	 Code,	 and	 that	 most	 federal	
district	 courts	 will	 refer	 bankruptcy	 petitions	
to	 the	 Bankruptcy	Court	 due	 to	 the	 complex	
and dense nature of the Code. But, according 
to	Harrington,	bankruptcy	proceedings	are	“not	
stuck	in	bankruptcy	court.”	If	a	party	wishes	to	
flee	 the	bankruptcy	 court,	Harrington	 advised	
that	 requesting	 a	 “jury	 trial	 is	 a	 [client’s]	 tick-
et	into	the	District	Court.”	Regardless	of	which	
court	hears	a	bankruptcy	proceeding,	the	matter	
is extremely fact specific and technical and plac-
es increased pressure on thorough and diligent 
discovery practices. 

The panel concluded by reviewing discov-
ery	 in	 Massachusetts’	 bankruptcy	 courts.	 The	
panelists unanimously agreed that the current 
bankruptcy	 judges	sitting	 in	Massachusetts	are	
very involved in the case from the start. When 
dealing with discovery procedures, attorneys 
were	 reminded	 to	 come	 prepared––a	 popular	
theme	throughout	the	conference	––	and	know	
the	rules	of	the	Bankruptcy	Court	and	practices	
of	the	judges.	

Business Litigation paneL
Whereas	 the	bankruptcy	panel	 explored	a	

slice of commercial litigation from the perspec-
tive of attorneys, the business litigation panel 
offered	 “The	Perspective	From	 the	Other	 Side	
of	the	Bench.”	Com	Com	Section	co-chair	Lau-
rence Schoen moderated the panel of distin-
guished	judges	from	Massachusetts’	federal	and	
state	courts:	Hon.	Brian	Davis	of	the	Superior	

Court; Hon. Janet 
Sanders of the Supe-
rior Court, Business 
Litigation Session; 
Hon. Allan van Ges-
tel (ret.), currently an 
arbitrator for JAMS; 
and	Hon.	Dennis	Say-
lor IV of the United 
States	District	Court,	
District	of	Massachu-
setts. The panel dis-
cussed the substan-
tive, procedural and 

practical issues that they see attorneys encoun-
ter before them on a regular basis. 

The	crowd	was	 treated	 to	 the	 judges’	per-
sonal views on matters relating to discovery dis-
putes, voir dire, and expert testimony. Judge 
Sanders explained the importance of clarity and 
organization in materials filed with the court. 
Judge	 Davis	 echoed	 the	 importance	 of	 thor-
ough materials, using expert discovery as a tell-
ing example: if an expert has not opined on a 
matter in his or her expert report, he or she will 
not	be	allowed	to	offer	testimony	on	that	matter	
at	trial,	“end	of	story.”	

A panel as a whole focused on the impor-
tance of clear, careful, and relevant litigation 
materials. Judge Saylor, serving on both state 
and federal courts, honed in on the value of 
using simple language that is understandable 
and	efficient.	Concise	witness	examination,	for	
example,	 demonstrates	 respect	 for	 the	 judge’s	
and	jury’s	time,	not	to	mention	effective	advoca-
cy.	Plain	language	––	saying	“after”	rather	than	
“subsequent	to”	––	is	much	more	persuasive	to	
individuals	not	“trained	in	lawyer	talk.”

Judge van Gestel wrapped up the confer-
ence by extolling, to the playful chagrin of his 
fellow panel members, the virtues of arbitrating 
complex commercial disputes, describing it as 
a	 “completely	 different	 game”	 than	bringing	 a	
case in court. The opportunity to have a neutral 
third party with expertise in complex commer-
cial	matters	provide	a	quick	and	binding	reso-
lution is “conducive to the business interests of 
most	 commercial	 clients,”	 insisted	 Judge	 van	
Gestel. His colleagues countered with a pitch of 
their	own:	our	judicial	system	is	quite	effective	
at	what	it	does,	thank	you,	and	remains	worthy	
of our business. 

The Business Litigation Panel provided a 
fitting ending to the Inaugural Complex Com-
mercial	Litigation	Conference.	A	cocktail	hour	
allowed panelists and members to mingle and 
carry on the lively discussions and debates began 
by the various panels. The Com Com Section 
looks	forward	to	replicating	the	resounding	suc-
cess of its inaugural conference next year. Stay 
tuned for details!

CoMCoM reCap 
Continued FroM p. 6
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second annual 
complex commercial 
litigation conference

Thursday, April 6, 1–5 p.m.
Hyatt Regency Boston 

1 Avenue de Lafayette, Boston 
Cocktail reception to follow with light refreshments
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